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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUlt 

Hoà. OLIVER WlÈNDELL HOLMES, Circuit Justice Washington, p. 0. 

Hon. GEORGE H. BINGHAM, Clreult Judge Manchester, N. H. 

Hon. CHARLES F.JOHNSON, Circuit Judge Portlahd, Me. 

Hon. GEORGE W. ANDBRSON, Circuit Judge Boston, Mass. 

Hon. CLARBNCB HALB, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Littleton, K. H. 

Hon. ARTHUR L. BROWN, District Judge, Rbode Island Providence, R. I. 

SECOND CIRCUIT 

Hoa. LOUIS D, BRANDBIS, Circuit Justlo» Washington, D. C. 

Hon. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WÀDB ROGERS, Circuit Judge , , New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge ,..., New Yorli, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge , New York, N. Y. 

Hon. EDWIN S. THOMAS, District Judgf, Connectiçut New Haven, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, B. D. New York Brooklyn, N. T. 

Hon. EDWIN L. GÂBViN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwioh, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYBR, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hoa. JOHN CLAEK KNOX, District Judge, S. D. New York ......New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York BuBalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vennont Burlington, Vt 

THIRD CIRCUIT 

Hon. MAHLOM PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUPPINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wilinlngton, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge' ....Jersey City, N. J. 

Hon. HUGH M. MORRIS, District Jiidgé, Delaware Wiimlngton, Del. 

Hon. JOHN RBLLSTAB, District Jiidge, New Jersey Trenton, N. J. 

Hon. THOMAS G. HAIGHT, District Judge, New Jersey» Jersey Cit^, N. J. 

Hon. CHARLES F. LYNCH, District Judge' Newark, N. J 

Hou. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, B. D. Penn»ylvania...Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Peiinsylvania Phlladelphia, Pa. 

Hon. CHARLES B. WITMER, District Judge, M. D. Pennsylvania Suabury, Pa. 

Hon. CHARLES P. OBR, District Judge, W. D. Pennsylvania Pittsburgh, Pa! 

Hon. W. H. SBWAHD THOMSON, District Judgé, W; D. Pennsylvania Plttsburgh| Pa. 

' Became Circuit Judge, April l, 1919. • Appointment couflrmed July 1, 1919. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Washington, D. O. 

Hon. JETER C. PRITCHARD CljTCUlt Judge... Ashevllle, N. C. 

Hon. MARTIN A. KNAPP, Clrpuit,jji(fge.'........ ■...{.., Washington. D. C. 

Hon. CHARLES A. WOODS, dircutt JUdgè.V., .,..;,.. ..i Marlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland .'. Baltlmor», Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wllson, N. C. 

Hon. JAMES E. BOTD, District Judge, -W.- 0. North Carollna Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. D. S. C Charleston, S. C. 

,Hon.,JXlSEPH,T.- jpHNSON,,DUtrlet Jadge, W. D. S. C. .,,., ,.. Qreenvllle, S. C. 

tjton. BDMUND WADbiLL, J».J falstrlfet Judge, E. D. Virginia .Rl<dimona, Va. 

Hon. HENRY CLAY McDOWBLI* District Judge,. W. D. Virginia Lynchburg, Va. 

Hon. ALSTON O. DAYTON, District Judge< N. .D. West Virginia. ....... PhlUppl, W. Va. 

Hon. BENJAMIN F. KELLBR, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hop. JAMES CLARK McRBYNOLDS, Circuit Justlc» Washington, D. 0. 

Hon, ÙOJSl A. PARDEE, Circuit Judge........ ....Atlantai Qa. 

Holi. RICHARD W.WALKBR, Circuit Jûdge.... Huntsville, Aia. 

• Hon. ROBERT LYNN BATTS. Circuit Judge ,. Austln, Tex. 

Hon. HENRY D. CLAYTON, DlstHct Jiidge, N. and M. D. Àlabama,...Montgomery, Ala. 

Hon. WIIXIAM I. GRUBB, District Judge, N. D. Alabaina. Birmingham, Ala. 

Bon. ROBERT T;ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

■Hon. RHYDON M. CALL, District Judge, S. D. Pldrlda Jacltsonvllle, Pla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BEVERLY D. EVANS,. District Judge, S. D/ Georgla Savannah, Ga. 

Hon. RUFUS B. FOSTER, Di^rlct iudge, E. D. Loulsiana.* New Orléans, La. 

Hon. GEORGE W. JACK, District Judge, W. D. Louislana Shreveport, La. 

'Hon. EDWIN R. HOLMBS,' District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hm. GORDON RUSSELL,.-Di»trlot Judge, B.D. Teia«.. Sherman, Tex. 

Honi EDWARD R. MEBK,'Dkit-plot> Judge, N. D. Texas... ..Dallas, Tex. 

Hon. JAMES CLIPTON- WILSON,- District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas .San Antonio, Tex. 

Hon. JOSEPH C. HUTCHESON, Jr., District Judgè, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R..DAY, Circuit Justice... Washington, D. 0. 

Hon. JOHN W. WARRINGTON, Circuit Judge.; Cincinnati, Ohlo. 

Hon. LOYAL E. KNAPPEN,. Circuit Judge. Grand Raplds, Mlch. 

Hon. ARTHUR C. DBNISON, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTBR EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Mlchlgan Détroit, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Raplds, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo ...Toledo, Ohlo. 

Hon. D. C. WBSTENHAVER, District Jùdge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN B, SATKR, District Jùdge, S. D. Ohlo Columbus, Ohlo. 

Hon. HOWARD C. HOLLIBTER, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hou. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxrllle, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenu. 
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Hon. JOHN H. CLÀRKB, Circuit Justice Washington, D. O. 

"Hon. FRANCIS B. BAKER, Circuit Judge Ooshen, Ind. 

Hôn. JULIAN W. MACK, Circuit Judge Chicago, III. 

Hon. SAMUEL ALSCHULER, Circuit Judge Chicago, IIL 

Hon. EVAN A. EVANS, Circuit Judge , Baraboo, Wls. 



JUDGBS OF THB COURTS «tU 

Hon. GEORGE T. PAGE, Circuit Judge Peorla, 111. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. IlUnois Cliicago, III. 

Hon. GEORGE A. CARPENTBR, District Judge, N. D. Illinois Chicago, 111. 

Hon. LOUIS PITZHENRY, District Judge, S. D. Illinois Bloomington. 111. 

Hon. GEORGE W. ENGLISH, District Judge, B. D. Illinois Danvlile, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indlana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, B. D. Wlsconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wlsconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. 0. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTBR I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONB, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Llttle Rock, Ark. 

Hon. FRANK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY T. REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa lowa City, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn, 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Mlnneapolis, Minn. 

Hon. DAVID P. DYBR, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska Omaha, Neb. 

Hon. COLIN NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES P. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. ROBERT L. WILLIAMS, District Judge, B. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrle, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sloux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah Ogden, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyomlng Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. O. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge Washington, D. C. 

Hon. WILLIAM H. SAWTELLB, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN P. BLBDSOB, District Judge, S. D. Californla Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. Californla Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEET, District Judge, N. D. Calltornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Californla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise Idaho 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butté, Mont". 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, NeT. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland Or 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland,' Or 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash* 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash! 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wasb. 



CASES REPORTED 



Page 

Admiralen, The (D, 0.) 971 

Agency of Canadian Car & Foundry Co. v. 

Pennsylvania Iron Works Co., two casea 

(0. C. A.) 339 

Aggers V. Shaffer (C. C. A.) MS 

A. G. Morse Co. v. Walter M. Lowney Co. 

(D. C.) 935 

Agnew, Interstate Compress Co. v. (C. C. 

A.) 655 

A. G. Spalding & Bros. v. John Wana- 

maker, New York (C. C. A.) 530 

A. G. Spalding & Bros. v. Successors of 

Samuel Buckley & Co. of London and 

New York (C. C. A.) 530 

Allanwilde Transport Corporation v. Pid- 

well (C. C. A.) 987 

Allanwilde Transport Corporation v. Vacu- 

um OU Co. (C. C. A.) 987 

AUentown Terminal R. Oc, United States 

V. (D. O.) 1 ....855 

Alois Aufrichtig Copper & Sheet Iron Mfg. 

Oo., Griffith T. (D. C.) 969 

American Candy Mfg. Oo., In re (0. 0. A.) 87 
American Electric Welding Co. v. Lalance 

& Grosjean Mfg. Co. (D. C.) 34 

American Exch. Nat. Bank v. Palmer (D. 

C.) 680 

American Imp. 06., Oilflêlds Syndicate v. 

(D. 0.) 979 

American Smelting & Refining Oo. v. 

, Union Pac. R. Co. (C. O. A.) 737 

American Steel Silpply Syndicate, In re 

(D. C.) 876 

Arkansas Nat. Bank of Hot Springs, 

Walker v. (O. C. A.) 1 

A. Schmidt, Jr., & Bros. Wine Co., Garrett 

&Oo. V. (D. 0.) 943 

Atherton v. Beamah (D. O.) 871 

Atlantic Coaet Line R, Co., Walsh v., 

two câsês (D. O.) 47 

Aufrichtig Copper & Sheet Iron Mfg. Oo., 

Griffith V. (D. C.) 969 

Autopiano Co. v. Otto Higel Co. (O. O. A.) 992 

Bain v. White (G. O. A.) 428 

Baker & Sons. Bruns v. (C. 0. A.) 840 

Baies, Pennsylvania Co. v. (O. C. A.) 990 

Baltic, The (C. O. A.) 95 

Baltimore & O. R. Co^^ Davis v. (D. 0.) . . 407 
Bank Of Commerce & Trusts of Richmond, 

Va., y. McArthur (C O. A.) 84 

Bara:n v. Goodyear Tiré & Rubber Co. (t). 

, C.) 570 

Baran v. Goodyear Tire & Rubber Co. 

(D. C.) .: 571 

Barnett v. Kunkie (C. C. A.) 644 

Bayard Coal & Coke Co. v. Mitchell (C. 

C. A.) 216 

Beaman, Atherton v. (D. C.) 871 



Paga 
Becker- Franz Oo. v. Shannon Gopper Co. 

(C. C. A.) 522 

Benedicto v. Porto Rican American To- 
bacco Co. (C. C. A.) 422 

Benedicto v. West India & Panama Tel. 

Co. (0. C. A.) 417 

Berlin Mills Co., Procter & Gamble Co. v. 

(C. G. A.) , 23 

Berryman, In re (D. 0.) 402 

Berryraan, In re (D. C.) 405 

Berryman, Campbell v. (D. C.) 402 

Berryman, Campbell v. (D. 0.) 405 

Bird V. Elaborated Roofing Oo. of Buffalo 

(O. C. A.) 366 

Blackburn, First Nat. Bank of Scbttdale 

y. (C. C. A.) 327 

Blodgett, Caldwell v. (0. C. A.) 744 

B. M. Stern Co., In re (C. C. A.) > . . 584 

Board of Com'rs of Muddy Bottom Swàmp 

Land Dist. No. 1, Tippah County, Miss.; 

Equitable Surety Co. v. (O. O. A.) . . 77S 

Boas, Appeal and Pétition of (C. O. A.).. . 819 

Borst, Parkerson v. (C. C. A.) 827 

Boylan, United States v. (D. 0.) 468 

Bracho, Reina v. (C. C. A.) 834 

Brady v. South Shore Traction Co. (G. C. 

A.) 987 

Brooklyn Rapid Transit Co., Westinghouse 

Electric & Mfg. Co. v. (D. C.) 456 

Brooklyn Rapid Transit Co., Westlngiwuse 

Electric & Mfg. Co. v. (D. C.) 465 

Brown, Schultz v. (0. C. A.) 18? 

Bruns v. George Baker & Sons (0. C. A.) 840 

Bruns Co., In re (O. O. A.) 840 

Burleigb, International Harvester Co. of 

America v. (C. C. A.) 989 

Burr V. Columbus, Ohio (D. C.) 261 

Caldwell v. Blodgett (0. 0. A.) 744 

Campbell v. Berryman (D. C.) 402 

Campbell v. Berryman (D. C.) 405 

Campion, In re (D. C.) 902 

Canffiel v. Lawrence <I>. C.) 714 

C. C. Hartwéll Co. V. Miller (C. C. A.)... 278 

C. Eckhardt & Sons, lu re (C. C. A.) 315 

Central R. Co. of New Jersey, Dick Chia- , , 

rello & Bros. v. (C. C. A.) 297 

Charles F. Mayer, Thé (C. C. A.) 987 

Charlton V. Chesapeake & O. R. Co. (0. , 

C. A.) ,. 988 

Chatham & Phénix Nat. Bank of City of 

New York V. Guaranty Trust Co. of New 

York (C. O. A.) 90 

Chelsea, The (0. C. A.) ,.... 22 

Chesapeake & O. R. Co:, Charlton v. (C. 

C. A.).... 988 

Chiareilo & Bros. v. Central R. Co. Of 
...New Jersey (C. G. A.).,. 297 



256 F. 



(ix) 



256 FEDEKAL REPOETEH 



Page 
Chicago & E. R. Co., Village of Alger,. 

Ohio, V. (C. C. A.) 991 

Chicago & N. W. R. Co., First Trust Go. 

V. (0. C. A.) 830 

Childers, Colorado Title & Trust Co. y. 

(C. C. A.) 307 

City of Akron, Sears v. (C. O. A.) 990 

City of Astoria, New Amsterdam Casualty 

Co. V. (D. C.) 560 

City of Columbus, Ohio, Burr v. (D. C.) . . 261 
City of Houston, Southwestern Telegraph 

& Téléphone Co. v. (D. C.) 690 

City of Muscatine, Muscatine Làghting Co. 

V. (D, C.) .929 

Clevel«Itd Âlacaroni Co. v. State Board of 

Health of California (D. C.) 376 

Clinton., Mining & Minerai Co. v. Jamison 

(C, C, AO, 577 

OocorCola Co. x.Moore (C. C. A.).. 640 

Cohen y. JBdw.ards (D. C.) 964 

Cohen v, Tremont Trust Co. (D. C.) 399 

Coldwell V. United States (O. C. A.) 805 

Colorado Title & Trust Co. v. Childers (C. 

G. A.) 307 

Columbla Graphophone Go., G. Ricordi & 

Co, T.. (D. G.) 699 

Condron Cp. v. Corrugated Bar Co. (I>. 

O.) 672 

Consolidated Gas Co. of New York v. New- 
ton (D. G.) 238 

Continental Fibre Co.. General Electric 

Go, T. (G. C. A.) 660 

Conway.T. JTirst Nat. Bank of Rome, Ga. 

(O., .C. A.) 277 

Copertino V. United States (C. C. A.)... 519 
OorncU Steamboat Co., Pétition of (D. O 895 
Corrugated Bar Co., Condron Co. v. (D'. 

C.) 672 

Couture v. United States (C. C. A.) 525 

Covington County, Ala., v. Stevens (G. C. 

A.) 328 

Crews V. Illinois Commercial Men's Ass'n 

(D. G.)... 268 

Cropp Concrète Machinery Co. v. Standard 

Scale & Supply Co. (G. G. A.). 666 

Cubadist, .The (C. 0. A.)... 203 

CurrajQ,. Panama R. Co. v. (G. 0. A.) 768 

Gurran, Standard Bitulithic Co. v. (C. C. 

A.) 68 

Cutler-Hammer Mfg. Co., Weber Electric 

Go. V. (G. G. A.) 31 

Dahn t. McAdoo (D. C.) 549 

Dalton Adding Mach. Co., Pétition of (D. 

C.) ...876 

Darling Lumber Co. v. Porter (0. C. A.).. 4.^5 

.Davies-, In re (D. C.) . i 52 

Davis, The M. Mitchell (D. G.) 717 

Davis T. Baltimore & O. R Go. (D. G.)... 407 
Dela-ware, li & W. R. Go. v. TOmasco (G. 

G. A.>..... 14 

Delaware & Hudson Co„ Guzzi v. (D. C.) 719 

Delmonico's,' In re (D. C.) 414 

Denispn.yvUûited States (G. G. A.) 825 

Des Moines City R. Co., North American 

Const Co. v. (D. G.). 107 

Dick Chiarellb & Bros. V. Central R. Go. 

of New Jersey (G. C. A.). 297 

Donohoe v. United States (G. C. A.) 988 



Dunn v; Eckhardt (C. C. A.).., 
Du Pont V. Du Pont (0. C. A.). , 
Du Pont, Kelton v. (D. C.) 



Page 
, 315 
, 129 
, 546 



Easterday v. McCarthy (C. G. A.) 651 

Eastern S. S. Corporation v. Great Lakes 

Dredjre & Dock Co. (G. C. A.) 497 

Eckhardt, Dunn v. (C. C. A.) 315 

Eckhardt i»»: Sons, In re (C. C. A.) 315 

Ecoriomy Ijight & Power Co. v. United 

States (C. C: A.) 792 

Eddy v. Kramer (C. C. A.) 227 

Eddy v. Mathcr (C. C. A.). 227 

Edwards, Cohen v. (D. C.) 964 

Eklund, Rederiaktiebolaget Transatlantic 

y. (C. C. A.) 95 

El'aborated Roofing Co. of Buffalo, Bird v. 

(C. C. A.). 368 

Elder Dempster & Co. v. ïalge Mahogany 

Co. (G. G. A.) 65 

Elliott, Michigaû Cent. R. Co. v. (C. C. A.) 18 

Ellsworth v, United States (G. C. A.) 783 

Equitable Surety Co.'v. Board of Com'rs 

of Muddy Bottom Swàmp Land Dist. No. 

, 1, Tippah County, Miss. (G. C. A.) 773 

Ernat, Geoghegan v. (G. G. A.) 670 

Essanay EMlm Mfg. Go. v. Kane (D. C.) . . 271 
Eurêka Smokeless Furnace Go., Foltz 

SmOkeless Furnace Co. v. (G. 0. A.)... 847 
Eurêka Tool Go. of ■ Kansas, Wire Rope 

Appliance Co. v. (D. C.) 677 



Ferger, United States v., two cases (D. G.) 388 

Finley v, United States (G.' G. A^ 845 

Fifst Nat. Bank of Rome, Ga., Conway v. 

(G. C. A.)... 277 

,First Nat. Bank of Scottdale v. Blackburn . 

' (C. C. A.). 527 

First Trust Co. v. Chicafep & N. W. R. Go. 

(G. G. A.).. 830 

First Trust Go, V. Illinois Cent. R Co. (C. 

Q j^\ ^ ^ ^ -^ - .'.,., '830 

First Trust Co. v. Northern Pac. R Co". 

(C. C. A.)..... 830 

Flagg, The G. A. (D. G.) ' 852 

Florida, The (C.C. A.). , 22 

Foltz Smokeless Furnace Go. v. Eurêka 

Smokeless Furnace Co. (G. G. A.) 847 

Foster v. United States (C. C. A.) 207 

Foundation Co. v. Underpinning & Found- 
ation Co. (D. C.) 374 

Four Packages of Gut Diamonds v. United 

States (C. C. A.) 305 

Franklin State Bank v. Mdryland Casualty 

Co. (G. G. A.) 356 

Franklin State Bank v. United States Fi- 

delity & Guaranty Co. (G. C. A.) 356 

Fi'ederick Leyland & Go. v. Hornblower 

(G. C. A.)... 289 

F. & D. Co., In re (O. C. A.) 73 

G. A, Flagg, The (D. G.) 852 

Galion Iron Works Co. v. Ohio Corrugated 

Culvèrt Co. (C. G. A.) 988 

Garrett & Co. v. A. Sohmidt, Jr., & Bros. 

Wine Co. (D. G.) 943 

General Electric Go. v. Continental Fibre 

Co. (G. G. A.) 660 



CASES REPORTBD 
(256 F.) 



XI. 



Page [ 

Geoghegan v. Ernst (G. C. A.) 670 

George Baker & Sons, Bruns v. (C. C. A.) 840 
George C. Bruns Ce, In re (0. O. A.) . . . . 840 

Georgia Steel Ce, In re (C. C A.) ....... 627 

Globe Grain & Milling Co., National Sure- 

ty Co. V. (0. C. A.) 601 

Goldberg, In re (D. C.) 541 

Goldstein v. United States (C. C. A.) 813 

Goodyear Tire & Kubber Co., Baran v. 

(D. C.) 570 

Goodyear Tire & Eubber Co., Baran v. 

(D. C.) 571 

Grand Rapids & I. E. Co. v. United States 

(0. C. A.) 988 

Grausteiu v. Kutland R. Co. (D. C.) 409 

Great Lakes Dredge & Dock Co. v. East- 

ern S. S. Corporation (C. C. A.) 497 

Green v. Interstate Casualty Co. (C. O. A.) 81 

Greenzweig, Napier v. (C. C. A.) 196 

Gregory v. Keenan (D. C.) 949 

G. Ricordi & Co. v. Columbia Grapho- 

phone Co. (D. C.) 699 

Griffith V. Alois Aufrichtig Copper & Sheet 

Iron Mfg. Co. (D. C.) 969 

Growe Const. Co., In re (D. C.) 907 

Guaranty Trust Co. ot New York, Chat- 

ham & Phénix Nat. Bank oi City of 

New York v. (O. 0. A.) 90 

Guaranty Trust Co. of New York, King- 

dom of Roumania v. (C. 0. A.) 90 

Guzzi V. Delaware & Hudson Co. (D. C.) 719 

Hagar, Pétition of (C. 0. A.) 73 

Hall, Shipley v. (D. C.) 539 

Hall V. United States (C. C. A.) 748 

Hannevig v. R. W. J. Suthcrlaud & Co. 

(C. C. A.) 445 

Hanrahan, Appeal of (C. C. A.) 87 

Hardy v. United States (C, C. A.) 284 

Hartwell Co. v. Miller (C. C. A.) 273 

Hawley Down Draft I<''urnace Co., In re 

(D. C.) .5.55 

Hays V. United States (C. 0. A.) 989 

Hellems v. Roszel (C. C. A.) 606 

Herbert, Hustis v. (C. C. A.) 816 

Hicks, United States v. (D. C.) 707 

Higel Co., Autopiano Co. v. (C. C. A.) 992 

Hilbreth, Koerber v. (C. C. A.) 989 

Himyar Coal Corporation v. Lawson (C. 0. 

A.) 989 

H. Koppers Co. v. Otto Coking Co. (D. C.) 534 
Hoch-Frequenz-Maschinen Aktien-Gesell- 

sehaft fur Drahtlose Télégraphie, Kint- 

ner V. (D. C.) 849 

Hollister, Wagner v. (C. C. A.) 991 

Hornblower, Frederick Leyland & Co. v. 

(O. O. A.) 289 

Howard, The (0. C. A.) 987 

Howie Mining Co. v. McGary (D, O.) 38 

Howlett, The John J. (D. C.) 971 

Hubbard Bros. & Co. v. Southern Pac. Co. 

(C. O. A.) 761 

Hungate, Laswell v. (C. C. A.) 635 

Hustis V. Herbert (C. C. A.) 816 

Hustis, Matarazzo v. (D. C.) 882 

Ice King, The (D. C.) 895 

Illinois Cent. R. Co., First Trust Co. v. 
(O. O. A.) 830 



Paga 
Illinois Commercial Men's Ass'n, Crews v. 

(D. O.) 268 

International, The (C. C. A.) 192 

International Harvester Co. of America v. 

Burleigh (C. C. A.) 989 

Interstate Casualty Co., Green v. (0. 0. 

A.) 81 

Interstate Compress Co. v. Agnew (C. C. 

A.) 65,5 

Isenhouer v. United States (C. O. A.) 842 

Jackson Light & Traction Co. v. Lee (C. 
Q j^\ 9-^ 

James,' United 'stàtVs' v. ' (D.' C.) '. '. '. '. '. '. '. *. '. 102 
Jamison, Clinton Mining & Minerai Co. v. 

(C. C. A.) 577 

J. F. Growe Const. Co., In re (D. C.) 907 

John B. Robbins, The (D. C.) 61 

John J. Howlett, The (D. C.) 971 

John Twohy, The (C. O. A.) 224 

John Wanamaker, New York, A. G. Spald- 

ing & Bros. v. (C. C. A.) 530 

Jones, Stennick v. (C. C. A.) 354 

J. W. Darling Lumber Co v. Porter (C. 

C. A.) 455 

Kambeitz, United States v. (D. O.) 247 

Kane, Essanay Film Mfg. Co. v. (D. C.).. 271 
Keator v. Rock Plaster Mfg. Co. (D. C). . . 574 

Keenan, Gregory y. (D. C.) 949 

Kelton V. Du Pont (D. C.) 546 

Kenney, In re (C. C. A.) ; 527 

Kentueky Block Cannel Coal Co., Leach 

V. (D. C.) 686 

Killits, Troy Sunshade Co. v. (0. C. A.).. 991 
Kilpatrick, Morris Land & Cattle Co. v. 

(C. C. A.) .788 

Kingdom of Roumania v. Guaranty Trust 

Co. of New York (C. C. A.) 90 

King Paint Mfg. Co., Mulvaney v. (0. C. 

A.) 612 

Kintner v. Hoch-Frequenz-Maschinen Ak- 
tien-Geaellschaft fur Drahtlose Télé- 
graphie (D. C.) 849 

Kirkwood v. United States (C. C. A.) 825 

Koerber v. Hilbreth (C. C. A.) 989 

Koppers Co. v. Otto Coking Co. (D. C.).. 534 

Kramer, Eddy v. (0. C. A.) 227 

Krichman, United States v. (D. C.) .' 974 

Kunkle, Barnett v. (0. C. A.) 644 

Lalance & Grosjean Mfg. Co., American 

Electric Welding Co. v. (D. C.) 34 

LaMotte v. United States (C. C. A.)...... 5 

Laswcll V. Hungate (C. C. A.) 635 

Lawrence, Cauffiel v. (D. C.) 714 

Lawson, Himyar Coal Corporation v. (C. 

C. A.) 989 

Lazuaskine, Lehigh Valley Coal Co. v. (C. 

C. A.) 93 

Leach v. Kentueky Block Cannel Coal Co. 

(D. C.) 686 

Lederer, Worth Bros. Co. v. (D. C.) 116 

Lee, Jackson Light & Traction Co. v. (0. 

C. A.) 97 

Lehigh Valley Coal Co. v. Lazuaskine 

(C. C. A.) 93 

Lexington, The (C. C. A.) 65 

Lexington, The (D. C.) 63 



xu 



256 KKDEBAL KBPOBTER 



Page 

I/eyland & Ce. v. Hornblower (C; C. A.) 289 

Lilienthal, In re (C. O. A.) 819 

liQuidatoris o£ Ouachita Nat. Bank, South- 
ern Pac. Co. V. (C. C. A.) 761 

Loulsiana Agr. Corporation v. Pélican Oil 

RefinitigCo. (C. C. A.) 822 

Ijowney Co., A. G. Moree Co. v. (D. C.).'. 985 
Lumber Mut. Fire Ins. Co. v. Mallêy (D. 

C.) 380 

Lumber Mut. Fire Ins. Co. v. Malley (D. 

C.) 38a 

Lynch, United States v. (L>. C.) &83 

McAdoo, Dalîn v. (D. C.) 549 

McArthur, Bank of Commerce & Trusts of 

Kichmond, Va., t. (C. C. A.) 84 

McCabe, Pell v. (C. C. A.) 512 

McCarthy, En^terday v. (C. C. A.) 651 

McCaithy, Rumely v. (D. C.) 565 

McCray V. West Helena Consol. Co. (C. C. 

A.) 753 

McGary, Howie Mining Co. v. (D. C.)... 38 
McGinniss V. United States (C. C. A.). . , . . 621 
MoGuirl, Thé' May (C. G. A.) ........... , 20 

Mâdero Bros., In té (D: C.) 859 

Maier, In re (D. C.) 60 

Maiman, In re (D. C; 127 

Malcolm v. United States (C. C. A.) 363 

Malley, Lumber Mtit. Fire Ins. Oo. t. 

CD. C.) 380 

Malley, Lumber Mut. Fire Ins. Oo. v. 

(!>. C.) 383 

Mardenfeld, lii re (D. C.) 920 

Marine ■ Nat. Bank of Pittsburgh, Pa., 

Snowden v. (0. 0. A.) 350 

Martin, State of Alabama v. (C. C. A.).. 318 

Martinez y. Martinez (C. C. A.) 600 

Martinez v. Mendez (C. 0. A.) 596 

Maryland Casualty Co., Franklin State 

PAnk V. (C. 0. A.) 358 

Mas'on, Bx parte (O. C;) 384 

Matarazzo v. Hustls (D. C.) 882 

Mather, Bddy v. (C. C. A.) 227 

Mathews v. United States (C. C. A.) 989 

May McGuirl, The (C: C. A-) 20 

Mayer, The Charles F. (O. C. A.) 987 

Mayo T.' United States (C. C. A.) 839 

Meipei" ■& ■ Wemple, United. States v. . 

(P. e-.> ...'. 39» 

Melanson v. United States (C. C. A.) 788 

Melbourn P. Smitl), The (D. C.) 46 

Mendéz, Martinez- 1*. (C. C: A.) 596 

Metropolitan Casualty Ins. Co. of New 

York,- -Sullivan y. (G. C. A.) 726 

MicEigan -Cent. H. Co, v. Elliott (O. C. A.) 18 
Michiean- Mut. Life Ins. Co, v. Oliver (C. 

C. A.) 212 

Miller, &C. Hartwell Co. v; (G. C. A.).. 273 
Miper v. Petroleum Iron Works Co. (O. G. 

, A.) 990 

Miller V. United States (C. C. A.)..'. 990= 

MitChelli Es; parte (E>. G.). 229 

MiteheUi Bayjird Goal & Coke Co. v. (C. 

0. A.) .;. 216 

M. Mitehell Davis, The (D. G.) 717 

Mpbil'ë & Guif Nav. Co. v. Sugar Products 

Go. (D. <3.)..... 392 

Mftore,- Appeal of (G. G. A.) , 87 



Page 

Mbore, Coco-Cola Co. v. (G. C. A.> 640 

Morris. Land & Cattle Co. v. Kilpatriek (C. 

G. A.) 788 

Morris & Cumings Dredging Co., Pétitions 

of (D. C.) 895 

Morse Go. v.. .Walter M. Lowney Co. (D. G.) 935 
Mulvaney. v. Kiog Paint Mfg. Co. (C. C. 

A.) ,., 612 

Muscatine Lighting Go. v. Muscatine (D. 

G.) 029 

Myres v. United States (C. C. A.) 779 

Napier v. Greenzweig (C. G. A.) 196 

Napore v. Eowe (G. G. A.) 832 

National Engineering & Ecjuipment Co., In 

re (D. C.) 985 

National Surety Go. v. Globe Grain & 

^Milling Go. (G. C. A.) 601 

National Surety Go. v. United States (C. 

',C. A.) 77 

National Surety Go. v. Universal Transp. 

Co. (G. C. A.) 450 

New Amsterdam Casualty Co. v. Astoria 

(D. C.) 560 

Newton, Consolidated Gas Go. of New 

York V. (D. G.) 238 

New York Central No. 17, The (G. G. A.) 220 
New York Evening Post, Star-Chronicle 

Pub. Co. V. (G. G. A.) 435 

Norman, In re (D. O.) 543 

North American Const. Co. v.- Des Moines 

City R. Co. (D. G.) 107 

Northerç P.ac. R. Co., First Trust Co. v. 

(G. ,C. A,).- 830 

N. P.. Sloan Co. v. Standard Chemical & 

Oil Co. (C. G. A.) 451 

Ohio Corrugated Culvert Go., Galion Iron 

Works Go. V. (G. G. A.) 988 

Oilfieldg Syndicate v. American Imp. Go. 

(D. C.) 979 

Old Rcliahle. The (D. C.) 112 

Oliver, , Michigan Mut. Life Ins. Co. v. (C. 

C. A.) 212 

Ono, BaK-of Paradise and Ghoura Feathers, 

United States v. (C. G. A.) 301 

Ontario, The (D. C.) 45 

Otto Cooking- Oo., H. Koppers Co. v. 

(D. C.) 534 

Otto Higel Go., Autopiano Co. v. (G. C. 

A.) 992 

Palmcr, American Exch. Nat. Bank v. 

(D. G.) 680 

Panama H. Co. v. Curran (O. G. A.). .... . 768 

Panama R. Co. v. Pigott (G. C. A.) 837 

Panama- H. Co. v. Robert (C, G. A.) 773 

Parker, Glaim of- (D.G.), 127 

Parkei-son- v. 'Borst (O. G. A.) 827 

Pass V. United States (G. O. A.) 731 

Paas V. 'Uniled^ States (C. G. A.) 735 

Peeplesv. Trust Co. of Georgia ^O. G. A.l 627 
Pelipan Oil R^fining Go., Louishma Agr. 

corporation v. (G. G. A.) 822 

Péll T. McCabe (G. G. A.) .■ . &12 

Pennsylvania Central Goal Co., United 

States v. (D. G.) 703 

Pennsylvania Co. v. Baies (C. C. A.) 990 



CASES BEPOBTBD 
(266 F.) 



Page 

Pennsylvama Iron Works Co., Agency of 
Canadian Car & Foundry Co; v., two 
cases (C. C. A.).... 339 

Perkins v. United States, two cases (0.. C. 



A.) 



090 
860 
862 
758 



Perlmuttçr, In re (D. C.) 

Perlmutter, In re (D. C.) 

Perpall, In re (C. C. A.) 

Perriu Mfg. Co., Stryker Deflector Co. v. 

(C. C. A.). • . 656 

Petroleum Iron Works Co., Miller v. (C. 

C. A.) 990 

Pickwick, The (D. C.) 717 

Pidwell, AJlanwilde Transport Corporation 

V. (D. C.) ; 987 

Pigott, Panama R. Co. v. (C. C. A.). . 837 

Porter, J. W. Darling Lumber Co. v. (C. 

C. A.) 455 

Porto Eican American Tobacco Co., Béné- 
dicte V. (0. C. A.) 422 

Post, In re (D. C.) 236 

Powell Barges Nos. 5 and 7, The (D. C.) . . 977 

Powhatan, The (C. C. A.) 846 

Procter & Gamble Co. v. Berlin Mills Co. 
(C. C. A.) 23 

Quinto, Pétition of (C. C. A.) 226 

Rancagua, The (C. C. A.) 848 

lîederiaktiebolaget Transatlantie v. Eklund 

(C. C. A.). 95 

Roed, In re (D. C.) 412 



Reina^v. Bracho (C. C. A.) 

Columbia Graphophone 



Rice, In re (D. C.) 
Co. V. 
Co. (D. C.) 



Ricordi & 



834 
858 



699 
61 

773 
55 



Robbins, The John B. (D. O.) 

Robert, Panama R. Co. v. (C. C. A.).. 

Robinson. In re (D. C.) 

Rock Plaster Mfg. Co., Keator v. (D. C.) 574 

Roseublum v. Uber (C. C. A.) 584 

Roszel, Hellems v. (C. C. A.) 606 

Rowe, Napore v. (C. C. A.) 832 

Rudolf V. United States (C. 0. A.) 990 

Rumelv v. McCarthv (D. C.) 565 

Rutland JR. Co., Graustein v. (D. C.)-.,-. 409 
R. W. J. Sutherland & Co., Hannevig v. 
(C. C; • A.) ; i ; ; 445 

Schmidt, Jr., & Bros. Wine Co., Garrett 

& Co. V. (D. C.) 943 

Schultz V. Brown (C. C. A.) 187 

Scrugham v. Shoup (C. C. A.) 325 

Sears v. Akron (C. C. A.) 990 

Shaffer, Aggers v. (C. C. A.) 648 

Shannon Copper Co., Becker-Franz Co. v. 

(C. C. A.) 522 

Shelton, Southern R. Co. v. (C. C. A.) 991 

Shipley v. Hall (D. C.) 539 

Shoup, Scrugham v. (C. C. A.) 325 

Siegel, In re (C. C. A.) 226 

Sloan Co. v. Standard Chemical & Oil Co. 

(C. C. A.) 451 

Smith, The Melbourn P. (D. C.) 45 

Snowden v. Slarine Nat. Bank of Pitts- 

burgh, Pa. (C. C. A.) 350 

Sotello V. United States (0. C. A.) 721 

Southern Bell Téléphone & Telegraph Co.,, 

Standard Iron Works v. (D. C.) 548 



Southern Pac. .Co., Hubbard Bros.- & Co. 

V. (C. C. A.) 

Southern Pac. Co. v. Liquidators of Oua- 

chita Nat. Bank (C. O. A.).. 

Southern R. Co. v. Shelton (O. C. A.) 

South Shore Traction Co., Brady v. (C. 

C. A,) 

Southwestem Telegraph & Téléphone Co. 

V. liouston (l). C.) . . 

Spalding & Bros. v. John Wanamaker, 

New York (C. C. A.) 

Spalding & Bros. v. Successors of Samuel 

Buckley & Co. of London and New York 

'" C. A,' 



(C. 



.). 



Spangler, In re (D. C.) 

Standard Bitulithic Co. v.. Curran (C. C. 

A.) 

Standard Chemical & Oil Co., N. P. Sloan 

Co. V.. (C. C. A.) 

Standard Iron Works v. Southern Bell 

Téléphone & Telegraph Co. (D. C.) 

Standard Scale & Supply Co. v. Cropp 

Concrète Machinery Co. (C. C. A.) . . . . 
Stanley Works v. Twisted Wire & Steel Co. 
~ .C. .A. 



(O. 



..). 



Star-Chronicle Pub. Co. -vi, New York 

Bvening Post (O. 0. A.) 

State Board of Health of California, 

Cleveland Macaroni Co. v. (D. C.) 

State of Alabajpa v. Martin LC. C. A.) . . . . 

«tennick v. Jones (C. C. A.) 

Stern.Co., In re (C. C. A.) 

Stemburg, In re (D. C. ) 

StetBon V. Tuttle (C. C. A.) 

Stevens V. Covington County, Ala. (C. C. 

A.) 

Stevenson, Union Water Development Co. 

V., two cases (D. C.) 

Strassburger, Efx part« (D. C.) 

Strathearn, The (C. C. A.) 

Stryker Deflector Co. v. Perrin Mfg. Co. 

- C. A.- 



(C. 



..). 



Successors of Samuel Buckley & Co. of 
London and New York, A. G. Spalding 
& Bros. V. (C. C. A.) 

Sùgar Products Co., Mobile & .Gulf Nav. 
Co. V. (D. C.) 

Sullivan v. Metropolitan Casualty Ins. Co. 
of New York (C. C. A.) 

Sutherland & Co., Hannevig v. (C. C. A.) 



XU» 

Page 

761 

761 
991 

987 

690 

530 

530 
62 

68 
451 
548, 
666 

98 
435 
376 

ai3 

354 

584 
399 
991 

328 

981 
85» 
631 

656 

530 
392 



726; 
445 



Talge Mahogany Co., Elder Dempster & 

Co. V. (C. C. A.) 65 

Tambov, The (D. C.) 717 

Telena, The (C. C. A.) 846 

Thoele-Phillips Mfg. Co., In re (C. C. A.) 313 

Thompson, In re (C. C. A.) 325 

Thompson v. United States (C. C. A.) 616 

Tomasco, Delaware, L. & W. R. Co. v. 

(C. C. A.) 14 

Tremont Trust Co., Cohen v. (D. C.) 39!^ 

Troy Sunshade Co. v. Killits (C. C. A.) 991 

Trust Co. of Georgia, Peeples v. (C. C. A.) 627 

Tuttle, Stetson v. (C. C. A.) 991 

Twisted Wire & Steel Co., Stanley Works 

V. (C. C. A.) 98 

Twohy, The John (C. C. A.) 224 

Uber, Rosenblum v. (C. C. A.J 581 



XIV 



256 FEDERAL EEPOETEB 



Page 
Underpmnîng &' Foundation Co., Founda- 
tion Co. V. (D. C.) 374 

Union Pac. R. Oo., American Smelting & 

Refining Co. v. (O. G. A.) . . . '. 737 

Union Water Development Co. v. Steven- 
son, two cases (D. C.) . i 981 

United States v. AUentown Terminal R. 

Co. (D. C.) 855 

United States v. Boylan (D. C.) 468 

United States, Coldwell v. (C. C. A.) 805 

United States, Copertino v. (C. C. A.) 519 

United States, Couture v. (C. C. A.) 525 

United States, Denison v. (C. 0. A.) 825 

United States, Donolioe v. j;C. C. A.) 988 

United States, Economy Light & Power 

Co. V. (C. C. A.) 792 

United States, Ellsworth v. (C. C. A.) 783 

United States v. Ferger, two cases (D. C.) '{88 

United States, Finley v.. (C. C. A.) 845 

United States, Foater v. (C. C. A.) 207 

United States, Four Packages of Out 

Diamonds v. (C. C. A.) 305 

United States, Goldstein v. (C. C. A.) 813 

United States, Grand Rapids & I. R. Co. 

V. (C. C. A.) 989 

United States, Hall v. (C. C. A.) 748 

United States, Hardy v. (C. O. A.) 284 

United States, Hays v. (0. C. A.) 989 

United States v. Hiclts (D. C.) 707 

United States, Isenhouer v. (C. C. A.) 842 

United States v. James (D. C.) 102 

United States v. Kambeitz (D. C.) 247 

United States, Kirkwood v. (C. C. A.) 823 

United States v. Krichman (D. C.) 974 

United States v. LaMotte (C. C. A.) 5 

United States v. Lynch (D. C.) 983 

United States, McGinniss v. (C. C. A.).. 621 

United States, Malcolm v. (C. C. A.) 363 

United States,. Matliews v. (C. C. A.) 989 

United States, Mayo v. (C. 0. A.)........ 839 

United States v. Meinel & Wemple (D. C). 396 

United States, Melanson v. (C. C. A.) 783 

United States, Miller v. (C. C. A.)...... 990 

United States, Myres v. (C. C. A.) . . 779 

United States, National Surety Co. v. (C. . 

C. A.) 77 

United States v. One Bag of Faradise and 

Ghoura Feathers (C. C. A.) 301 

United States, Pass v. (C. O. A.) 731 



Page 

United States, Pass v. (C. C. A.) 735 

United States v. Pennsylvania Central Coal 

Co. (D. C). 703 

United States, Perkins v., two cases (C. 

C. A.) 990 

United States, Rudolf v. (0. C. A.) ..... . 990 

United States, Sotello v. (C. G. A.) 721 

United States, Thompson v. (C. C. A.).. 616 

United States, Webb v. (C. C. A.) 991 

United States v. Welles (D. C.) . 54;") 

United States Fidelity & Guaranty Co., 

Franklin State Bank v. (O. C. A.) 356 

Universal Transp. Co., National Surety 

Co. V. (C. 0. A.) 450 

Vacuum Oil Co., AUanwilde Transport 
Corporation v. (C. G. A.) 987 

Village of Alger, Ohio, v. Chicago & B. R. 
Co. (C. C. A.) 991 

Wagner v. HoUister (C. C. A.) 991 

Walker v. Arkansas Nat. Bank of Hot 

Springs (C. C. A.) J 

Walsh, In re (C. C. A.) 653 

Walsh V. Atlantic Coast Line R. Co., two 

cases (D. C.) 47 

Walter M. Lowuey Co., A. G. Morse Co. v. 

(D. G.) 935 

Wanamaker, New York, A. G. Spaldi:!g & 

Bros. V. (G. Ô. A.) 530 

Webb V. United States (C. G. A.) 991 

Weber Electric Co. v. Cutler-Hammer Mfg. 

Go. (G. G. A.) 31 

Weitz, Ex parte (D. C.) 5S 

Welles, United States v. (D. C.) 545 

Wells City, The (D. C.) b89 

West Helena Gonsol. Go. v. McCray (C. C. 

A,) 753 

West India & Panama Tel. Co., Benedicto 

V. (O. G. A.).... 417 

Westinghouse Electric & Mfg. Co. v. Brook- 
lyn Rapid Transit Co. (D. C.) 456 

Westinghouse Electric & Mfg. Co. v. Brook- 
lyn Rapid Transit Co. (D. C.) 465 

White, Bain v. (C. C. A.) 428 

Wilson-Nobles-Barr Co., In re (D. C.) 966 

Wire Rope Appliance Co. v. Eurêka Tool 

Co. of Kansas (D. C.) 677 

Worth Bros. Co. v. Lederer (D. 0.) 116 



CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



WALKEK V. ARKANSAS NAT. BANK OF HOT SPRINGS. 

(Circuit Court of Appeals, Eighth Circuit. February 18, 1919.) 

No. 5178. 

1. HUSBAND AND WlïE <g=>56 — ^NOTE BY WlFE) — ^WhAT LAW GOVEBNS. 

In an action on a married woman's note executed and payable in the 
State of Arlîansas, the laws of tliat state control. 

2. HUSBAND AND WlFE <©=587(3) SURETY ON NOTE FOE HtTSBAND. 

Prior to Act Arlî. March 19, 1915 (Acts 1915, p. 684), a married woman 
would not be liable as a surety on a note for her husband, but since its 
passage ail restrictions hâve been removed, and a married woman may 
sue and be sued, contract and be contracted with, as though she were a 
feme sole. 

3. Husband and Wife iS=»171(1) — Mobtgages — Surety fob Husband. 

It Is the settled law of Arkansas that a married woman may mortgage 
her separate estate as surety for her husband without any considération 
passlng to her, the considération to her husband supporting the mortgage. 

4. Husband and Wife <Sï=>85(6) — ^Note for Husband' s Debt — Validitt — Re- 

NEWAii Notes. 

As prlor to Act Ark. March 19, 1915 (Acts 1915, p. 68i), a note executed 
by a married woman as surety for her husband was merely voldable, a 
renewal note given after the passage of such act, which allowed a mar- 
ried woman to become surety for her husband, is not void under the rule 
that a contract absolutely void for illegality will not be validated by a 
renewal note. 

5. Husband and Wife <S=>85(6) — Surety for Husband. 

Prior to Act Ark. March 19, 1915 (Acts 1915, p. 684), a note executed 
by a married woman as surety for her husband was not wholly void, but 
merely voldable ; there belng no statute prohlbiting a married woman 
from becômlng a surety. 

6. Husband and Wife <S=585(6) — Sueety for Husband — Renewal Notes. 

Where a married woman who had before Act Ark. March 19, 1915 (Acts 
1915, p. 684), signed a note as surety for her husband, and after the pas- 
sage of such act, with knowledge that part of the considération was the 
note so signed, executed a renewal note, held, that she is esiopped from 
setting up the failure of considération in an action on the renewal note. 

^ssFoi other cases see same toeic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
256 F.— 1 
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7. Infants i©=>57(1) — New Conteact afteb Matukitt. 

WMle infants are not llable on contracts not for necessarles, yet If, 
after eoming of âge, they exécute new contracts in writing, they are 
llable thereon. 

8. Infants <S=57(1) — Conthacçs;— j^cqUiebcen^. 

An Infant may be estopped by acquiescence after he cornes of âge to 
dlsclaim liability under a contract executed duriug iiifuncy not for 
necessarles. (•'•:>■''■ : , ■' ■ ' ■ 

In Error to the District Court of, the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 
; Action by the Ari<^risas National Bank, of Flot. Springsagainst Mar^ 
garet F. Walker. Judgment for plaintiff, and défendant hrings error. 
Afiirmed. -' ''' ' ' ' • - . > ; .i (l/J . 

Thls is an action on a promissory note for $3,800, executed by the défendant 
at Hot Springs, Ark., on January S, 1916, whicli suni slie promised to pay 60 
days after date, at the Arkausas National Bank, in Hot Sprlugs, Ark. The 
note was indorsed by F. P. Walker. llaving failed to pay the note, this action 
was instltilted. : ; ' ' : ' , . 

The answer of the défendant pleaded : That, at the time she executed the 
note suéd oh, and for several years before that time, she was a résident of the 
State of Arkansas, and a married woman, the wife of Frank P. Walker. That, 
long prior to the execntiou of the note, her said husband was indebted to the 
plaintiff bank in tlie sum of $2,500, whleh indebtedness was orlginally incur- 
red by hlm prior to the year 1915, and that, prior to that year, her husba;nd 
and the plaintiff prevailed upon her to sign her husband's promissory note 
for the sum, as surety. That this practlee of her signing as- surety continued 
prior to and through, the, year 1915. Tliat on or about November, 1915, she 
again signed a promissory note tor $3,800, which included the sum of $2,,500, 
and the sum of $1,800, bbrrowed on her own note, whic^i' last note was to fall 
due January 8, 1916; she being herself ignorant at ait times of business af- 
faira. That of the $$,80O, included in the note which she signed, s}ie had bor- 
rowed, prior to the year 1915, from the plaintiff, the surb of $1,300, which she 
had offered to pay, although not legally bound to do so. That the note sued 
on is, as to her,' wholly without considération, except possibly as to the said 
sum of $1,300. Tliât, so far as the $2,500 is concerûed, she only signed as 
surety for het husband — ail of which was well known to the plaintiff. That 
prior to the 19th'dày of March, 1915, she being a 'married woman, she was not 
liahle under the laws of the state of Arkansas for any debts not made for 
the beneflt of her own separate estate and her sole and separate use and 
beneflt, and no eontract or promise of a. married woman could bind her,- except 
such as she made in and about her sole and separate estate. That no part of 
the $2,500 was foi" the beneflt of her separate estate, and that she received no 
beneflt whatever îrom it. That the $1,300, whleh' she did receive was not for 
her-' Personal estate, but for Personal expenses, which should hâve been pro- 
vided for by her husbaira, and that under the laws of the state of Arkansas, 
in force at that time, she was not llable for tl^at sum. She therefore prays 
judgW^t tQ.go, hence without day. . ,, 

Tïie plaintiff .piçd a motion for judgment on thë pleiadings, which was hy 
tie çpi^rt.sustainéd and judginent entered against the .défendant for the face 
of thé' noté, aiid interest. 

To reverse this judgment this wrlt of error is prôsecuted. 

Cyrus Crâne, of'Kànsas City, Mo. (Lathrop, M0trOw;Fôx & Moore, 
oï Kahsa?. City, Mol, on the brief), f or plainfifif; in eiror. 
. Haie H. Cook, of Kansias City„MQ. <^Roy ,Ki. Dietrich and Ellis^ Cook 
& Dietrich, ali of Kansas City, Mo.; on the bfief)i'for défendant in er- 
tor: . / '/■:::. , f,^ ■ ^ .;, , ,. ■, f ,•,,.;.. ,.../' 

@=»For otUer cases see eame toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



WALKEKi.V. ABKANSAS NAT. BANK iB 

Bef ore S ANBORN " aMl ,STONE, Circuit Judges, and TRIEBER, 
District Judge. ■ , : i , 

TRIEBER, District Judge (aftcr stating the facts as above). [1,2] 
As the cause of action is based on a promjssory note, executedrand 
payable in the stàte of A!rkansas,. the laws of that statf çontrol; What 
the law of that state was prior to the enactinent of'Act of March 19, 
1915 (Acts 1915, p. 684), and what it is since the enactmeht of that act, 
is stated in the late décision bî the Suprême Court of that state in 
Holland v. Bond, 125 Ark. 526, 189 S. W. 165, as follows: 

"Prior to the jiassage of tliis îict a mnrried wouiaii would not be liable as 
surety on a proniissory note for her husbuiicl becauso contraçts could only be 
made by a married wom^n in rofeienoe to her separate pi;operty or business. 
[Citing anthorlties.] But tlie act of 1ÎH5, just referred to, bas rèmoved that 
restriction, and in the liroadest teruis enables a married wonian to sue and 
be sued, to contraçt and be contracted witli, and in law and equity toenjoy ail 
rights aiid be subjected to ail the laws of this state as though she were a feine 
sole. * * * This construction also résulta from, the reasonlng of the 
court in Fitzpatriek v. Owens, 124 Ark. 167, 186 S. W. 832 [187 S. W. 460, L. 

B. A. 1917B, 774, Ann. Cas. 19180, 772], where we held that the statute 
meant to give the wife the light to maintain an actiqn ugalnst her husband 
either upon contraçt or for tort." 

Applying this rule to the instant case, the note sued on having been 
executed by the défendant after the act of 1915 had gone, into effiect, 
she is prima f acie liable. 

[3-5] But it is urged that, as this note is but a renewal of former 
notes, executed while, under the laws of the statè of Arkansas, a mar- 
ried woman could not be held liable on a contraçt of suretyship on a 
promissory note, she is not liable on a renewal note executed aftèr 
her disabilities had been removed, as the validity of the note must he 
determined by the law in force ,at the time the original contraçt was 
made. 

An examination Of the authorities relied on on behalf of the plaîn- 
tifï in error fàils to sustain this contention. What they hold is the 
well-established rule that, a contraçt absolutely void for illegality, ei- 
ther prohibited by statute, or malum in se, or being against pubHc 
policy, wil! not be validated by a renewal note. But there never was 
a statute of the staté prohibiting a married woman to becomè a surety, 
nor is such an act malum in se or against public policy, and therefore 
her contraçt is not absolutely void, but merely voidable, although 
courts f requeritly use the word "void" in speaking of such a contraçt 
when meaning "voidable." Ramsey v. Crevlin, 254 Fed. 813, C. 

C. A. , decided by this court December 4, 1918, and authorities there 

cited. 

It is the settled law of Arkansas that a married woman may mort- 
gage her separate estate, as surety for her husband, without any cour 
sideration passing to her. The considération to her husband will sup- 
port her mortgage. Gollins v. Wassell, 34' Ark. 17; Scott v. Ward, 
35 Ark. 480; Petty v. Grisard, 45 Ark. 117; Goldsmith v. Lewine, 70 
Ark.- 516, 69 S. W. 308; Johnson v. Graham ,Bros., 98 Ark. 274, 135 
S. W. 853 ; Harper v. McGoogan, 107 Ark.. 10, 154 S. W. 187. 
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In Vance v. Wells, 8 Ala. 399, it was held that — 

"A note executed by a marrled woman as surety for her husband créâtes a 
moral obligation, wliich. will support an action at law on ber promise to pay 
after dlseoverture." 

To the same efféct are Spitz v. Fourth National Bank, 8 Lea. (Tenn.) 
641 ; Bank of Hanover v. Bridges, 98 N. C. 67, 3 S. E. 826, 2 Am. 
St. Rep. 317. 

In Viser v. Bertrand, 14 Ark. 267, 273, Chief Justice Watkins speak- 
ing for the court said : 

"I am clearly of opinion that, if the jury beUeyed the facts which I suppose 
the évidence conduced to prove, • • * the plaintiff below was entitled to 
recover upon the express promise of the défendant after she became discovert, 
without any new or further considération for the promise being made to ap- 
pear." 

Mr. Justice Walker in a concurring opinion said (page 280) : 

"In the case now under considération, although no légal obligation exlsted 
under which the défendant could hâve been compelled to pay for the pro- 
fessional services, stlU such services were â légal considération which, but for 
the rule of law that niakes void the contract of a feme covert, a recovery 
might hâve been had upon an implied assumpsit, and consequently fumished a 
sufficient considération to uphold an express promise made after the divorce ta 
pay for them." 

In Woodruff v. Scruggs, 27 Ark. 26, 11 Am. Rep. ly!, the question 
before the court was whether a note which under the statutes, in force 
at the time of its exécution, was void for usury, was enforceable after 
the repeal of that statute, and it was held that it was. This was re- 
affirmed in Birnie v. Main, 29 Ark. 591, 596; Nicholls v. Gee, 30 Ark. 
135, 141. To the same effect is Ewell v. Daggs, 108 U. S. 143, 150, 
2 Sup. Ct. 408, 27 E. Ed. 682. 

In Chollar v. Temple, 39 Ark. 238, 243, it was held that although 
no judgment could be rendered against a married woman, if she had 
appeared and set up her coverture, a judgment by default against her, 
although erroneous, is neither void nor erroneous, ,hut may be enf orced 
against her separate estate by exécution, as if she were a feme sole. 

[6] The next contention is that the renewal of the former notes and 
conséquent extension of time is not a sufficient considération for the 
exécution of the note sued on, and as she was not liable, by reason of 
her coverture, on the notes executed prior to 1915, this note is with- 
out considération. But the law of the state, as settled by the décisions 
of its highest court, is that^ ■ 

"One who gives a note In renewal of another note, with knowledge at the 
time of a partial failure of the considération for the original note, is estopped 
from setting up the défense of failure of considération; in an action on the 
renewal note." Stewart v^ Simon, 111 Ark. 358, 163 S. W. 1135, Aan. Cas. 
19i6A, 825, where the authoritles are fully considered. 

This case has been reaffirmed in Haglin v. Friedman, 118 Ark. 465, 
177 S. W. 429. Ofher cases decided by the Suprême Court of that 
state, to the same effect, are Tabor v. Merchants' National Bank, 48 
Ark. 454, 3 S. W. 805, 3 Am. St. Rep. 241; Hamiter v. Brown, 88 
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Ârk. 97, 113 S. W. 1014; White-Wîlsoii-Drew Co. v. Egelhoff, 96 
Ark. 105, 131 S. W. 208. ■ , _ 

[7, 8] Infants are not liable on conlracts not for necessaries, but it 
lias been uniformly held that, if, after Ijecoming of âge, they exécute 
a new contract in writing, they will be liable on it. Watkins v. Was- 
sell, 15 Ark. 73; Barnaby v. Barnaby, 1 Pick (Mass.) 221; American 
Mortgage Co. v. Wright, 101 Ala. 658, 14 South. 399; Ward v. Ander- 
sen, 111 N. C. 115, 15 S. E. 933; Houlton v. Manteuffel, 51 Minn. 185, 
53 N. W. 541. An infant may be estopped by acquiescence after he 
becomes of âge. Brazee v. Schofield, 124 U. S. 495, 504, 8 Sup. Ct. 604, 
31E. Ed. 484. . , 

The judgment is right, and is affirmed. 



TA HOTTE et al. v. UNITED STATES. 

UNITED STATES v. I.A MOTTE et al. 

(Circuit Court of Ai)iieuls, Ei.^'hth Circuit. January 30, 1919.) 

Nos. 5099, 5129. 

1. Indians <S=)10 — Indian Uands — Graxts — Conditions. 

The United States, as ovvner of the fee of lands nllotted to Indians. 
mn.v iiniiose such conditions as it sees fit in its grant to tllem. 

2. IXDiANs ®:=j15(1) — Dands — Alienatio.n — Restrictions. 

Tlie United States, as guardian of triltal Indians, may Impose such re- 
strictions on tlieir aliénation of lands allotted as may seem advlsable for 
their protection and welfare. 

3. Indians <g=3l6(.3) — Uani)S^I>eases. 

Under First Allotniont Act June 28, \d(Hi, §§ 2-7, 12, held that the 
Secretary of the Interior is required to approve a lease of lands allotted 
under the statute and held by ininors or otlier Incompétent Indians, 
wliether such laiid.s .came to them by allotment, descent, or devise, and 
whetber the lease was arranged by a ]>arent, guardian, or administrator, 
who migbt or niight not be a iionuieniber of the tribe, or an Indian cer- 
titied as compétent, or was ai}))roved by the state county court. 

4. Indians <®=»16(.'i) — Lands — Leasbs. 

Under Osage Allotment Act, ?§ 2-7, 12, where lands are held by tenants 
in commun, part of whom are incompétent and part compétent, or non- 
members of the trilie, a lease to be vulid must lie approved by the Secretary 
of the Interior ; the remedy of the compétent tenant being to sépare 
partition in accordance with Act April 18, 1912, c. 83, § 6. 

iî; Indians iS=>10(3) — Lands — Le.\se8. 

Under the Osage Allotment Act of June 28, 1906, held that, though re- 
strictions as to aliénation removed from surplus lands do not, where 
the lands hâve been conveyed or devised, etc., follow the land into 
whosesoever hands it may i)a.ss, yet a lease of lands owned by iKmcrompe- 
tent Indians, to be valid, must be approved by the Secretary of the In- 
terior, though it bas come to them through descent, devise, or purchase 
from or through compétent or nonmembers of the tribe. 

6. Indians ©=516(3)^ — Lands — Leases— Forms. 

Under the Osage Allotment Act of June 28, 1906, whicli requlres leases 
of the lands of noncompetent Indians to be approved by the Secretary 
of the Interior, and in view of section 12 declaring that ail things neces- 
sary to carry into effect the provisions of the act shall be done, the Secfe- 

^:=3Por other cases see same topic &,KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tary' may prescrire a form of lease, and requlre that leases;be executed ta 
such form as a condition to hls âpprovàl. 
7. Indians <S=»16(3) — Lands — Authority op Unitkû States. 

Wbere a lease by an Indian allbttee was apprôved by the Secretary of 
the Interior, and the lessee went into possession, tlie govemment is not 
eoneerned, and lias no authority to protect the lessee from trespass by 
cattle, where the freehold Is not Injured, and the allottee lessor is not 
aflfected. 

Appeal from the District Court of the United States for the West- 
ern District ôf Oklahoma'; John H. Cotteral, Judge. 

Bill by the United States against George G. La Motte and others. 
From the decree, défendants appeal, and complainant cross-appfeals. 
Modified and affirmed. 

T. J. Leahy and C. S. Macdonald, both of Pawhuska, 0kl., for La 
Motte and others. 

John A. Fain, U. S. Atty., of Lawton, Okl., and Redmond S. Cole, 
Asst. U. S. Atty., of Pawnee, Okl. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

STONE, Circuit Judge. Cross-appeals from an înjunction bill 
brought by the gqvernment against George G. and Anna Marx La 
Motte. The purpose of the bill as revealed in the prayer was to pre- 
vent the La Mottes from — 

"entering into any lease, of any kind or character, wlth any incompétent 
Osage ludlan, and by any means or manner, other than that prescrlbed by the 
Secretary of the Interior; and that they be further restrained and enjoined 
from using, occupying, and exerclsing any control, and from assigning and 
subleaslng any lands informally leased or acqulred, as aforesaid, from any in- 
compétent Osage Indlan member of the Osage Tribe of Indians în Oklahoma, 
wlthout flrst having complied wlth the rules and régulations of the Secretary 
of the Interior." 

The basis of the bill was (a) that the La Mottes were dealing and 
intended to continue to deal in agricultural leases of lands of non- 
competent Osage Indians without securing the approval of such leases 
or subleases hy the Secretary of the Interior and without complying 
with the rules and régulations of the Secretary conceming such leases ; 

(b) that in so doing and in placing their customers upon such lands 
they were interfering with and preventing the proper leasing of the 
lands by the Secretary in accordance with such rules and régulations ; 

(c) that the placing of Such customers upon thèse lands gave rise to 
numerous trespasses on such lands and also upon other land inclosed 
within the fencing of the lands so attempted to be controlled by them; 

(d) that it would require a multitude of suits by the government to 
prevent such trespasses and clear thèse lands of such intruders. 

The modus operandi of the La Mottes is described as f ollows : 

"That the défendants are pretending to be engaged in the business of 

leasing Osage Indian lands for tbie use of various and numerous persons, 

flraas and coi-poratlons to graze cattle, thereon, and for agricultural purposes. 

That the manner and means of procuring leases for use as aforesaid is, in 

^ssFor other cases see same tqplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexe» 
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siiTtstancc, as follows i That tlie saîfl defeiulnnts wilL solicit varlou^ Ineorti- 
po(ent Osa^e Indians fo exécute a Içase upon lands allotted to thera. which 
said lenses are iiot in tlic fonn preseribed by'the 8ecretary of the Interior, but 
are informai, in tiiat uiey do not coniply witli the provisions of Exhibit A 
[form ol* loase required hy tbe Deiin riment]. That tlie défendants will con- 
tinue to procure as niany leases i'rom as ipany allotteès witliln a certain pre- 
so'ibed ar<'a initil said del'i'Jidant-; Iiave, inider the guise of said leases, ob- 
tainod in tlieir owji nanie. or in Ibo naine of Ibe.person whora tliey represent, 
a body of land wliicb fiiey cause lo l)o incloscd with fence, and deuomiuate tbe 
same a l'aslure' ; tluit tlds 'pasture' is tlien leîjsed, or subloased, or con- 
tracted, to Ibe person, tirin, or coi'poration deslrîng the use of the same to 
graze cattlo fUereon and for agricnltural piirposes. That tbe said défendants 
charge said persons, lirnis, or corporations a large sum of inoney, and place 
said persons, iirms, or corporations in possession of said land. and thereafter 
said lands are used by said persons, iirms, or corporations, for grazing pur- 
poses and for agrîcultural purposes, tbe said défendants guaranteeing to 
.said persons, firms, or coi'porations that Ihey will pay ail trespass money and 
ail rentals, and that the défendants will assume ail liability to tbe said per- 
sons, firms, or corporations that may bo occasioped by tlié use and oceupaucy 
of the said lands as aforèsaid ; that it Is not the intention, nor the custom 
of said défendants, to bave said leases, so procured from said incompétent 
(^sage Indians, signed, subscrilied and sworn to before an oflicor of the Osago 
Indian Agency ; neither is it the intention nor the custom to submlt said 
leases to the Secretary of the Interioi for lils consent and approval ; but that, 
ou the contrary, iinmediately after the procurement of said leases as aforè- 
said, the said défendants, for a sum stated, proceed to place the person, flrm, 
or corporation [designing] to use the said land, in possession. 

"The plaintiff allèges that tbe défendants bave, by the aforèsaid manner and 
means, acquired informai leases from incompétent Osage Indians to the 
amount of approximately 25,000 acres of land. tbe exact number of which the 
plaintiff is unable to aseertain, but allèges that it is infonned and believes 
that the number of acres so acquired will far exceed the amount of 25,000 
acres. The plaintiff allèges that, for a number of years past, the défend- 
ants hâve procured, by the manner and means aforèsaid, 'pastures' for H. M. 
Stonebreaker, T. P. Kyger, Ivee Russell, Brown & Ellingwood, a partnership, R. 
H. Chowing, Thompson & Shipraan, a partuersliip, lioss Heaton, and divers 
other persons, and hâve placed said persons and firms in possession, and bave 
used and occupied lands belonglng to incompétent Osage Indian allotteès, for 
agricultural pui^poses and for grazing cattle, without complying with the 
rules and régulations of the Secretary of the Interior. as alwve set ont, and 
without the Knowledge or consent of the Secretary of the Interior, and that 
tlie défendants bave establisbed themselves in a permanent business condut'ted 
in the aforèsaid manner, and are at the présent tinie procuring, and will con- 
tinue to procure, leases as aforèsaid, for persons, firms, and corporations for 
the aforèsaid purposes." 

The bill also particularizes as to 26 described pièces of property so 
treated by them. 

The answer admits the leasing of "lands in Osage Coiinty from 
Osage Indians and other people for grazing and agricultural pur- 
poses." It ftirther says that it leases large bodies of land for grazing 
purposes adjacent to lands belonging to nonconipetent Osage Indians 
and "that in order to lease their own lands * * * to cattle men 
who désire and deniand large acreage, it is necessary for them to 
agrée with such cattle men that they will protect and guarantee them 
from damages hy reason of trespass upon such Indian lands. Thèse 
défendants deny that they take possession of such lands or that they 
deliver possession to their own lessee of thé same, but mefely hold 
themselves liable for any trespass money that may be due on account 
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of stock running upon the same." The answer then deals with the 
specifically described tracts raising various questions concerning the 
authority of the Secretary over grazing and agricultural leases on 
Osage Indian lands in the différent instances there ilhistrated. The 
answer concludes with a prayer : 

"That the court déclare and decree that thèse défendants may, wlthont any 
violation of any authorized raies and régulations of the Secretary of tho In- 
terlor, lease lauds f rom the parents of minor Osages ; also lands whlch are 
iinder the control of guardlans and admlnistrators duly appointed by the 
county court of Osage county, Okiahoma, and lands whlch are Inherited by 
menibers of the tribe from deceased members of the tribe, even though such 
niembers do [not?] hâve certlficates of competency, without conforming to the 
rules and régulations of the Secretary of the Interior concernlng the leasing of 
Osage Indian lands, and that the court decree that the Secretary of the In- 
terior has no authoiity under the law to promulgate rules and régulations 
concernlng the leasing of lands of any of the menibers of the Osage Tribe of 
Indlans and define and détermine the authority of the Secretary of the In- 
terior concernlng the approval of fanning and grazing leases of lands be- 
longlng to members of said tribe." 

The decree of the court found that the following kinds of leases 
were invalid without the approval of the Secretary, to wit, of land of 
minor allottee by parents one of whom was a white nonmember of the 
tribe ; of land of minor allottee by surviving parent, a white nonmem- 
ber of the tribe ; of land of minor allottee by parents after both of them 
had received certiiicates of competency under the Act of June 28, 1906 
(34 Stat. 539, c. 3572); of land of minor allottee hy father after re- 
ceipt by him of such certificate of competency ; of homestead allotment 
by compétent Indian after receipt of certificate of competency under the 
above statute; of surplus allotment of noncompetent adult; by such 
heirs of lands allotted to noncompetent adult heirs (deceased dying in- 
testate August 3, 1907, before sélection of land); of surplus land.'by 
noncompetent devisee; by a white nonmember of the tribe who was 
grantee under warranty deed from devisee of sole heir of land allotted 
to said heir as heir of Indian dying before June 28, 1906 (deceased, 
heir and devisee ail being noncompetents and devisee receiving under 
will approved by Secretary providing "ail devises of real estate made 
hereunder, are made subject to the condition that the real estate shall 
not be incumbered or alienated, without the consent of the Secretary 
of the Interior"). It found to be valid, leases executed by a guardian 
duly appointed by the county court, such leases being duly approved by 
the county court, on lands of minor allottees, and declared a certain 
lease would hâve been valid had it been made by a duly appointed ad- 
ministrator of surplus land allotted to décèdent. 

As to certain lands held in common the decree found as follows: 
(1) That where the lease was upon land inherited from allottee by 
his father, to whom a certificate of competency had been issued, and 
by his mother, to whom no such certificate had been issued, and the 
father thereafter had lost his interest through foreclosure of a mort- 
gage placed by him thereon and the purchaser theréunder and the 
mother had executed a lease that the lease was valid as to the interest 
of the purchaser and void as to that of the mother; (2) that where 
the land of an infant allottee descended to his father, a noncompetent. 
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and to his mother, a white nonmember of the tribe, and the father 
acquired by purchase the mother's interest from her grantee, and sub- 
sequently leased the entire land, the lease was vaUd as to the interest 
coming through the mother and invalid as to that descending to the 
father; (3) that where lands descended from a noncompetent allottee 
to five heirs, three of whom were noncompetent (one having since 
died and his estate being in administration) and two had received com- 
petency certificates bef ore the inheritance ; and the estate had been ad- 
ministered and partition proceedings in progress ; and the compétent 
heirs had conveyed their interests to appellants ; that appellants were 
enjoined from leasing the interest of the noncompetents or "from oc- 
cupying or using the premises, or any part thereof, without the ap- 
proval of the Secretary of the Interior" ; (4) that where land descend- 
ed from a noncompetent allottee to three heirs, two of which are non- 
competent and one a nonmember of the tribe (lacking enrollment, 
though apparently a son), and thereafter through the death of the latter 
his interest descends to one of the other of the above two heirs, his 
mother, and she sold this latter interest to appellants who occupy and 
use the land with her consent, the other heir being a minor; that ap- 
pellants are the owners of the one-third interest purchased but are en- 
joined from "in any manner occupying or using the said lands, or any 
portion thereof, or from inclosing same, or in any manner dealing with 
said lands, or any part thereof, without the consent of the Secretary 
of the Interior, or without pi-ocuring a lease upon the undivided one- 
third [two-thirds?] interest which is restricted." 

The decree also found that there was no duty on the part of the 
government to protect from trespass, net injurions to the freehold, land 
leased in accordance with the rules and régulations of the Secretary 
of the Interior and upon which the lessee was paying the rental due. 
This was an instance of such land being adjacent to or surrounded by 
land belonging to appellants which had ail been inclosed as a large pas- 
ture by an outside fence with no fence between this leased land and 
that of appellants; the trespass being by grazing cattle. The court 
denied a motion to dismiss the bill for defect in parties (in that the 
noncompetent Osage Indians were the real and sole parties in inter- 
est) and for lack of equity (in that no grounds for injunctive relief were 
stated and the existence of an adéquate remedy at law by ejectment). 

The varions assignments of error cover ail of the instances present- 
ed by_ the above statement. In their entirety they présent for déter- 
mination the broad questions of the powers and duties generally of the 
government in the protection of Osage Indian allottees and landown- 
ers and their lessees respecting agricultural and grazing leases and, in 
particular, the powers and duties of the Secretary of the Interior in 
that regard. 

[1, 2] In dealing with tribal Indians in respect to severahy lands the 
United States bas dual sources of authority. In the first place it may, 
as owner of the fee, impose such conditions as it sees fit in its grant 
to the Indian. In the second place it may, as the guardian of a peo- 
ple in a state of pupilage, impose such restrictions as seem advisable 
for the protection and welfare of such wards in the enjoyment or own- 
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ership of their lan'd. The exercise of this latter authority in no way 
dépends upon the former, but may operate whçre the land has passed 
from ail restrictions of the grant. Brader v. James, 246 U. S. 88, 38 
Sup. Ct. 285, 62 J4.. Ed. 591; Tiger v. Western Inv.Co., 221 U. S. 
286, 31 Sup. Ct.. 578, 55 I^-gd, 738. 

As tO' instances of çontrol through the grant of the lands it is es- 
taWishedrlaw (as stated in 14 R. CL. 131) that: 

"In niaking allotmentH of tribal lands the fédéral gOTernment has undoubted 
power to attach coutlitions to the grant, and it has exerdsed this power for 
the purpose of consei-ving the interests of the Indians by safeguarding the in- 
dlvidual ownership of allottees through suitable restrictions designed to securc 
them in their possession and to prevent their exploitation, sueh, for exampie, 
as a prohibition against aliénation for a specifled perlod, or a requireinent that 
an executive offlcer of the government shall assent to the exécution of a con- 
veyance." 

Where the land is allotted in fee with no restrictive réservations, or 
where under the terms of the treaty or statute the land after restricted 
allotment passes from under the restriction, its ownership becomes un- 
trammeled so far as govemmental supervision extends, unless the al- 
lottee, or subséquent holder, is an Indian whose acts in respect to any 
land, or that character of land, are under governmental guardianship 
and as such controUed by law. 

[3] The Osage Indians are recognized as maintaining a tribal organ- 
ization, and their powers as to aliénation of lands held in severalty are 
covered by the provisions of the Osage Allotment Act of June 28, 1906 
(34 Stat. 539). As presented in this court and as found by the trial 
court the subséquent Act of April 18, 1912 (37 Stat. 86) concerned only 
two of the tracts of land hère involved. In those two instances the act 
of 1912 did not aflfect the resuit reached by the trial court because one 
(the Wah-tsa-moie allotment) was a tenancy in common and the other 
(the Jack Wheeler allotment) was land subject to administration, but 
as to which there had never heen any administration. Therefore the 
controversy is controlled by the Allotment Act of 1906 and what is 
herein stated refers to that act uninfluenced by later législation. No 
opinion is ventured as to the efifect of later législation. That act pro- 
vided (sections 2, 3, and 4) for the allotment of lands to the members 
of the tribe, subject to réservation to the tribe of ail minerai rights 
therein for 25 years ; the allotments to be divided into homestead and 
surplus lands ; the homesteads to be inaliénable until f urther congres- 
sional action and the surplus lands inaliénable for 25 years, except that 
the Secretary of the Interior might grant to adults certificates of com- 
petency empowering them to convey their surplus lands and, after 25 
years or the.death of such allottees, their homesteads. As it would 
be impossible for such compétent Indian to convey by deed after death, 
that part of the provision must bp taken to mean testamentary dispo- 
sition.; Itf urther provided (section 5) that at the expiration of 25 
years "the lands, * * * shall be the absolute property of the indi^ 
vidual njeniibers of the Osage tribe, * * * or their heirs, as here- 
in provided, and deedsto said lands shall be issued to said members, or 
to their heirs, as herein provided, ; * ♦ * and said members shall 
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hâve full control of said lands, * * ♦ except as hercinbefore pro- 
vided." It then designated (section 6) the law to govern the descent of 
such lands. Section 7 provides for the use and control of such lands 
during the restriction period above designated as f oUows : 

"That the lands hereln provided for are set aside for the sole use and bene- 
fit of the individual members of the tribe entitled thereto, or to thelr heirs, as 
hereln provided ; and said members, or their hvsirs, shall hâve the right to use 
and to lease said lands for farming, gnxzing, or any otUer purpose net otlier-, 
wlse speciflcany provided far ierein, Lad said members shall hâve full con- 
trol of the same, Including tiie proceeds thereof : ï>rovided, that patents of 
minor members of the tribe shall hâve the control and use of said mlnors' 
lands, togetber with the proceeds of the came, until said mlnors arrive at their 
majority: And i rovlded further, that ail Isases siven on said lands for the 
benpfit of the individual laembers of the tribe entitled thereto, or for thelr 
heirs, shall be subject only tx) the spproval of tiie Seeretary of the Interior." 

Section 12 is: 

"That ail things necessary to carry Into eCfeet the provisions of tlils at*t not 
otberwise herein spooiflcally provided for shall be done unlîr the authority 
and direction of the "scretary of the Interior." 

The ptirpor.e and policy of this act regarding the3e lands is clearly 
expressed. Tht minerai wealth is rcserved for 25 y;ars to the tribe 
under the strict control and protection of the Seeretary, the proceeds 
îhere' f to be hcld in trust by him and distributed to the tribal members 
or iheir heirs. The surface is "set aride for the sole use and benefit 
of tlie individual members of the tril>e, entitled thereto, or to their 
heirs" for 25 ycars from January 1, 1907. They are not to be diverted 
f rom this "use" by incumbrance or aliénation except as to surplus lands 
of aàults whcm the Secratary has investigated and ccrtiiied as com- 
pétent to protect themselves in that regard, and except as to home- 
steads of such compétent Indians which may be davised by them. To 
secure the full "benefit" to such Indians and their heirs they are per- 
mitted to fully control such lands for "farming, grazing or any other 
purpose not otherwise specifically provided for" in the act and to con- 
trol the proceeds from such usage. They may accomplish this through 
leases, but, to prevent overreaching by lessees and the conséquent par- 
tial or total destruction of the bénéficiai use designed by the act, the 
approval of such leases by the Seeretary is required. The only ex- 
ception to this last statement is in the case of those holding certificates 
of competency from the Seeretary where it is provided that such per- 
sons "shall hâve the right to manage, control, and dispose of his or 
her lands the same as any citizen of the United States." 

Applying this définition of the statute to the varions sets of facts 
determined in the decree of the trial court there results the foUowing : 
The approval of the Seeretary is required to leases of lands held by 
minors or other noncompetents whether the land covered thereby came 
to such through allotment, descent, or devise, provided the land was al- 
lotted under the above statute. The circumstance that such lease was 
arranged by a parent, guardîan, or administrator who might or might 
not be a nonmember of the tribe or a member compétent to manage 
his cwn afïairs or that the lease may hâve been approved by the state 
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county court is of no conséquence because the statute specifically re- 
quires the protection aflforded by the approval of the Secretaiy. The 
above appHcation appHés to ail of such sets of facts except those of a 
lease by a compétent allottee of his surplus lands or homestead and of 
leases by compétents or nonmembers of the tribe who were tenants in 
common with noncompetents. As to the former the statute provides 
that the homestead cannot be alienated, but it seems clear that such 
compétent Indian, through the "right to manage, control and dispose 
of his or her lands the same as any citizen of the United States," ex- 
pressly given by the statute, can make such leases without the approval 
of the Secretary. 

[4] As to instances where the land is held by tenants in common, 
part of whom are noncompetent and part compétent or nonmembers 
of the tribe, a more perplexing situation is presented. Each of such 
tenants is, under the ordinary rules of tenancy in common, entitled 
to ingress, egress, and possession of the land and to a proper share of 
the benefits from the usage of the land. Such rights may be trans- 
ferred by those legally capable of acting for themselves in such mat- 
ters. But thèse considérations must bow to the requirements of the 
statute. Tenancy in common does not change a noncompetent into 
a compétent Indian nor in any wise increase the power of such to deal 
with his interest in land so held. On the other hand, to permit the 
compétent tenant to lease or use the entire tract or any undivided por- 
tion thereof, even though he accounted to the noncompetent tenant for 
his just portion, would completely obliterate that protection of super- 
vision and approval which the statute caref uUy lodges in the Secretary 
alone. Therefore, the conclusion seems necessary that no lease of any 
part or interest in Osage Indian land held in common where one or 
more of such tenants in common are noncompetents can be made with- 
out the approval of the Secretary. Only through such a conclusion 
can the protection required by the statute be preserved. Apparent in- 
justice to the compétent or nonmember tenant cannot prevail against 
the statute, and such resuit is easily avoidable through the definite sép- 
aration of land among the tenants through partition in accordance with 
the provisions of section 6 of the act of 1912 (37 Stat. 86). 

[5] Another situation is presented by some of the above sets of facts 
and requires notice. That is where allotted lands bave corne through 
descent, devise or purchase to noncompetents from or through com- 
pétents or nonmembers of the tribe. The ])rovisions of section 2, par. 7, 
give full power of aliénation of surplus lands to compétents and make 
such subject to taxation. The homestead of such is made inaliénable 
and nontaxable for 25 years "or during the life of the homestead al- 
lottee." Thèse provisions show the législative intention that ail re^ 
strictions are removed from the surplus lands and, after 25 years or 
the death of the allottee, from the homestead. In short, that such re- 
strictions do not follow the land into whosesoever hands it may pass. 
But this détermination is not conclusive of the right of aliénation or 
leasing by a noncompetent Osage Indian who may succeed to or ac- 
quire the title to such land. As stated earlier in this opinion the gov- 
«rnment, through its powers and duty of wàrdship over a people in 
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a State of pupilage, may protect them in the disposition of allotted 
lands coming to them without restriction. Such were the cases of 
Brader v. James, 246 U. S. 88, 38 Sup. Ct. 285, 62 L- Ed. 591, and 
Tiger v. Western Investment Co., 221 U. S. 286, 31 Sup. Ct. 578, 55 
L,. Ed. 738. The question is, therefore: Has the government re- 
tained its control over the disposition by noncompetent Osage Indians 
of Osage lands no matter from what source those lands came to such 
noncompetents ? If such control is retained it must be found in the 
act now under considération. The act contemplâtes the continuation 
of the tribal govemment; the supervision of the valuable minerai 
rights (retained in the tribe) by the government for 25 years ; the hold- 
ing in trust by the government of tribal funds for 25 years; the ab- 
solute inalienability by noncompetents for 25 years of surplus lands 
and of homesteads until further provision by law ; the spécifie require- 
ment that "ail leases given on said lands for the henefit of the indi- 
vidual members of the tribe entitled thereto, or for their heirs, shall 
be subject only to the approval of the Secretary of the Interior" ; the 
setting aside of thèse lands "for the sole use and benefit of the indi- 
vidual members of the tribe entitled thereto, or to their heirs as here- 
in provided." In the Brader and Tiger Cases, the Act of April 26, 
1906 (34 Stat. 137), which dealt broadly with the Five Civilized Tribes, 
was reviewed. Both that and the Osage Allotment Act were passed 
by the same session of Congress. The Suprême Court in those cases 
determined that the provisions of that law showed a Congressional in- 
tention to retain control over the disposition of lands by the class of 
Indians there involved. A comparison of those provisions, as dis- 
cussed and construed in those opinions, with the provisions of the act 
hère in question shows a similarity as to many of them and, in our 
judgment, a stronger situation hère where there is dissimilarity. We, 
therefore, conclude that Congress intended to and did in this act re- 
tain for 25 years such control over the Osage lands of noncompetent 
Osage Indians from whatever source they were derived. 

[6] Another question is whether the Secretary has authority under 
this act to prescribe and enforce rules and régulations and forms of 
leases respecting the leasing of lands of noncompetents. We read the 
requirement that such leases "shall be subject only to the approval of 
the Secretary of the Interior" to mean that they are valid only when 
approved by him. The Secretary acts in such matters as the protector 
of the Indians' welfare. He can withhold such approval for any rea- 
son that seems to him meritorious. Thèse lands comprise many thou- 
sands of acres. It was to be expected, as has proved trùe, that upon 
so much land and over a period of 25 years there would be many 
hundreds of thèse leases presented for his approval. It would seem 
the most natural procédure for the Secretary to work out and make 
public the gênerai requireme'nts he deemed necessary for the protec- 
tion of such Indians, and therefore for the procûrement of his ap- 
proval. Such would be k> great saving to him in the convenierit and 
speedy performance of his. duties in this respect and a like saving of 
delay and uncertainty to thOse desiring to procure such leases. In 
fact, such a procédure w.ould seem a necessity to the proper perform' 
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ance by him of sùch a trust. This action is expressly authorîzed by sec- 
tion 12, which is: , ir : ,i 

"That ail things necessary to carry info effect the provisions of tliis act not 
otlïerwise Kereln specifically proyided for shall be done: umier tlie authority 
and direction of tlie Secretary ot the Interior." , 

[7] There remains for our considération the détermination of the 
trial court that the government was wjthout authority to maintain 
an'injunction to restrain the La Mottes from leasing or grazing land 
leased by the allottee to H. G. Ezell. The facts are that Ezell is the 
valid lessee uhder the approval of the Secretary; that he has paid the 
full considération therein required to the. allottee; that the La Mottes 
hâve not attempted to lease such premises; that their lessees of other 
adjacent larids owned or controlled by them perrnit cattle to pass on 
and graze the ùnfenced leasehold held by !Çzell. ' Such trespass does 
not injure the freehold nor affect the allottee. lessor. The wrong is to 
Ezell alone and he has a légal remedy and he alone, The government 
is not concerned in and has no authority to protect such interest of 
Ezell. 

There is a clear ground of équitable interférence by the govern- 
ment stated in the bill in that leases made contrary tothe statu te cast 
clouds upon the title which the governniént holds in trust for the 
Indians. 

The order is that the decree be modified in accordance with the terms 
of this opinion, and, as thus modified, affirmed. The costs in the court 
below to be assessed against the La Mottes. 



DELAWARE, L. & W. R. CO. v; TOMASCO. 
(Circuit Court of Appeals, Second drciiit. January 15, 1919.) 

No. 127. 

1. Masteb and Servant <S=3220(7)— Injtjry — Asstjmption dp Risk. 

An Interstate commerce employé, of. expérience, who after refusai of 
à llght, and without assurance of safêty or a llght forthcoming in a rea- 
sonable tlme, continues in the dark at the work of removing a métal plat- 
form from where it had been used as passageway between freight cars ou 
parallel tnicks, must be held to hâve assumed the risk. 

2. Mastek and Skbvant <S^2M(1) — Assumption of Bisk — Employées' Lia- 

BiiJTT Act. 

It is only risk of employment from violation by the master of a fédéral 
statute that under Employers' Liability Act, § 4 (Ctomp. St. § 8660), the 
employé may ndt be held to assume. 

In Error to the District Court of the United States for the West- 
ern District of New York. 

Action by Michael Tomasco against the Delaware, Lackawanna & 
Western Railroad Company for personal injuries. Verdict and judg- 
ment for plaintiff, and défendant brings error., Reversed. 

®s;»For other caees eee Bame toplc & KBY-NIJMBER in ail Key-Numbered Digests & Indexes 
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i! Locke, Babcock', Sprdtt & Hollister, of ;Buffalo, N. Y. (Louis L. 
Babcock, of Buffalo,; N.: Y., bi counsel), for plaintiff in error. 
Charles lOishd, of Buffalo, N. Y., for défendant in error. 

■ Before WARD, HÔUGH, and MÂNTON, Circuit Judges. 

MANTON, Circuit Judge'.' On December 27, 1916, at about 6:10 
p. m., the défendant, in error, wliile in the service of the plaintiff in 
error, as a handlër of freight at its freight house in East Bufïalo, N. 
Y., sustained personal injuries, and seeks to rnaintain this action, 
claiming that he was; injured through the négligence of the plaintiff 
in error and withoùt any fàult on bis part. It is conceded that the 
plaintiff in error is a carrier engaged in Interstate commerce, and that 
at the time of his injury the défendant in error, too, was engaged in 
work that had to do with Interstate commerce. In the performance of 
his work at the hour above stated, it became necessary to remove the 
métal platform used as a passageway between the freight cars placed 
on parallel trâcks, and while the défendant in error was engaged in 
this endeavor, he fell in the space between the two cars, as did the plat- 
form; the latter striking him on his arm, causing him to receive se- 
rions injury. It is alleged in the complaint, and the défendant in er- 
ror sought to establish, that his injuries were brought about by reason 
of the darkness of the place in which he was engaged in fulfilling his 
work. The happening of his accident is described in his complaint as : 

"And that by reason of the plaintiff being uniible in tlie darkness exlstlns 
to control the movement of the said sliid or in the said darkness to catch 
himself on tiie sill of the door or opposite doorwiiy, tlie plaintiff lost his bal- 
ance and pitched headlons, together with the sald heavy ivon skid, downwards 
in the spare between said cars, falling heavily to the ground, and so severely 
injuring his arm as to cause a compound fracture and breaking of the bones 
of the said arm and permanently Injuring the plaintiff." 

It was further pleaded that the défendant in error requested the 
foreman of the plaintiff in error to furnish a light at his place of work, 
so as to afford him an opportunity to guard himself against injury 
while in the performance of his work, and that the foreman neglected 
and refused to furnish a light, and thus the hazards existing while in 
the performance of the work to the défendant in error were increased. 
The case was submitted to the jury by the District Judge upon the 
theory that the négligence of the plaintiff in error might be established 
in the failure of the foreman to furnish a lighted lantern as requested 
by the défendant in error, and in failing to provide sufficient light so 
that the défendant in error might perform his work with reasonable 
safety to himself. The questions of assumption of risk and contrib- 
utory négligence were submitted to the jury as questions of fact. 

The métal platform in question was 3x4 feet and about three-six- 
teenths of an inch in thickness. It was used to bridge a space of about 
30 inches between the two cars, so that freight might be trucked across 
from one car to anothei'. The défendant in error says he was on the 
day shift and quit his work at about 5:30 p. m., and on the evening 
in question was requested to do extra work, which consisted merely- 
of removing the running board and closing the car doors, for which 
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he was to receive extra pay. He says that he had been working in 
the "pitch dark" since a quarter of 5 or half past 4, and that then he 
met the foreman and asked for a lantern, because it was dark, and he 
told the foreman it was "kind of dangerous," to which the foreman 
replied, to go over to the office and get a light, if there was one there. 
"'If there isn't,' he said, 'you take one to-morrow.' I did not get a 
light." Further, défendant in error says that he did not go to the 
office, but that the foreman Went there, and, af ter.the foreman told him 
that there was no light, then the défendant in érror went to work with 
his fellow laborer, Paladino. 

A large number of witnesses called by the pîaintiff in error disput- 
éd the claim of the défendant in error that the place of work was dark, 
and testimofiy was adduced indicating that alohg the freight platform 
adjacent to the cars there was an ample systerri of electric lighting, 
which the witnesses said was in gbod repair and lighted at the time of 
the accident to défendant in error. 

[1,2] But, assuming the condition, as we muçt upon this appeal, 
to be as the défendant in error claims, we are bi the opinion that 
he cannot succeed, for we are obliged to hold that he assumed the 
risk as a matter of law. The District Judge ,was requested to charge 
the jury that the défendant in error assumed the risk as a matter of 
la\V, by requests couched in varying phraseology, and in each instance 
denied the request, leaving the question of assumption of risk with 
the' jury as one of fact. 

The défendant in error, in narrating his owii expérience, stated that 
he had worked for 3 years in a coal mine, and then 12 months as a 
railroad track laborer, and 3 months as a railroad laborer, loading and 
unloading rails for the Lehigh Valley Railroad Company, and then 
about 2 years for his présent employer, which time was largely spent 
in doing work similar to that which he was doing on the night in ques- 
tion. Therefore he must be charged with a thorough knowledge of 
the détails of the work of Iqading and unloading cars, the location 
of the freight house, and the railroad trackage thereabouts at the East 
Buffalo freight yard. This must necessarily include knowledge that 
the freight cars, while on parallel tracks, would hâve a space of about 
30 inches between them, and that to misstep might resuit in falling 
into said space. He seems to hâve fully appreciated this danger, as 
âlso the danger of working about a space of this kind without a light. 
He says he requested a light, and was told that none was available, 
and he then went back and resumed his work, and, if it be true that 
at the time and place it was "pitch dark," this knowledge was better 
known to him than to his master. After being refused a light, he 
said he continued without a promise or assurance of safety, or with- 
out assurance that a light would be forthcoming within a reasonable 
time. It appears that he resumed his work without further protest 
or coercion of any character on the part of his foreman. Indeed, he 
describes this work as "extra work" or extra hours of service, and he 
was concerned about his own safety. He had the right to refuse to 
continue on in the extra work until the necessary light had been fur- 
nished. If the pîaintiff in error's version of the accident be true, he 
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was injured because of a danger which he knew and appreciated, and 
which he asked the f oreman to gi;ard against by supplying him a lan- 
tern. 

We are of opinion that the District Judge, on thèse f acts, was ob- 
ligated to hold the défendant in error assumed the risk as a matter 
of law, and the failure to instruct the jury as requested was error. 
Section 4 of the Employers' Liabihty Act of April 22, 1908, c. 149, 
3S,Stat. 65 (Cpmp. St. § 8660), provides that in any action against a 
common . carrier, under or by virtue of any of the provisions of the 
Employers' Liability Act, to recover damages for injuries to or death 
of any of its employés, such employé shall not be held to hâve assumed 
the risk of his employment in any case where the violation by such com- 
mon carrier of any statute enacted for the safety of employés contrib- 
uted to the injury or death of such employé. This applies to the so- 
called Safety Appliance Act, and hence would not debar the plaintifï in 
error from insisting upon the défense of assumption of risk, just as 
it may-be established under the rules at common law as a complète 
bar in ail action for injuries to the person of an employé. Boldt v. 
Pennsylvania R. Co., 245 U. S. 441, 38 Sup. Ct. 139, 62 L. Ed. 385; 
Seaboard Air Line Ry. v. Horton, 233 U. S. 493, 34 Sup. Ct. 635, 58 
L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. 

While the master hère was bound to furnish the employé with a 
proper and safe place in which to pèrf orm his work, and in this it was 
the duty of the master to see that the place of work was properly light- 
ed to enable it to be donc with reasonable safety, it is also true that 
the servant assumed the obvions risks of his employment. The rule 
is well settled that if the servant knows of the failure of the master 
to completely discharge his duty to exercise ordinary care to furnish 
a reàsonably safe place in which to work and sufficient servants or 
reasonably safe appliances with which to work, and if he appreciated 
its effect, or if the failure and its effect are obvions or plainly observ- 
able, and he continues in the employment without objection, he elects 
to assume the risk of them and is precluded from a recovery. 

We therefore conclude upon this record that the défendant in er- 
ror is affected by the established doctrine that an employé, with knowl- 
edge of the danger, which he fully appréciâtes, and of which he is con- 
clusively presumed to hâve assumed the attendant risk, cannot re- 
cover, if he continues and is injured. Butler v. Frazee, 211 U. S. 
459, 29 Sup. Ct. 136, 53 L. Ed. 281. 

The exceptions to the requests to charge présent error which requires 
a reversai of the judgment below. 

Judgment reversçd. 
2.Ô6F.— 2 



. MIÇÏÎ.IG4N CENT. R. CO. et al, yrEtLIQT^T,'^^^^ 
(Circuit Court of Appeals, Second Circuit. January 15, 1&19.) 

. •■ . ' ,' ' No.'86.,,: . ' ' , '-\, '■ ;' 

1.' Commerce <S=>9T— Interstate Comsiekige Commission-^Beparation OrdEk 
— Action' — Evidence Before Commission. ; , 

It is the duty of tlie co,urt, in an action on à réparation or^er njade by 
the lutersitate Commerce Ôpmmission, wtiere the rec;ord before the Ôom^ 
mission is ottered in evifllence as against tlie oi-der,"to inqùire ' Whetlier 
there wàs any substantialèvidencebefore the Commission to justify the 
order. ' •■ •' t ■ : ' ■■ ^.. > 

2. CoMMEECE <g=»95 — Interstatï; Commerce Commission— Réparation Order— i 

' 'AcTION-^JtJDGMENT. î i ^ 

Jndgment should be f or, def endaiiit, in an actiop on a reparq.tion order 
of the Intersta,te Coiijiiierçe Commission in fàvor oï .a consignée ;. thére 
being nothihg l>ut tlie order and the record before the Commission, show- 
' Ing that, while It found the charge unreasonable, it made the order on 
the mère asslgnment by the shipper to the consignée! ôf ail it& çlaims In 
the matfer, after It had found that it clearly appeared tha,t tliè shipper 
had paid no freight charge, and that there was no propf that the con- 
signée badpaid the excess. '^ 

In Error to the District Cotirt of the United States for thé West- 
ern District of New York. 

Action by James R. Elliott against the Michigan Central Railroad 
Company and others. Judgment for plaintifï after trial by the court, 
and défendants bring error. Reversed, and new trial awarded. 

Locke, Babcock, Spratt & Hollister, of Bnffalo, N. Y. (John M. 
Sternhagen, of New York City, of counsel), for plaintiffs in error. 

August Becker and Charles , Dautch, both of Buffalo, N. Y., for 
def endant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. The Lippard-Stewart Company shipped 
from Black Rock, N. Y., over the Michigan Central Company's lines, 
to the Michigan Motors Company, àt Portland, Or., three motor cars. 
The shippers had requested that the cars be placed in one 50-foot 
freight car. Such car not being immediately available, the motors 
were put in two smaller cars, thereby increasing the freight charge. 

To recover the différence between the rate asked for and that charg- 
ed; the Ivippard and Michigan Motors Companies filed with the Inter- 
state Commerce Commission their joint pétition for réparation. The 
findings of the Commission were in substance th^t the higher charge 
was unreasonable, and that réparation was due to some one, as prayed 
for ; but, since it clearly appeared that Lippard Company had paid no 
freight charge at ail, while there was no proof that Michigan Motors 
Company had paid the excess, no réparation order could be made, and 
the matter would "be held open." Thereupon Lippard Company assign- 
ed to Michigan Motors Company ail its "claims, demands, and recover- 
ies" in the premises against the carriers, and the Interstate Commission, 

©ssFor otiier cases see same topic & KEY-NUMBBR iu ail Key-Numtered Dlgests & Indexes 
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on production of such assignment, entered a réparation order requir- 
ing the carriers to pay Michig-an Motors Company a definite sum of 
money "on açqount of unreasonable charge" in the transportation of 
said motor cars. 

This order not being obeyed,' the Mîchigan Motors Company began 
sui-t, under section, 16 of. th,e Act'to Regulate Commerce (Act Feb. 4, 
1887, c. 104, '24 Stat. 384 [CÔmp. St. § 8584]), to recover the amount 
awarded in the réparation order. 

[1,2] At triai, plaintifif introduced tlie findings and order of the 
Commission, wliiclï' by the sa,id section of the act are "prima f acie 
eyidence of the facts therein stated," and rested. Défendants offered 
the record before the Interstate Commission, and agreed that Elliott 
had succeeded to Whatever were the rights of Michigan Motors Com- 
pany, ; 

The District Court held, as a conclusion of law, that "no légal com- 
pétent évidence" had been adduced "upon the trial- of this action to 
rebut the prima facie évidence furnished by the report and order of 
the Interstate Commerce Commission," and gave judgment for the 
amount fixed io tb,e réparation order, with interest, costs, and coun- 
sel fee. Whereùpori this writ was taken. 

The case for ElHott in final analysis îs based on the proposition 
that the findings aijd orçier of the Interstate Commission, though shown 
to rest on nothing;' that the law calls évidence, must nevertheless be 
themselves received as .satisfactory évidence of whatever facts, or 
assertions of fact, are therein contained, unless rebutted by new and 
more persuasive testimony. Such is not the law. It was the duty 
of the trial court to inquire whether there was any substantial évi- 
dence before the Commission to justify its order. The matter has 
been so recently and exhaustively considered in Atchison, etc., Co. 
V. Spiller, 246 Fed. 1, 158 C. C. A. 227; 249 Fed. 677, 161 C. C. A. 
587, that no f urther citation is necessary. 

When the record of this proceeding is examined, it is seen to be, 
like ail such suits, a claim for damages, and certainly it is a necessary 
élément of most claims for pecuniary damages that the successfui 
party should hâve pecuniarily sufïered. It affirmatively appeared be- 
low that the Lippard Company had suffered nothing; there was no 
évidence that the Michigan Motors Company had sufïered — i. e., paid 
unjust freight charges. Thereupon, on production of an assignment 
from the petitioner who had received no damage to the- one who 
had proved none, an order of réparation was made in favor of the 
latter. Such an assignment transferred nothing, and, on the very find- 
ing of the Commission, judgtnent should hâve been given for défend- 
ants. 

Judgment reversed, with costs, and new trial awarded. 
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THE MAT McGUIRIfc 

(Circuit Court of Appeals, Second Circuit January 15, 1919.) 

Nos. 143, 144. 
TOWAGE <g=»ll(10)— MoOEING Law — Nbgugence. 

A tug which, havlng in tow, tandem, two scows heayily loaded wîth 
bric*, on reaching the Gowanus Canal, found congested, left them, for 
the night, with a single line frora the front of the tow to thîef waist of the 
scow K., lylng with an end fastened to the hulkhead, 15 feet from the 
end thereof, instead of placing them alongslde the K. and each other, as 
she mlght, held at fault in not glving them the beat mooring the situation 
afforded, which was the proxlmate cause of the forward barge, under 
the Influence of tlde and wind, catchlng on an obstruction, beyond the 
bull^ead, listing, dumping most of her cargo, and injuring herself. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Two libels in âdimiralty, tried together, orie by the Sutton & Suder- 
ley Brick Company, and the other by Jacob Ricë, again^t the steam 
tug May McGuirl, her engines, etc. ; the Shamrock Towing Company, 
claimant. From decrees for Hbelants, claimant â'fipeals. Affirmed. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellant. 

Hyland & Zabriskie, of New York City (Nelson Zabriskie, of New 
York City, of counsel), for appellee Brick Co. . • 

Ilacklin, Brown & Purdy, of New York City (William F. Purdy, 
of New York City, of counsel), for appellee Rice. 

Before ROGERS, HOUGH, and M ANTON, Circiait Judges, 

HOUGH, Circuit Judge. The Hbelants are ^owners — the Brick 
Company of the cargo, and Rice of the huU — of the scow Augusta 
R., which was in charge of the tug May McGuirl, bound for a point 
on the Gowanus Canal. After dark of a spring evening. with the 
wind light from the northeast, the tug arrived as near the scnw's des- 
tination as she could get that night, and left her tow in what is charged 
in the pleadings as an unsafe mooring. Thé tow consisted, not only 
of the Augusta R., but of another and somewhat larger brick scow, 
the Rich. The two scows had been taken into the canal tandem, with 
their ends close together ; the tug towingon the Augusta R., as hawser 
boat, by two short hawsers. 

There was great congestion in the canal, and at the point where the 
tug left her tow the scow Keystone was lying, with several other boats, 
having one end fastened to the bmlkhead, ^anjd so; projeeting athwart 
the canal; her side nearest the approaching tug being clear, and her 
other side against, and probably fastened toblhervessel& lying to the 
same bulkhead. This bulkhead terminât ed about 15 feet from the 
nearer side of the Keystone, and the bottom back of the line of the 
bulkhead prolonged was not good. 

The tow thus about to be left was at least 225 feet long and heavily 
laden. The forward end of the Augustus R. was put close to the Key- 

^=}For oUier cases see B&me topio ATCET-NUMBER in ail Kejr-Numbered Dlgests & Indexe» 
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stone's side, one line run from her to the Keystone, and the tug went 
away, leaving 225 feet of brick scows, head on to the Keystone, form- 
ing a right angle with her at approximately amidships, and fast to 
nothing else, with the tide rising, and the wind, though light, tending 
to swing the tow. That this was a dangerous situation seems very 
plain ; that it was unnecessary is proven by the admission of the Mc- 
Guirl's master that it was possible to put the boats alongside the Key- 
stone "if you had cared to do it" ; and that there was nothing to pre- 
vent putting the Augusta R. and Rich alongside each other, instead 
of tandem — a position which put an enormous leverage on any lines 
the Augusta R. could get out from her bow or front end to the Key- 
stone. 

There was no protest oii the part of the two men Avho made up the 
crews of the scows at being left in this way. After the tug's departure 
they attempted, by using their winches, to do what the tug should hâve 
donc, or furnished the power to do; i. e., get alongside the Keystone 
and each other. Man power proved insufficient for the work, so they 
got the side of the Augusta R. against the 15 feet of free bulkhead, 
made, as fast as they could to that mooring, and left the Rich tail- 
ing on behind. When the tide fell, the end of the Augusta R. pro- 
jecting beyond the bulkhead seems to hâve swung it toward the land, 
and when the water got low enough caught on some obstruction ; the 
scow listed, dumped most of her cargo, and injured herself. Thèse 
suits were brought to recover for thèse damages, which in the opin- 
ion of the lower court, and in our opinion, were proximately caused 
by the failure of the McGuirl to give the scows the best mooring the 
situation afforded. 

The efforts of the boatmen were not successful, but they did the 
best they could, whcrein the case differed from The Britannia, 252 

Fed. 583, C. C. A. . Nor is there any évidence that they might 

hâve donc anything better, or différent, to mend a situation produced 
by the tug. 

We are not unmindful that the master of the Rich is of opinion that 
the tug could not hâve done, at the time of her departure, what wé 
find négligence in her not doing. We think, first, that the tug master 
knew better than the scow captain what was possible; and, second, 
if he is right, that the tug should not hâve gone away until safety was 
assured, 

Decrees affirmed, with interest and costs. 
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, THEFL03RIDA. 

- THE CHELSEA. 

(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 
Nos. 149, 150. : 

ColilSION <g=1.53— lÎEVIEW FiNDINGS CONFLICTING EVIDENCE. 

Finding that ttie 0. was at fault in a collision wlth the F. wlU be 
adopted on appeal; the testimohy from the contendlng vessels belng 
bopelessly conflicting, apparently dlsiuterested évidence favoriag the F., 
and the wrongdoing under explanation given by the C.belng far more com- 
plicatèd and unusual than under the explanation of the F. 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Two libels in admiralty, one by the Noi*wich & New York Propelier 
Company àgainst the f erryboat Florida, her engines, etc., claimed by 
the Interborough-Twenty-Third Street Ferry Company; the other by 
the Interborough-Twenty-Third Street Ferry Company, Incorporated, 
against the steamer Chelsea, her engines, etc., claimed by the Norwich 
& New York Propelier Company. From adverse decrees, the Nor- 
wich & New York Propelier Company appeals. Affirmed. 

Park & Mattison, of New York City (Samuel Park, of New York 
City, of counsel), for appellant. 
James T. Kilbreth, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. No questions of law are raised by tliis appeal, and 
the correctness of the finding below dépends on one question of fact. 

Suit grew out of a collision in daylight and under no extraordinary 
conditions of tide and wind, between the side wheel ferryboat Flori- 
da and the propelier Chelsea ; the former bound across the East Riv- 
er from Manhattan to Brooklyn, and the latter from her pier in Man- 
hattan to New London, Conn. As the Florida left her slip, she had, of 
course, on her starboard bow much of the usual east-bound traffic of 
the river, but especially the tug Gillen and her tow, the Chelsea, and the 
propelier Bunker Hill, in the order given, with the Gillen nearest the 
Manhattan shore. 

Of thèse vessels ail of whom had the right of way over the Florida, 
the Bunker Hill was nearest Brooklyn and proceeding much faster 
than the others, while the Gillen was slowest of ail, and before any 
suggestion of danger was plainly changing course to go over to Brook- 
lyn. The Chelsea was rapidly overhauling the Gillen. 

In this situation, the Bunker Hill, after an exchange of single whis- 
tles, crossed the Florida's bow, while the Florida crossed that of the 
Gillen. At or about this moment, and when by ail the évidence there 
was room to make the maneuver safely "the Florida (to quote from 
Chelsea's libel) gave a signal of two whistles, which were promptly 
answered by the Chelsea with two whistles, and the Chelsea's wheel 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was put to starboard. When the Florida was aboUt a qùârter of a mile" 
away ffoiîi the Chelsea and still upon her port bow, the Florida, in- 
stead of proceedirig under a starboard wheel across the bow of the 
Chelsea, as agreed upon by the signais, s\yung to starboard and show- 
ed her port side to thosc in charge of the navigation of the Chelsea." 
A moment later, as is charged, the Florida swung back to her own port 
hand, and collision followed between the Chelsea's starboard bow and 
the Florida's starboard side. 

The question of fact is whether this statement is true, or whether, 
as charged by the Florida, Chelsea, after agreeing to permit Florida 
to pass her bow, continued on at too great speed and ran into the 
ferryboat as the latter was in the act of doing exactly what the Chel 
sea had agreed to. 

The testimony on this point from the contending vessels is hope- 
lessly conflicting, the apparently distinterested évidence from the Gil- 
len f avors the Florida, collision could not hâve happened without very 
culpable navigation by some one, the explanation given by Chelsea 
asserts far more complicated and unusual wrongdoing than that of 
the Florida, and the trial judge, having seen and heard ail the wit- 
nesses, believed the ferryboat's story. Under such circumstances we 
should adopt the finding below. 

Decree affirmed, with interest, and one bill of costs. 



PROCTER & GAMBLE CO. V. BERLIN MITXS CO.* 

<CircuIt Court of Appeals, Second Circuit. November 13, 1918. On Pétitions 
for Rehearing, January 9, 1919.) 

No. 10. 

1. Patents <©=:».'J28 — Construction — Validity. 

The Kurchenal patent, No. I,1.3.5,::i51, for a homogeneous lardlllfe food 
product, consisting of ineompletely hydrogenlzed vegetable oil or cotton 
seed oil, held valid, and to show invention, despite the contentions that 
the matter is so obvions, as not to rise to the dlgnity of Invention, that 
the process of hydrogenating oil s was already Itnown, and that a similar 
product had been prevlously produced by the mixture of cotton seed oil 
and animal steariu. 

2. Patkni's i@=>.312(3)— Ikfkingement — Défenses — Evidence. 

In an infringement suit, the contention that the one In whose name 
the patent was granted was not the actual inventor Is an affirmative 
défense, which must be snstained by fair prépondérance of the évidence. 

3. Patents <©=>112(1) — Validitt— Peesijmption. 

The presumption of validlty of a patent extends to the identity of the 
Inventor, who swore to the invention in the statutory forui- 

4. Patents i3='312(3) — Inventob — Evidence. 

It is immaterial whether a patentée understands or correctly states the 
theory or philosophy of the Invention, so the fact that the one who pat- 
euted a lardllke food, consisting of ineompletely hydrogenlzed vegetable 
oil,' was not a ehemlst, etc., and dld not understand ail phenomena lead- 
Ing to the resuit, does not, in an Infringement suit, show that be was not 
the inventor. 

4s»For otber caaes see same topic & KBY-NUMBER in ail Key-Numbered Digests & ladexes 
'Ceftlorari granted 249 U. S. — -, 39 Sup. Ct. 390, 63 L. Ed. — . 
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5. Pateîîts <g=9312(3) — Vaudity — Inventob. 

In a suit for infringement of Burchenal patent, No. 1,135,351, évidence 
held to establlsh that the patentée was the Inventor, and to overthrow the 
défense that anotlier was the real Inventor. 

6. Patents ®=i228 — Infbingement — Vabiation. 

A variation, to négative Infringement, niust be at least a variation ex- 
tendlng l)eyond the limite of a valid clalm of the patent, read In the 
Ught of the disclosure. 

7. Patents <S=>250 — Product 1*atents^Infbingement. 

A product iMitent is inf rlnged, if the product cbmplained of Is the 
patented a:rticle substantinlly as described; it maUing no différence by 
what path or process, new or old, inferlor or Improved, the Infrlnglng 
product is manufactured. 

8. Patents <g=p328 — Construction — Infringement. 

Burchenal patent, No. 1,135,351, for a homogeneous lardlike food prod- 
uct, consisting of an incompletely hydrogenized vegetaWe oil, etc., held 
infrlnged. 

Ward, Circuit Judge, dlssentiug. 

On Pétitions for Eehearlng. 

9. Patents ©=328 — Novelty — Hydbogenized Vegetable Oil Lard. 

What Is practically lard, consisting solely of one vegetable- oil In a 
State of arrested hydrogénation, the product covered by the Burchenal 
patent, No. 1,135,351, is a nevf thing in the sensé of the patent law, and 
net a lard substltute, so near to existing articles of commerce that the 
only fleld open to patentée was llmited to a particular mode of maklng, 
or by speclfleally stated chemlcal tests. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the Procter & Gamble Company against the Berlin Mills 
Company. From a decree for défendant, complainant appeals. Re- 
versed and remanded, with directions. 

The action is upon claims 1 and 2 of patent No. 1,135,351, issued 
April 13, 1915, to the plaintiflf herein, as assignée of John J. Burche- 
nal, who is and long has been an officer of the corporate plaintiff. 
The claims are as f ollows : 

"1. A homogeneous lardlike food product, consisting of an Incompletely hy- 
drogenized vegetable oil. 

"2. A homogeneous lardlike food product, consisting of incompletely hydro- 
genized cotton seed oil." 

The court below held in substance: 

(1) The disclosure did not amount to invention ; 

(2) If tliere was invention, Burchenal was not the inventor; and 

(3) Upon a proper construction of the claims in suit there was no Infringe- 
ment. 

The bill was accordingly dismissed, and the plaintiflF took this ap- 
peal. 

Livingston Gifford, of New York City, Alfred M. Allen, of Cin- 
cinnati, Ohio, and Thomas B. Kerr, of New York City, for appel- 
lant. 

John C. Pennie, of New York City, and Marcus B. May, of Boston, 
Mass., fot appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

^ssFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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HOUGH, Circuit Judge (after stating the facts as above). 1. The 
patent déclares that — 

"Thls invention Is a food produet consisting of a vegetable oil, preferably 
cotton seed oil, partially hydrogenizod and liardened to a homogeneous wliite 
or yellowish seral-solid, closely siniulating lai'd." 

This is a description of a visible, tangible thing which for some years 
bas been manufactured and sold by plaintiff, as to which there is no 
évidence that anybody else ever made it before, or that if this produet 
is entitled to patent protection there is any closely related prior art. 

Invention is denied, first, on the ground once taken by an examiner 
in the office, namely, that "if the problem of simulating lard from 
cotton seed oil were presented to an oil chemist, an incomplète hy- 
drogénation of the cotton seed oil would at once suggest itself to him 
as a solution of the problem" ; that is, (a) the matter is said to be 
so obvious as not to rise to the dignity of invention. 

Another objection is that hydrogénation of vegetable oils was not 
new, and the discovery long prior to this application of catalysts not 
belonging to the "royal" group of metals had paved the way to ef- 
fective and comparatively inexpensive hydrogénation. Patent to Nor- 
mann, British, No. 1,515 of 1903. Prior to Burchenal's effective date 
it is admitted that the hydrogenic saturation of oil by catalytic means 
had been practiced at least in well-known laboratories, and a hard 
fat produced, solid at ordinary températures and showing on anal- 
ysis a very large percentage of stearic or palmitic acid. It is obvious 
that if one starts with (e. g.) cotton seed oil, which is liquid at or- 
dinary températures, because it has too little solid fat in it, and by 
chemical means so changes the molecular composition or arrange- 
ment of the substance as to increase the ratio of solid fat (i. e., unités 
enough hydrogen with linolin and olein to produce stearin), and thus 
produces the hard fat commonly known as stearin, there must hâve 
been a time during the development of the process when the union of 
hydrogen had only progressed far enough to convert the liquid into 
a semi-solid. 

Therefore it is said (b) that no man is entitled to a patent upon the 
thing or produet which has always been produced when the process 
of making another thing or produet was (say) half donc. 

The third objection to invention is substantially this : The merit 
or value of vvhat Burchenal claims, and what this plaintiff makes and 
sells, is that it looks like lard, acts like lard, and can be used for the 
purposes of lard without offending the conservatism of chefs, house- 
wives, and maidservants. But before Burchenal many imitation lards 
were made by mechanically mixing hard animal fats and cotton seed 
oil in varying proportions, and some of thèse mixtures show on an- 
alysis substantially the sanie chemical characteristics as are shown 
by Burchenal's chemically produced "homogeneous semi-solid." 
Therefore it is said that to make the same thing as had been made 
by earlier lard imitators, but in a différent way, cannot warrant a 
patent upon the resulting thing or produet, whatever may be true in 
respect of the process by which that produet is reached. This is 
as much as to say (c) that the Burchenal article when completed and 
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reàdy.for use must be old, becaiise . other men had earîier arrlvfed at 
the same chemical resuit by other paths. ■ ''' ■ ' 

|1] Objection (a) raises,,the question, ofiact epcountered in a large 
proportion of patent causes, and côncerning which discussion is of 
small value if the record discloses nô one whft e\''éf tfied to do the 
same thing in the same way. When novelty in that sensé appears 
the question really is ône of niéasuring forCsight by hindsight. The 
problem seems easy now, but, wheri the dbject reafched was désirable, 
useful, and apt for commercial success, the bald fact that nobody ever 
did it before is persuasive, though not conclusive,' évidence bf sonie 
invention. Burchenal's imitation lard has thèse attributes, and we 
consider it a 'sufficient answer; to the stàtement that any oil chemist 
cc^uld hâve done the thing, to note' that' no oilchemist did do it dur- 
ing the more than score of years p'rior to'Burchênars application, 
when cotton seed oil (especiaïly) as an abundant American product 
was endeavoring to supplant lard irt' the American market. 

The next objection to invention (b) really dénies the possibility of 
inv'éntion ever residing in hoting or discovering a use for something 
which if not a by-i)roduct, may be termed a half -product or unfinish- 
ed product of an existing methpd of procédure. Without resorting 
to the extrême doctrine of Potts V. Creager, 155 U. S. 597, 15 Sup. 
Ct. 194, 39 L. Ed. 275, it seems to us that-the question presented hy 
this record dépends iipon whether the thing produced by partial hy- 
drogénation is a différent thirig from that which existed before hy- 
drogénation began and that which would exist when it ended. The 
change introduced by catalytic introduction of hydrogen is chemical : 
the analysis of the cotton seed oil àt divers stages of the process of 
manufacture differs. To be sure, the différence is only in the union 
of additional atoms of hydrogen with the unsaturated fats (linolin 
and olein) ; but if this molecular and chemical change induces a re- 
sulting change in appearance, in utility, and in texture, it may well 
be callçd, whçn lardlike, a thing différent from what it was as oil, 
and eqiially différent from what it would be at the point of satura- 
tion. 

The patent law does not speak in terms of science, though scientific 
évidence is necessary for the application of its rules. The chemical 
composition of steam, water, and ice is the same, but they are différ- 
ent things ; and in the same commoU-sense way oil, lard, and stearin 
are différent things, although (with some chemical latitude) the oil 
may be said ultimately to become stearin, and to pass through the 
lard stage on thé way. 

For substantially the same reasons we think there is nothing in the 
last (c) objection to invention. It may be assumed as true that by the 
mixture of cotton Seed oil and animal stearin a substance can be pro- 
duced which for practical p.ùrposes is the same thing as Burchenal's 
chernically changéd cotton seed oil; but one is a luixture and the other 
is npt, and assumirtg the différence to be unimportànt f rôm the starid- 
p'oint of eithèr chèmist or cook, itis a vital difEereiice from tliàt of 
the law. " V '^ , , ■ . , / , ■ , .. . , : 

Wë are therefôre of ppinion thàt there was invention in Burchenal's 
disclosurë. Product patents may be justly subjécted to critical scru- 
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tîny, but theue claims are far within the border line advertedtpip 
Fonseca v. Suarez, 232 Fed. 155, 146 C. C. A. 347; and just as the 
conversion of an abandoned machine into an operative and success- 
ful one by the introduction of new, but simple, features constitutes 
invention (United Shirt Co. V. Beattie, 149 Fed. 736, 79 C. C. A- 
442), so we think that seizing upon thing A, which had been thing 
Ë, and was to become thing C, and utilizing the half-made, but dif- 
férent, product, amounted to an invention which is duly set forth in 
this application. / 

[2-5] 2. The findlng below, that Burchenal was not the inventor 
of whatever invention is; revealed, is really a déclaration that one 
Kayzer did the inventing, and Burchenal for spme inexplicable rea- 
son appropriated it. This is an affirmative défense, and must be 
sustained by a fair prépondérance of crédible évidence. Burchenal 
swore to invention in the statutory form, and the presumption of va- 
lidity extends to the iqcntity ot the inventor, for certainly nothing 
■could be more completely invalid than a patent for invention to one 
who invented nothing. 

The train of évidence resulting in the finding of noninvention in 
Burchenal is this : The plaintifï corporation is, and long bef ore 1907 
was, a large manufacturer, of soap. Down to that time it neither made 
nor dealt in food products, fatty or otherwise. In that year it receiv- 
ed from England a letter from one Kayzer, saying that he intended 
coming to the United States to introduce "a new process of the 
greatest possible importance to soap manufacturers," and asking sub- 
stantially for employment or rémunération if he was to cpmmunicate 
his valuable knowledge. He was eniployed; he divulged his process. 
It is a process for the hydrogénation of vegetable oils, and is one 
of the processes which, when arrested (say) halfway, produces Bur- 
chenal's "homogeneous lardlike product." 

By the time this action was begun Kayzer had returned to England 
(in 1910), and on or shortly after the outbreak of the présent war 
was interned as an enemy alien. While in this countiy he had as- 
signed to the plaintiff herein his applications for patents on processes of 
hydrogénation, had been paid for them, and become a stockholder 
in the plaintiff corporation. The défendants sent an agent to Eng- 
land, who interviewed Kayzer and sought to extract f rom him évidence 
that he, and not Burchenal, either discovered or invented the food 
product before this court. Kayzer refused ail évidence, and in effect 
declined to either assert or assent to the proposition that he was the de- 
viser or inventor of what Burchenal got a patent for. 

There is no évidence that, during the whole period of Kayzer's em- 
ployment by the plaintiff and his expérimentation upon fats he either 
attempted to produce a "lardlike compound" or observed that such 
compound was obtainable by his process. There is some évidence 
(if it can be called by that name) that after Kayzer had carried on 
experiments at plaintiff 's factory for some time he showed to the 
deposing witness a fat "likjt tallow," looking as if it had been "molded 
in.a jelly glass," and that Kayzer said in substance that "it was, for 
jCpoking purposes." ,What Kayzer showed niay be regarded as evi- 
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dence, but upoii what principle the reiHârks of one wlio îs neither a 
party nor a witness can be regarded as compétent we do not perceive. 

Yet in this testimony there is nothing inconsistent with the course 
ôf eventS as plainly proven. When Kayzer began to produce by his 
processes a hard fat, it occurred certainly to Mr. Procter (the plaintifï's 
président), and not improbably to Kayzer himself, that since substan- 
tially saturated cotton seed oil was a fair commercial équivalent for 
animal stearin, that since frying and shortening compounds were 
largely manufactured by combining animal stearin with cotton seed 
oil, so they might be made by mechanically mixing liquid oil and hard- 
ened oil. Such experiment was tried, not at the factory of plaintiff, 
which had no machinery for the purpose, but at the establishment oî 
one McCaw, who was already a manufacturer of lardlike compounds 
employing animal fat. 

We are satisfied of the truth (entirely apart from ail presumptions) 
of plaintifif's testimony that it was not until Kayzer had returned 
to Êngland, or was on the point of goihg, that it occurred to any one 
that is was not necessary to first harden by hydrogenic saturation the 
cotton seed oil, and then mix it with the fluid article, in order to make 
^ lardlike compound, but that the hardening process might be arrest- 
ed in the manner and for the purposes disclosed by Burchenars ap- 
plication. ' 

Assuming, now, that this mental opération or discovery in the sensé 
of the patent law (Walker on Patents [5th Ed.] § 2) amounted to in- 
vention, we not only find nb évidence that Burchenal was not the in- 
venter, but it is a strain upon credulity to believe that, wheh this 
plàintifï corporation might just as well hâve advanced an application 
"in Kayzer's name, it deliberately preferred the fi*aud of • prOsecuting 
it in that Of Burchenal. ' 

It may be, and we think is, quite true that the évidence reveals 
Burchenal as not primarily a chemist, but a man of business, deeply 
interested in the advancement of his corporation's prosperity. We 
recognize the fact that thêré is a fundamental différence between 
"new articles-of manufacture" and "new articles of commerce" (Gere- 
âline, etc., Co. v. Bâtes, 101 Fed, 272, 41 C. C. A. 341) ; and it may 
also be quite true that B'urchenafs contribution to the sum of human 
knowledgè'grew put of the ttained business man's observation of the 
possibilities of a chemist's process, which he Was himself quite in- 
capable of devising. ' 

Biit, just as it is immatérial whether à patentée "understands or 
correctly states the theory or philosophy of the mechanism which pro- 
duces" his new resuit (Van Epps v. United, etc., Co., 143 Fed. 869, 
,75 C. C. A. 77), so it is immateriâl whether, whfen Burchenal obserV- 
ed and seized upon as a neW and useful thing a half hydrogenically 
saturated oil he was actuated rather by commercial^instinct than acquir- 
ed chemical knowledge. It is enough that he had bbth a mental con- 
ception and a tangible réduction to practice (Corrington v. Westing- 
house, etc., Co., 178 Fed. at page 715, 103 C, C. A. 479), and that 
is ail that the patent law requires. Quite possibly this patentée would 
never hâve conceived the thought, had he not watched Kayzer ; but 
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he could and did get somethi'ng oui of Kayzer's train of phenomena, 
which thé latter neither thought of, nor reduced to practice. 

[6-8] 3. The final objection to a decree in plaintiff's favor is that, 
properly constfuêd, the claims in suit are not infringed, because (a) 
the defendant's product widely varies from that of the patent in the 
relative percentages of saturated fats, olein and linolin; (b) the pro- 
cess pursued by défendant is disclosed or assumed in the patent in 
suit; and (c) that said claims are to be regarded as strictly limited, 
if not substantially abandoned, through or by reason of the proceed- 
ings in the Patent Office as revealed by file wrapper contents. 

^s tô the first point (a), it is enough to note that, while the varia- 
tion îhsisted upon is triie, it must, to négative infringement, be at least 
a^vàriation extending beydnd the limits of a valid clàim read in the 
lîght of the disclosure. In this instance it is not denied that what the 
défendant mâkes' and sells is not only lardlike, homogeneous in the 
sensé of mixtUrètess, and wholly consisting of an incompletely hy- 
di'o'genized cottôn seed ôil, but it is within the limits of iodine value, 
titer, ànd melting points specified in the application. Therefore it is 
an infringement. 

It is true (b) that defendant's process of manufacture is very dif- 
férent from that of plaintiflf, and we are willing to assume it différent 
from and better than anything known to Burchenal or developed by 
Kayzer. But this patent is upon a product, and if the product com- 
plained of is the patented article substantially as described, it makes 
no différence by virhat path or process, new or old, inferior or im- 
proyed, the infringing product is manufactured. General Electric 
Co. V. Laco.Ptjilips Ce, 233 Féd. 96, 147 G. C. A. 166. 

The contention (c), that the office proceedings were such as to limit 
or nullify the broad claims in suit amounts, we think, to this, viz.: 
When this application was filed, in 1910,' applicant demanded two 
claims ,which, if anything, are slightly narrower than thé twti novv 
in suit. They were rejected by the primary examiner, and thereafter 
many changes were mâde in the language of the claims submitted by 
way of amendment. In our opinion, never at any time did the ap- 
phcant acquiesce in the examiner's action, but consistently endeav- 
ored to obtainj ari'd fi'nally did obtairi, in the claims first above quoted, 
what he had in the first place asked for. 

It is the acquiescence of an applicant, and not the action of an ex- 
aminer, or of many examiners, that surrenders to the public what the 
applicant first déclares to be patentable invention. The very word "ac- 
quiescence" necessarily implies obedient action, perhaps enforced, 
but still submission on the petitioner's part. Hère there never was 
any such acquiescence, and the patent as issued substantially contains 
m the claims in suit the originally propounded définition of invention. 
This is far within the rule enforced by us in Kinnear, etc., Co v 
Wilson, 142.'Fed. 970, 74 C. C. A. 232, where a' rejected claim was 
carried mto and obtained grant in another patent. Hère the claims 
rejected were at last substantially victorious in the same patent, ap- 
parently through a change in the examining personnel. 

For the reasons stated, the decree appealed from is reversed, with 



30 .' :.; 25S,!PEDERAL .RSyQRTBB Is;: .KjJl 

costs both hère ànd belpw, andithe cause renxan^ed.wjth directions 
to enter a decree adjudging elaims 1 and 2 valid,3n4 infringed. 

, WA'RD, Circuit Judge(dissenting).: I, think tlje jDi^trict Judge'was 
ïight in holding the patent void for, lack of iqye.i>tiori; ; ; ït was well 
known that a vegetable oil could be;cb,apged cheniic;aUy.,into a haj;d 
I at by hydrogénation, and of course t^atat some stage of the process, 
befôré complète hydrogénation, it wpuld; be ,a hornogçiieous semi- 
solid. It was also known that the process would npt affeçt the edibil- 
ity of the product. The product at; aM otages of ,the process .\Yas, there- 
fpre old, and open to the public for ,any use of which ip wgs capable. 
To apply it when semi-solid as a substitnte fo]-, animal lar^; in cpôk^ng 
was no doubt iiovel and useful, but was not in my opiniçiiiia-^fentipn. 
To one skilled in the chemical art» suc^i a use was,a§ (^^ij^us,. if h.e 
thought about it at ail, as were-the many mecbanieal jimprovements 
which, though new and usçful, haye beenheld not toi be; inventions, be- 
cause within the capacity of those skilled in th^ partiçylaF, art. Thçjiç 
was nothing revolutionary about this new use. There.waS; np, crying 
need, nor any problem to be met. The market was and still ,is abun- 
dantly supplied with mixtures of vegetable pils and animal ;fats which 
satisfactorily meet culinaiy needs. Yet jthe complainant i? givep a ma- 
nopoly of ail gemi-solid homc^eneous hjdrogenized ,yegetable oils, 
however produced, when appHed to cuUnary purposes. 

On Pétitions for Reheafing. - > 

Kerr, Page, Cooper & Hayward, of New; York City (Livingston Gîf- 
ford, of Nevv York City, Alfred M. Allen, of,' Cincinnati,' phi(?, and 
Thomas B. Kerr, of New .Yor'^ City, of counsel), for appellant 

John C. Pennie, of New York City (Marcus B, May, of Boston, 
Macs., pf counsel), for appellee. , 

Sullivan &; Cromwell, of New York Ç^ty (Claarles E. Hughes and 
Royall Victor, both of New York City, . of . counsel), for American 

oii'Ço. " / '':■,, :, 

HÔUGH, Circuit Judge. [9], The principaj prpducer of CQtton 
seed oil has joined in this application as amicus curiae, and by figures 
ofvoil production, as well as of fopdproducts derived therefrom, has 
greatly magnified the importance of Burçhenal's patçjat. 

It seems to be now assumed that hydrogenized pil, as a substitute 
for lard, is so superior to an amalgam, cprnbination or mixture, of oil 
and animal fat, or oil and stearin artificially produced, that the; patent 
in suit is almost . basic, instead of- di.sçlosing. a me^re^yariant among 
products of equal utility. -, ■ y,: '• , ' 

If |his importance in resuit be real, it isia reasoa for giyingitO' the 
elaims in suit a brpad rangç.of équivalents; and sUggestéiréflectjons' 'nût 
contained : in -puf former opinion, but , leading ito an= ideiitical resuit. . : 

'Défendant'? pétition restâtes with' painstaking: ahility an argument 
perfectly good; if the premise be admitted. Thatiipremise is that 
Burchenal invented nothing but au/artificial lard, or lard substitl:te, 
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so .near to existing, articles of commerce thât thé only field ôpen- tô 
him was' 'Iîmited,,tC)'^',^, particular njiode pf making, or by specifically 
stated chemîcàl tests. ' 

The chemical tests or limits indiçated,in Burçhenarsdisclpsure are 
put with an'"-abovttf'';;ithey:are. not-carried intqtbe claims sued on, as 
they âfe''ïnto some'-not in snit; nor- do all'the usable and marketable 
spécimens of defendant's factory show uniform tests. We adhère to 
the.rçmai|ks^çpnç,efnin|;."iodin.e':va,lues, titer, and melting points" here- 
tofore made, but do'not aiid did not ground judgment thereon. 

Our decisiçH) iç ,^d bas been based on a firm conviction that what 
is practically, |ard,.consisting solely pf one vegetable oil in à state of 
arrested hydrogeh^tion, is a new thing in thè sensé of the patent la\y, 
almost as new as a synthetic egg, evolved from vegetable albumen by 
chemical tfeàtnieht. ' 

The' results of such evOl^utionary treatment are by their genesis so 
novel that analysis of constituents is immaterial. Patentable novelty 
is not in their .parts, as revealed by quantitative or qualitative analysis, 
but in a pp^çtjcal functional identjty between animal products and a 
vegetable product as chemically changed.. 

Our View ofithe nature of this invention permitted us to assume 
(liot find) a possibly quite superior method as used by défendants ; but, 
when the procjuct was seen to be something that was (in efïect) lard 
resulting froni an art-ested hydrogénation of cotton seed oil, there was 
infringement. 

On this record, it may almost be said that défendants' machines will 
cease to produce inf ringements only when they yield what a plain 
man would not call lard. 

Application denied. . 

ROGERS; Gitcuit Judge, concurs. 
WARD, Circuit Ttidge, not voting. 



WEBER ELECTRIC CO. v. CTJTLBR-HAMMER MFG. CO. 
(Circuit :€ourt of Appeajls, Second Circuit. January 22, IS^IG.) 

"' "'" ■ _ \ ■''■■ No. 137. ;' 

1. Patents <S=>327 — Actions — Judgment — Ekfect. 

' While It.^s true tbat eaeh succeeding- défendant encountercd by thq 
owner of . a ^iafent is not estoppcd by previons litigatlon froni advanclug 
d'eïensés 'often overniled, défenses contrary to fundamental fiiidings long 
■adhered toi do tïot Tnerlt discussion. 

2. Patents <S='»301{2)-t— Infringement— Es+OPPEL. 

Ina suit'foriufringemént.of tlié Weber patents, No. 743,206 and No. 

; 916,i^l2,.,felatiiig tOjSOGkets for eleotric lanjps, lu:M>, that plalutiff wasnoi 

estopped ftç!iÀ„a,ssei'ting infringement, on the. ground that orie la whosa 

patent' derekdant had an' intetest was the commercial pioneer, and was 

allowed to bulld up a large trade in sucli fixtures without objection. 

®3jFor othereàseb seé'same toplc'ft KEY-NÙMBER in ail Key-Numbered Digeste & Indexe» 



32 256 FEDERAL EEPOETEE r 

3. EsTOPPEL ®=»5^ — Equitabij: Estoppel. 

Logleally there can be no équitable estoppel, unless the party against 
whom it Is asserted is seekirig to do something injurtous to the party set- 
tlng up the estoppel. 

4. Patents <S=328 — Validitt — Infringement. 

The Weber patents, No. 743,206 and No. &16,812, for eleetric lamp 
sockets, held infringed by deféndant's devlce, made in conformity wlth 
the Klein patent, No. 1,146,885. 

Appeal from the District Court of the United States for the South- 
ern District of New York. . ' 

Suit by the Weber Electric Company against the Cutler-Hammer 
Manufacturing Company. Prom an order granting plaintiH an in- 
junçtion pendente Hte, défendant appeals. Affirmed. 

The order granted an injunction pendente Hte, in actioçi on patents 
to Weber, No. 743,206, claims 1 to 4, inclusive, and No. 916,812, 
claim 1. 

W. Clyde Jones and Arthur B. Seibold, both of, Chicago, 111. (E. 
B. H. Tower, Jr., of Milwaukee, Wis., and Everett N. Ctlffis, of Bos- 
ton, Mass., of counsel), for appellant. 

Frederick P. Fish, of Boston, Mass., and Frank C- Ctirtis, of Troy, 
N. Y., for appellee. 

Before WARD, HOUGH, and M ANTON, Circuit Jùdges. 

HOUGH, Circuit Judge. Each of thèse patents, and ail: the claims 
in suit (and some others), hâve been considered in- this court, as well 
as other jurisdictions. .-'.:.''; 

For the language of the claims, référence may be had to Weber, 
etc., Co. V. National, etc., Co. (D. C.) 204 Fed. 79, which décision we 
affirmed in 212 Fed. 948, 129 C. C.-A. 468. The Third Circuit .arrived 
at the same conclusion in Weber, etc., Co. v. Union, etc., Co. (D. C.) 
226 Fed. 482, and also in a décision by Davis, J., affecting No. 743,206 
only, filed November 6, 1918, in the District of New Jersey. Weber 
Electric Co. v. E. H. Freeman Electric Co., 253 Fed. 657. In the 
First Circuit, ^Dodge, J., also expressed opinion on the. same patent 
in Weber, etc., Co. v. Wirt, etc., Co. (D. C.) 226 Fed. 481. 

The substance of No. 743,206 is well stated by Rellstab, J., in 
(D. C.) 226 Fed. 485. This elder patent is the principal invention, 
and the relation to it of the improvement (916,812), is amply shown by 
Ray, J., in 204 Fed. 83. 

Thèse patents hâve thus for years, and until the term of the older 
grant is nearly spent, succeeded in the courts, and in the business 
world. They hâve become and are the foundation of a, large business, 
in no small part based upon the above-recited judicial récognition, 
the propriety of which is now challenged by a néw défendant, who 
makes and sells what is asserted to be no infringement, even should 
the scope and interprétation heretofore so widely given to Weber 's 
patents be still adhered to. .. 

®=sFo]: other cases see same topic & KEY-NUMBEB. in ail Key-Numbered JJigests & Indexes 
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[1] While ît is true that each succeeding défendant encouhtered 
by the owner of a patent is not estopped by previous litigations from 
advancing défenses often overruled, there are some matters which 
even in patent suits must finally cease to merit discussion. We bave 
examined this record without discovering any new matter, substantial 
and persuasive, and inducing us to départ from the considered dé- 
cisions above recited. 

[2,3] We therefore adhère to the following fundamental findings, 
viz. that by January 1, 1898, Weber had embodied the invention de- 
scribed and claimed in bis earlier patent, which invention is a positive 
locic for the engagement of the sleeve and cap of lamp sockets, as 
distinguished from any and every variety of friction device. 

It is asserted that certain prior art in the form of patents is now for 
the first time brought to the attention of this court — at ail events. We 
bave examined it, and the oft-repeated remark that one good référ- 
ence is worth any number of poor ones is applicable to it ail. The 
nearest and best références hâve been considered in some or ail of the 
reported cases. 

There is now presented certain new or additional évidence, ail re- 
lated to the Kenney patented device— for the same purpose as Web- 
er's — and its commercial introduction or development. The présent 
défendant owns an interest in the Kenney patent, and now advances 
the doctrine that, even if Kenney did not invent bis socket before 
Weber did his, Kenney was the "commercial pioneer," and introduced 
bis apparatus with such success, while Weber in the interval between 
1898 and about 1902 was doing nothing, that this défendant can oflfer 
an "équitable estoppel" to Weber's proceeding against the présent al- 
leged infringement. 

The contention lacks merit, either on the facts or in logic. Kenney 
seems never to bave made any sockets ; under his patent the Yost Com- 
pany made and distributed as samples about 1,000; thereafter the style 
was changed and sales made, until about 1910, when further chang- 
es invited suit by Weber, whereupon yet another change was made, 
and the resuit is still on the market. It is said without contradiction 
that in about 16 years some 20,000,000 Yost-Kenney appliances bave 
been sold. How many of them were of the sort that invited action 
by Weber we are not informed ; the form presently offered is not an 
infringement of the patents in suit, and 20,000,000 sockets in 16 years 
is very far from entitling the vendor to plume himself on commercial 
success. 

Logically there can be no équitable estoppel, unless the party 
against whom it is asserted is seeking to do something injurious to 
defendaiit; and in a patent case like this the argument assumes that 
Weber is seeking to enjoin one who is only doing what Kenney ei- 
ther taught or practiced. This is not true, for the reasons first above 
summarized, and the fact that it is possible by the exercise of vio- 
lence, or without serions effort, if old and worn sockets are used, to 
relatively rotate the sleeve and cap of Weber's earlier sockets, is im- 
material. If défendant wishes to use Kenney's frictional lock, it is 
256 F.— 3 
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éntirèly àt li'befty to do so'; hence we fàil to percieive hdw or wliy any- 
thing donë or Omitted under the Kenney patents affects rights under 
tîîdse' of Weber. .' 

[4] Assuming now validity and scOpe as heretofore decided, the' 
question bf inf ringement (viewed itiost favorably to défendant) is 
whethér something made in conformity with Klein, No. 1,146,885, 
must pay tribute to Weber. As not infrec|uently occurs, the question 
is complicated by the possibility of making sockets of such vaiying 
fit of parts or strength of métal that they do not âU work alike. We' 
agrée with A. N. Hand, J., in the court below, that some of defendant's 
sockets are so made as' tô engage sleeve and cap with and by a simple 
longitudinal thrust, others require a rocking movement and invite thé 
lise of the tool suggested in Klein's disclosure, but nOne of them, wlien 
made as suggested and unworn, will or can look by the f rictional en- 
gagement of Kenney. 

If they engage by a straight thrust, infringement is too clear for 
discussion ; if they fit only under force, it is but a question of degree 
whether thumb pressure suffices, or hand power is increased by the 
use of Klein's lever ; it ih hand power just the same. The vital point 
is that Weber's way is to engage by a straight thrust, and release by 
pressure on the sleeve at a point under an engaging projection. De- 
fendant always effects both processes in substantially the same way, 
because, under the range of équivalents always hitherto accorded thèse 
patents, it makes no difiference that sometimes defendant's cap has to 
be rocked on, and disengaged with more power than résides in most 
thumbs. i 

Order affirmed, with costs. 



AMERICAN ELECTRIC WÉLDING CO. et al. v. LALANCE & GROSJBAN 

MFG. CO. ' 

(District Court, D. Massachusetts. July 31, 1917.) 

' No. 809. ' 

1. Patents iS=»288— Infringement Suits— Jubisdiction- — Nonresident De-. 

FENDANT— "ReGULAE AND ESTABLISHED Place OF BtrSINESS." 

A New York manufacturlng corporation, whose bnly business done to 

Massachusetts was to n>aintaln a room lu Bo$ton in charge of a salesman, 

with one stenographer, such salesmau, soUcitins and forwarding orderg, 

which were passed on and, if accepted, filled, and collections made by the 

Company from New York, held not to havp 9, "regiilar and cstabllshed 

: place of business" lu Massachusetts, withtii .Turtlclal Code, § 48 (Comp. St. 

glOSO), and not subjectto suit f<>r iuû'iugetueut in, that district. 

iî [Ed. Note.-^Por' other definitionsi, see Words .ai^d Phrases, Ê'irst and 

: Second Séries, Estahllshed Place, pf business.] ; I ' 

2i Pàteîjî's ®?F?S88rt-I'NtBiNCiEîiENr Suits — JuBisDicTioN-T-"PtACE oF; Brsi- 
.,^-.^NBSS'Mn D^^:rBiqT, ,1 ;,;, , , ; ;j j, , ,. ; , ., • .i!i,, r- 

,' ' A "place' of business", of, a forelg», corporation^ which renders It suhJecfc 

' < tb /an inf ringeihéiilt ^'ùtt in' t'i^çit' district;, ûrid'er'jùdlcial Code, § 48 (Oomp. 
' ;■: Sfc § 1030), is not rtny ■pia<fè Wheié'tfànsattiong relating to its business may 

^SfFoi oihéi casés seé'same'tôpïc & KÈY-NÛMBER in ail Key-Numbered pigests & Indexes 
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• . be carried on, but a plape where it does sucli business as makes it "f<?mid" 

within the district for purposes of service. ' 

IKà. Note. — Foi- other dëflnitions, see Woi-ds and Plirases, First aiid 

Second Séries; Pliice of Business.] :' ■'■ ' 

3. Patents <©=»288 — Infbingèmekt Suit — .Tùrisdiction— District bï In- 

l'RINGEireNT. 

A foreigii corporation lichl ruit to haye sold alleged infrlnging articles 
in a State, because a clerk In tlie oflice of its sollcitor tbere, wlio, was witli- 
out authorlty, and so ' stated, \vas induced to receive money in paynient 
for an order for goods left with her, wliich was forwarded for acceptance 
by tbe conipany in accordahce with its usual course of business. 

In Equity. Suit by the American Electric Welding Company and 
others against the Ealarice & Grosjean Manufacturing Company. On 
plaintiffs' motion for preliminary injunction filed June 15, 1917, and on 
defendant's motions to quash service bi process and dismiss' bill for 
want of jurisdiction, filed June 26, 1917. Defendant's motions granted. 

Van Courtlandt Lawrence, of B.oston, Mass., for plaintiflfs. 
■ Choate, Hall & Stewart, and Charles F. Choate, Jr., ail of Bos- 
ton, Mass., for défendant. 

DODGE, Circuit Judge. The défendant has appeared specially to 
assert want of jurisdiction in the, court, and this objection is first to be 
considered. 

The bill charges the défendant with infringing the Harmatta patent. 
No. 1,046,066, which the Court, of Appeals for this circuit has hereto- 
fore held valid and infringed by. a Massachusetts citizen in a suit 
broughtby Thomson Electric Welding Company against Barney & Ber- 
ry, Incorporated. See 227 Fed. 428, 142 C. C. A. 124 ; 236 Fed. 1022, 
149 C. C. A. 671. In two other suits pending in this court against 
Massachusetts citizens,, injunctions hâve been issued since the above 
décision, as set f orth in paragraphs 7-9, of the bill. 

[1] 1. From the affidavits submjttedj it appears withoiit dispute 
that before Decembçr, 1915, the défendant maintained a Boston branch, 
where a stock of goods, ail manufactured by it in New York, and pre- 
sumably including goods embodying the patented invention, were kept 
for sale, but that it discontinued said branch in December, 1915, pur- 
suant to a directors' vote on June 22, 1915, disposed pf the stock of 
goods, and thereafter did in Boston no business, except as below stat- 
ed, The Court of Appeals décision referred to above was on October 
5, 1915^ 

. Whatever business has been since donc on the defendant's account 
in Boston has been donc in one room. No. 404, at 261, Franklin street, 
in charge of George A. Bath, employed by it as salesman, who has so- 
licited orders for its goods and has been there assisted only by a Miss 
Edwards, employed as clerk and typew'ritèr. A few samples brought 
from the former place of business, hâve been kept there, but no stock 
pf goods. 

, Bath has had no authority from the défendant to accept any order 
ior goods madé to him, or to make any sale, whether for cash or op 
crédit. AU orders received by him hâve been forwardedto the de.- 

;<g=i9For other cases see saipe topic ^ IiHY-^'UMBE■E in ail Key-Numbered Dlgests & Indexes 
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feiMÎant in New York. They do not bind the défendant, urtless and 
until there acçepted by it. After transmitting an order, he bas per- 
formed no further duties in connection with tbe goods ordered. AU 
orders bave been filled at the New York factory. Bills for ail goods 
so ordered and forwarded are sent from New York direct to pur- 
chasers, and remittances in payment thereof bave been made direct 
to the défendant in New York. No manufacturing has been donc 
by tbe défendant, nor any of its books of account kept, in Massachu- 
setts; nor has it had any bank account in said state. 

[2] "Place of business," in section 48 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1100 [Comp. St. § 1030]), is understood 
to mean, not a place at which any transactions having any référence 
to the foreign corporation are carried on, but a place at which it does 
such business as makes it "found" within the district for purposes of 
service; i. e., business carried on in such mannef and to such an ex- 
tent as will warrant the inference t'bat it is présent there throtigh its 
agents. Business being done within the district in this sensé, and acts 
of infringement done therein appearing, section 48 is understood to 
impose the further requirement, as necessary to jurisdiction, that it be 
done at a regular and established place, but not to imply that jurisdic- 
tion may be obtained without showirig that the business done within 
the district is of the above character. 

So long as it f ollowed in Boston only the course of business above 
described, I do not think the défendant càn be said to haye been doing 
business at the Franklin street office in the necessary sensé. Its rep- 
résentative there found only took and forwarded orders to its home 
office in New York for acceptance or rejection. Green v. Chicago, etc., 
Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916; Tyler Co. v. Lud- 
low-Saylor, etc., Co., 236 Ù. S. 723, 35 Sup. Ct. 458, 59 L. Éd. 808; 
General, etc.,,Co. v. Best (D, C.) 220 Fed. 347. That bis authority 
from the défendant enabled hînl to complète transactions there on its 
bëhalf, or to represent it there in negotiations so as to bind it, as in St, 
touis, etc., Co. V. Alexander, 227 U. S. 218, 33 Sup. Ct. 245, S7 t,. Ed. 
486, Ann. Cas. 1915B, 77, does not appear, nor that he ever assumed 
to exercise such authority there. Only in the solitary instance below 
considered is there any claim that said course of business was de- 
parted from in any respect. 

If' the above conclusion is wrong, and the business done as above in 
Massachusetts is to be regarded as sufficient in character to make it 
liable to service of process therèin, I see no reason to doubt that the 
requirement of a regular and established place of business is satisfied. 
The def endant's name appea,red in fûU on the office door, with "George 
A. Bath, Manager," following. Its name appeared also in the direc- 
tory at the entrance of the building as occupant of the office, and in 
the telef)hone directory as having its telepbone address there. There 
is,no claim that the office was shared with any one else. Whether 
the défendant or Bath was lessee of the office does not appear, but, 
although Bath advanced the monthly rent as it fell due, the défendant 
réimbursed him in their next monthly accounting for office expenses. 
But thèse facts go no further, in my view, than to show a regular and 
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established place for receiving and transmitting communications to or 
from the Company in New York, which is not enough for the plain- 
tiff's purpose. 

[3J 2. Is the défendant shown to bave committed acts of infringe- 
ment in Massachusetts? The course of business shown as above cer- 
tainly involved no such acts, and, as bas betn said, only one instance 
appears of any departure from it whatever. On January 11, 1917, 
one Landeck, employed for the purpose by the plaintifï, went into the 
office in Bath's absence and prevailed on Miss Edwards, whom he 
found there alone, to let him leave with her an order for certain ar- 
ticles, which lie indicated to her from a copy of the defehdant's cata- 
logue kept there by her for her personal use in performing her duties 
as clerk and typewriter. He ordered them to be delivered to one Kam- 
ins, at a store kept by Kamins at 504 Massachusetts avenue, in Cam- 
bridge. Although she told him she would hâve to submit the order to 
the défendant in New York, that it would take some time before the 
articles could be shipped, and that he would receive from New York 
an invoice when they were shipped, he also persuaded her to figure up 
the amount of the catalogue prices and let him leave $12.36, the aniount 
thus ascertained, with her. Although she told him the biUing was done 
in New York, and that she had no way of making out a bill, he fur- 
ther persuaded her to make out and give him a mémorandum of said 
articles and prices on an old letter head of the défendant, followed by 
a receipt in its name and her initiais. The money she afterward gave 
to Bath, whose personal check she mailed to the New York office 
with the order. 'Landeck had at the time no authority from Kamins, 
who, however, afterward consented to receive the articles- when they 
came. They were subsequently shipped by the défendant from New 
York, and reached Kamins April 2, 1917. Among them were articles 
now produced as exhibits, welded according to the niethod of the pat- 
ent. 

A sale of infringing articles may no doubt be proof of infringement, 
such as will warrant a preliminary injunction, notwithstanding that 
it lias been induced and procured by the plaintifï, who cannot, for that 
reason, claim to hâve been damaged by it. But this is because of its 
tendency to show a regular course of business involving infringement 
and an intent to infringe. Chicago, etc., Co. v. Philadelphia, etc., Co. 
(C. C.) 118 Fed. 8.Ï2; Badische, etc.. Co. v. Klipstein (C. C.) 125 
Fed. 556; Dick v. Henrv (C. C.) 149 Fed. 429, 4^0: Kessler, etc., Co. 
V. Goldstrom, 177 Fed. 392, 394, 101 C. C. A. 476., The circumstances 
attending this alleged infringing sale prevent me from regarding it as 
tending to show any such course of business or any such intent; and 
I should not, therefore, consider it sufficient ground for a preliminary 
injunction, supposing jurisdiction to exist; Nor can I consider it 
proof of a completed infringing sale made in Massachusetts. Though 
he left the money with Miss Edwards, who had no authority from the 
défendant to take it, I think her statement that she would bave to sub- 
mit the order required Landeck to understand that the tàmpany was still 
at liberty to refuse both the order and the money. I do not agrée with 
the plaintifï that her receipt of the money "nuUified and set aside" 
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what she had told him about submitting the order. If the défendant 
afterward decided to accept the money and fill the order, it did this 
in New York. I therefore hold that acts of infringement in Massa- 
chusetts are not shown. 

3. It f ollows that the service of the subpœna, which was by copy 
deUvered to "George A. Bath, manager," at the office referred to, 
cannot be held due service on the défendant. Though representing 
the défendant therè for certain purposes, Bath is not shown to hâve 
been its agent in the sensé required by section 48. 

4. Thèse conclusions require allowance of the motions to quash and 
to dismiss. Jurisdiction not appearing, of course, no injimction is to 
issue. It isobviously better, as was remarked in General, etc., Co. v. 
Best, etc., Go. (I>. G.) 220 Fed. 348, that such litigation sliould be con- 
ducted before a court whose jurisdiction is not open to the possibility 
of successful challenge. Since the first-named plaintif! and the de- 
fendant are both New York citizens, such a court is readily accessible. 

Decrees in accordance with the above may be submitted. The dis- 
missal ordered, being for want of jurisdiction, is to be without costs. 



HOWIE MINING CO. v. McGARY et al. 
(District Court, N. D. West Virginia. February 26, 1919.) 

1. JuDGMÊNT ®=9l43(10) — Depault — Grounds fob Setting Aside. 

Défendants lœld not entitled to vacation of a default judgment, en- 
tered over a year after return day, althougli thelr noriappearanee was ap- 
parently due to loss in tlie mails of a letter from their attorney to the 
clerlï, asljing a copy of the déclaration when filed, to which no answer 
was received, where no further inquiry was made, and under the state 
statuts, if no déclaration was flled within three months, they were en- 
titled to nonsuit or dismlssal. 

2. Army and Navy <S=>34 — Soldibrs' and Saii.ors' Civil Rei-ief Aot — Con- 

struction — DErAULT JUDOMENTS. 

Provision of Soldiers' and Sailors' Civil Relief Act March 8, 1918, i 
200 (Comp. St. 1918, § 3078i^bb), requiring plaintlff, before entry of judg- 
ment agalnst a défendant in default, to file affldavit that he is not in 
the military service, constmed, and the fact that such affidavlt was not 
flled held not to entitle défendants, who were not in fact in the service, 
to hâve Set aslde a default judgment against them. 

At Law. Action by the Howie Mining Company against David 
McGary and W. E. Govert. On motion by défendants to set aside 
judgment by default. Denied. 

H. M. Abercrombie, of Baltimore, Md., Fred A. Dolph; of Ghicago, 
111., Glarence E. Martin, of Martinsburg, W. Va., D. B. Evans, of 
Moundsville^ W. Va., and Frank A. O'Brien, of Wheeling, W. Va., 
for plaintifï. , 

John P. Arbenz, of Wheeling, W. Va., for défendants. 

DAYTONs,D,is,triçt Judge. Défendants, under section 4979, Hogg's 
W. Va. Code 1913 (section 5, c. 134), hâve made a motion to set aside 

igsssFor otBer cases s'ee same toplc. & KEY-NUMBER itï ail Key-Numberéd Dlgests & Indexes 
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the default judgment entered in this case in term at Martinsburg, on 
the 4th day of April, 1918. The reasons assigned for sucli relief 
sought are: 

First — lîocaiise of tlie fnuid pmetlced tlioroin îigaiust tlie défendants, and 
eacli of theiii, liy the [)laintiff. or at least by ecrtain of its attonieys. 

iSecond — Tliat l)oiIi of the deleuchmts exercised due diligente in the pro- 
tection of tlHMr rij;Ju.s and the prosecutioii of their case, but they virtnally 
never havo liad llunr day in eoml — never had even an opportuuity to he 
lieard or lo présent their défense, and ail this, too, Ihrougli no fault of theirs. 

ïhird — That ihe .jndsnient was takon after tlie act of (!on>;ress, known as 
"Soldiers and Sjiilors Civil. Kelief Aet," approved Mareh 8, ]!)18, was in 
forée, and the aflidavit or ])roof that défendants were not in the military 
or naval servite of the United States at the time was not hled. 

The substantial facts are thèse: 

Summons was sued out of the clerk's office at Martinsburg on Feb- 
ruary 7, 1917, returnable to March rules. By the West Virginia stat- 
ute rules are held in the clerk's office every first Monday in a month, 
except when a term of court happens to commence on the first Mon- 
day in a month, or either of the two following days, or on the preced- 
ing Tuesday, Wednesday, Thursday, Friday, or Saturday, the rules 
which otherwise would hâve been held for the said month on the first 
Monday, shall be held on the last Monday in the next preceding month, 
The rules may continue three days ; but when in any case such con- 
tinuance would interfère with the terms of the court for which the 
rules are held, they shall not continue in such case beyond the day 
preceding the commencement of the terni of court. The rules may 
be to déclare, plead, reply, rejoin, or for other proceedings; they shall 
be given from month to month. 

A défendant may appear at the rule day at which the process against 
him is returnable, or, if it be returnable in term, at the first rule day 
after the return day, and, if the déclaration or bill be not then filed, 
may give a rule for the plaintiff to file the same. If the plaintifï fail 
to do this at the succeeding rule day, or shall, at any time after the 
defendant's appearance, fail to prosecute his suit, he shall be nonsuited, 
and pay to the défendant, besides his cost, $5, If three months elapse 
after the process is returned executed as to any one or more of the 
défendants, without the déclaration or bill being filed, the clerk shall 
enter the suit dismissed, although non£ of the défendants hâve ap- 
peared. Hogg's W. Va. Code, §§ 4755, 4759, 4760, and 4761 (chapter 
125, sections 1, 5, 6, and 7). 

[1] It is not controverted that the summons, served in person on 
both défendants, with proper indorsement of such service, vifas re- 
turned by the marshal to March rules, 1917, at which no appearance 
was made and no déclaration filed ; at April rules following no ap- 
pearance was made and no déclaration filed; at May rules the déc- 
laration was filed and common order taken, which at June rules was 
confirmed and a writ of inquiry âWarded. The effect of thèse pro- 
ceedings at rules, with no appearance by the défendants, was to es- 
tabhsh liability and leave only the amount of damages to be awarded, 
to be ascertained by the court. The next term of court was held, com- 
mencing on the third Tuesday of Septeinbe'r (the 17th), 1917, when, 
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ordinarily, this writ of inquiry would havé been executed, the damages 
ascertained, and judgment therefor rendered. This, however, was 
not donc, but, on the contrary, an order was entered continuing the 
exécution of the writ of inquiry, setting it down for trial at the fol- 
lowing term, to be held commencing on the first Tuesday (the 2d) 
of April, 1918, when on the third day of that term the writ of inquiry 
was tried, the damages ascertained, and the judgment therefor en- 
tered. Under the rules of pleading and practice of the state, which we 
are required to follow, up to the this 4th day of April, 1918, the de- 
fendants were entitled to appear, hâve the common order set aside, and 
enter such pleas and make such défense as they might be advised to 
do; but no such appearance was made. Spécifications of damages 
were filed, and a number of witnesses were introduced by the plaintifï 
on the trial to support its demands. 

It is now set forth in afifîdavits tendered, and not disputed, that, 
shortly after défendants were served with process instituting the suit, 
they employed a most reputable attorney of large practice and great 
ability, résident in Wheeling, distant from Martinsburg something 
near 300 miles, to represent them and protect their interests in the 
case; that this attorney, under date of March 5, 1917, directed to the 
deputy clerk of this court at Martinsburg a letter as follows : 

"As soon as the déclaration is filed In the case of Howie Mining Company v. 
David McGary and W. R. Covert, please send me a eertilied copy of it, together 
with your bill therefor." 

This letter was dictated by the attorney to his stenographer, who 
says he made a transcript of it, signed the attorney's name to it^ made 
a letter press and a carbon copy of it, addressed it to the deputy clerk 
at Martinsburg, and màiled it tb him. At the instance of the clerk of 
this court, his deputy at Martinsburg has made two statements, to the 
efifect that he has made two distinct "careful examinations of his officiai 
files, finds no such letter therein, has no recollection of ever having 
received or seen any such letter, and that his uniform custom, upon 
receipt of such letters, is to answer them promptly. It is not improp- 
er to say in this connection that this deputy clerk has long held this 
place, is thoroughly compétent, very careful and experienced in the 
duties of his office, a lawyer of high standing in his profession, and a 
man of the strictest integrity ,and honor. It would seem, therefore, 
beyond question that such letter was sent, but not received. 

The défendants in their affidavit say, after stating the employment of 
the attorney, that upon a number of occasions they had conversations 
with him, and was informed by him that he had received no reply to 
this letter from the deputy clerk, and that therefore he assumed that 
no déclaration had been filed; that at least four months after the 
bringing of the suit the attorney told them no reply had been received 
to the letter, and that undoubtedly the suit had been dismissed for 
failure to file a déclaration therein. It further appears from thèse 
affidavits that one Smith H. Bracey was président of the plaintifï 
Company; that in the criminal court at Wheeling an indictment had 
been presented against him at the instance of the défendants McGary 
and Covert as prosecuting witnesses; that they had employed this 
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same attorney of theirs to assist, and he did assist, in the prosecution 
of this criminal proceeding against Bracey ; that three of the attor- 
neys representing the plaintiff in this civil action had defended Bra- 
cey in the criminal prosecution, and therefore défendants verily be- 
lieve that said three attorneys knew, at the time this judgment was 
taken by default, that they had employed their attorney to make dé- 
fense herein, but concealed such knowledge from the court. 

Much as this court may regret any injustice donc, if any has been 
done, to défendants, it cannot reconcile itself to the conclusion that 
thèse facts warrant it in setting aside this judgment. It can hardly 
be held that failure to receive an answer to a letter, liable to be lost 
in the mails, as doubtless was the case hère, will justify their sleep- 
ing on their right to appear on tlie return day of their summons, give 
rule to plaintiff to file its déclaration, and in case it failed to do so 
within the time expressly required by statute, hâve the case promptly 
dismissed in the clerk's office. Too much hazard is involved in basing 
court procédure upon the delivery of ordinary letter mail. FuUy con- 
ceding the letter to the clerk was mailed, the mental query constantly 
recurs, why, when no answer came, was no other inquiry made, no 
other letter even written, to ascertain whether they coukl rest in se- 
curity and believe the action dismissed for failure to file the déclara- 
tion? Neither attorney nor défendants seem to hâve made a sugges- 
tion, one to the other, that such very natural course could be taken, 
in order that they might be sure in their suppositions that the action 
had been abandoned. And yet for a year, substantially, they could 
hâve made such inquiry and been in time to make défense. The law 
can hardly justify any one, in small and unimportant litigation, to be 
so négligent. Hère a very large sum was sued for, and yet a year was 
allowed to go by without any effort made to défend, solely because a 
letter to the clerk remained unanswered. 

But, if we were to assume that the letter had. been received by the 
clerk, that he laid it aside and forgot, when the déclaration was filed, 
to send the copy, or the extrême case that he deliberately declined to 
answer it and send the copy, it would seem to be no excuse for the de- 
fendants' lâches in the premises. The law lays down a straight 
road for one sued to travel to his défense. He must obey its mandate, 
appear in person or by attorney, demur or plead to the déclaration, if 
filed, and, if not, by rule demand either that it be filed or the action 
be dismissed. The law goes farther in his behalf, and requires the ac- 
tion to be dismissed by the clerk after the lapse of three months, if 
no déclaration is filed. Surely the least degree of prudence would 
require a défendant to see that this was done. The letter in question, 
only by implication, could convey to the clerk, if he had received it„ 
any idea that it was the purpose of the attorney sending it to enter an 
appearance in any way to the action for the défendants. It does not 
disclose that he was writing çn their behalf or as their attorney. The 
clerk, living so far away, was not at ail likely to hâve knowledge that 
the relation of attorney and client had ever existed between the par- 
ties, or that they evçn knew each other. It is certainly no uncommon 
thing for clerks of cotirts to receive requests for copies of papers of 
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this kind from attorneys who : are' net representing' either plaintifïs 
or défendants, and in'ïmany cases it ■vvould be deemed impertinent 
for him to inquire for what purpose such attomey desïred such copy. 

Nor can this court perceive how the proposition can be maintained 
that any légal obligation réstèd upon attonieys for plaint! ff.even if 
thèy knew of the employment df the attorney by défendants in the 
case, to inform such attorney that the déclaration had been filed and 
the action was to be prosecuted. Of the three attorneys 'for plaintiffs 
assumed to hâve such knowledge, one lived in another state, another 
in another county, and only-one in thé same county and city as the 
attorney employed by the défendants. As to this latter it is suggested 
in argument that, if défendants desired to know from hini the status 
of the proceeding, it was incumbent upon them and their attorney to 
come to and ask it of him, and not incumbent upon him to go and vol- 
Unteer the information to them ; that, : if they did not seek inf orma- 
tion of the kind from him, he had right to assume they were fuUy in- 
f ormed through other channels, or did not care for it. While this 
court strenuously insists upon the broadest exercise of courtesy be- 
tween members of the bar in their relations to each other, it cannot go 
so far as to require additional obligations as to the maturing of law 
causes than those imposed by the law of pleading and practice. The 
law of the case, as held by the courts, is so clearly enunciated in the 
opinions of Judges Keller and Pritchard in Wylie Permanent Camping 
Co. V. Lynch, 195 Fed. 386, 115 C. C. A. 288, as to make further ci- 
tations unnecessary. 

[2] The third and last ground on which this motion is based, that 
the "Soldiers' and Sailors' Civil Relief Act" (Act March 8, 1918, c. 

20, 40 Stat. [Comp. St. 1918, §§ 3078i4a-307Si4ss ] ) was not com- 

plied with by the filing, at the time this judgment was taken, of an 
affidavit, or other évidence, that thèse défendants were not, at the 
time, in the military or naval service, has presented greater difficulty 
in its détermination. It will be recalled that this act was not approved 
until March 8, 191S, and this judgment was rendered less than a month 
after, on April 4, 1918. At that time the act had not been generally 
promulgated, and, as yet, this court has not been able to find where 
any judicial construction of its terms has been enunciated. The 
plaintifï has, upon this motion, tendered an afïidavit of one of its 
attorneys that neither of thèse défendants had been or were in the 
service contemplated by the act during the wai-, and it is not contend- 
ed by défendants themselves that they, or either of them, are or hâve 
been in such service. 

They contend, in effect, however, that in ail cases where défendants 
fail to appear this statute goes to the jurisdiction of the court — that 
it has no power, while its provisions are in force, to enter judgment 
against any défendants until the affidavit, or one of them, required by 
the act, has first been filed by the plaintiff. They base this conten- 
tion upon theîfirst section of article 2 of this act (Comp. St. 1918, § 
3078i4bb) reading as f ollows : 

"In any action or' proéeeding coinmenced in any court if tliere sliàll be a 
default of ao appearance by the défendant tke plnintifC before entering judg- 
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ment shall file inithe court an affidavit sotting fortli facts showing that the 
défendant is not in military service. If unable to file sucli affidavit plaintifC 
sUall in lieu tliereof flle an affidavit setting fortli either that the défendant is 
in the military ser\ice or that plaintiH is not able to détermine whether or not 
défendant is in such service. If an affidavit is not filed showing that the 
défendant is not in the military service, no judgment shall be entered 
without flrst seciiring an order of court dirocting such entry, and no such 
order shall be made if tlie défendant is in such, service until after the court 
shall hâve appointed an attorney to represent défendant and protect his in- 
terest and the court shall ou application make such appointment. XJnless it 
appears that the défendant is not in such service the court may require as a 
condition before .iudgment is entered Ihat the plaintifC file a bond approved by 
the court conditioned to indemnify the défendant, if in military service, 
against any loss or damage that he niay suffer by reason of any judgment 
should the judgment be thereafter set aside in whole or in part. And the 
court may make such other and further order or enter such judgment as in its 
opinion may be uecessary to protect the rights of the défendant under this 
act." 

If this construction contended for by défendants' attorney be true, 
this act must inevitably hâve very sweeping, far-reaching effect, not 
only during this period of the war, but for years thereafter ; for it is 
safe to say that in the inferior courts of the country many hundreds, 
if not thousands, of judgments hâve been taken where the affidavit 
has not been f^led, ail of which would become absolutely void. In 
such case, it might be doubted whether the act could be maintained 
as constitutional even as war-time législation, but it is not deemed nec- 
essary hère to discuss that proposition. There are several reasons 
why I do not regard it as applicable to this case : 

First. By the terins of this section itself a question arises at once 
as to what character of cases is meant by the v^^ords "default of an 
appearance" by the défendant. There are a large number of cases 
constantly brought in our courts by publication of notice or summons, 
such as divorce cases in personam, or attachment cases in rem, where 
no Personal service is had' upon a défendant, in which, however, the 
courts are by law authorized to proceed to decree and judgment. This 
statute in construction could very well be restricted in application 
to such, for when one has been, in person, properly served with pro- 
cess, he is presumed to be in court, and the légal obligation upon him 
to appear and make his défense, if he has any and desires to do so, 
becomes imperative. It can hardly be presumed that Congress intend- 
ed that one, for instance, not in service, so served, and upon whom 
such obligation in conséquence rests, should, by reason of being even 
afterwards called to service, be relieved of the instant légal obligation 
upon him that he had theretofore incurred. 

Second. Be this as it may, it seems clear that the terms of the act 
should be construed together, with a view to ascertain the reasonable 
purpose designed to be accomplished by it. It cannot be questioned 
that it is exclusive in its terms, designed solely for the benefit of cer- 
tain persons for the time being in certain defined classes of military 
and naval service, their sureties, indorsers, and guarantors, and no 
others. This is made very clear by the sections of article 1 of the 
act ; further, that it does not prétend to abrogate the contracts of such 
persons, but only to suspend the enforcement thereof by légal proceed- 
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ings for a specified period; that the entering of such judgment or de- 
cree against such persons may notwithstanding be by the court donc, 
provided it has appointed an attorney to represent such person in 
service to protect his interest, and has required of plaintiff a bond to 
indemnify the défendant in such service "against any loss or damage 
that he may suffer by reason of any judgment, should the judgment 
be thereafter set aside in whole or in part." 

Third. If action is brought against such person in service, the 
court in w^hich it is pending, in its discrétion, on its own motion, or 
upon apphcation of such défendant in service, or some one for him, 
shall stay the prosecution of the action for the period specified, "un- 
less, in the opinion of the court, the abiUty of the plaintiff to prosecute 
the action, or the défendant to conduct his défense, is not materially 
affected by reason of his military service," and ia case of exécutions, 
attachments, and garnishments, like stay may, in the discrétion of the 
court, under Hke conditions, be granted, and attachment or garnish- 
ment of property, money, or debts in the hands of another, whether 
before or after judgment, may be vacated. Where the person in 
military service is a codefendant with others, the plaintiff may never- 
theless, by leave of court, proceed against the others. From ail thèse 
provisions, taken together, it seems to be clear that Congress had no 
intention by this act to either destroy or limit the inîierent jurisdic- 
tional right of the courts to try cases, or enforce rights and remédies, 
against people generally, but only to secure certain security for those 
certain persons in inilitary and naval service who might otherwise by 
reason of service be subject to injustice and oppression. 

Fourth. To fully establish the view herein taken, it would seem that 
the terms of the fourth clause of this article 2 of the act is conclu- 
sive. This clause reads as f oUows : 

"(4) If any judRinpnt shall be rendered In any action or proreedin^r gov- 
«rned by this section against any person in millfary service during tUe period 
of such service or viùthin thirty days thereafter, and it appears that such per- 
son was prejudiced by reason of his military service in niaUing his défense 
thereto, such judgment may, upon application, niade by such person or his 
légal représentative, not hiter than ninety days after the termination of such 
service, be opened by the court rendering the sanie and such défendant or lu.! 
légal repi'esentative let in to défend ; provided it is niade to appear that the 
défendant has a meritorions or légal défense to the action or some part there- 
of. ■\^acating. settlng aside, or reversing any Judgment because of any 
of the provisions of this act shall not Impair any right or title acquired by 
any bona flde purchaser for value under such judgment." 

In view of ail thèse provisions, I conclude that this statute does not 
affect in any way the right of the courts to assume jurisdiction over 
individual citizeils not engaged in the service specified by the statute; 
that in case they hâve or do assume such jurisdiction over one in such 
service, it is their duty, in case attention is called to the fact, by either 
the défendant in service or some one for him, to see to it that such 
défendant is properly represented by attorney and the action is stayed 
unless his interests will not be materially affected or he is by bond 
indemnified ; that. in case judgment is taken against him he bas full 
remedy under this fourth clause to hâve such judgment vacated j that 
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none of thèse provisions can in any way inure to the benefit of persons 
not in such service and therefore, unless one or the other of thèse 
défendants can show that he was in such service at the time this judg- 
ment was rendered the failure of the plaintiff to file affidavit that 
such was not the case becomes wholly immaterial, so far as any right 
on their part is concerned, to disturb or cause this judgment to be set 
aside. They do not assert or claim to hâve been in such service, and, 
on the contrary, the plaintiff tenders an afiîdavit that they were not. 
I can see no reason why such affidavit, uncontradicted by défendants, 
cannot on this motion be accepted and filed, to show that no injustice 
in this particular has been donc défendants and no error in rendering 
the judgment to their préjudice has been committed. 
The motion to set aside must be overruled. 



THE MELBOURN P. SMITH. 

THE ONTARIO. 

(District Court, E. D. Virginia. Fe'orûary 18, 1919.) 

1. Collision iS=85 — Vessels in Foq — Evidence as to Signals. 

rositlve testlmony of the officers and others on board that the correct 
signal was glven by a scrhooner at night in fog, shortly before collision, 
showing the taek she was on, cannot be overcome by testimony of those 
on the other vessel, lialf a mile away, as to the signal heard by them. 

2, Collision ©=82(2) — Steam and Sailing Vessbl in Fog — Excessive Speed. 

A collision at sea at night in a fog between a steamer and schooner 
held due solely to the fault of the steamer, which was the burdened ves- 
sel and admittedly going at 9 or 10 knots when she saw the schooner half 
a mile away, after hearing her fog signals for some time. 

In Admiralty. Suit for collision by R. J. Leseman, master of the 
schooner Melbourn P. Smith, against the steamship Ontario, with 
cross-libel. Decree for libelant. 

Edward R. Baird, Jr., of Norfolk, Va., for the Melbourn P. Smith. 
Hughes, lyittle & Seawell, of Norfolk, Va., for the Ontario. 

WADDIL,L, District Judge. This htigation involves a collision be- 
tween the sailing ship Melbourn P. Smith, and the steamship Ontario, 
which occurred about a quarter past 12 on the morning of the 21st of 
Alarch, 1918, in the Atlantic Océan, some 30 miles to the northward 
and eastward of Cape Charles Light. The schooner was a four- 
master, en route from New York to Newport News, for a cargo of 
coal. The Ontario was one of the Merchants' & Miners' Transporta- 
tion Company line of steamers en route from Norfolk to Boston. 
The weather was thick, rairi especially heavy, and the wind blowing 
30 miles an hour from the eastward. 

The material facts, save as to whether the schooner was sounding 
a signal of one blast, indicating it was on the starboard tack, or two 
blasts, indicatitig it was on the port tack, are not in serious dispute. 
The collision occurred, in the main, as claimed by the libelant. That 
the weather was , thick, that each vessel was giving appropriate fog 

ig=»For other cases sce same toliic & KEY-NÛMBBK in ail Key-Numbered Dlgests & Indexes 
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signalsjias théy had béeh doing for sotiiè time prîor to the collision; and 
that thélights bf thè schooner Avère, séen half a mile off beforé the 
colliéion; are f acts admi.ttéd; as is àlso thàt the stèamship, upon ob- 
serving the light of the schobnër, which was then on thé port tack 
half a, mile away, headirig ofifâhôre, gàve the appropriate danger signal, 
but too late to avert the collision. "' ' 

There is some différence in thé évidence, as to the speed at which 
the vessels were proceeding, the libelaflt's testimony being that 
the Ontario was making from^ 12 to 14 knots an hour, whereas 
the stèamship admits she was mâking 9 to 10 kriots. The schooner 
daims tô havé been making i khbts,; 'whereas the stèamship says 
she was making perhaps about 7 knots àt the timeof the ColHsion. 

There is a sharp conflict in the testimony aâ to what signal the 
schooner was giving shortly before the collision, as indicating the tack 
she was on. The stèamship insists that the schooner only sounded one 
blast of its horn, indicating that it was going to the north or north- 
eastward on the starboard tack, .whereas it was actually on the port 
tack, and heading to the south or southeastward, and that that fault 
of navigation by the schooner was the sole cause oî the collision. The 
steamship's owners admit that, if the schooner was giving the appro- 
priate port tack signal of two blasts, the stèamship is liable for the 
collision. 

Which signal was being given by, the schooner présents a clear issue 
of fact, which must be determined by the court in the light of ail 
the facts and circumstances of the case, and the reasonable inferences 
to be drawn from the testimony, The évidence of the officers and 
crews of each vessel examined supports the contentions of their re- 
spective ships. The stèamship also examined two of her passengers, 
the évidence of one of whom strbngly sustains her contention as to 
the signais heard by the steamship's witnesses. That the schooner was 
actually on the port tack, as it had been for some hours previously, 
is not disputed, and those on board of her, including her master, 
wheelsman, and lookout, positively support the schooner's contention 
that she was properly sounding two blasts of her horn, as claimed by 
her, as do ail the witnesses examined in her behalf. 

[1] The case turns, as far as this testimony is concerned, upon 
whether the court will accept their version, or that of the witnesses, 
including the passengers, for the Ontario, who were approximately a 
mile away, as to what they heard. Testimony of witnesses from a ship 
as to what signais were actually sounded, cannot be lightly ignored 
because some one f irom another ship, some distance off, ciaims to hâve 
heard différent signais. Especially is this true, as hère, where the 
signais claimed to hâve been sounded are those which should hâve been 
given upon the tack on which the vessel then was. To hâve given 
signais indicating the vessel was proceeding in the direction opposite 
from the one she was actually on would hâve been gross fault and crim- 
inal négligence, involving the loss of the ship and the lives of ail on 
board. 

The court cannot see its way clear to disregard this testimony, and 
accept that of witnesses from the Ontario, including the passenger. 
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■*(?hcii5,è.'' mînd at". :the time was admittgdly distracted;by other thîngs, 
especially considering the, distance they were away,: and ,their liabiUty 
tO:have misunderstood or confused the signal, indieatjng tlae tack on, 
which the schooner was, with that of fog signais then being sounded- 
This conclusion, as conceded by the respondent, the Ontario, effectually 
disposes of the 'case. 

[2] ]\'foreov€r-, the steamship was the.burdened yessel, and there was 
imposed on her the obligation ïo avoid collision, as well as the ri sk 
of collision with this schooner. She admits seeing thé'latter's lights 
half a mile ofï, and had heard its signais for a short time before ; and 
she cannot escape liability under those circumstances, whilé navigat- 
ing in a fog at the speed she admits she was going. There îs no dis- 
pute as the prevalénce of the fog, nor that the sailing ye?sel, whose 
fog signais had l)een heard, was ahead enveloped thefeiri; aiid where 
the steamship nayjgated at such speed as not to be àble to avoid haz- 
ards from a vessel hidden in the fog, ariging either from eccentrici- 
ties of navigation or misunderstanding' of signais, as seems to hâve 
been the case hère, she çannot avoid the conséquences of her conduct. 
She not only had warning and knowledge of the présence of the schoon- 
er, but actually discovered its lights when half a mile away, and, had 
she then been proceeding at the moderate rate of speed contemplated 
by law, she doubtless would hâve avoided the disaster, which she was 
unable to do at the high rate of speed she was maintaining. 

It follows, from what has been said, that the Ontario is solely re- 
sponsible for the collision, and a decree so holding will be entered on 
présentation. 



WALSH V. ATLANTIC COAST LINE R. CO. (two cases). 

(District Court, D. Massachusetts. February 19, 1916.) 

Nos. 679, 680. 

1. Courts <s=5274 — Foreign Coeporations — Jubisdiction of Suit Against — 

"Doi.NG Business" in State. 

A Virîiinia rallroad compiuiy with lines in the Southern States, but 
maintaining an office in Boston, for which it pald a substantial rent, 
witli an office force in charge of a salaried agent, advertlsed as its New 
England agent, throngh which office' it solicited business and arranged 
for transporta tion of passengers and freiglit over its Unes, held to be 
"doing business" within the district of Massachusetts, and subject to suit 
there on a claim for injury to a passenger. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

2. Courts <g=5344 — Pbocess — Sufficienct of Service — Foreign Corpora- 

tions. 

Where a foreign corporation is doing business within the district, serv- 
ice upon it which would be good under the state law is sufflcient in the 
fédéral court. 

3. Corporations ®=>C68(4) — Sufficienct of Service — Foreign Corporations. 

Under St. Mass. 1913, c. 257, where a foreign corporation doing business 
in the state has a usual place of business there, service in an action 
against it may be made upon the person in charge. 

<g=sPor other cases see same topio & KEY-NCMBER in aU Key-Numbered Digests & Indexes 
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At Law. Actions by Gertnide Walsh and by Alfred E. WalsH 
against the Atlantic Coast Line Railroad Company. On motions to 
quash service, and to dismiss for want of jurisdiction over défendant. 
Denied. 

Hurlburt, Jones & Cabot and Cunningham & Ronan, ail of Boston, 
Mass., for plaintiffs. 

Putnani, Putnam & Bell and Arthur F. Ray, ail of Boston, Mass., 
specially, for défendant. 

MORTON, District Judge. Thèse are two actions at law begun by 
writs issued out of this court. That by Mrs. Walsh is to recover darii- 
âges for personal injuries received by her in the state of Florida 
through the âlleged négligence of the défendant, and that by her hus- 
band is to recover for loss of consortium. The writs were served by 
delivering this sûmmons and attested copy of each writ "to J. H. 
Johnson, New England agent of Said corporation, in hand, at its usual 
place of business, 248 Washington street, Boston" (marshal's return). 
The défendant has fîled a motion "tb vacate and quash the plaintiff's 
alleged service of the writ, * * * and to dismiss said writ, for 
want of jurisdiction over the person of said défendant," for certain 
reasons therein alleged; the principal ones being that the défendant 
is a Virginia corporation, and at the time of the aïleged service wâ's 
not présent, nor doing business within this district, nor subject to 
service hère, and that Johnson at that time was not "such an agent of 
the défendant as to permit service upon the défendant by dehvering 
an original summons of the writ * * * to him, * * * a.nd 
that no due service has been made on the défendant." Of course, 
under the Massachusetts practice, a motion to dismiss is properly used 
only with référence to défects or lack of jurisdiction which appear up- 
on the face of the papers. This motion is' in efïect a plea in abatement ; 
it has been treated as such by the parties ; and I shall deal with it in 
the same way. There was a hearing upon it before me, at which wit- 
nesses testified orally, and documentary évidence was introduced. 

The material f acts are as f oUows : 

The plaintiffs are résidents and citizens of Massachusetts; the de- 
fendant is a Virginia corporation, as alleged in the writ. It owns 
and opérâtes a railroad in certain of the Southern States, no part of 
which cornes into Massachusetts. It does not own or operate any rail- 
road or transport any passengers or freight within this state. For 
about 20 years Johnson has been New England agent for the Atlan- 
tic Coast Line (which is a combination of the freight departments 
of the défendant company and of the Merchants' & Miners' Trans- 
portation Company), and has also been New England agent of the 
défendant for the solicitation oi passengers; his duty being to try 
to get passengers to travel upon the defendant's line. In connection 
with this work, the défendant itself , hired, under a written lease from 
one Marsters to it, part of a shop on Washington street, Boston, pay- 
ing therefor $3,300 a year rent. On the window of this shop is a 
prominent sign, bearing the words "Atlantic Coast Line" ; other signs 
there bear the words "Tickets" and "Freight." Johnson paid the run- 
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ning expansés of this office out of money sent to him by the défend- 
ant for that purpose, including the pay of certain employés, whom 
he hired and discharged on orders from the defendant's home office. 
He kept no books for the défendant, and no bank account vvas hère 
kept in its name. At the time of the service upon him, he had no 
tickets of the défendant for sale. The défendant paid him a monthly 
salary, and he did not receive any commissions on the business which 
he procured. He was employed to drum up trade, both freight and 
passenger, for the défendant. 

When persons came there to buy tickets, Johnson sent to one of the 
local railroads and purchased the tickets on his crédit, or that of the 
défendant company, delivering the tickets to the passenger, and paid the 
local road for them. Receipts for deposits for tickets taken by him 
were made on a blank having across the end : 

"Atlantic Coast Line R. B. Co., 

"248 Washington Street, 
"J. II. Johnson, N. E. Agent"' 

— and were signed "]. H. Johnson, N. E. A." (i. e., "New England 
Agent"). He gave to the local railroad from which he obtained tick- 
ets an I. O. U., signed "J. H. Johnson, N. E. A." He sold tickets on 
the defendant's railroad, as well as Connecting lines, which he obtained 
in this way. He did not, except in a few unusual cases, issue bills of 
lading for freight. Those were regularly issued by the Merchants' 
& Miners' Transportation Company, upon a form which bore in con- 
spicuous letters "Atlantic Coast Line," and also bore "J. H. John- 
son, New England Agent, 248 Washington Street, Boston." Blank 
forms of thèse bills of lading were kept at the Washington streèt 
office or shop; and there was also kept at the same place a supply of 
the defendant's time-tables, on which Johnson's name appeared as 
"New England Agent." It was not explicitly proved that the form of 
receipt, or I. O. U., used by Johnson, was known to, or approved by, 
the défendant ; but Johnson testified that ,he had done business in the 
same way for more than 20 years, that the way he did business was the 
gênerai way of doing it in other places, that he thought the défend- 
ant must know about it, and that the défendant had never objected 
to it. He impressed me as being a truthful and accurate witness, and 
I see no reason to doubt that the facts are as stated in his testimony. 
Up to January 1, 191.S, there had been on sale in Johnson's office mile- 
age books of the défendant company ; but on that date, owing to ob- 
jections raised by the New England railroads, their sale was with- 
drawn; and at the time of the service of the writ, August 30, 1915, 
there were, as above stated, no tickets on sale by Johnson. In De- 
cember, 1914, one of the traveling auditors of the défendant had called 
at Johnson's office. 

Johnson's activities for the défendant were naturally confined to 
matters in which it was interested, arising in that part of New Eng- 
land of which Boston is the business center. It is not alleged, and 
does not appear, that he sold the tickets or had anything to do with the 
contract of transportation ùnder which the plaintiflf was riding when 
256 F.— 4 
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injured, or that said contract was tnade in, this state. -Exçept as to the 
niatters above stated and those naturaily connecte^; therewith, John- 
son was not, as between him and the, défendant,, authorized to repre- 
sent it, and he had no express authority fromit ,to recçive service 
of process. . 

Two questions are presented : 

(1) Was the défendant corporation within this jurîsdiction so as to 
be snbject to suit hère? 

(2) Was the summons served upon its authorized agent? 

See St. Louis, etc., Ry. Co. v.Alexander, 227 U. S. 218, 226, 33 
Sup. Ct. 245, 57 L. Ed. 486, Ann, Cas. :1915B, 77 \ Connecticut Mu- 
tual Life Insurance Co. v. Spratley, 172 U. S. 602, 610, 19 Sup. Ct. 
308, 43 L. Ed. 569. 

[1] As to the first question; As the jurisdictional requirements 
for fédéral courts cannot be aflfected by state statutes, this question 
is to be determined upon thé fédéral statutes and décisions. Mechan- 
ical Appliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 123, 54 
L. Ed. 272. Jurisdictibn, as to the points under discussion, dépends 
on the présence of the défendant within the territorial Umits of the 
court's power. In cases of corporations, it was at first held that they 
were so présent only in the state where they were organized ; but this 
view no longer prevails, and they are now held to be présent wherever 
they are sufficiently engaged in business and are represented by an 
agent compétent to receive service of process upon them. St. Clair 
V. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222 ; Riverside Mills 
V. Menefee, 237 U. S. 189, 35 Sup. Ct. 579, 59 L. Ed. 910. 

How far it is necessary that a foreign corporation should engage in 
business in a given district or state, in order to be subject, generally, 
to the jurisdiction of the courts there, is somewhat uncertain. The 
Suprême Court bas expressly declined to estabHsh any gênerai rule 
and has said that every case must turn upon its own facts. In a gen^- 
eral way it may be said tliat the — - 

"business must be sutli in cliaructer luid extent as to warrant the Inference 
Ibut tbe corporation has subjectcd itself to the juriscliction and laws of the 
district in whicli it is .served and in wliicli it is bound to appear when a proper 
agent lias been served with i)rocess." Day, J., St. Louis S. W. Ey. Co. v. 
Alexander, supra. 

See, too, Washington Virginia Ry, Co. v. Real Estate Trust Co., 
238 U. S. 185, 186, 35 Sup. Ct. 818, 59 L. Ed. 1262. 

It bas been held that a corporation which did any business whatever 
in a district or state had submitted itself generally to that jurisdiction 
(Beale on Foreign Corporations [Ist Ed.] §'280, collecting authori- 
ties) ; but the better opinion seems to be that there is necessarily some 
relationship between the extent of business donc and the extent of 
jurisdiction acquired, and I think that this is the view on which 
the décision in St. Louis, etc., Ry. Co. v. Alexander, supra, proceeds. 
See, too, Boultbee, Adm'x, v. International Paper Co. (C. C. A. Ist 
Cir., Feb. 10, 1916), 229 Fed: 951, 144 C. C. A. 233. It is, howëver, 
cleat- that jurisdiction is not litnited to biisiness donc by the corpora'- 
tiort'within the district or state; the liability to suit dépends not upon 
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the situs or cHaracter of the business out of which the litigation 
arises, but upon the fact that the corporation is présent' and therefore 
amenable to process. Barrow S. S. Co. v. Kane, 170 U. S. 100, 18 
Sup. Ct. 526, 42 h. Ed. 964. 

In this case the défendant was maintaining an office on one of the 
principal streets of Boston, forwhich it was paying a very substan- 
tial rent; it kept there an agent who was under salary, and whom it 
advertised as its "New England agent" ;';it also hired and paid an 
office force to transact its business, tlirough tliis office and force ; it 
solicited business and arranged for the transportation of persons and 
freight over it lines. The business carried on at the Washington 
Street office was not Mr. Johnson's business ; it was the business of 
the défendant. The cause of action hère alleged arose out of the de- 
fendant's undertaking to transport the plaintifif as a passenger. While 
it was not transporting passengers in New England, it was soliciting 
that sort of business hère, and was making contracts in relation there- 
to. Business evidently of a pretty wide scope, and — to judge from the 
rent paid and the office force maintained — of substantial volume, be- 
tween the défendant, on the one side, and passengers and shippers of 
freight, on the other, was transacted through the Washington street 
ofifice. The plaintiflf's claim arose out of that sort of business. 

As to such controversies as might naturally be expected to arise, 
from time to time, between the défendant and persons with whom it 
did business, out of transactions of the same gênerai character as 
Johnson was authorized to enter into hère on its account, the défend- 
ant must, I think, be held to hâve submitted itself to this jurisdiction. 
International Harvester Co. v. Kentucky, 234 U. S. 579, 589, 34 Sup. 
Ct. 944, 58 L. Ed. 1479; Newby v. Von Ofïen, E. R. 7 Q. B. 293, 296- 

[2] As to (2) : There remains the question whether service upon 
Johnson was sufficient service upon the défendant. As the défendant 
was présent within the district, service which would be sufficient un- 
der the State law is sufficient in this court. Ex parte SchoUenberger, 
96 U. S. 369, 24 L. Ed. 853 ; Barron S. S. Co. v. Kane, supra. 

[3] Under the Massachusetts statutes (St. 1913, c. 257), service of 
process in an action against a foreign corporation having a nsual 
place of business in this state, or which is engaged in soliciting busi- 
ness hère, may be made by leaving the summons with the agent who 
has charge of the business. Johnson was concededly in charge of such 
business as the défendant did hère. In St. Louis, etc., Ry. Co. v. Al- 
exander, supra, service under a New York statute is somewhat anal- 
ogous to the Massachusetts statute hère in question, but limited to 
causes of action arising on transactions in that state, was approved by 
the Suprême Court. This Massachusetts statute is explicitly restricted 
to foreign corporations and does not apply to natural process. It is 
plainly an attempt on the part of the state of Massachusetts to regu- 
late foreign corporations doing business within its territory, and as 
such it seems to me to be within the power of the state and to be valid. 
A similar conclusion as to it was reached by Judge Wait in Reynolds 
V. Missouri, Kansas & Texas Ry. Company et al., Massachusetts Su- 
perior Court, Sufifolk County, 1915. Johnson was therefore a proper 
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person upon whom service against the défendant could be made. On 
ail the évidence, I find and rule that the défendant was within this 
juri?diction, and the service W£is good. 
Motion denied. 



In re DAVIES. 
(District Court, W. D. Tennessee, W. D. March 4, 1919.) 

No. 4602. 

1. Bankbuptct <S=>184(1) — Olaims — Rights or Parties. 

Wliere Personal property of the bankrupt, mortgaged in Illtnols, was wlth 
consent of the mortgagees removed to Tennessee, and thence removed to 
Mississippi, and later carried to Arkansas, wherein the mortgagor was 
adjudicated a bankrupt, rights of the mortgagees and gênerai créditer» 
must be determined by the Arkansas laws. 

2. Bankbuptcy <S=>184(1) — Rights or Mortgagees — Removai, of Pbopebtt. 

Where mortgaged chattels, with consent of the mortgagee, were taken 
from the state where the mortgage was exeeiited, and thénce brought Into 
Arkansas, held, that the mortgage lien continued and mlght be asserted 
by the mortgagee to obtaln prlorlty over gênerai credltors, on bankruptcy 
of the mortgagor, whlch occurred while the property was in Arkansas ; it 
appearing that the mortgage was reglstered In Arkansas prior to bank- 
. ruptcy. 
8. Courts <©=>366(18) — Décision of State CouBfr as CoNTEor-un^o. 

In absence of a décision by the hlghest court of the state, as to rights 
under a chattel mortgage, the fédéral District Court wIU follow the 
rule of dedsion prevaiUng in the Circuit Court of Appeals for the dis- 
trict. 
4. AcKNOWLEDGMENT ®=»5 — Reoistbation of Mobtqagk — Reacknowlbdg- 

MKNT. 

Where mortgaged chattels, wlth the consent of the mortgagee, were t&- 
moved from the state where the mortgage was executed and reglstered, 
and later brought into Arkansas, held, that no reacknowledgment was 
necessary to registratlon In Arkansas. 
6. Chattel Mobtgages <3=»61 — Execution — Statutes. 

Where, after chattel mortgage was executed and reglstered in foreign 
state, chattels were brought into Arkansas, and the mortgage there regls- 
tered, held, that Kirby & Oastle's Dlg. Ark. §§ 840, 844, 639Î, requiring 
chattel mortgages to be acknowledged as required for deeds of real 
es ta te, dld not apply. 

In Bankruptcy. In the matter of the bankruptcy of R. M. Davies. 
Roach & Stansell objected to an order of the référée allowing Baer 
Bros, priority by virtue of a chattel mortgage on property that was 
sold. On certification of exceptions. Order afhrmed. 

Henry Craft, of Memphis, Tenn., for plaintiff. 

W. B. Rosenfield, of Memphis, Tenn., for défendant. 

McCAIyL, District Judge. On theSth'day of October, 1917, R. 
M.. Davies executed his several promissory notés to Baer Bros, and 
secured the payment thereof by executing on everi date a mortgage 
oh 28 head pf nitiles. The mortgage was properly acknowledged and 
filed for registration in St. Clair douhty, state of Illinois, in which 
côunty both the mortgagor and mortgagees lived, and where" the prop- 
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erty was at that time located. No question was raised as to the bona 
fides of the indebtedness, nor as to the vaHdity of the mortgage in the 
State of Illinois. 

Davies was a levée contractor, and had employment at Millington, 
Shelby county, Tenn. Soon after the exécution of the mortgage, by 
and with the consent of the mortgagees, Davies removed the prop- 
erty to Millington, Tenn., to perform his contract there. The mort- 
gage was not recorded in Tennessee. Thereafter, and without the 
knowledge or consent of the mortgagees, Davies removed the prop- 
erty into the state of Mississippi, and from there into the state o£ Ar- 
kansas, in the summer of 1918, to perform a levée contract he had 
made with Roach & Stansell. It became necessary for Davies to bor- 
l'ow money as the work progressed to take care of his pay roll, and this 
he, from time to time, borrowed from Roach & Stansell, to the amount 
of about $4,500. Davies did not disclose to them the fact of the Illi- 
nois mortgage, nor did Roach & Stansell know of its existence. It 
was represented to them by Davies that the property was ail his, and 
following this représentation they loaned the money to Davies with- 
out security. The Illinois mortgage was registered in Arkansas on 
December 14, 1918, after Roach & Stansell's debt was contracted. 

On December 19, 1918, R. M. Davies was adjudged a voluntary 
bankrupt by this court, and scheduled as a part of his assets 23 mules, 
then in Crittenden county, Ark., which were covered by the Illinois 
mortgage. The trustée, if not with the consent, did with the acqui- 
escence of the mortgagees, take possession of and sell the mules as the 
property of the bankrupt estate, and now has in hand the money aris- 
ing from said sale. 

Roach & Stansell filed their claim with the trustée as an unsecured 
claim against the bankrupt estate. Baer Bros, filed their notes for 
$1,814.62 against the liankrupt estate as a secured claim under the 
mortgage executed in Illinois and re-registered in Arkansas. On the 
same day Roach & Stansell filed exceptions to said claim as a pre- 
ferred or lien claim, insisting that the mortgage under which the préf- 
érence was claimed was not valid as against them as creditors of R. 
M. Davies, the bankrupt, because the property in question had been 
removed from the state of Illinois with the consent of the mortgagees, 
and subsequently into the state of Arkansas, and had not been legally 
registered in the latter state, and that they were without notice of its 
existence at the time of the extension of the crédit hy them to Davies. 

The référée held that Baer Bros, at the date of adjudication had 
a valid mortgage on the property, and therefore had a preferred claim 
against the f unds arising from the sale thereof by the trustée in bank- 
ruptcy, and overruled the exceptions of Roach & Stansell. Upon ex- 
ceptions by them to the action of the référée, he has certified the 
case for review. 

[1-3] The référée was of opinion that the rights of the parties 
should be deterrained by the laws of the state of Arkansas. I concur 
in that view. In re Nuchols (D. C.) 201 Fed. 437; Potter Mfg. Co, 
V. Arthur, 220 Fed. 843, 136 C. C. A. 589. Ann. Cas. 1916A, 1268; 
Title Guaranty Go. v. Witmire, 195 Fed. 41, 115 C. C. A, 43. 
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In Creelman Lumber Co. v. Lesh & Co., 73 Ark. 16, 83 S. W. 320, 
3 Ann. Cas. 108, it was decided thàt where personal property removed 
to Arkansas was covered by a mortgage executed and recorded in 
another stàte, it will be good by comity, and the lien created by snch 
mortgage was not misplaced by such removal. In that case the re- 
moval of the property from the state of its exécution was without the 
consent ôf the mortgagee. That fact distinguishes it from the in- 
stant case, wherein the mortgaged property was removed from Illi- 
nois with the consent of the mortgagees. Whether the court would 
hâve" sustained the lien through comity in the Creelman Case, supra, 
had it appeared that the property was removed out of the state where 
the mortgage was executed with the consent of the mortgagee, is not 
dètermined, although it appears the minority of the court was of 
opinion that it should so décide. Hill, C. J., in concurring opinion, 73 
Ark. 16, 83 S. W. 320, 3 Ann. Cas. 108. 

Judge Thayer, speaking for the Circuit Court of Appeals for the 
Eighth Circuit, in a case quite similar to this oné, which arose under 
Arkansas law, said : 

"The gênerai consensus of Judldal opinion seems to be that when personat 
property, whlch at the time îs situated in a glven state, Is there mortgaged by 
the owner, and the mortgage is duly executed and recorded in the mode re- 
quired by the local law so as to croate a valid lien, the lien remains good and- 
effectuai, although the property is removed to another state, either with or 
without the consent of the mortgagee, and although the mortgage is not record- 
ed in the state to which the removal is made. The mortgage lien is given ef- 
fect, however, in the state to which the property Is removed, solely by virtue 
of the doctrine of comity." Shapard v. Hynes, 104 Fed. 449, 45 C. C. A. 271, 
52 L. E. A. 675. 

This court called upon to détermine and give efïect to the laws of 
Arkansas, iri the absence of décisions of the question in point by the 
highest Court of that state, feels bound by the rule announced in Shap- 
ard V. Hynes, supra. 

[4] But, if mistaken in this, then I am of opinion that it was not 
necessary to the registration of the mortgage in Arkansas that it should 
hâve been reacknowledged by the mortgagor in order to effect a lien 
on the property covered by it and which had been removed into that 
state. The Hen already existed by virtue of the exécution and reg- 
istration of the instrument in Illinois, and was good everywhere as 
between the mortgagor and mortgagees. If necessary to register ^ain 
in Arkansas, it was not for the purpose of vaUdating a Hen ; but to 
give constructive notice of the already existing lien to the people of 
Crittenden county, Ark. Shapard v. Hynes, supra ; Alferitz v. In- 
galls (C. C.) 83 Fed. 965 ; Smead v. Chandler, 71 Ark. 517, 76 S. W. 
1066, 65 L. R. A. 353 ; 'Dodd v. Parker, 40 Ark. 536 ; Ringo v. Wing, 
49 Ark. 457, 5 S. W. 787. 

[5] It is insisted, however, that a chattel mortgage legally executed 
between parties and on chattels in anotlier state, if such property be 
removed to Arkansas with consent of the mortgagee, it must be re- 
acknowledged according to the requirements of law in that state for 
deeds to real estate in order to maîce it a valid lien as to third parties. 
Kirby & Castle's Digest Ark. §§ 840, 844, 6397. This is true as ta 
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mortgages executed m cha.ttels in Arkansas, But it éanriot be sai;d 
with reason that the L,egislature, when providing the forms of ac- 
knowledgment to deeds for real estate, had in mind real estate outside 
the boundaries of that state; hence it would seem to follow that, in 
providing that chattel mortgages must be acknowledged according to 
the requirements for deeds to real estate, they hkewise must hâve had 
in mind orily chattels situated in that state when the moftgage was 
executed and the hen created, and did not intend to prescribe a form 
for or require reacknowledgment of chattel mortgages properly execut- 
ed on property in a foreign state and there registered, as in this case. 

There are other questions, raised which hâve been considered, but, 
since they seem to be without merit, it is not deemed necessary to 
discuss them. 

An order will be enteredj affirming the order of the référée, with 
costs, and re-referring the caSe for f urther proceeding. 



In re KOBINSON. 

(District Court, D. Mnssacïiusetts. February 7, 1919.) 

No. 2Ô1G0. 

Bankruptcy <g=>407(r))— Rigiit to Discuarge — Obtaining Peopertt by 

FaLSE SïATEME.XT — "MaTEKIAL FaLSE STATEMENT IX WRITING" WOBTH- 

XESS CllECK. 

A bauliiiipt, wiio obtaiiis property by iiieuiis of a check wliich lie 
knows to be worthless, obtains It iipon a "materially false statement in 
writing." within the meaniuL; of Bankruptcy Act, § 14b (3), as amendée! 
by Act Feb. 5, 190.'!, c. 48T, § 4 (Comp. St. § 9598), whicli defeats his riglit 
to a discburge. 

[Ed. Note. — For otlier définitions, see Words and Phrases, Second 
Séries, Materially False Statement.] 

In Bankruptcy. In the matter of Harry E. Robinson, bankrupt. 
On pétition for discharge. Granted. 

Thomas P. McKenna, of New York City, and Percy A. Atherton, 
of Boston, Mass., for objecting creditor. 

Alvah L. Stinson, of Boston, Mass., for bankrupt. 

MORTON, District Judge. The spécifications of objection based 
on alleged false oaths by the bankrupt to the schedules, on his failure 
to keep books of account, and on the destruction by him after adju- 
dication of his paid checks returned to him by the bank, involve an 
élément of knowledge or intent by the bankrupt, which in each in- 
stance the learned référée finds not to hâve existed. On questions 
of this sort, the appearance of the bankrupt and the gênerai atmos- 
phère of the case are of much assistance in arriving at the truth ; 
and the referee's conclusions accordingly carry great weight. In the 
présent case he seems to hâve been clearly right as to the alleged false 
oaths ; his findings that the failure to keep books, and the destruc- 

<|Z3For other cases see same topic & KÉY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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tion of paid checks, were not prompted by an intent to conceal finan- 
cial condition, are by no means so plainly erroneous that they can be 
set aside and disregarded. None of thèse spécifications is sustained. 

The only other spécification is based on the giving by the bankrupt 
of a worthless check. The facts are not in dispute, and are as fol- 
lows: 

The bankrupt had a trading or speculating account with J. R. Wil- 
liston & Co., stockbrokers. In August, 1916, they called on him for 
additional margin. He thereupon gave them his check to their order 
for $5,000, dated August 9, 1916, and drawn on the International 
Trust Company of Boston. As I understand the facts, the check was 
not dated ahead, but was delivered to Williston & Co. on its date 
and in the ordinary course of business. On that day and on the day 
previous the bankrupt's account at the Trust Company was overdrawn 
more than $1,500, and ithad been continuously overdrawn since Au- 
gust 6th. He had no crédit balance on it until September 16, 1916, 
when one of less than $30 is shown. For a considérable period prior 
to August 9th the bankrupt's bank account had been overdrawn much 
of the time. The $5,000 check was presented for payment on August 
lOth, and payment was refused. The bankrupt knew that he had not 
$5,000, nor anything like that sum, on deposit when he delivered the 
check; it was much larger than he was in the habit of drawing, and 
it does not appear that he had any reason to beheve, or did believe, 
that it would be paid when presented, 

The learned référée ruled that the check was not a materially 
false statement in writing made for the purpose of obtaining crédit. 
He was apparently of opinion that the statement intend ed by section 
14b (3) of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 
[Comp. St. § 9598]) was a statement of financial condition only, like 
a commercial report. This is the view taken, with qualifications, by the 
District Court of Montana in Rea Bros., 251 Fed. 431. 

Just what is meant by "a financial statement," or "a statement of 
financial condition," in this connection is not obvious. Must it be an 
asset and liability statement? Must it purport to be complète? If 
not, would a very condensed abstract showing net worth be within the 
act? It would seem that it must be so. But it would be a curions 
corollary that if the statement be not in the form of a commercial 
report (i. e., not in columns of figures), orbe limited to a single pièce 
of property, ownership of which is asserted, it is not within the act. 
In re Pincus (D. C.) 147 Fed. 621, 623, it was held that a false state- 
ment as to a single item of $10,000 rioted at the foot of a commercial 
report was sufficient to bar the discharge. May a person obtain goods 
by means of written lies about his property or debts — a substantial 
crime — and still be entitled to a dispharge in bankruptcy, provided only 
that he does not lie in columns? Or limits his statement to the asser- 
tion that he bas $5,000 in the bank ? There is difficulty in making the 
form of a statement or the ground which it purports to cover, rather 
than the purpose and substance of it, the controlling élément. 

The language of the act is "a statement in writing" — a plain ex- 
pression, and one well known in the law in a somewhat analogous 
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connection. The wide scope given to the statutes making false pre- 
tenses criminal led in many states to législation providing that false 
pretenses as to the purchaser's means or ability to pay should not be 
criminally actionable unless made in writing; e. g., Rev. L,aws Mass. 
c. 208, §• 28. Undoubtedly the.se statutes were known to the lawyers 
in Congress. The proceedings in Congress show that its attention 
was directed chiefly to commercial reports, or formai statements of 
iînancial condition, but the language used was not limited to them, 
as it easily might hâve been, if that had been the intention. The prin- 
ciple being adopted, that to obtain property on crédit upon a mate- 
rially false statement in writing should bar discharge, I see no suffi- 
cient reason why the natural meaning of the language in the act should 
be eut down, so as to include only statements made in a particular 
form, or pnrporting to hâve a certain scope. Assuming (although with- 
out so deciding) that the statement must be one relating directly to 
means or ability to pay, it seems to me that statements of that sort in 
whatever form, and hovvever framed, come within section 14b (3). 

By the law of Massachusetts a check delivered by the drawer to 
another person in payment for property or crédit is a statement that 
there are funds on deposit to the drawer's crédit, and the check will 
te paid. "If the drawer passes a check to a third person, the language 
of the act is, Tt is good and will be duly honored.' * * * jjj gucli 
case, if he knew that he had neither funds nor crédit, it would prob- 
ably be holden to be a false pretense." Morton, J., Commonwealth 
V. Drevv, 19 Pick. (Mass.) 179, 186. And such appears to be the 
gênerai law. Merchants' Bank v. State Bank, 10 Wall. 647, 19 L. 
Ed. 1008; 12 Ency. of Eaw (2d Ed.) 838. To obtain property by a 
worthless check is to obtain it, in my opinion, by means of a materi- 
ally false statement in writing, within the meaning of the Bankruptcy 
Act. 

There remains the question whether the bankrupt "obtained money 
or property on crédit." If not, he is entitled to his discharge, not- 
withstanding that he may hâve made a false statement within the mean- 
ing of the section under discussion. The testimony on this point is 
meagre. Ail that appears is that Williston & Co. got the check and 
passed it to the bankrupt's account. It was dishonored the next day 
and presumably was immediately charged back to him. There is no 
testimony that he obtained any money or property by it. The most 
that counsel for the objecting creditors assert is that Williston & Co. 
did not close out the commodities or securities which they were car- 
rying for the bankrupt, as they would hâve done, but for the check. 
Even of this there is no clear évidence. The burden is upon the ob- 
jecting creditors to establish their objection ; and that they hâve not 
done. The resuit is that this spécification of objection also fails and 
the discharge should be granted. 

So ordered. 
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, lîX PARTE WEITZ. 
(Dtetrict Court, D. Massîichusetts. Febniary 25, 1!)19.) 
Ko. 1680. 
Aemt and Navt <s=344(2) — Pbrsoxs Hueject to Miijtaby Law — "PiETAINEb 

.. TO OaMP'" — "SeK\INCt WITII THE ArMIES'' — IIaBEAS COEPUS. 

The driver (if au initomobilo emplcved aud pald l)y the owner, a con- 
tracter for" construction work at a training camp in the United States, 
which is not under martial law, his duty lieing^to transport clvilian em- 
ployés of tlie. governniont auditing departniout ,at tlie camp, udt shown, 
to haive any direct connection witli the army, is not a "retainer to the, 
camp pr acc«n,ipanyiug or serving witli the armicï;," witliin Articles of War. 
art. 2d (Comp.'st. § 2.'iOSa), aud not subject to trial by court-martial for 
a death ihfîictcd by his uuichine within the camp. 

Habeas corpus by William Weitz, on relation of Robert E. Weitz. 
Writ grarited. 

John D. Carney, of Boston, Mass., for petitioner. 

lyouis Goldberg, of Baltimore, Md., for the United States. 

■ MORTON, District Judge. Habeas corpus to secure the discharge 
of the petitioner, who is held by the army authorities for trial by court- 
martial; The facts are agreed and are as follows; 

The petitioner was not in the military service. He was employed as 
an automobile driver by Coleman Bros., who had a contract with the 
government to do construction work at Camp Devens. The automo- 
bile which he operated was owned by Coleman Bros., and was used 
for transporting civilian employés of the government auditing de- 
partment at Camp Devens. It does not appear that this auditing de- 
partment had any dn'ect connection with the United States Army. 
The cost of operating the automobile, including the wages of the pe- 
titioner, was charged by Coleman Bros, to the United States. . Prac- 
tically ail of his work was within the cantonment; he had his quar- 
ters in the garage there, where the automobile was kept. 

At the time in question, there were in Camp Devens more than 40,- 
000 men in training for active service on the fighting front. They con- 
stituted part of the United States Army and included the Tvvelfth 
Division, which was being intensively trained for the purpose of get- 
ting it overseas at the earliest possible moment. No martial law had 
beeq proclaimed at Camp Devens; the courts of the state and of the 
United States were open ; and, of course, there was no fighting within. 
thç territorial limits of :th& United States. 

Under; thèse circumstançes, the automobile driven by the petitioner 
struck and killeda soldier of the Twelfth Division within the limits 
of the camp. The petitioner was arrested by the military authorities 
and is held for trial by court-martial. The question is whether he is 
amenable to military law. 

The answer to this question dépends on the true construction of 
article 2d of the Articles of War (Compiled Stats. 1916, § 2308a), 

<g=3For other cases see same topic & KEi'-NUMBEK in aU Kcy-Numbered Digests & Indexes 
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which provides, in substance, that "retainers to the camp and ail pen- 
sons accompanying or serving with the armies of the United States 
* * * in the field," shall be subject to military, law. The précise 
issues are: (1) Whether the petitioner was a retainer to the camp, or 
accompanying or serving with the army; and (2) whether the army 
at Camp Devens was an "army in the field. " 

While the accident happened within the territorial limits of the 
■camp, no military jurisdiction attached — or is claimed — by reason of 
that fact. It arises, if it exists, solely out of the petitioner's employ- 
ment or status. He was not hired by any public officiais, and had no 
contractual relation with the United States ; his employer was Cole- 
man Bros. Nor was his work directly connected with the military 
-activities of the camp ; he transported civilian employés of the audit- 
ing department. The contract which Coleman Bros, had was "for 
■certain construction work * * * to b,e performed within the 
cantonment * * * known as Camp Devens." 

No case has gone so far as to hold that such a person copies within 
the Articles of War. In every case which has come to my notice, 
in which the civilian was held subject to military law, he was either 
employed by the United States or was directly concemed with the 
movemerit or supply of troops. 

"The discipline authorized by the article has malnly been applied to the 
description of 'persons serving with the armies of the TJiiited States in the 
fleld' — that is to say, civilians employed by the United States or serving in a 
ijuasl military capacity In connection with troops in time of wap and on its 
theater. But the mère faot of eniployment by the govemment pending a 
gênerai war does not render the civilian employé so amenable. The ernploy- 
ment must be In connection with the army in the fleld and on the theater of 
hostilities." Military Law of the United States, by General Davis, late Judge 
Advocate General and Professor of Law at West Point Academy (3d Ed. 
1915) p. 478. 

See, toc. Opinions of Attorney General, volume 16, pp. 13, 48. 

The expression "retainers to the camp" means "officers' servants 
and the like, as well as camp followers generally." Davis, Military 
Law, p. 478. It would not, in my opinion, include fîrms engaged in 
construction work, nor their employés. Persons "accompanying or 
serving with * * * armies in the field" are those who, though not 
enlisted, do work required in maintenance, supply, or transportation 
of an army. The work which Weitz was doing was not of that char- 
acter. He was no more serving with or accompanying the army than 
vvâs a carpenter building barracks, or a laborer working on a road in 
the camp, or a machinist hired by the day to do work in the machine 
shop. There is, I think, a clear distinction between work donc in the 
érection or maintenance of a camp of semipermanent character, and 
work having a direct relation to the transport, maintenance, or supply 
of an army in the field. Both sorts of work are necessary to the army, 
but only persons engaged in the latter sort are amenable to military 
law and punishment. To hold otherwise would be to subject to mili- 
tary law a very large body of civilian employés, never directly com- 
ing in contact with military authority, and not heretofore generally 
3upposed to be subject thereto. 
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It is unnecessary to décide whether the military force at Camp 
Devens constituted an army "in the field." 

There is no pfoper return to the writ ; but that fact is no sufficient 
rëason for depriving the petitioner of his légal rights. An order may 
be entered discharging him f rom custody. 



In re MAIER. 

(District Court, D. Maine. Mareh 4, 1919.) 

No. 12726. 

Bankeuptcy <g=3410 — Extension oï Time fob Pétition for DiscnAROE — Mo- 
tion TO Vacate Oedeb. 

A motion to vacate an order extending the tlme for a banltrupt to file 
pétition for discharge denled, as not having been seasonably made. 

In Bankruptcy. In the matter of Augustus W. Maier, bankrupt. 
On motion to vacate order extending timewithin which to file pétition 
for discharge. Denied. 

Howard Davies, of Portland, Me., for bankrupt. 

Frank H.; Haskell, of Portland, Me., for petitioning créditer. 

HALË, District Judge. In this case the adjudication was July 21, 
1917. On January 16, 1919, the bankrupt filed a pétition for an ex- 
tension of time in which to file pétition for discharge. Pétition for ex- 
tension of time was allowed; on the same date his pétition for dis- 
charge was filed. , This w^s donc under section 14 of the Bankruptcy 
Act of 1898 (Act July 1, l'89é,c. 541, 30 Stat. 550 [Comp. St. § 9598]), 
which provides that : 

"Any persoii maf-, âftdr the- 'expiration of one month and wlthln the next 
twelve months subséquent to being ad.iudged a banlirupt, flle an application 
for a dischàrge in the court qf bankruptcy iu which the proceedings are pend- 
ing; if it shall be made to appÈar to tho judge that tlie bankrupt was unavold- 
ably prevented froni flling it vvithin sucli time, it may be filed wlthln but not 
aftef the expiration of the néxt sl3£ months." 

In the exercise of its judicial discrétion the court, finding that the 
bankrupt was unavoidably prevented from filing pétition for dis- 
charge within the 12 months, extended the time to 18 months. 

Af ter the expiration of the 18 months, namely, on February 5, 1919, 
a motion is filed by Willard B. Sweetsir, a creditor, to vacate the order 
of January 16, extending the time of filing the pétition for discharge. 
This motion to vacate is bâsed upon the allégation that the motion to 
extend the time was an imposition on the court from the fact that the 
bankrupt was not "unavoidably prevented," within the meaning of the 
statute, because the bankrupt was not ill during the greater portion of 
the 12 months. 

This motion to vacate is addressed to the judicial discrétion of the 
court. It is ex parte, and without notice to creditors. The granting 

©ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of this motion would preclude the bankrupt from oblaining his dis- 
charge. In spitè of this fact, however, the court should, in its discré- 
tion, grant the motion, if it finds that the motion is made seasonably 
and in good faith. This motion was not made until the expiration of 
the 18 months. In the Casey Case, 195 Fed. 322, 329, the District 
Court of the Northern District of New York denied the motion to 
vacate on the ground of lâches in presenting the motion. The court 
says: 

"Lâches Is measured sonietlmes by years and sometimes by days, depending 
on the nature of the case and the circumstances. Hère it was a question ôf 
months wlth the bankrupt. If his order extending his time to file liis applica- 
tion for a discharge was to be attaclced hy a motion to vacate, the motion 
should hâve beeu made promptly and long enough before the expii-ation of the 
18 months period to euable him to renew his application or file more proofs in 
support thereof, assuming the pétition to hâve been insuflicient." 

In the case before me, the pétition for an extension of time was 
filed on January 16, 1919, 5 days before the expiration of the 18 
months. The motion to vacate was not filed for 20 days thereafter. 
The pétition for discharge was published on January 20, 1919, notice 
was sent the creditors on January 27, 1919, and the bankrupt paid for 
the expense of publishing the notice. 

Under ail the circumstances of the case, I am constrained to find that 
the motion to vacate the order of extending the time in which to file 
pétition for discharge was not seasonably made. The motion is denied. 



THE JOHN B. ROBBINS. 

(District Court, E. D. Virginia. February 18, 1919.) 

Shipping (®=i132(5) — Damage to Cargo — Liability. 

Evidence held insuflicient to establish unseaworthlness of a vessel at 
the beginning of the voyage or improper stowage, but to show that 
damage to cargo resulted from errors in navigation or dangers of the 
sea, for which neither vessel nor owners were liable under Harter Act. 
§ 3 (Comp. St. § 8081). 

In Admiralty. Suit by the Hubbard Fertilizer Company against 
the auxiliary schooner John B. Robbins and J. H. Sturgiss and J. 
E. Mapp, its owners. Decree for respondents. 

John H. Skeen, of Baltimore, Md., and John W. Oast, Jr., of Nor- 
folk, Va., for libelant. 
Edward R. Baird, Jr., of Norfolk, Va., for respondents. 

WADDILE, District Judge. The libel in this case is filed to recover 
for alleged damage to and loss of a certain portion of a cargo of 35 
tons of guano, undertaken to be transported by the respondents from 
Cape Charles, Va., to Bayford, Va. 

The facts, briefly, are that the respondents undertook the service, 
and the fertilizer was duly loaded upon the deck of the schooner on 
Saturday, the 25th day of February, 1918. The schooner sailed at 

®3»For other cases see same toplo & KBY-NUMBBR ia ail Key-Numbered Dlgests & Indexes 
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8 o'clock on Monday morning, the 27th, f rom Cape Charles, and ar- 
riyed off Bayford at about 10 :30. Wind and weather conditions were 
propitious for the voyage, and no trouble was encountered until ar- 
riving off Bayford, when the vessel came to a standstill, and the mas- 
ter in his yawl boat proceeded to the mouth of the creek, which it is 
necessary to enter with a view of sounding to see if he could safely gp 
în. Meantime the vessel was left adrift with a man on board, and 
upon the master's return the schooner had gone aground, and he was 
unable to float her until that night about 10:30, when he anchpred in 
deep water, and during the night, about 3 o'clock in the morning, a 
violent storm came up, driving the Robbins ashore, and her cargo was 
either damaged or lost, with the exception of about 12 tons, and this 
suit is to recover for such' loss. 

The libelant espécially charges that the Robbins was unseawOrthy 
at the beginning of the voyage, as was unknown to the libelant, and that 
said cargo was negligently, wrongfully, and improperly stowed by the 
respondents upon said vessel. 

The court has given much considération to this case, and its conclu- 
sion is that the évidence does not establish the unseaworthiness of the 
vessel at the beginning of the voyage, nor does it show that there 
was any négligence either in the loading, stowage, or custody of the 
•goods after their delivery. It is true that the cargo was not loaded 
below deck of the vessel, where perhaps it would hâve been safer f rom 
éxposure to rain or storm ; but those conditions did not enter es- 
pécially into this disaster, and the fact that the cargo was loaded on 
deck in no manner, in the opinion of the court, affected the loss, as it 
would hâve been quite as seriously damaged in the hold, and probably 
more so, than upon deck. 

Under the provisions of the act of Congress of February 13, 1893, 
known as the Harter Act (27 Stat. 445, c. 105 [Comp. St. §§ 8029- 
8035])— Hughes on Admir. pp. 167, 168 — no recovery can be had for 
the loss sustained. either as against the vessel or its owners, and a de- 
cree may be accordingly entered dismissing the libel. 



In re SPAXGLER. 

(District Court, D. Massachusetts. February 23, 1919.) 

Ko. 20730. 

Bankkuptcï <g==>404(2) — ITailure op Bankbupt to Ot?tais Djsciiarge — tEF- 

FECT OF SeCOKI) I'R0CEEDI>'GS. 

Where a banknipt f!ùie<i to obtain a discharge, creditors whose; claim.s 
werè proved are ndt affected by subséquent bankruptcy proceedlngs 
against him, which afford no gtoûndfor a stay of sùlts by thfem, nor are 
such suits barred Vy his discharge therein. 

In Bankruptcy. In the matter of ■ Harold G. Spangler, bankrupt. 
On. pétition for stay of application for discharge. Denied. 

;<g=S)For othercases see same foplc.& KËY-NUMBEH'in ail Kçy^Numbçred Digegts & Indexes 
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Adolph M. Schwarz, of New York City, and Stanley A. Dèarborn, 
of Boston, Mass., for creditor. 

Reuben Hall, of Boston, Mass., îof bankrupt. 

MORTON, District Judge. Inasmuch as the bankrupt failed t'o 
■obtain his discharge on his prevîous voluntary pétition, the debts 
scheduled in that proceeding wiU not be affected by any discharge 
granted in this proceeding, if the creditors interested appear and as- 
sert their rights. Under such circiimstances, the discharge would 
be restricted to débits incurred sirtce the fîling of the former pétition' 
and would expressly exclude debts scheduled in or covered by the 
former pétition. As to such debts the pendency of the présent péti- 
tion affords no reaSbn for any stay of action in the state courts, and, 
if pleaded for that purpose, the plea could be met, 1 should suppose, 
by a replicatioh setting up the complète facts. 

As the bankrupt may be entitled to a discharge from some of thc; 
debts now scheduled, he ought not to be prevented from a;)plying 
for one ; and the présent pétition must theref ore be denied. 



THE LEXINGTON. 
(District Court, S. D. New York. Decomber :î1, ]!)17.) 

COIXISION <g=75 — MEETIXO STEAM A.ND SAIMNG VeSSEL — FAILt!BE TO Suow 
LiQHTS. 

A collision in Long Island Sound on a clear night betvvcou a patiSoug(>r 
steamer, wlth a lookout posted and oflicers on duty and h meetlii}; s<-ho<in- 
er, lirCld due solely to the lact tliat the schooner was not shovvlng her port 
light. 

In Admiralty. Suit for collision by Judson L. Hamilton, master of 
the schooner Stetson, against the steamer Lexington. Decree for re- 
spondent. 

Afïirmed 256 Fed. 65, C. C. A. . 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for libelant. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for claimant. • 

AUGUSTUS N. HAND, District Judge. The steamer Lexington 
coUided with the three-masted schooner Stetson in Long Island Sound. 
The Lexington seeks to excuse the collision upon the ground that the 
Stetson had no port light and maintained a négligent lookout. The 
accident occurred at night in clear weather. The libelant says the 
lights of the Stetson were set and brightly burning at the time of the 
collision, but that the impact of the Lexington extinguished the port 
light and shook down the starboard light. 

A gênerai considération which has impressed me is the inhérent un- 
likelihood of such a collision if the port light had been burning. The 

igzwPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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IvCxington was a passenger steamer. She had a bow lookout. Her 
niaster and quartermaster were also on duty at the time of the col- 
lision. That she should hâve run straight into a properly lighted 
schooner on a clear night vvithout seeing her until she was 2% lengths 
away is in itself, though possible, highly improbable. The John H. 
Starin, 122 Fed. 236, 58 C. C. A. 600. The libelant admits that there 
was no light immediately after the collision and is forced to claim 
that it was put out by the collision. Whether the collision would hâve 
had such an effect may be doubted. Moreover, the fact is highly sig- 
nificant that five of the dépositions of the libelant were taken before 
those of the claimant, and not one of thèse five witnesses said that 
the port light was extinguished by the collision, nor had the lihel any- 
where mentioned such an occurrence. They were followed by nine 
witnesses on behalf of the Lexington who swore that her port light 
was out. The déposition of Hamilton, the master of the Stetson, was 
taken, and he first testified that the light was shaken out by the col- 
lision. His report to the local inspectors had not mentioned that the 
light was thus extinguished. Moreover, he said he told his counsel ail 
the facts, but admitted on cross-examination that he did not think he 
told him that the port light went out. 

Neither the light, nor the man who lighted it, was produced at the 
trial. In view of the sharp conflict of testimony as to whether this 
lamp was ever lighted, and the admission that it was found to be out 
immediately after the coîHsion, I cannot believe the explanation of the 
single witness, Hamilton, that this condition was caused by the col- 
lision. 

The Stetson did not hâve a lookout just before the time of the col- 
lision. Chevrie, the lookout, testified that he went aft to look at the 
clock after another steamer had passed the Stetson, and when he got 
back the Lexington "was pretty near on top of us." Therefore he 
was absent at the most crucial time. The captain, however, was aware 
of the présence of the steamer which had been reported by Chevrie 
before; he was holding his course as he ought, and the steamer was 
under the rules hound to keep out of his way. The absence of the 
lookout therefore apparently did not contribute to the injury, and I 
place my décision purely upon the ground that the Stetson had insuf- 
flcient lights. 

The libel is dismissed, with costs. 
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THE LEXINGTON. 

(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 118. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit for collision by Judson L. Hamilton, master of the schooner 
Stetson, against the steamer I^exington. Decree for respondent, and 
libelant appeals. Affirmed. 

For opinion below, see 256 Fed. 63. 

Alexander & Ash, of New York City (Peter Alexander, of New 
York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 
PER CURIAM. Decree affirmed. 



ELDER DEMP-STER & CO., Limited, v. TALGE MAHOGANY CO. 
(Circuit Court of Appeals, Fîfth. Circuit. February 17, 1919.) 

No. 3320. 

1. ADMIRALTY ®=S>34 — tiACHES. 

While courts of admirai ty are not govemed by any statute of limita- 
tions, lâches or delay in judlcial enforcement of maritime claims con- 
stitutes a valid défense, where the circumstances are sueh that it Is to 
be inferred that défendant was prejudiced thereby, because of It de- 
priving him of évidence and the means of effective défense. 

2. Admiralty <@=>S4 — IaAches. 

In absence of excuse or explanatlon, delay of flve years, after expUcit 
déniai of liability because of no disclosure of fault as to elaim filed, in 
filing libel, countlng on faults of vessel for logs intended for cargo golng 
adrift from alongside ship anchored, some distance from shore, at Axlm, 
ofE west coast of Africa, held lâches constltuting valid défense; the oc- 
currence being such that knovfledge of! it vyas likely to be oonflned to 
the offlcers and crew and peisons brlnging the logs to the ship. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Ru fus E. Foster, Judge. 

Libel by the Talge Mahogany Company against Elder Dempster 
& Co., Limited. Decree for libelant, and défendant appeals. Revers- 
ed, with directions. 

Henry P. Dart, Jr., of New Orléans, La. (Henry P. Dart, Benjamin 
W. Kernan, and Benjamin W. Dart, ail of New Orléans, La., on the 
brief), for appellant. 

Edwin T. Merrick and Wm. J. Guste, both of New Orléans, La. 
(Merrick, Gensler & Schwarz, of New Orléans, La., on the brief), for 
appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

^=sT(ji otVicr cases see same toplc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
25tj F.— 5 
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WAIyKER, Circuit Judge. This was a libel in personam to recover 
the amounts of alleged expense to the libelant of recovering 30 ma- 
hogany logs, amd «p^f, the. alleged value of 21 other-suçh logs- which were 
lest; it being alleged that both the legs recovered and those lest went 
adrift, between September 23, 1910, ahd October 15, 1910, after they 
wëre delivered along:side the' ship charter ed by the libelant to carry a 
cargo of logs from Axim, on the west coast of Africa, foîNew Orléans. 
The libd dharged that the logs went adrift because of faults charge- 
able againSt the ship ; thë faults alleged being that thé ship was anchor- 
ed too far from shore, that the captain required more logs to be brought 
out each day while the loading was in'progress than could be taken 
aboard; during the day offtheir delivery alongside the ship, and that 
there was a lack of proper watch during the nights when the logs 
went adrift. The libel was filfd April 22, 1916. The charter party, 
which was made a part of the libel, contained a provision requiring 
the cargo to be "delivered alongside of the vessel,. where she can load, 
* * * always safely afloat within reach of her tackles." The 
delay in filing the libel was duly set up as lâches, such as to bar. the 
action. 

Before the filing of the libel the libelant had asserted no claim based 
on th^ logs going adrift further than was disclosed by the following oc- 
currences: On February 17, 1911, a firm of lawyers in New Orléans 
addressed to the respondent (the appellant hère) a letter stating that 
they had received for collection a claim of the libelant for the loss of 
21 logs shipped by,,the,respondent;'s steamer, costing the sum of $500, 
and the recoveryof 30 logs allowed to go astray, the recovery of which 
cost the libelant $245. In the reply of the respondent's agents to that 
communication, datèd .February ,18, 1911, they said, after stàting 
the contents of thé communication rëplied to: , 

''We'Mave never beeti presented with the claim by the Talge Mahogauy 
Gbmpahy. We <io flot Itnôw anythlng about any such claim, as the Talge Ma- 
hôgahy Company hiaTeinéver presented us wlth one. If you wlsh to take pro- 
ceëdlHgis-for the riscétvery of this mohey, you are at liberty to do so. If you 
thlnlr this aCtloîi) is necessary, please communlcate with our attorneys, Messrs. 
Dart & Kernaii.- ; i' ■■ • • 

"We certainly wiU'inot pay any claiin uutUwe haT« soitie évidence that 
we are pWigatedj tp pay, or havç ca,used other people to suffer da,mages that 
are clàimèd:*'' '''' '■"^''■■"■' '' '', ''■' ' ■'■':■ 

Iii à letter of the libelant, datëd February ^3, 1911', and adressed to 
the ■ respondent at New Orléans, it stated merely ' the inclosure ôf an 
invoice of which the following is a copy : 
■' ' ..:•'! . ■ •"The Taigé Mtilirtga'ny Company.''' 

■ ' ' ' ' ■ "Indlanapolis, Ind., Jany. "1, 1911. 

"Sold to Elder Dempster & Co., I>td., New Oi'ïeansj' La. : 

• Becoverihg 10' indhc^aii.y logs; .. .v.' ;.,..'.'... ........ '.. .^ 50;6o 

, Be€OV;ePihg 20;anahoga!iy- lo^.;. .,,,... .... . .,,.....• ^i >^,. -. . ....;.. 195,00 . 

Lost — 21 mahogany logs at $25.64 538.#4 



"AU the above logs went adrift from alongside the S. S. Audoni .whiïô 
loadlpgat .Axipi, Sept.; 23-Octr. 15,. .19(^,0." .^ 
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On June 8, 1911, fespQndent's agents at New Orléans, aftef havîng 
communicated witli their principal in lyiverpool, wrote a letter to the 
libelant, containing the following qijotation from a letter of the 
principal;: 

"Weare «july In receipt of your letter' of th« ïst Inst, inclosing clalm for 
$783.44, whleh tlie Tîilge Company Imve renderecl to you for loss of certain 
logs whilst the Andoni was loadiug at Axim in Sçpt./Oct. last. Howeyer, we 
canuot admit this claim, because oiir steamer cannot be lietd for loss or çpst 
in tecovering Ipgs, unless shè herself liad aetually slgned for them, and tliis 
we do not supposé is the casé:" ; 

That quotation was followed by the following statetnent in the let- 
ter of the agents: 

"I£ you hâve not got any receiiits for the logs in question, we think that 
it is, not reasonable to e^pect that we can get Liverpool to assume the re- 
sponslbility for loss of logs whilst in your possession." 

Nothing further occurred between the parties until the libel was filed 
as above stated. Evidence addnced indicated that when, in consé- 
quence of the filing of the libel, the respondent had occasion to get 
the testimony of the officers aiid crew of the chartered ship in référ- 
ence to the circumstances of the alleged delivery ând goingadrift of 
the logs, it was unable to do so becavise the officers and'cre^y had 
long before that time left the respondent's service, and none bf them 
coùld be located. 

After the respondent's explicit déniai of liability, based upon the 
absence of any disclosure of fault chargeable against it, more than 
five years elapsed before the filing of the libel, which, so far as appears, 
was the first assertion of any fault chargeable against the respondent 
which would make it liable for the alleged damage and loss. Until 
the respondent in some way was notified or informed that fault or 
négligence with référence to the logs going adrift was imputed to it 
or the ship, there was no occasion for it to seek évidence to meet or 
rebut that imputation. Its response to a demand which was made in 
such a way as not to indicate that the claim had any validity amounted 
to an invitation to the libelant to assert in a proper way whatever claim 
was relied on. Under the circumstandes, a natùral resuit of the libel- 
ant's f ailure for more than five years so to assert its claim as to indicate 
to the respondent that there was any need for it to seek évidence to 
show the invalidity of the claim was a loss by the respondent ôf thé 
opportunity of adducing évidence which it may be supposed would 
hâve been available to it, if the claim had been properly asserted 
with reasonable promptness. There is an absence of any showing of 
an excuse or éxplanation of the protracted delay in bringing suit. 
Continuously from the time of the occurrence in question the respond- 
ent had agents résident in New Qrleans, and it could hâve been sued 
there, and funds in the hands of such agents attached, at any time 
after the, alleged clàim is' asserted to hâve accrued. / ^ 

[1,2] While courts ôf admiralty are not governed by aijy statute 
oî lirnitation, lâches or delay in the judicialenforcement of maritime 
claims constitutes a valid défense, where the circumstances are such 
that it is to be inferred that the party proceeded against was. prej- 
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udiced by the delay because of it. having the effect of depriving him 
of évidence and the means of effectively defending himself. The 
Key City, 14 Wall. 653, 20 L. Ed. 896; Pacific Coast S. S. Co. v. 
Bancroft-Whitney Co., 94 Fed. 180, 36 C. C. A. 135. Coburn v. 
Factors & Traders Ins. Co. (C. C.) 20 Fed. 644. In the instant case 
the claim asserted grew out of circumstances attending the delivery 
and loading of a cargo of logs intended for a vessel anchored some 
distance from the shore at Axim. The occurrence was such a one 
that knowledge of it was likely to be confined to the officers and crew 
of the vessel and the persons who acted for the owner of the logs 
in bringing them out from the shore. It well may be supposed that 
the détails of such an occurrence would not long be kept in mind by 
participants in it, who were unaware of the existence of any question 
or controversy in regard to it. A long-continued failure of the cargo 
owner to make any disclosure of a claim that the ship was chargeable 
with faults in such a transaction is likely to resuit in the shipowner los- 
ing évidence, which would bave been available if the claim had been 
promptly made, even if the witnesses on whose testimony the ship- 
owner might be expected to rely remain alive and within reach. But 
when a party's reliance is on the testimony of the seafaring men 
composing the officers and crew of a f reight-carrying océan vessel, 
it well may be expected that ail or a material part of that testimony 
will be unobtainable, if the occasion of seeking to secure it does not 
arise for more than five years after the occurrence in question. The 
conclusion is that the delay in filing the libel was under such cir- 
cumstances that it involved préjudice to the party proceeded against, 
and that it amounted to such lâches as constitutes a valid défense to 
the claim asserted. 

It will be added that on the testimony of the two employés of the 
libelant who were witnesses in its behalf it is, to say the least, auestion- 
able whether the logs which went adrift were ever in the custody or at 
the risk of the ship. The testimony indicated that the logs brought out 
in rafts remained in charge of the libelant's employés until they 
were placed, one or more at a time, within reach of the ship's taçkle, 
and that the logs which the évidence showed went adrift were never 
so placed. 

The decree apoealed from is reversed, with direction to dismiss 
the libel. 

Reversed. 



STANDARD BITUUTHIO CO. v. CURRAN. 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 145. 

Pleading ®=s>248(2) — ^Amendment — ^Action on Conteact. 

In actions ex cpntractu, so long as plaintiff adhères to the original con- 

. tract on which the compjaint Is founded, an amendment is not objection- 
ablé which merely states more fuUy and accurately the facts with référ- 
ence to the contract, or changes the alleged date of the contract. 



^Sv^For other cases see same topic & KEY-NUMBER lu ail Itey-Numbered Dlgests & Indexes 
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2. Frauds, Statute of iS=>51 — Ageeements Not to be Performed Within 

One Year — Option to Terminate Within Year. 

A paroi eontract, which by its tenus may be terminated at tbe end of 
six montlis at tlie option of eitlier party, is not within the statute of 
frauds of New York, as one tliat "by its terms is not to be performed 
witliin one year." 

3. Courts <S=»366(1) — Fedehal Courts— Following State Décisions. 

A fédéral court in an action at law will follow a décision of the highest 
court of the state, construing its statute of frauds. 
Ilough, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action Ijj' Joseph Curran against the Standard BituHthic Company. 
Judgment for plaintifif, and défendant brings error. Affirmed. 

This cause conies hère on writ of error to the District Court for the Southern 
District of New York. The défendant in error, plaintifif below, and hereinafter 
called pJainliff, is a citizen of the United States and a résident of the borough 
of Richniond, city and state of New York. The plaintiiï in error, défendant 
below, and hereinafter called défendant, is a corporation organized and exist- 
ing under the laws of the state of West Virginia. The action is in eontract, and 
the complaint allèges three separate causes of action. 

The tirst cause of action sets forth the employment of the plaintiff by the 
défendant on September 2, 3910, as agent or promoter, to secure for défendant 
the sélection and adoption of bitulithic and Warrenlte pavements, with the 
right and privilège of niaking blds and executing eontracts for the laying of 
sueh pavements in certain communities in the states of New York and New 
Jersey, for the agreed priçe of $1,800 per annum as salary, and in addition 
thereto the further suni of 3 cents per sfiuare yard for each square yard of the 
aforesaid pavements laid in said communities ; that such employment provided 
for a temporary or probationary period of six months, and if, at the end of that 
perlod, the services were satisfactory, such employment was to continue for 
the further period of about nine years ; that, pursuant to said agreement, 
plaintiff performed work, labor, and services, under the direction of the de- 
fendant, for said period of six montlis, which were announced by said défend- 
ant to he satisfactory and acceptable ; that thereafter plaintiff continued In 
said employment, pursuant to and under the terms thereof, and that between 
the said 2d day of September, 1910, and the Ist day of August, 1912, he se- 
cured for the défendant certain specified eontracts for the laying of Its pave- 
ment in certain municipalities in the states of New York and New Jersey, to 
the aniount of 141,700 square yards ; that plaintiff performed ail of the condi- 
tions of said eontract upon hls part to be performed, until prevented by de- 
fendant on or abolit August 3, 1912; that the défendant, in violation of Its 
agreement, neglected and refused to pày plaintiff for the pavements laid by de- 
fendant to the extent of 94,500 square yards, under bids and eontracts se- 
cured for it by the plaintiff, and for which défendant was to pay the plaintiff 
the sum of 3 cents per squllre yard as a connnission, amounting in the aggre- 
gate to the sum of .Ï2.8:^.'>, althoueh plaintiff duly demanded payment. 

The second cause oî action set forth in the bill of complaint is substantlally 
the same as that set forth in the first, but is alleged In a différent form, and. 
as for work, labor, and services, without any référence to the agreement set 
forth in the jjrior cause of action. 

The third cause of action, after settlng forth the making of the agreement 
alleged in the first cause of action, and the due performance of ail of its terms 
and conditions upon the part of the plaintiff, and bis readiness and willlngness 
to continue to perforni the same, allèges Its répudiation and termination by the 
défendant, to the plaintiff's damage in the sum of $150,000. And judgment Is 
asked against défendant in the sum of $152,835. 

The flrst two causes of action are in éffect the same, but put in différent 
form. The first and second causes of action relate to what the plaintiff earn- 

^=For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ed while employed with tlie défendant bèfore he was aiscli&rgea. The third 
cause of action Is based, not on what the plalntiff earned undër tlie contract 
during the time it was In force,''bÛt on wliat hè clalmâ Hë'wûuld hâve earned 
aïter the contract had been terniîhated, ànd du'rlng US ilneXplred term, froin 
the tlme that he was discharged up to the time that hè clalnis the contract 
ran. 

The défendant admltted In its answer that It had not pald to plalntiff the 
sald sum of $2,835, or any part thereof, and it denled that the same, or any 
part thereof, was due and owlng to the plalntiff, as alleged lu the second 
cause of action. ïhe défendant denled, as a défense to the flrst aird third 
causes of action, that any such agreement or contract was made as alleged, 
and that, if bne was made, the same was vold,; in that It was not to be i)er- 
formed wlthin one year, and no note or mémorandum thereof -was made by 
the défendant and subseribed as requlred by the statute of the state of New 
York in suçh case made and provided. 

The case was submitted to a Jury, and a verdict was found in favor of the 
plalntiff in the sum of $8,527,20. The défendant moved to set aside the 
verdict, a,nd the court granted the motion, unless tbe plalntltf consented to 
reduce the same to the sum of $5,640.50. The plaintlff so conseiited, and judg- 
ment was entered for thls amount, together with the costs. 

Strong & Mellen, of New York City (Chase Mellen, of New York 
City, of counsel), for plaintifï in error. 

Éadie, Innés & Walser, of New Brighton, N. Y. (Bertratn G. Eadie 
and Frank H. Innés, both of New Brighton, N. Y., of counsel), for de- 
fendant in error. 

Eeîore WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
çpmplaint sets forth with particularity in its first cause of action a 
contract, the performance by the plaintiff of certain services thereunder, 
the failure of the défendant to pay for such services, and a demand for 
judgment; in its second cause of action the complaint sets forth the 
same work, labor, and services as in the first cause of action, and de- 
mands judgment upon quantum meruit ; and in the third cause of 
action the same contract is alleged as is set forth in the first cause of 
action, and damages for its breach are demanded. The allégations of 
the complaint are denied"by the answer. A question of fact was 
thereby created, which was submitted to the jury, and that body bas 
fourid a verdict in favor of the plaintiff, which is not to be disturbed, 
but rnust be accepted as conclusive, unless errors of law hâve been 
committed which require a reversai. 

It is alleged for error that during the progress of the trial the court 
permitted an amendment of the pleadings to conform the pleadings 
'to the proof. Courts, in the exercise of their common-law jurisdic- 
tion, may in their discrétion permit pleadings to be amended at any 
time he fore verdict, if such amendment does not surprise or préju- 
dice the opposite party. The authorities differ upon the question 
^hether a court, in thé exercise of its common-law jurisdiction, ihay 
q)£ lis own motion and w^ithout application by one of the parties order 
an amendment to be made. The Code of Civil Procédure of the 
State of New York (§723) provides as follows: '■ 

"Tlie court may, upon the trial, or at any ollier stage of the action, before 
or after judgment, in furtherunce of justice, and on such terms as it deems 
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.iust, amcud aiiy procrss, pica.ding, or otlier prooeediii]2, * * *' by iuseFt- 
iiig nn allegiitioji inaU'.i'ial to tlie cawp ; or, wliere tlio iimeiidiuent does not 
ehansosnlisratilinlly tlù> clain'i or défense, by conlorming the plpafiiiig or other 
proef'cdiiiffs'to tlle -facts provert. And iti every stage o£ tlie action the court 
uiiiiït. 'disregard aii.frror or defeet. .in tbe pleadings or other proceedings, 
wliieli does not affcct llie snijstantial rigbts of the adverse party. * * ♦ " ; 

. In the instant case the court did ,not amend on its own motion, air 
Ihough under the statute it would seeni to be possessed of power to 
do so : but it allowed the amcndment te be made after counsél for 
plaintiff stated that he wished the amcndment to be made. The first 
cause of action 'wa.s amcnded, so as to state that the plaintiff is entitled 
to a commission of 3 cents a square yard, on the yardage on ail sorts 
of pavement and kinds of pavement laid in the borough of Queens and 
the borough of P.ichmond ; in the borough of Queens 330,000 square 
yards, and in the borough of Richraond 140,480 square yards. This 
was objected to on the ground of surprise, as the complaint contained 
nothing to show that plaintiff claimed anything outside of the Waf- 
renite and bitulithic contracts which he seciu-ed. The plaintiff was 
also allowed to arpend tbe fîrst cause of action as to the time when 
the contract was to commence. The complaint was amended to state : 

"That the eontraet dated on the 2d day of September, 1010, wns that the 
term of emjdoyment was for (be terni of the Wai-reni(e and bitulithie pat- 
ents, approximately 9% .vears, to connnence Septeinl)er, ]0I0, with the option 
to (be plaintiff and an option to tlie défendant to temiinate such eontraet with- 
in 6 montbs therejlfter. if tlie services of (hc plaintiff wei'e unSatisfactory, or 
the position was luisatisfactory to the plîiintiff." 

The statement in the original complaint was as follows; 

"That ou or about the 2d day of Septeniber, 1010, in the city and county of 
New York, the plairitîfE and the défendant mntually eutered info a contract 
wherein and vs-hereby the défendant, for a vnUiable considération, appointed 
the plaintiff its agent or prombter for a period of about 9 years; said period 
to commence at a date 6 months snlisequent to the said 2d of Septeraber, 1010. 
should the plaintl(f*s services prove satisfactory during the said period of said 
6 months, iramediatel,v following tlie said 2d day of Sejitember, 1910, said 
period of 9 years being c'ôextensive with the life of certain patents. * * * " 

The fîrst of thèse amendments may now be disregarded, as the de- 
fendant has not been prejudiced therehy ; for the court, after the 
verdict, stated that he did not think there was any évidence to support 
the verdict as to the claim for pavements in Richmond and Queens, 
and added: ^ 

"I will either iierniit you to set the verdict aside, or shut out that part ol 
the damages which relate to Richmond and Queens." 

Plaintiff's counsel consented to that, and the verdict was reduced 
from $8,527.20'tq. $5,640.50. _ _ : 

[1] So far as the second amendment is concerned, it was quite 
within the power nOf;;the court tô make it, and error cannot be prédi- 
cated upon it. The amendinent was in the furtherance of justice, and 
worked no prejudite to the other party. In actions ex contractu, sd 
long as the p]atnt,i,ff,!âdheres to the original contract on which the com- 
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plaint is founded, an amendment is not objectionable which merely 
States more fully and accurately the facts with référence to the con- 
tract or changes the alleged date of the contract. See Stevenson v. 
Mudgett, 10 N. H. 338, 34 Am. Dec. 155 ; Pickett v. Southern R. Co., 
74 S. C. 236, 54 S. E. 375. 

[2] It is said, however, that plaintiff cannot recover, as the con- 
tract was not in writing, as required by the statute of frauds, and that 
the statute is applicable alike to the contract alleged in the original 
complaint as well as to that in the amended complaint, as it is clear 
that the contract could not be fully performed within one year. We 
need not concern ourselves with the contract as stated in the original 
complaint. The question for this court is whether the contract as 
stated in the amended complaint is or is not within the statute. 

The rule in England is clear that an option to détermine at any time 
a contract for a designated period exceeding a year has no effect in 
taking the case out of the statute of frauds. Birch v. Liverpool, 9 B. & 
C. 392; Dobson v. Collis, 1 H. & N. 81 ; Pentreguinea Fuel Co., 
Pegg's Claim, 4 De G. F. & J. 54. And see Reed on Statute of 
Frauds, vol. 1, § 202. But whether such an option contained in a 
New York contract is within or without the statute dépends upon the 
construction given to the statute by the courts of that state. 

In Blake v. Voight, 134 N. Y. 69, 31 N. E. 256, 30 Am. St. Rep. 
622, a contract required the plaintifï to procure consignments of goods 
to the défendants during one year from December 1, 1888, and that 
the défendants should pay the plaintifï a commission therefor; but 
it permitted either party to terminate it in June, 1889. The court 
said: 

"The statute applies to 'every agreement that by its terras is not to be per- 
formed within one year from the making thereof.' 4 R. S. (8tli Ed.) p. 25&0, § 
2. As it was the design of the statute not to trust the memory of the witnesses 
beyond one year, It has been repeatedly held that it does not apply to a con- 
tract which, consistent! y with its terms, may be performed within that period. 
The contract in question, therefore, as we construe it, is free from the re- 
stralnt of the statute. This conclusion flnds support in the adjudged cases, 
which, although uniform in this state, are somewhat at variance in other juris- 
dictions." 

[3] This court will foUow a décision of the New York Court of 
Appeals, construing a statute of the state of New York. D'Wolf v. 
Rabaud, 1 Pet. 476, 502, 7 L. Ed. 227. And as in the instant case the 
contract could hâve been performed according to its terms within one 
year by an exercise of the option at the end of 6 months, we must 
hold that the contract is one not required by the New York statute 
to be in writing. 

It is said, fînally, that the plaintifï had been paid in fuU for ail his 
services, and that on August 2, 1912, he signed a voucher check which 
contained the words "In full settlement to date," and that he rendered 
no services thereafter. The plaintifï claimed that this voucher car- 
ried on its face the condemnation of the construction for which the 
défendant contended, as it particularly limited the amount for which 
it was drawn to the particular items which it conlained, and that none 
of such items were within the claim of the plaintifï in this case. The 
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court in the charge to the jury called attention to this receipt and 
said: 

"It is for you to properly construe, together with the whole testimony, the 
meaning of that receipt. If you belleve it was a receipt in full for ail com- 
missions up to date, then, unless there was a mistake, a mutual mlstake, in 
the exécution of it, it would be eonclusive on the plaintlff that he was getting 
ail he was entitled to get at that tlme, ail that was due him at that time." 

The défendant took no exception to this part of the charge, and 
made no request with respect to it. In the absence of an exception, 
the défendant cannot raise the question in this court on writ of error. 
Moreover, there is no référence to the matter in the assignaient of 
errors. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). When a plaintiff pleads on 
oath a contract obviously obnoxious to the statute of frauds, brings 
his case to trial on the eve of the running of the statute of Hmitations, 
swears to an entirely différent agreement, which it is hoped escaoes 
the statute, and then before the jury seeks to plead his newly swom- 
to contract by way of amendment, the motion should be denied. To 
grant it is, in my opinion, abusing discrétion. Nor is the contract as 
last stated within the rule thought to be discoverable in Blake v. 
Voight. 

For thèse reasons I dissent. 



In re F. & D. CO. 

Pétition of HAGAR. 

(Circuit Court of Aijpeals, Second Circuit. January 15, 1919.) 

No. 154. 

1. CnATTEL MORTGAGKS iS=3.S5 CORPORATE MORTOACiES AGAINSÏ ReAL AND PeE- 

SOXAI, PkOPERTY — FlLIKO AS CllATTEL MORT(!AGE. 

IJen Law N. Y., § 231, providing that "mortsagps creating a lien on 
real and Personal property exécutée! Uy a coi'poration as security for the 
payment of bonds issued by such corporation" need not be flled as a chat- 
te! niortgage, applies to such a mortgage executed by a corporation to se- 
cure a single bond. 

2. Courts <S=3366(1) — Fédéral Courts — Following State Décisions. 

Whiie a fédéral court will foliow a settlod construction of a state statute 
by its higliest court, it is not bound to tollow a single décision of a trial 
court of tlie state. 

3. Confusion of Goods ©=>& — Sale op Property bt Trustée — Minqling of 

MORTGAGED AND UnMORTGAGED GOODS. 

Where a trustée sells for a lump sum goods of the bankrupt, some of 
whicli are within a mortgage, althougli some, not identltied, may not be, 
by the law of New York the mortgagee is entitled to the entlre proceeds, 
on the princii^le of confusion of goods. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

<g=»For other cases see aame topic & KBy-NUMBER in ail Key-Numbered Digests & Indexes 
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Tn thé matter of thè F. & D. Company, bankrtipt. Pétition by Mar- 
shall S. Hagar, trustée, to revise order of District Court. Affirmed. 
See, also, 242 Fed. 69, 153 G. C. A. 13. 

; Tbls cause epmes liere on pétition to revievv an ordei-iii bankraptçy, entered 
in tUeUniteO, States I.»istii(/t Court foi; tlie Soutlieru District 'of New l'orlc 
and entered tlierein on the 2d day of October, 1918. , . ' _' 

The banlirupt exeeuted a mortgage, dated 5th of Febi-ùary, 1912, t'ô' Thomas 
W. Joyce for the siiui of $650,000. This mortgage \yas snbordlnate to a mort- 
gage èxecuted by the bankrupt to the Tltlé" Insùr.irice Company' bf New York 
on the real property comprising the Madison Square (iilrden ftttd the Garden 
Theater securing a loan of ,$2,300,000. The second mortgage embraced the 
property Hnown as tlie Madison Squarç, Garden aijd p,arden Thçfitef, It ,was 
a real estate mortgage and was recorded as sueh. It was never séparately tlled 
or reflled a.s a chattel mortgage. It contalned, however, the followlng clause: 
"Together with ail flxtures and articles of Personal propef ty," iàttached to or 
used in connection with said premlses, ail of Xvhich it is declared are to be 
covered by this mortgage." 

On the ISth of Kovember, 1916, the F. & D. Company was adjudlcated a 
bankrupt in the tJnited States District Court for the Southern District of 
New York, and a few days later the petitioner hereln was appolnted' trustée Ih 
bankruptey of the estate. The flrst mortgage, the one exeeuted to the Tltle In- 
surance Company, and which covered the real property, was sold on the 8th 
of December, 1916, upon the foreclosure of the mortgage, and there was lett 
a balance of more than $300,000 due on the mortgage deb t. 

The référée in bankruptey held that the ehattels locilted in Madison Square 
Garden and the Garden Theater were not included under the lien of the 
flrst mortgage. And tlie trustée In bankruptey was authorized by order of 
the référée in bankruptey to sell' the ehattels lotated in Madison Square Gar- 
den and the Garden Theater free of the alleged lien of the second mortgage, 
the one to the respondent Joyce, and the property was so sold for $5,600, the 
proceeds of the sale to be held subject to the order of the court as to the 
validity of the alleged lien of the second mortgage. The mortgagee under that 
mortgage claims that under the terms of his mortgage lie is entitled to the 
inoiiey ; and the trustée in bankruptey claims that tlie iiioney is payable to 
himself for the benefit of the credltors of the bankrupt. 

At the hearing before the référée testimony was taken, and thereafter the 
référée directed the trustée to pay over to the respondent Joyce, the mortgagee 
under the second mortgage, the said sum of .$5,000, less the amount of $.5(K> 
deducted on account of the expenses incident to the administration of the 
estate. 

The trustée subsequeiitly flled a pétition, prayiug that the order of the 
référée be reviewed by the District Court. Thereafter the trustee's pétition 
w'as reviewed, and after hearing the District Court entered an order afflriniit'j; 
the order of the référée. The last order was entered on the 2d of October, 
1918, and it is this order which this court is now asUed to revlew. 

Stetson, Jennings & Russell, of New York City (Edward R. Greene 
and Kenneth E. Stockton, both of New York City, of counsel), for 
respondent. 

Augustus H. Skillin, of New York City (George W. Hubbell, of New 
York City, of counsel), for trustée. 

Before WARD and ROGERS, Circuit Judges. 

ROGERS, Ciixuit Judge (after stating the facts as above). [1] 
The sole question to be determined by this court is whether the mort- 
gage given to the respondent Joyce, the second mortgage, is a chattel 
mortgage and good as against creditors, although it was filed as a 
real estate mortgage, and not séparately as a chattel mortgage. Do the 
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laws of the state of New York require that this mortgage should also 
be filed as a chatfel morfgage ? The District Court filed a mémorandum 
opinion, in which it declared that the case of Clément v. Congress Hall, 
72 Mise. Rep. 519, 132 N. Y. Supp. 16, is flat authority in favor of the 
décision underreyiew. The court said : 

"As to who should get it tio moi-e is lield tlian that a trial court of the 
United States should not refuse to follow Judge Kollogg's ruling on a purely 
New York question. For that reason the rcfcrec's order is aftirmed." 

Before we proceed further, it is necessary to consider the provisions 
of the Lien Law of the state of New York (Consol. Laws, c. 33). The 
provisions applicable to this case may be found in the margin.^ The 
trustée in bankruptcy relies on section 230, and claims that, as the 
mortgage was not frled as required by the act, it is absolutely void as 
against creditors, and that he is entitled to the proceeds. The re- 
spondent Joyce relies on section 231, and claims that his mortgage is 
by that section a valid chattel mortgage, although not refiled as a chat- 
tel mortgage. 

This court is thus called upon to construe an act of the Législature 
of the state of New York which appears never to hâve been construed 
either by the New York Court of Appeals or by the Appellate Divi- 
sion of the Suprême Court of that state. The act has been construed 
only by the Spécial Term of the Suprême Court for Saratoga county, 
N. Y., in the case of Clément v. Congress, supra. That case does not 
appear to hâve been carried to a higher tribunal, or to bave been cited 
or referred to in subséquent décisions in the higher courts of the state. 
The court in that case discussed at length the question whether section 
231 applied to chattel mortgages executed by a corporation as security 
for a single bond, and it came to the conclusion that the section did 
apply to such cases. The court said : 

"It is urged on behalf of the défendants that this provision of law is not 
applicable, because wo hâve, In the case at bar, only a single bond secured by 
a single mortgage, and that the phraseology of the section in question Is 
confined to the plural number, including only 'Iwnds,' and that there niust be a 
plurality of bonds in order that the provision of the section may attach. It 
is not urged that the same reasoiiing applies to the plural term 'mortgages.' 
used in the same section. There is no apparent reason why the same principle 
of law should not apply to one bond which i.s conceded to apply to two. This is 
elearly a case where the provision of section 35 of the General Construction 

1 "Sec. 230. Chattel Mortffages to 6e Filed.— Exery mortgage or eonveyance 
intended to operate as a mortgage of goods and chattels or of any canal boat, 
steam tug, scow or other craft, or the appurtenances thereto, navigating the 
canals of the state, which is not accompanied by an immédiate delivery, and 
foUowed by an aetual and contlnued change of possession of the things mort- 
gaged, is absolutely void as against the creditors of the mortgagor, and as 
against subséquent purchasers and mortgagees in good faith, unless the mort- 
gage, or a true copy thcreof, is filed as directed in this article. 

"Sec. 231. Corporate Mortgages Against Real and Personal Property. — Mort- 
gages creating a lien upon real and Personal property executed by a corpora- 
tion as security for the payment of bonds issued by such corporation, or by 
any telegraph, téléphone or electrie light corporation, and recorded as a mort- 
gage of real property in each county where such property is located or through 
which the Une of such telegraph, téléphone or electrie light corporation nms, 
need not be filed or refiled as chattel mortgages." 
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Law (Consol. Laws 1900, C. 22) applies. Tliis section provides as follows: 
*Words in the singular number Include the plural, and in the plural number 
luclude the singular.' * * * The construction claimed by the défendants, 
limiting the opération of the section to mort gages securing plurality of bonds, 
cannot be successfuUy upheld. 

"Neitlier is there anything in the section Indleatlng any intention on the 
part ot! the Législature to confine its applicability to negotiable as distingulsh- 
able froni nonnegotiable bonds." 

[2] But we are told b)' counsel for the trustée that this décision is 
net binding upon this court because it was not, rendered by the highest 
court of the state. In Pease v. Peck, 18 How. 595, 15 L. Ed. 518, the 
Suprême Court of the United States held that, where there is a settled 
construction of a statute of a state by its highest court, it is the prac- 
tice of the fédéral courts to adopt it without criticism or further in- 
quiry. And see Beals v. Haie, 4 How. 37, 54, 11 L. Ed. 865, to the 
effect that a décision of a court other than the court of last resort is 
not binding on fédéral courts. 

On the other hand we are told by counsel for the respondent that it 
is not true that the fédéral courts will follow only the construction of 
a state law given by the highest courts of the state. In Erie Railroad 
Co. V. Hilt, 247 U. S. 97, 38 Sup. Ct. 435, 62 L. Ed. 1003, the Suprême 
Court held that the fédéral court, in construing a statute of the state 
of New Jersey, should follow the construction given to it by the 
Suprême Court of New Jersey, although it was not the highest court 
of that state. "In view of the importance of that tribunal in New 
Jersey," said Justice Holmes, "although not the highest court in the 
state, we see no reason why it should not be followed by the courts of 
the United States, even if we thought its décision more doubtf ul than 
we do." The Suprême Court of New Jersey is not a trial court, as is 
the Spécial Term of the Suprême Court of New York, and instead of 
being composed of a single judge, as that court is, it is composed of 
nine judges, who sit as an appellate tribunal. 

We do not regard the décision in the Hilt Case as laying down a rule 
which makes it incumbent upon this court to adopt a construction given 
to a state statute by a trial judge in a state court. While, therefore, 
free to examine the statute for ourselves, and to put our own construc- 
tion upon it, we hâve no hésitation in saying that we fully concur in 
the construction that the Suprême Court of New York gave to section 
231. We entertain no doubt that the construction which Judge Kel- 
logg gave to that section of the act in Clément v. Congress, supra, is 
correct, and rules this case. 

The question has been raised, however, whether that section applies 
to any mortgage not executed by a railroad, telegraph, téléphone, or 
electric light corporation. But the New York Court of Appeals has 
held that the section applied. to a mortgage given by a manuf acturing 
corporation. Zartman v. First National Bank, 189 N. Y. 267, 82 N. 
E. 127, 12 L. R. A. (N. S.) 1083. That décision is binding upon this 
court. See, also, Westchester Trust Co. v. Hobby Bottling Co., 102 
Àpp. Div. 464, 92 N. Y. Supp. 482, affirmed in 185 N. Y. 577, 78 N. E. 
1114, on the opinion of the court below. 

It is said that the respondent's mortgage does not cover chattels ac- 
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quired subséquent to February 5, 1912, which it will be recalled was the 
date of the mortgage. The exact wording o£ the mortgage is : 

"AU fixtures and articles of Personal property attached to, or used in con- 
nection with said premises, ail of which it is declared are to be covered by this 
mortgage." 

The use of the words "are to be covered," it is argued, indicate an 
intention to make the mortgage applicable to future acquired property. 
It seems to us that, if the intention had been to cover future interests 
or property subsequentlly to be acquired, that intention would hâve 
been more clearly indicated. But, however that may be, it is the law 
of New York that a mortgage of future interests is valid between the 
parties thereto and against ail other persons claiming under the mort- 
gagor voluntarily, with notice, or in bankruptcy. Reynolds v- ElHs, 103 
N. Y. 115, 8 N. E. 392, 57 Am. Rep. 701. It does not constitute a lien 
as against creditors whose clairns arose subséquent to the mortgage. 

But there is no évidence in the record of this case that there were 
any creditors of the bankrupt whose claims arose subséquent to the 
exécution of the respondent's mortgage. In the absence of any proof 
that the trustée represents creditors whose claims arose subséquent 
to the exécution of the mortgage, the respondent is entitled to the 
whole of the sum realized. 

[3] And there is no évidence in the record to show that any of the 
chattels sold were placed in the Madison Square Garden or in the Gar- 
den Theater after the exécution of the mortgage; and if there were 
any such it is impossible to say what portion of the lump price obtained 
for ail the chattels represents the selling price of those obtained prior 
to the exécution of the mortgage as distingm'shed from the price ob- 
tained for the chattels snbsequentlv acquired. And we understand 
it to be the law of New York that, where a person holding goods for 
the account of another confuses those goods with his own, so that 
they become inextricably mingled, the owner of the goods so mingled 
may claim the entire mass. Hart v. Ten Eyck, 2 Johns. Ch. (N. Y.) 
62, 108, 513. And see Dunning v. Stearns, 9 Barb (N. Y.) 630, 634. 

The order is afifîrmed, with costs. 



NATIONAL SURETY CO. v. UNITED STATES for Use of AMERICAN 
SHEET METAE WORKS et al. 

(Circuit Court of Appeals, Fifth Circuit. February 12, 1919. Rehearing 
Denied Mardi 15, 1919.) 

No. 3272. 

1. Peincipal and Surety <S=>57 — Sueety Companies — Reinstjbance- — Mat- 
TERs Covered. 

Provision of contraet, whereby the N. Surety Company agreed to take 
the place of the E. Surety Company on ail its bonds on which no written 
notice was glven by a certain tinie, that the E. Company agrées that 
there was no default on any of the bonds known to its ofBcers, does not 
except from the reinsurance agreemejit a bond on which there was de- 
fault known to such offlcers, in the absence of writteh notice, but is a 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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, ,1 ru,eJ,-^ tÎpdependeHt; çovenant, -breach of whlch gives cause of a,ctioii. for 

■ aàmafees. . , ' . , ' ' 

2. Principal and Subety (é=557 — Subety Companies — Reinstjbance — 

■ ENoWeîIdge Of Defattet. ' 

1\'irlnn tiie prorision of a contràet, whereby the N. Surety Company 
agreed to take the place of the E. Surety Company on its bonds, that 
there was no default on auj of the bonds kuown to its ofticers, they arc not 
shown'to haveknown of a default on a' bond for a governinent buildiii;,' 
contractor, beeause adrlsed by government architeet that the work would 
not bè, coiapleted till about a certain date, seven mouths after the time 
provîded by the contract; there being no default if the delay was caused, 
and àllowahce for It made, by the governmeut, as authorized by the con- 
tract. 

Appeal from the District Court of the United States for the North- 
ern. District of Mississippi; Henry C. Niles, Judge. 

Suit by the United States, for the; use of the American Sheet, Métal 
Works and others, against the National Surety Company. From an 
adverse decree, défendant appeals. Affirmed. 

Percy Bell, of Greenville, Miss., and Wm. Grant and Wm. B. Grant, 
both of New Orléans, La., for appellant. 

J. S. Sexton, of Hazlehurst, Miss., for appellees. 

Before WALKER and BATTS, Circuit Judges, and POSTER, 
District Judge, 

WALKER, Circuit Judge. The Empire State Surety Company 
was the surety on a bond given by the contractors for the érection of 
a post office building at Greenwood, Miss. While that bond was in 
force, by an agreement enteted into by and between the National Sure- 
ty Company (which will be referred to as the appellant) and the Em- 
pire State Surety Company, made and dated September 18, 1912, 
the former, in considération of the payment to it by the latter o£ 68 
per cent, of the current unearned premium on each of the surety bonds 
specified in a schedule annexed to the agreement, in which was included 
the above-mentioned bond, reinsured — 

"ail the said unexpired surety bonds • * • for any default of the prin- 
cipals named in said bonds and for loss sustained by the Insured in such poli- 
cies after 4 o'clock p. m. of the 22d day of August, 1912, and agrées to re- 
pay to the Empire State Surety Company, its successors and assigna, any 
sum which the Empire State Surety Company shall be liable to pay in con- 
séquence of any such default." 

That agreement contained the foUowing, among other, provisions: 

"The National Surety Company agrées to fulfiU ail the obligations of the 
Empire State Surety Company under the bonds and policles hereby reinsured 
against loss as above stated, and agrées to adjust ail claims arislng as afore- 
sald under any of such bonds and such policles at its own expense, and to 
pay, as aforesaid, ail valid claims arislng as aforesaid under said bonds and 
policles in accordance with their terms and conditions occurring after Au- 
gust 22, 1912, at 4 o'clock p. m. The Empire State Surety Company hereby 
transfers to the National Surety Company ail its rights, Interests, powers, 
and privilèges under ail such bonds and such policles, so that the National 
Surety Company may act thereon in ail respects as if it had itself issued such 
bonds and such policles, and said National Surety Company may glve any 
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notices în relation- to saicl bonds and snld policies that the Empire State Sure- 
ty Company could give, such notices ta be glren ^ither in its own name or 
in the name of the Empire State Surety Company, or bptli, aud ail notices, 
proofs of loss and ofher papers whidi tlie oblifçees in any of said bonds 
* ♦' • sliall hâve the rigiit to give to tbe Empire State Slirety Company 
may be given in lilîè mannei' toithe National Suroly Company with lilje eftect 
as if given totbe: Empire' State Siirety Company; it lieing the intention ;of 
this agreement tlia,t.the National Surety Company sjhall, talie the place; of 
the EmiJire State Surety Company as to ail said unexpli-ed bonds * * • in 
ail respects with regard to ail obligations therein and for loès thereunder, on 
whlch no written notice of claim was recelved by any of thé offlcers of the 
Empire State Surety Company, located at Its home otHce in the city of New 
York, or in the borough of Broolilyn, and upon which no written notice was 
reeeived by any of its gênerai agents, or branch office managers, located at 
[named places], or upbn whicliany written notice was given to any agent of 
the said cômpany prlor to 4 ô'clôcli p. m. on August 22, 1912. * • * 

"The'Empire State Surety Company agrées that upon hone of the bonds and 
policies which haye; been or shaîl be tendered to the National Surety Com- 
pany for reinsurance in aecordance with the terms of this, agreement has 
there been preseilted any written notice of daim to any of the otlicers of the 
Empire State Surety Company, located at [named places], or written notice 
of clalm given to any agent of the company prior to August 22, 1912, at 4 
o'elocii p. m., and that there was no kuown rtefanlt, claim or loss upon any of 
said bonds and policies by any offlcer of the Empire State Surety Company 
located as aforesald. And the Empire State Surety Coiiipany further agrées 
and wari-ants that Its offlcers, located as afovosaid, bave not waived or raodi- 
fled any of the conditions or provisions of any of said bonds * * * ex- 
cept as shall be shown by the papers attached to the files relating to such 
bonds and policies." 

[1] By the terms of tlie bond given by the Empire State Surety 
Company, it was liable for a default of the contractors which occurred 
after August 22, 1912. No notice of a claim on that bond was given 
prior to 4 o'clock p. m. of August 22, 1912, or prior to the exécution 
of the above-mentioned reinsurance contract. This suit involved the 
question whether, under that contract, the appellant was liable because 
of the default mentioned. By the decree appealed f rom it was decided 
that it was. The correctness of this décision is questioned on the 
ground that the contractors were in default on the contract prior to 
August 22, 1912, at 4 o'clock p. m., and that such default was known 
to offlcers of the Empire State Surety Company prior to that time. The 
correctness of the decree appealed from is not questioned on any other 
ground. 

It seems that the last above quoted provision of the reinsurance con- 
tract is not entitled to be given such efifect that a bond which, by the 
terms of the preceding part of the contract, was reinsured, was ex- 
cluded from such reinsurance by the circumstance that a default of 
the principal was known to the surety at or prior to the time when 
the reinsurance was made effective. Without condition or qualification 
the appellant agreed to "take the place of the Empire State Surety Com- 
pany as to ail said unexpired bonds in ail respects with regard to ail 
obligations therein and for loss thereunder, on which no written notice 
of claim was reeeived by" specifîed officers, gênerai agents, or branch 
office managers of the Empire State Surety Company, "or upon 
which any written notice was given to any agent of the said company 
prior to 4 o'clock p. m. on August 22, 1912." Under that provision. 
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only the givîng of a written notice was to hâve the effect of excepting 
an unexpired scheduled bond from the reinsurance obHgation express- 
ed. It was not stipulated that the fact that a default of the principal 
was known to the original surety was to hâve that effect. It seems that 
compliance with the other provision, whereby the original surety agreed 
"that there was no known default * * * upon any of said bonds 
and policies by any officer of the Empire State Surety Company lo- 
cated as aforesaid," was not made a condition précèdent to the taking 
effect of the reinsurance obligation, and that that provision was an 
independent covenant, for a breach of which the covenantee would hâve 
an action for damages; that covenantee as the reinsurer remaining 
subject to the obligation imposed upon it by the contract. 

[2] But, though the provision be treated as having the effect of ex- 
cepting from the reinsurance agreement an unexpired bond, a default 
of the principal on which was known to an officer of the original surety 
at or prior to the time when the reinsurance became effective, it did 
not, under the évidence adduced, hâve that effect with référence to the 
bond in question. What is relied on to prove that, prior to August 22, 
1912, the officers of the original surety knew of a default of the prin- 
cipal, is that, prior to that date, they were advised by a communication 
from the office of the United States supervising architect at Washing- 
ton that the contract for the building of the post office would not be 
completed until about February 1, 1913. Knowledge of that fact, by 
itself, did not amount to knowledge of a default by the contractors. 
The contract provided that the work agreed to be performed "shall be 
completed in ail its parts by July 1, 1912," and "that time is and shall 
be considered as of the essence of the contract on the part of" the 
contractors. But it contained, also, the following provision: 

"It is further covenanted and agreed that the United States shall hâve tho 
rlght of suspending the whole or any part of the work herein contracted to 
be done, whenever in the opinion of the supervising architect it may be neces- 
sary for the purposes or advantage of the work, and upon such occasion or oc- 
casions the contraetor shall, without expense to the United States properly 
cover over, secure, and protect such of the worl^; as may be liable to sustain 
injury from the vi'eather, or otherwise ; and for ail such suspensions the con- 
traetor shall be allowed one day additional to the time herein stated for each 
and every day of such delay so caused in the completlon of the work, the same 
to be ascertained by the supervising architect ; and a similar allowance for 
extra time will be made for such other delays as the supervising architect may 
flnd to hâve been caused by the United States, provided that a written claim 
therefor is presented by the contracter within 10 days of the occurrence of 
such delays." 

The contractors were not put in default by the noncompletion of the 
work by July 1, 1912, if the delay was caused and allowance for it made 
as provided for in the clause just quoted. One who knew only that the 
work was not completed by July 1, 1912, but did not know whether 
the delay was or was not such as the contractors had become entitled 
to in pursuance of the contract, cannot properly be said to hâve 
known that the contractors were in default. There was no évidence 
tending to prove that, at the time the reinsurance agreement was 
entered into or "prior to August 22, 1912, at 4 o'clock p. m.," any officer 
of the Empire State Surety Company knew whether the contractors 
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had or had not become entitled under the contract to delay the com- 
pletion o£ the work until about February 1, 1913. The only ground 
reUed on to support the contention that the appellant, under its rein- 
surance agreement, was not liable for the contractors' default, was un- 
supported by the évidence adduced. It follows that the complaint 
against the decree appealed from is not sustainable. 
That decree is affirmed. 



GREEN V. INTERSTATE CASUAI.TT CO. 

(Circuit Court of Appeals, Fifth Circuit. MarcU 3, 1919.) 

No. 3253. 

Pbincipal and Surety <S=>57 — Fidelity Bonds — Renewals — Avoidance for 
Bheach of Wabkanties. 

A surety company, whieh executed a bond, insurlng the fidelity of a bank 
cashier, and annual renewals thereof, each "sub.iect to ail the covenants 
and conditions" of the original bond, and made in considération of a 
written statement by the bank that the cashier was not then in default, 
which statements were by the original bond made warrantles, held not 
liable for defaults occurrlng after the original term, where it was shown 
that the cashier was in default during such term, and that ail renewal 
statements to the contrary were false. 

In Error to the District Court of the United States for the Northern 
District of Alabania ; William I. Grubb, Judge. 

Action at law by D. L. Green, as receiver of the Bank of Panama 
City, against the Interstate Casualty Company. From the judgment, 
plaintiff brings error. Affirmed. 

Sterling A. Wood, of Birmingham, Ala. (John H. Carter, of Mari- 
anna, Fia., on the brief), for plaintiff in error. 

J. T. Stokely and R. H. Scrivner, both of Birmingham, Ala., for de- 
fendant in error. 

Before WALKER and BATTS, Circuit Judges, and BEVEREY D. 
EVANS, District Judge. 

WALKER, Circuit Judge. This was an action by the plaintiff in 
error, suing as the receiver of the Bank of Panama City, on a bond and 
renewals thereof given to the bank by the défendant in error, the In- 
terstate Casualty Company, as surety of one McKinzie, who was the 
cashier of the bank. By the original bond the surety agreed "to make 
good and reimburse to the obligée, to the extent of ten thousand dollars, 
any and ail pecuniary loss sustained by the obligée of money, securities, 
or other personal property in the possession of the principal, or for 
the possession of which he is responsible, by any act of dishonesty on 
the part of the principal in the discharge of the duties of bis office or 
position as set forth in said statement referred to, amounting to lar- 
ceny or embezzlement, and which shall hâve been committed during the 
continuance of this bond, or any renewal thereof, and discovered dur- 
ing said continuance, or within" a time specified. Prior to the mak- 
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ing" bf' fte bOhd the obligée madé à Written statement to the^ stirety, 
which wàsreferred to in à clause of the bond immediàtely preceding 
the followi'ng one : ' , ' ■ ;' ■':■'.■■■■■■ 

''!Ko'vr, therefore, in considération of tlie suui 6t tweiity-five (S25;00) dollars 
pilid lis a pr&miiim for the period frora OctolKn' 1, 1910, to Ootober 1, 1911; at 
12 o'cloclî iiooii. and iipon the faith of th«; said stateuient as aforesaid b.v the, 
obligée, and any subséquent stateuient or stateinent;,, ail of which, stptçînetits 
the obligée hereby warrants to be trne, it is liereby agreed and declaréd that, 
subjeet to the provisions and conditions herein contained, whicli shall be 
conditions précèdent to the right ou the part of the obligée to recover un<lei' 
this bond, the surety shall," etc. , , ,. 

Each of :the renewals was evideiiced by an instrument, called "Con- 
tinuation Certificate," a copy of one of which is the following: 

"In considération of the sum of thirty no/lW dollars, the Interstate Casualty 
Company hereby contîiiuegiin force bond No. 1171-10 in the sum of ten thou^ 
sand and no/100 dollars, on behalf of Oscar l'aul McKlnzie, in favor of Bank 
df Panama City, for thè period beginhing the flrst day of Ootober, 1911, and 
piidlng on the flrst day of Oetober, 1912, sub.ject to ail the covenants and con- 
ditions of sald original bonds heretofore Issued, dating from the tirst day of 
Oetober, 1910. 

"Witness the signature of the président and assistant secretary, this 20th 
day of September, 1911. Henry B. Gray, Président. 

"[Seal.] ■ Cory F. Baker, Asst. Secretarj'." 

Prior to the making of each continuation certificate the obligée gave 
to the surety a wrîtten statement, a copy of one of which is the fol- 
lowing : 

"To the Interstate Casualty Company: 

"Thi.s is to certify that the books and acconnts of Mr. Oscar P. McKinzie 
were exîimined by us frojn tinie to tinie in the regular coui'se of business .and we 
found tbem correct in every respect, ail juoneys or property in his control or 
custody being accounted for, wltli proper securities and funds on hand to bal- 
ance his accounts, and he is not now in default. 

"He bas performod his duties in an acceptable and satisfactory manner, and 
no change lias occurred in the ternis or conditions of his eniployment as spec- 
Ified by us when tlie Iiond was executed. 

"Dated at l'aiiania City, Fia., this 27th day of September, 1911. 

"[Signature of KniployerJ Bank of Panama City. 

"By G. W. West, 

"[Bank .Seal] Président [Officiai Capacity]." 

The renewals in 1912, 1913, and 1914 were accomplished in like 
manner. The bill of exceptions contains the following statement: 

"It was admitted that a tender of the premiums paid on the bond, with in- 
terest, hiid been tiinely made, and eiich tender had bcen niade good by bringing 
the nioney in open court, which tender had beeu and was refused by the 
plalntiff." 

The évidence adduced was without conflict to the effect that at the 
time of each of the renewals McKinzie was in default, having mis- 
appropriated to his own use funds of the bank while acting as its 
cashier. It did not show that he was in default at the time the orig- 
inal bond was made. The court instructed the jury to find for the 
plaintifï for the agreed ainount of the shortage which accrued during 
the period covered by the original bond, with interest on that amount. 
It ruled that as to ail other shortages the plaintifif was not entitled to 
recover. The last-mentioned ruling was duly excepted to. 
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By the terms of each of the continuation certificates the obligation it 
evidenced was "subject toall the covenants âtid conditîdfts of Said orig- 
inal bond heretofore issued, dating f rom the Ist day of October, 1910." 
This resulted in making the covenants and conditions of the original 
bond parts of the renewal agreements as effectually as if they had been 
copied in the continuation certificates. It follows that each continua- 
tion certificate, is. to be regarded as containing the provision warrant- 
ing the truth of the statement referred to in the original bond and of 
any subséquent statement or statements. That included a warranty of 
the truth of the statement made prior to and in contemplation of the 
issue of each continuation certificate. Each of those subséquent state- 
ments was false in its assertion, with référence to McKinzie, that "he 
is not now in default." 

The bank had notice from the terms of the original bond that it 
was issued in reliance upon statements made in its behalf to the surety 
Company, and that, in the ordinary course, renewals, which the terms 
of the bond showed were in contemplation, might also be based upon 
further statements to be made on jjehalf of the bank. In view of 
thèse circumstances, and of the additional one that each continuation 
certificate expressly made the obligation it evidenced subject to the 
covenants and conditions of the original bond, one of the provisions 
of which was a warranty of the truth of the statement specifically re- 
ferred to in the bond and of any subséquent statement, there is no 
room for holding the surety company bound by a continuation certifi- 
cate issued on the faith of a statement which was warranted to be 
true, but was false in a respect material to the obligation which the 
surety company conditionally incurred. Guarantee Co. v. Mechanics, 
etc., Co., 183 U. S. 402, 22 Sup. Ct. 124, 46 L,. Ed. 253; Fidelity & 
Deposit Co. V. Courtnev, 186 U. S. 342, 22 Sup. Ct. 833, 46 L. Ed. 
1193. 

It is not fairly questionable that the statement in référence to the 
cashier that "he is not now in default" was one of a fact material to 
the contemplated undertaking of the surety company. Max J. Winkler 
Brokerage Co. v. Fidelity & Deposit Co., 119 La. 735, 44 South. 449. 
The terms of its undertaking were such as to make the truth of that 
statement a condition précèdent to the right on the part of the obligée 
to recover on the renewals of the bond. As the évidence without con- 
flict showed that the quoted statement was false, the court did not err 
in ruling that the plaintifï was not entitled to recover for shortages 
which occurred during the periods covered by the renewals of the bond. 
The évidence disclosed a state of facts under which, by the explicit 
terms of the renewal agreements, the surety company vvas not to be 
liable for shortages occurring during the periods covered by the re- 
newals. 

In the course of the argument in behalf of the plaintifF in error at- 
tention was called to a number of décisions with référence to contracts 
not based on statements warranted to be true. Those décisions are 
not pertinent to the question presented in the instant case, which is a 
suit on contracts based on statements warranted to be true, but which 
tumed out to be false. 

AfïirmeA 
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BANK OF COMMERCE & TEUSTS OF RICHMOND, VA., v. McARTHUK 

et al. 

(Circuit Court of Appeals, Fifth Circuit. February 27, 1919.) 

No. 3289. 

1. Fbaudulent Convbtances ®=241(5) — Remedy of Creditor — Conditions 

precedent. 

A creditor, to maintain a suit to set aside fraudulent transfers by debt- 
or and subject tlie property, need not liave judgmeut at law and exécution 
returned unsatisfied in that jurisdlction ; he sliowing that he bad ex- 
tiausted his légal remédies by recovering judginent, on whieh exécution 
was returned unsatisfied, in the only jurlsdietion in which process could 
be served on the debtor. 

2. Fraudulent Conveyances <S=>255(.'5)— Suit to Avoid— Necessart Parties. 

Judgment debtor, having no longer any interest in property traudu- 
lently transferred by Mm, is not a necessary party to suit by judgment 
creditor to set aside tlie transfer and subject the property to tlie judgment. 

Appeal from the District Court of the United States for the South- 
ern District of Florida; Rhydon M. Call, Judg-e. 

Suit by the Bank of Commerce & Trusts of Richmond, Va., against 
Adam McArthur and others. Bill dismissed (248 Fed. 138), and com- 
plainant appeals. Reversed. 

E. J. Iv'Engle and M. H. Long, both of Jacksonville, Fia. (J. Craw- 
ford Biggs, of Raleigh, N. C, on the brief), for appellant. 

H. h. Anderson, of Jacksonville, Fia., and H. M. Hampton, of Ocala, 
Fia., for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WAEKER, Circuit Judge. This is an appeal from a decree dismiss- 
ing, on motions of the appellees Walter Ray and N. G. Wade, a bill of 
complaint filed against them and others by the appellant, Bank of Com- 
merce & Trusts of Richmond, Va. The dismissed bill, which was 
filed September 29, 1916, disclosed the following, among other, facts : 

On or before October 1, 1912, Adam McArthur, J. Sprunt Newton, 
and W. M. Walker, by written indorsement, guaranteed $100,000 of 
the bonds of the Newton-McArthur Lumber Company, a North Caro- 
lina corporation, which bonds became the property of the appellant. 
In an action on some of those bonds brought in September, 1913, in 
the United States District Court for the Eastern District of North 
Carolina by the appellant against Adam McArthur, Newton, and Walk- 
er, who réside in North Carolina, judgment was rendered against them 
in the sum of $7,082.32. In another action brought in the same court 
in March, 1914, by the appellant against the same parties on other 
bonds of the same issue, judgment was rendered on June 13, 1914, for 
the sum of $80,000, with interest thereon from October 1, 1913. Ex- 
ecutions were duly issued on the two judgments. Under the exécution 
issued on the $7,082.32 judgment, ail of Adam McArthur's Personal 
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property, subject to levy, which could be found by the marshal, was 
sold, and the net amount of $163.12 was realized and applied on that 
judgment. The sum of $56.81 was realized on the exécution issued 
on the $80,000 judgment ; the net proceeds, $4.99, being applied on 
that judgment. Before the institution of the suits in which the two 
judgments mentioned were rendered, ail the property of the Newton- 
McArthur Lumber Company had been put in the hands of a receiver. 
By proceedings in the receivership suit, ail the property of that Com- 
pany, with an exception to be stated, was converted into cash, and the 
net amount realized, $27,500, was applied on the above-mentioned 
$80,000 judgment. The only other assets of that company are two 
daims, upon which suits hâve been brought, and $1,500 cash in the 
hands of the receiver. Not more than $7,500 can be reahzed in any 
event on the claims in suit. In a suit instituted in a North Carolina 
court by the appellant and other creditors of Adam McArthur, ail his 
real estate which could be subjected to the payment of his debts was 
placed in the hands of a receiver. A judgment in favor of a creditor 
other than the appellant constitutes a first lien on that real estate. That 
real estate is greatly less in value than the amounts remaining unpaid 
on the above-mentioned judgments in favor of the appellant. Adam 
McArthur, J. Sprunt Newton, and W. M. Walker are named as de- 
fendants. The averments of the bill show that ail three of them ré- 
side in North Carolina, and that there is no one in Florida the service 
of process upon whom would bind either of them. Each of them is 
wholly insolvent. Formerly, and while the debts on which the appel- 
lant recovered judgments in North Carolina were in existence, Adam 
McArthur had sundry items of property in Florida. That propertj' 
was acquired from him by défendants, who live in Florida, and upon 
whom process in this suit has been served. It was so disposed of that 
Adam McArthur ceased to hâve any interest in it. But the disposi- 
tions of it were made under such circumstances as to be invalid against 
the creditors of such former owner. 

[1] The averments of the bill bring the case within an exception to 
the gênerai rule that to maintain a creditors' bill there must first bave 
been a judgment at law and exécution thereon returned unsatisfied in 
the jurisdiction in which such bill is filed. A creditor sufficiently shows 
that he has no adéquate remedy at law, in the jurisdiction in which he 
seeks équitable relief, when he discloses the impossibility of obtaining 
in that jurisdiction a judgment at law against the debtor, and that the 
only remédies at law anywhere available bave been exhausted with- 
out satisfying the demand asserted. The averments of the bill show 
that the appellant had exhausted the légal remédies available to it. It 
recovered judgments against the debtors in the only jurisdiction in 
which process could be served upon them, and exécutions on those 
judgments bave been returned unsatisfied. Because of the absence 
from Florida of Adam McArthur, that not being the state of his rési- 
dence, an action at law on the North Carolina judgments against him 
could not be maintained in Florida, as service on him of process in 
such action could not be had. By no action at law could the creditor 
hâve reached and subjected the property m Florida which the debtor 
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had Warisferred. Where a creditor invokes.the aid of a court of equity 
to set aside trans fers bythe debtor of his prpperty in fraud of the 
(ireditor, and to subject transferred property in which the debtor no 
longer bas any bénéficiai interest, and shows thatit is impossible to ob- 
tain a judgment at law against the debtor within the jurisdiction where 
the suit in equity is brought, nothing more is required to show that 
the creditor has no plain, adéquate, and complète remedy at law. A 
creditor so situated is entitled to resort to a court of equity. National 
Tube Works v. Ballou, 146 U. S. 517. 13 Sup. Ct. 165, 36 L. Ed. 1070; 
Case V. Beauregard, 101 U. S. 688, 25 L. Ed. 1004; Williams v. Adler- 
Goldman Commission Co., 227 Fed. 374, 142 C. C. A. 70; Hardware 
Co. V. Driggs, 13 App. D. C. 272; N. T. Bank v. Wetmore, 124 N. 
Y. 241, 26 N. E. 548. 

[2] In behalf of the appellèes it is contended that the dismissal of 
the bill is sustainable on the ground stated in the decree, namely : 

"That the défendants Adam McArthur, J. Spnint Newton, and W. M. Walk- 
er are necessary parties to this cause, and that they are not cltizens or rési- 
dents of the State of Ilorida, and not subject to the process of this court, and 
cannot be subjected to the jurisdiction thereof by Personal or constructive 
service." 

The property sought to be subjected to the satisfaction of the ap- 
pellant's demands is the above referred to Florida property which for- 
merly belonged to Adam McArthur, and was transferred by him as 
above stated. Under the averments of the bill, that former owner of 
the property in question no longer has any interest in it. He has no 
such interest in the subject of the suit as requires that he be made a 
party to it. He would not be prejudiced or affected by a decree sub- 
jecting the property in question to the satisfaction of the appellant's 
demands. The attacked transfers and conveyances are binding as be- 
tween him and his transférées or grantees, the résident défendants pro- 
ceeded against. The averments of the bill show that those transfers 
are not binding upon the appellant, the transferror's creditor. Relief 
sought could be granted without afïecting either of the three nonresi- 
dents who were named as défendants. As to them, the suit can be 
abated, and it may then be prosecuted against the résident défendants. 
No one of the three named nonresidents is an indispensable party to 
the suit. 

The court erred in dismissing the bill. Its decree to that eflfect is 
reversed. 
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Inre AMEEIOAN CANDY MFf!. CO. AppenJ of MOORB. Appealot , ; 
: HANKAHAN; . 

(Circuit Coin't i9f Appeals, Second Circuit. Jamiary 15, 1919.) 

Nos. 119, 120. 

Bankrxjptct ®=»205-^E(juitabi,e Liens — ^Phopeuïy Pbaudulently TftANSrEK- 

RED TO BaSKBUPT. ■ ■ ■ : >' 

Under the| law. of New York, by whicli ohe corporation may transferall 
Its property to anotlier, but subject to objeeting créditons' rigbts or "équit- 
able liens" therein, judgment creditors of a corporation, which transfers 
its property, ail in New York; to another corporation, altUough both are' 
foreign to that State, may follow sucU property iu the bands o£ the trustée 
in bankruptcy of the transférée. 

Appeals from the District Court of the United States for the East- 
ern District bf New York. 

In the matter df the American Candy Manufacturing Company, bank- 
rupt. .From orders of the District Court, Ella L,. Moore and Josie G. 
Hanrahan separately appeal. Reversed. 

For opinion below, see 248 Fed. 145. 

Appeals by petitioners from orders in bankriiptcy entered in tlje District 
Court for the Eastern District of New York. By stipulation the following facts 
appeared : 

Fi'anklin's, Incorporated, is a New Jersey corporation, which did business 
in New York. In or shfirtly before January, 1915, certain offlcers of that Com- 
pany, by fraudulent représentations, induced both petitioners to purcbase tbe 
"coupon notes" of their company. On April 12, 1915, Franklln's conveyed ail 
its property, real and personal, to the bankrupt above nained, a corporation of 
Delaware whose offlcers and directors were the same as those of Franklin' s. 
The transferred property was ail in Queens county, N. Y., and such transfer 
divested Franklln's of ail it owned. The conveyance was expressly subject to 
the grantor's debts and liabllilies, and tbe bankrupt by resolution of its direc- 
tors assumed said délits. The deed for the conveyed realty was recorded No- 
vember 9, 1915, and no bill of sale for tbe wn'sonalty was ever recorded. 

In June, 1915, Frauklin's defaulted as to the interest then due on petition- 
ers' "coupon notes." Such defaidt jirecipitated maturity, petitioners brought 
suit, and judgraents against Franklin's were docketed in Queens county, by 
Moore for Jf2.271.12 on October 20, 1915, and by Hanrahan for $53T.50 on No- 
vember 16. On both judgnunits exécutions were issued, before November 19th, 
which were returned nulla bona on Deceinber 24th, and on November lOth pé- 
tition in bankruptcy against American Candy Manufacturing Company was 
tiled ; ad.iudication following. 

January 1, 191(î, alias exécutions on both judgments were issued; and 
while such exécutions were outstanding (viz. on January 18th) both Moore and 
Hanrahan filed sépara te pétitions herein, on behalf of theraselves and "ail other 
persons similarly situated," settlng forth (as was subsequently adniitted) that 
the trustée in bankruptcy had possession of property, or the proeeeds thereof, 
which had been conveyed by Franklin's to the bankrupt ; that Franklin's was 
insolvent. and had made said conveyance in f raud of Its creditors, and that the 
District Court, by the trustée in bankruptcy, therefore had eustody and eoii- 
trol of property upon which petitioners by virtue of the premlses had au 
"eçiuitable lien." Wherefore it was prayed that so much of said property as 
was necessary raight be devoted to paying petitioners who hâve at no tirae 
iiled any daims against the American Candy Manufactarlng Company In the 
bankruptcy proceeding. AU crediroi's of Franklin's other than Moore and 
Hanrahan bave tiled daims, and none bas sougbt to join in either pétition. 

The District Judge re.lceted both pétitions, whereupon thèse appeals were 
taken. 

^;::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Inde-Xea 
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Hazel M. Cole, of Albany (Henry D. Merchant, of New York City, 
of counsel), for appellants. 

Harry H. Schutte, of Brooklyn, for trustée in bankruptcy. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Some 
facts dwelt on in argument are irrelevant. That petitioners hecame 
creditors of Franklin's by fraud does not affect the question; they 
sought no such mesne process as attachment, whereby they might hâve 
secured liens, and creditors, who do not avail themselves of the rem- 
édies given by their debtors' fraud in creating the debt, obtain no lien 
merely by a money judgment for what the fraud cost them. 

Success for thèse petitioners dépends on whether they hâve, timely 
and in proper manner, asserted rights inhérent in ail creditors of 
Franklin's, and violated by the conveyance to American Candy Manu- 
facturing Company. 

Possession and control of property late of Franklin's, being ail that 
gave jurisdiction to the District Court, ail the transactions complained 
of having taken place in New York, and no statute of the United States 
affecting the matter, we consider the question of rights as one depend- 
ing wholly on the law of New York. So far as procédure is concerned, 
that discussed in Re Superior Jewelry Co., 243 Fed. 368, 156 C. C. A. 
148, was followed, and meets with our approval. 

In New York it is lawful for a business corporation to transfer its 
entire property to a new or another corporation, and leave its creditors 
to collect from such other or successor company, unless the creditors 
object; but, if they do object, they cannot be compelled to recognize 
as their debtor any one with whom they did not contract; and the 
conveyance, good inter partes, becomes fraudulent as to the noncon- 
senting creditors, who by appropriate suit (as for séquestration) may 
pursue the property that was their debtor's unless prevented by some 
equity other than that of the transférée. Cole v. Millerton, etc., Co., 
133 N. Y. 164, 30 N. E. 847, 28 Am. St. Rep. 615; Hurd v. Laundry, 
etc., Co., 167 N. Y. at 96, 60 N. E. 327, and cases cited ; Wilson v. 
^kilian Co., 64 App. Div. 327, 72 N..Y. Supp. 150, affirmed 170 N. Y, 
618, 63N. E. 1123. 

It may be noted that this doctrine, developed proximately from the 
Cole Case, has had to do usually with New York corporations, and 
with creditors who at the date of transfer complained of, had pending 
suits ; both circumstances are hère absent; They are in our judgment 
immaterial; a transfer made in New York, and of property in the 
State, is subject to the laws of the state, and the rule now invoked does 
not dépend on the origin of incorporation, but on the nature of the 
transaction as reprobated by public policy. Nor do the rights of cred- 
itors as such dépend on their diligence in bringing suit before transfer 
made, however much delay in seeking some remedy may open them 
to the charge of lâches. In this case no such défense is made. 

The resuit is that the petitioners, as creditors of Franklin's, who hâve 
never consented to a transfer of property, good as between Frank- 
lin's and the bankrupt, but fraudulent as to them, are entitled to sat- 
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isfaction of their demands ont of what was, and still is as to them, 
Franklin's property. This resiilt is reached by applying a principle so 
fundamental that some other rights of petitioners as judgment cred- 
itors (of Franklin's, not of American Candy Manufacturing Company) 
do not contribute thereto, although existing. 

Thus the Moore judgment was docketed before any conveyance of 
realty out of Franklm's was recorded, and became a lien accordingly, 
and the delivery of exécution to the sheriiï of Queens gave a lien on 
Franklin's personalty. In re Superior Jewelry Co., supra. But thèse 
facts do no afifect or aid the ruling doctrine that the petitioners, as 
creditors of Franklin's, are entitled to an accounting from American 
Candy Manufacturing Company in respect of property as to which 
as creditors they hâve rights, called in the Cole Case "équitable liens." 

The trustée in bankruptcy stands in the shoes of the American Candy 
Manufacturing Company, except in so far as he has by statute the 
rights of a lien creditor; but that means a creditor of the American 
Candy Mfg. Co. In re Seward Dredging Co., 242 Fed. 228, 155 C. 
C. A. 65. Thèse petitioners' rights rest on the truth that in equity 
the American Candy Manufacturing Company took nothing by the 
conveyance, except what remained after accounting to Franklin's' non- 
consenting creditors. Similarly the fact that petitioners' judgments and 
original exécutions were within four months of adjudication is irrele- 
vant; Franklin's has never been adjudicated. 

Petitioners are entitled substantially to the relief prayed for, and the 
property that was Franklin's, together with whatever else the bankrupt 
had, having been sold free of liens, and held to await this litigation, 
interest is demanded. As we pointed out in the Superior Jewelry Case, 
supra, such pétitions as thèse are in the nature of judgment creditors' 
bills, and proceed on équitable principles. The trustee's possession was 
and is lawful, subject to accounting; petitioners' demands are for 
their judgments, with statutory interest, but the trustée should not be 
required to pay more than he has ; and that is what was due when în 
contemplation of law he got the property (i. e., judgment and interest 
to November 19, 1915), plus whatever interest has been earned on 
funds held awaiting resuit of litigation 

We express no opinion as to the standing, in view of this décision, 
of creditors of Franklin's who hâve proved in the American Candy 
Manufacturing Company's bankruptcy. We do not know whether 
there are any creditors of the latter concern, who were not once, at 
ail events, creditors of Franklin's. 

Petitioners will recover from the estate in bankruptcy the costs of 
thèse appeals. The orders appealed from are reversed, and causes 
remanded for further proceedings not inconsistent with this opinion. 
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CHATIÎAM & PHENIX NAT. BA\K OF CITY OF, NFAV YORK v. OUAR- 
ANTY TRUST CO. OF NEW YORK. 

KINGDOM OF ROUMAXIA v. SAME. 

(Circuit Coiu't of Apyeals, Second Circuit. Junuary 15, 1910.) 

No. 111. 

1. Ari'KARAXCE (gSJiKô) — GENERAL AprEARANCE — MOTION TO VACATE OhDER. 

Oiio uor a i)iii'ty to a suit. nf,';ùnst wliom au order is niade does not iual;(; 
a gwiPial appearance by inoviiig to vacate tlie order, uuder Code Civ. 
Proc. N. Y. § 421. 

2. JUDGMKNT <2=3lH:! — l'EltSONS NoT PaRT1E>S. 

A court Is witliout jurisdictiou to order a banlc which is not a piirty 
to t!ie acliou lo pay iiiterest Vo tbe defeiidaut ou mouey whicli was paid 
iuto court by detViidaut aud deposited in tbe bauli by tbe clerk, as 
provided by Rev. St. § 005 (Couip.St. § IGll). 

3. Deposits is Court <E=38 — Public Moneys of United States. 

Moneys in court deposited in a designated depositary of tUe United 
States are not publie moneys of tlie United States. 

4. U'EPOsiTS IN Court ©=8 — Devosits of jMoney by Fédéral Coukt — Inter- 

EST. *■■ *» rfiHPI 

An order l)y tbe Secretai-y cl" tbe ïreasury requiring depositary banks 
to pay interost on daily balances où ail deposits by govenunent ageu- 
cies, incliuliiig courts, does not autborize a court to order a bauk to pay 
interest ou a deposit by its clerk to a party to a suit. 

IiT Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Kingdom of Roumania against the Guaranty Trust 
Company of New York. The Chatham & Phénix National Bank of 
the City of New York brings error to review an order requiring it to 
pay interest to défendant. Reversed as to allowance of interest, and 
judgment in that respect modified and affirmed. 

Kaye & Scholer, of New York City, for plaintiff in error. 

Frank M. Pafterson, of New York City (John B. Loughborough, 
of New York City, of counsel), for défendant in error. 

Francis G. Catïey, U. S. Atty., and John E- Walker, Sp. Asst. U. S. 
Atty., as aniici curi.x. 

Before WARD, ROGERS, and IJOUGH, Circuit Judges. 

WARD, Circuit Judge. 'Die District Court, in the suit of the King- 
dom of Roumania against the Guaranty Trust Company of New York, 
entered an order suLstituting one Arditti as defcndanî in place of the 
trust co'nipatty upon its paying into court to the crédit of the action 
$73,433.55, with interest at the rate of 2 i>er cent, per annurn, the 
trust company thereiipon to bc dischargcd of al! liability either to Ar- 
ditti or to the Kingdom of Roumania. 

The trust company ]Kiid the moncy, with interest, to the clerk of 
the court, who depositcd it with the Chatham & Phénix National Bank, 
a designated depositary of the G'nitcd States, in his account as clerk, 
and he has never received any interest upon it. This order we re- 

«gssFor otbci- canei- see same toplc & KISY-.N'UMBER in ail Kcy-Numbei-ed Digeste 4i Indexes 
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vérsed, upon the ground that the court had no jurisdiction to mâké it; 
the Kingdom of Roumania being a sovereign state, immune from suits 

in the courts of this country. 250 Ked. 341, C. C. A. , Ann. 

Cas^, 1918E, 524, ■ 

Thereafter the District Court, upon motion of the trust company, 
entered an order that the clerk pay to it the money so deposited, less 
his statutory fee of 1 per cent., and that the Chatham & Phénix Na- 
tional Bank pay to it interest at the rate of 2 per cent, per annum 
on the said fund to date of payment. This is a writ of error taken by 
the bank to the said order. '. 

[1,2] We do not think that the bank's motion to vacate amounts to 
a gênerai appearance by it, submitting it to the jurisdiction of the court. 
Wood V. Furtick, 17 Mise, Rep. 561, 40 N. Y, Supp. 687; Regelmann 
V. South vShore Co., 67 Mise. Rep. 590, 123 N. Y, Supp. 353. The 
bank was not a party to the action, had made no contract witb the trust 
company, and if it owed interest on the déposit it owed it to its de- 
positor, the clerk of the court, who alone had standing, to coUect 
the same, The objection that the court was without jurisdiction to 
make the order is good. 

Section 995, Rev. Stat. U. S, (Comp, St. §• 1644), provides: 

"Ali moneys paid Into any court of the United States, or recelved l)y tlie 
offlcers tliereof, in any cause pending or adjudionted In sueh court, shall be 
forthwith deposited with tlie Treasuier. an Assistant Treasurer, or a deslg- 
nated depositary of the United States, In the nanie and to the crédit of sueh 
court: Provlded, that nothing herein shàU be eonstrued to prevent the de- 
Uvery of any sucli money upon securlty, according to agreement of parties, 
iinder the direction of the court." 

Section 996, Rev. Stat.U. S. (Comp. St. § 1645), provides : 

"No money deposited asi aforesaid shall be withdrawn, except by order of 
the judge or Judges of said court, respectlvel5', In term or in vacation, to be 
slgned by such judge or judges, and to be entered and certlfied of record by 
the clerk ; and every such order shall state the cause in or on account of 
which it is drawn." 

[3] Moneys in court deposited in a designated depositary of the 
United States are not public moneys of the United States. Branch 
V. United States, 100 U. S. 673, 25 L. Ed. 659; Coudert v. United 
States, 175 U, S, 178, 20 Sup. Ct. 56, 44 L. Ed. 122: United States v. 
MacMillan (D. C.) 209 Fed. 266, affirmed 251 Fed. 55, C, C. A. , 

[4] Section 5153, Rev. Stat. U, S., provides: 

"AU national banking associations, designated for that purpose by the Secre- 
tary of the 'ITeasnry sliall be dépositaires of pviblic money, except recelpts 
from customs, under sucli régulations as niay be prescril)ed by the Secretary ; 
and they iriay aiso lie employed as linaneial agents of the governmeut ; and 
they shall perfonn ail such reusonable duties, as depositaries of public moneys 
and hnanc'ial agents (jf the govevunient, as may lie required of them. The Sec- 
retary of the Treasiu'y shail retiuire the associations thus designated to give 
satlsfactory securlty, by the deposit of United States bonds and otherwise, for 
the safe-keeping and prompt payment of tlie public money deposited with them, 
and for the faithful performance of their duties as flnanclal agents of the 
government. And every association so designated as receiver or depositary 
of the public money shall take and receive at par ail of the national currency 
bllls, by wliatever association Issued, which hâve heen paid Into the govern- 
ment for internai revenue, or for loans or stocks." 
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Urider the foregoîng provision the Secretary of the Treasury made 
a contract with the Chatham & Phénix National Bank as follows: 

"Treasury Department, 

"Washington, July IS, 1013. 
"Tlie Collection of Interest on Public Deposits. 
"Cashier Chatham and Phénix National Bank, New York, N. Y. : 

"Wlth référence to the announcement of the Secretai-y of the Treasury, 
under date of April 80, 1913, that, l>eginning with June 1, 1913, ail govern- 
ment depositaries both active and Inactive, wlll be required to pay interest 
at the rate of 2 per cent, per annum on average monthly balances, payable on 
January Ist and July Ist of each year, by authority of the Secretiiry of the 
Treasury the régulations for the computatlon and collection of this interest 
will be as follows : 

"The balance on which interest will be required will include the total of the 
balances to the crédit of the Treasurer of the United States, postniasters, 
TJnited States courts and clerks of courts, and United States disbursing offl- 
cers, if therè be any. 

"Each bank will furnish the Treasurer with a statement of its daily bal- 
ances at the end of each month; the total of those daily balances, divided 
by 30, wlll glve the average balance held for the month, and the total of thèse 
six average balances, divided by 6, will glve the average monthly balance for 
the six months. 

"Interest will be computed on this average monthly balance for the fuU 
period of six months, or on the average for any part of the perlod for which 
the balance Is held. The interest may be deposited with the Treasurer or any 
Assistant Treasurer of the United States or any active designated deposltary 
bank." 

The contention that this régulation or contract does not contemplate 
the payment of the interest to the United States, but to whomsoever 
it may be due, does not impress us. Obviously the Secretary of the 
Treasury requires payment of it to him and the United States attorney 
appears in this case as amicus curias, contending that the interest does 
belong to the United States. If the Secretary of the Treasury could 
by virtue of section 5153 require the depositary to pay interest at 
the rate of 2 per cent, to the United States upon its authorized bal- 
ance, including moneys deposited by courts, as a condition of being 
appointed a depositary, as to whiçh we express no opinion, the court 
cannot because of such régulation require the depositary to pay in- 
terest to the clerk or to the trust company. Interest is payable only 
by contract or by statute or by way of damages in actions of tort. 
There was no contract between the bank and the clerk for the payment 
of interest on such deposits and he has received none ; nor is there any 
statute requiring it to be paid nor is this claim one for damages. 

The court below is directed to strike out of the order the provision 
requiring the bank to pay 2 per cent, interest to the trust company, 
and, as so modifîed, the order is affirmed. 
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LEHIGH VALLEY COAL CO. v. LAZUASKINE. 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 113. 

COTJRTS <S=5325 JUBI8DICTI0N OF FEDERAL COUKT— WAIVEB OF OBJECTION 

Substitution of Plaintiffs. 

Flling of an answer by défendant, a Pennsylvania corporation, in an 
action in a fédéral court in New ïorlc by an administrator, wlio was a 
citizen of New Yorli, held not a waiver of the right to ob.1ect to the jurls- 
diction, wliere tlie court over Its objection permitted tlie substitution of a 
différent plaintifC, who was an alieu résident of Pennsylvania. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by Victa Lazuaskine against the Lehigh Valley Coal 
Company. Judgment for plaintifï, and défendant brings error. Re- 
versed. 

For opinion helow, see 241 Fed. 595. 

Allàn McCulloh, of New York City (William W. Green and Edw. 

W. Walker, both of New York City, of counsel), for plaintiff in error. 

James Burke, Jr., of Port Richmond, N. Y., for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. Although this writ brings up the whole 
record of a trial, in an action for death by wrongful act, we shall con- 
sider only the question of jurisdiction. 

One Roman, as administrator of Lazuaskine, deceased, brought ac- 
tion in the state court, showing that décèdent came to his death in 
Pennsylvania, and claiming damages pursuant to the statute of that 
state. Roman is a citizen and résident of New York, and défendant, 
being a corporation of Pennsylvania, removed the case. No objection 
was made to jurisdiction, and none existed. 

The case was reached for trial, and after a jury was impaneled, it 
was pointed out that Roman, as administrator, had no cause of ac- 
tion, because by the Pennsylvania statute, since Lazuaskine left him 
surviving a widow, ail right of suit had vested in her as such widow. 
Thereupon counsel moved to substitute the widow as plaintiff, and 
amend the pleadings to conform, which motion was opposed by de- 
fendant. At this, the court of its own motion called the widow, Victa 
Lazuaskine, as a witness, who swore that she was an alien and a rési- 
dent of Pennsylvania, that her deceased husband also had been such 
résident and an alien, and that Roman's suit had been brought with her 
knowledge and consent, and for the henefit of herself and children by 
the décèdent. It also appeared that Roman had procured letters of 
administration, in Kings Coimty, N. Y., on the estate of the alien rés- 
ident of Pennsylvania. 

Thereupon the court caused a juror to be withdrawn, terminated 
the trial, considered the motion for substitution and amendment, and 

«saFor other cases see same topic & KEY-^^UMBEÎR in ail Key-Numbered Digests & Indexes 
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some days later granted it. Due objection and exception to ail thèse 
acts of the couirf appear in the bill of ' exceptions. • ■ • • s 

A repleader was then had, and an amended complaint served, in the 
name of Victa Lazuaskine, as plaintifF, to which défendant answered, 
"saving and reserving to itself 'a!ny and ail manner of objections" 
theretofore taken to the "power or jurisdiction" of the court to "di- 
rect the substitution of Victa Lazuaskine," and without "waiving its 
right to object to the maintenance of this action by said "Victa Lazuas- 
kine." . ■ 

The issue thus framed by amended pleadings having been called for 
trial, défendant repeated ail its former objections to the action of the 
court, again excepted to unfavorable rulings, and further objected "to 
the impaneling' of a jury or proceeding with the trial * * * on 
the further ground" that Victa Lazuaskine was shown by the amend- 
ed pl'eadings to hâve been, "at the timc when the action was commeiiced 
and at the tirne of the substitution," an alien and a résident of Penn- 
sylvania. This was overruled, and exception noted. The trial pro- 
ceeded, plaintiff had a verdict, and défendant brought this writ. 

That Roman, as administrator, had no right to' sue, is too plain for 
argument. Haughey v. Pittsburgh Co., 210 Fa. 367, 59 Atl.. 1112. To 
be sure, the court had, or might hâve had, jurisdiction over the subject- 
matter of a claim for.death by wrongfui act, arising under a Penn- 
sylvania statute; but it does not follow thérefrom that ail other lim- 
itations on jurisdiction were to be disregarded. It was thought below 
that our décisions in Lehigh, etc., Co. v. Yensavage, 218 Fed. 547, 134 
C. C. A. 275, and Lehigh, etc., Co. v. Washko, 231 Fed. 42, 145 C. C. A. 
230, justified a liolding that because défendant, when answering Ro- 
man's complaint, had raised no objection to jurisdiction, therefore it 
corhmitted "a waiver of objection tb suit in this district." But there 
was no valid objectibn to jurisdiction over Roman's clâim ; the ob- 
vions objection to his recovering anything had nothing to do with 
jurisdiction 

If évidence had shown a previously un.su.'^pected right in défendant 
to avbtd suit in the District Court by Roman, it would then hâve been 
incumbent on défendant to ask leave to withdraw its gênerai appear- 
ance, and assert its newîv discovered right, because the privilège of suit 
in a defen(iant's own district may be waived by appearance without 
réservation of rights. Such was our ruling in the cases cited,: but we 
fail to find in them anything to the effect that a gênerai appearance to 
the complaint of one plaintiff waives ail right not to be sued by another 
plaintifif. 

Such is the resuit of the holding complained of. Having failed in 
its èndeavor to prevent the substitution of the widow, défendant was 
ordered to plead to that widow's complaint; it cttmplied, saving ail 
rights created by its motions^ objections, and exceptions; mad© and 
tàkeh as soon as the record containedany notice Or knowledge of the 
facts on which alone it could act ; and when the Wfdow's case came bn 
for trialthe sâmè objections, etc., were again 'presented, counsel stat- 
ing dn thè record! "We appear specially, f or the pu'rpcfee of taising 
thèse objections andtaking an exception." Short of refusing tO try on 
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the merits ,at: ail, it is difïïcult to see how the points cpuld .hâve been 
more acutely exhibited. That np défendant is required.jto gp.to such 
kngths is admjtted. . . :, , , .■.., . 

It beingcleaf; that the District Court for the Eastern District of New 
York has no jurisdiction of this suit by an alien residentof Pennsyl- 
vania against a Pennsylvania corporation, it was error tq-create such a 
suit. For this reason, the judgment is reversed, and the cause ret- 
manded, with directions to vacate the order of substitution and grant 
a new trial. 

As to the propriety, of the substitution, aside from its effect on juris- 
diction, we express no opinion. , 
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THE BALTIC. 

(Circuit Court of Appoals, Fifth Circuit. February 14, 1919.)' 

No. 3273. 

1. Seamen <©=32.'î— Rigut to Half Payjient — Peiob Demand and Patment. 

ITnder Seaineii's Act, § 4 (Conip. St. § 8322), clemiuiii by a seaman, on 
arrivai at a port, for payment of a spécifie sum, less {ban half of what lie 
had earned, and paynieut thereof, does not stand In tiie way of another 
demand therefor, within less than five days theretifter, for payment of 
half of wages earned. 

2. Seamen <g=>23~ Wages — RiOHt to Half Payments — Advances — Agree- 

ME.NT TO PaY OtHERS. 

In determining aniount of wages paid, relative to light under S<îaiuen'& 

Act, § 4 (Comp. St. § 8.022), to demand payment of half of wagès earned, 

' advances in foreign ports and amounts of allotnients whlch shipowner 

had agreed to pay to mem)>ers of seaman's family in a foreign couiitry,. 

from his v^ages, are to be considered as payments. 

3. Seamèn <S=26— Wages — Libel — Co-sts. 

,; Failure to eomply with rightful demand of seamen for payment of half 
' of wajçes earned, releasiug them and entitling theui to full payment, by 
pr6\ision of Seamen's Act, § 4 (Comp. St. § 8322), they should bè adjudged' 
costs on llbel therefor. 

Appeal from the District Court of the United States for the-Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Libel by Ragnar Eklund and others against the steamship Baltic; 
the Rederiaktiebolaget Transatlantic, claimant. Decree for libelants, 
and claimant and others appeal. Rever^Tcd in part and modified and 
affirined in part. 

W. W. Young, of New Orléans, La. (Terriberry, Rice & Young, of 
New Orléans, La., on the brief), for appellants. 

W. J. Waguespack and Herbert W. Waguespack, both of New 
Orléans, La., for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

©=>For other cases see same topic & KEY-NUMBER in ail Key-Numbcred Dlgests & Indexes 
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WAIyKER, Circuit Judge. On a libel by eight seamen against the 
steamship Baltic, a decree was rendered in favor of the libelants for 
the amounts of wages earned by them, though the court concluded 
that the demand of the seamen, which was not complied with, was net 
one they were entitled to make, and adjudged the costs against them. 

[1] Âfter the arrivai of the ship in New Orléans, and within less 
than five days bef ore the making of the demand for the payment of half 
the wages earned, a demand of each of the seamen for the payment 
of a specified amount was complied with, except as to three of the sea- 
men hereinafter referred to. The amounts so demanded and paid to 
the other five seamen were less than half the wages they had earned. 
The compliance with the earlier demand did not keep the later demand 
from being one the seamen were entitled to make. Under the terms 
of section 4 of the Seamen's Act of March 4, 1915 (38 Stat. 1165, c. 
153 [Comp, St. § 8322]), it is only a demand for the payment of one- 
half part of the wages earned which stands in the way of the making 
of another such demand within five days thereaf ter. 

[2, 3] Before the making of the demand for the payment of half the 
wages earned, more than that much had been paid on the wages of 
three of the seamen, Forsberg, Johannesson, and Sjo. The payments 
previously made on the wages of those seamen included the amounts 
of allotments out of their wages which the shipowner had agreed to 
pay to members of their families in Sweden. Advances, though made 
in foreign ports, are subject to be deducted in ascertaining the amount 
of wages earned. Sandberg v. McDonald, 248 U. S. 185, 39 Sup. Ct. 

84, 63 L. Ed. . Amounts which the shipowner bas obligated it- 

self to pay to a third party as part of a seaman's wages stand on the 
same footing as payments on his wages to the seaman himself. It 
follows that the demand did not entitle the three seamen mentioned to 
receive anything. So far as the decree appealed from is in their favor, 
it is rêver sed. 

The failure to comply with the demand for the payment of half the 
wages earned released the other five seamen, and entitled them to fuU 
payment of wages earned. So far as the decree is in their favor, it is 
modified, by adjudging the costs also in their favor, and, as so modified, 
it is affirmed as to them. 

Reversed in part ; modified and affirmed in part. 
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JACKSON lilGHT & TRACTION CO. v. LEE. 

(Circuit Court of Appeals, Fiftli Circuit. Marcli 4, 1919.) 

No. 3288. 

Stkeet Raileoads <ê=>114(9) — ^Nboligence — Evidence. 

A verdict finding a street railroad company liable on the ground of 
négligence for the death of plaintiff's intestate, wlio was kUled by a car 
when driving an automobile on ttie track, held sustained by conflicting 
évidence. 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by C. A. L,ee, administrator of the estate of Percy L. John- 
son, deceased, against the Jackson Light & Traction Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Ben H. Wells, of Jackson, Miss., for plaintif? in error. 
J. A. Teat, of Jackson, Miss., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. 

FOSTER, District Judge. This is an action for damages for the 
death of défendant in error's intestate. The case went to the jury, and 
resulted in a verdict for défendant in error in the sum of $10,000. Er- 
ror is assigned to the refusai of the District Court to direct a ver- 
dict in favor of plaintiff in error, and to the overruling of a motion 
for a new trial. No other errors are assigned. 

The deceased was killed in a collision between a Ford automobile 
which he was driving and a street car belonging to the plaintiff in 
error. The record contains the testimony of at least five witnesses 
tehding to show that, on the day the accident occurred, a fair was 
being held in Jackson, Miss., and the streets were crowded with auto- 
mobiles and people; that the deceased was drivmg his automobile on 
Capitol street, and other automobiles were parked on the side of the 
street, headed into the curb, and extending out into th© roadway ; that 
in order to pass them it was necessary for the deceased to drive on the 
street car track; that he did so at the moment when the street car 
was approaching him at a rapid rate, witnesses estimating the speed to 
be 10 to 15 miles an hour, but at the moment of impact the automobile 
was stopped, or almost stopped, practically standing still. On the 
other hand, there is évidence tending to show that, at the time of the 
accident, deceased was drunk, and was driving his automobile in a 
reckless manner, and carelessly collided with the street car. 

The doctrine of the last clear chance was invoked by the défendant 
in error, and the court charged the jury fuUy and fairly on every 
phase of the case. The charge was as favorable to the one side as to 
the other, and was applicable to the évidence both for and against both 
sides. The évidence is conflicting, but the witnesses were not im- 
peached or discredited on either side, and the questions of négligence 

^=sFor otber cases see samt toplc & KEY-NUMBXR in ail Key-Numbtred Dlgests tt IndeZM 
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and proximate causes \ye|-e,for...the;,juryxipoij ^ill, the fa^cts and circum- 
stances of the case. We find no error in' the court's declining to direct 
a verdict ââ^teqnested; ■■'■■■-'' ;■:'■■ : -^i' ■■ •■■ 

With regard to the second assignni^Bt of error, it is elemental that 
in fédéral courts the granting or refusai of a new trial Is a matter of 
discrétion with the Ip.-à^r court. ' Error 'cannot be assignéd thereto.' 

The judgajient.is afnrrnëd. , , ., ,., ,' ," 

BATTS, Circuit Judge (acc|uiescing). The verdict of the. jury 
should, in my judgment,, haye been for défendant., I think the trjal 
judgë'should hâve grahtéd a 'new triai.' ' ïjut there \yas évidence upoij. 
which the verdict.of the jury couldharé. been based. ' It carinot be' held*- 
that the trial' judge abused his dîscfetiori., ' . 

I am not, therefore, warranted in a. dissent from the judgment of aî- 
firmance. ■ ' ' : . .■ ,■ 



STANI.EY WORKS v, TWLSTED WIKE & STEEL CO. 
(Cii'cuit Court of Appeals, Second Circuit. January ]5, 1919.) 

No. 120. 

1. Patents <g~>,'?2S — Vai-idity and InI'-rixoement — Rox StrAppino. 

'The Ilowe reissue patent, îso. 13,76fi (oriprinal No. l,04.-î.77i), for boX' 
' ■ ' strapping. Is not invnlid, as containlng new matter, was not aritlcipatecl, 
and (iisclcses invention, évideuced in jïart by its sreat TOinniereial success. 
ni an.old art;; also /tcW iufrlnseC,. ,, 

2. TrADE-MaRKS .\M) TbADE-Îs'AMES i©=37-">— T'>i.FA3R COMPETITI.OX. 

Evidence, wlûcli does not show l liât the public was deceived by be- 
, '.lleving defendaht's produet fo'b« tlnit'of coniplainant, does not warrant 
iâ flnding of unfair eompetlfion. > ■ 

H. WOBDS'ANDPiIBASES— "Box-^TRAPPING." 

^ , "Bpx slTapping," used by inanufactTiiers and inevchants, consists , o£ 
...ilie,t'^l ^trips intended to reinforce tlieends of hciavy woodon pacHing cases 
to 'preveiit thëm froin'Ureuldng open. •'' ." , ' 

i Appeal.froni the District Court oftbç United States for the Southern 
District pf: New. York. ■ .: i,-, ' , : ' . ,• ; . 

:;Su.it in'Cquity by the Stanley ,\yprks against the Twisted Wïre, & 
Steel iCotnpany. Decree for plaintiff, sustaining; the charge ofin- 
fringemeiit? of patent- and denyingjthe rehef for unfair compet,ition, 
Bipfh, plaintiff" and défendant appeal.:, A.ffirmed. :■, , ;'^^^ ' 

•''MitchelL'&; Allyn, of New York City ^Robert C. Mitchelland Louis 
W; Southgàte, both bf New York.Cify, of counsel), for plaintifï. > : 
■■ GhâWkS'Ct.' Hensl«y;-:0f'iK^ew:Yo:<k. City; for de-fe^ ■■/■■'- 

Before RpGEîlS'.aïiïi.'-MANTdîST; Circuit' J'u'dëës, and' AUdUS^ 

Tus 'î^f^ll^ND, Distfîèt;jud^:;,;;|''';; ■■ ■• --^ ' ■-^' ''■,; ■/- ■ ■ ' ■ ■' 



■■ !" HANTCIN; Citcùit.' jùd^ë. ; , SiTice-,6olH' pai'tië.4 ' appëàl ' f rbm the de- 
ci'ëè' dnteréd" nérein, ' wë snall fëfç'r' fô iVîé parties ày ' they Were refërrèd 
tô''m-t|ië dîstnct court, 'to'jCvi,t,'pl^ipti'ff''iahd defèo'dâîfttl'' ' * ' ' ■- ' >■ 
;'-"('iî':Tlië ^laJitititf ih 'thlfe' tim''in''ètjuîty''cfiarëed'infnrtgttiient bf-re-! 

^sàS'or btiier èàse's sVe'same fôpic "& tiETiNUMÉlEKlD aU ke'y-'Wiiïiiberea'jrlÈe'sts 6 tiaeiw* 
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issue lett&rs patent grantpd to it, July 7, 1914, ^9- ^\?!65, for an jm- 
jjrovenient !n box stfapping ïrivented b^' Leori S. Hôwe. ,The bijï. 
fùrther charged unf air cofhpe)tiiion. The Disfrict Judge sustain'ed the; 
patent, heldthat'there ■vvds'lnffîngeiliént, and' dLsnIissed the charge ôf 
unfair compétition. The défendant dçnied' thàt therè'Vvas, invention 
or infringement, but says that th'ë pàtéiit Iti siiit' îs inValid, becausé it 
claiitisv bot a patentable cortibination,' but à mère aggi*égation oï i*tld 
èleiîjénts. :lt fùrther clairiis/tliat the rëissue patent i? inValid because 
it shows new matter. The défendant fùrther contends that the 
District Judge correctiy held that there was no unfair compétition in 
tlte tradè by, if.'' ' ■ . ' ,J''," . ' ,,' ' 

■ |à] Box; strâj^ping, used by^ riianufacturers and merchants, consists 
of métal strips intènded to reinforce the ends of heavy wooden pack- 
ing' cases, to preverit them from breàking open. Ordinarily, thèse 
strjîïs ai'e nâiled âround each eild of the packing case, and made to 
tightly.embrace the case, so as, to performtlie intènded functiori. As 
packages are frequently pushed and hauled over and about the floors 
of warehouses, r^ilroad cars, or on the decks of ships, it is essential 
that the sharp edges of thé strapping, and the nails which are used 
to hold it, be sb guarded and protécted as to avoid their catching in 
the floor, and thusprevent the strapping being torn from thé case. 

The patent in ;suit is interided to give practical effect to the idea that; 
by .produciiig a strapping which could be applied by nails driven 
obliquely therethrough, the oblique driving of each successive nail 
would take ,up the slack between, it and the last driven, and that such 
accumulative tightening would cause the strappiiig to hug tightly to 
the box, thereby avoiding the danger of the box breàking open. The 
inventer arranged to corrugate the médian portion of the strkp traps- 
versely, so as to f orm a , central web portion having alternate ridges 
and furrows, the latter forming effective nail-receiving pockets, and 
the former con.st:ituting effective nail-hblder shOulders or abutments; 
the idea being that a nail held obliquely could "be safely driven with- 
out danger of glancirtg, the puncturing blows being utilized to take up 
the slack. The effect of corrugating the médian portion is to increase 
the overall thickness of thè web portion, so that, to the extent the 
oVérall thickness is increased, so also would the depth of the pockets 
and thfe height of the nail-holdiiig ridges or abutments be increased, 
witbiStJt respect to the âctual thiekness of the métal émployed. Thé 
côrriïgation'of the métal maintains the initial thickness, and thtis àffôrds 
a sufhcieilt résistance topuncture by the nail to enable the • blows t6 
perfoïTn tHe èlack taking-up function before the strap isactuall)^ purtc- 
tur«d, and it is clainied that by reasdn theréof côrnparatively thin sheet' 
métal can be USéd for relatively wide strapping. By drivtng the nail 
obliquely, it entérs the wood obliquely, and it is: clainied that this, so 
driven, will tontinûe fùrther to take up the slack, inâuriiig that the 
strapping will hi càused toltug siiugly ujx&n the box. Thè side' border 
of the Strapping' is left uhcorrugateà ti-ansyerséiy, and thus âvoidsi the 
danger of'the sUdden takingup of the slack', which would bécau^ed-by' 
thé strertch of'tftè stfàpping'longitndinally, and thtis defeat thè whôlè 
purpose of thê invention: The trarisversely co'rrtgyted- (**?htrai ^eb,- 
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with its uncorrugated and nonstretchable borders, comprise the central 
idea of the invention. The furrows thus formed and the raised bear- 
ings guard and protect against the nail heads striking the floor when 
they are driven f ully down. 

The plaintiff in his claims sets f orth : 

4. A metallic box strap for packing cases and the llke, comprlslng a strip, 
transverse corrugatlons formed along the médian, portion thereof to produce 
substantially roughened surfaces oh eaeh face of the strip, and to increase the 
overall thickness thereof along sald médian portion, the shoulders formed there- 
by belng arranged to hold the point of a nail to prevent slippage thereof, 
whereby said nail may be driven at an angle relatively to said strip, to take 
up slack therein in the act of applying the same; that part of the strip at 
opposite edges of sald corrugated portion belng relatively smooth to prevent 
stretchlng the central corrugated portion of sald strip. 

6. A metallic box strap for packing cases and the like, comprlslng a strip, 
transverse corrugatlons formed along the médian portion thereof to produce 
substantially roughened surfaces on eaeh face of the strip, and to increase the 
overall thickness thereof along said médian portion, the shoulders formed by 
sald eorrugaOons belng arranged to hold the point of a nail to prevent sUppago 
thereof, whèreby said nail may be driven at an angle relatively to said strip 
to take up slack therein in the act of supplying the same ; that part of , the 
strip at the opposite edges of said corrugated portion belng relatively smooth 
and- provided vpith raised bearlngs. ' ' 

7. A metallic box strap for packing cases and the llke, comprlslng a strip, 
transversé corrugatlons formed along the médian portion thereof to produce 
substantially roughened surfaces on eaeh face of the strip, and to increase the 
overall thickness thereof along sald médian portion, the shoulders formed by 
said corrugatlons belng arranged to hold the point of a nail to prevent slippage 
thereof, "whereby sald nail may be driven at an angle relatively to sald strip to 
take up slack therein in the act of applying the same ; that part of the strip 
at the opposite edges of said corrugated portion belng relatively smooth and 
provided with raised bearlngs, sald bearlngs belng sufficlently raised to extend 
above the adjacent corrugated médian portion of the strip sutBclently to guard 
the head of a nail driven through said médian portion. 

Howe's application was filed and the reissue patent granted before 
the acts of infringement began. The défendant does not charge the 
plaintifï with lâches, and an examination of the application and the 
spécifications, together with the claims of the reissue patent indicates 
that the patentée has been more definite in the reissue patent than what 
was disclosed by him in the original patent. The drawings are the 
same, except th^-t in Figure 2 the transverse corrugatlons are illus- 
trated definitely, instead of conventionally, as in the original patent. 
Thp object of permitting a reissue to be granted was intended to make 
the patent more spécifie, providing no new matter waS' introduced. 
There was no new matter introduced in the reissue patent ; the original 
patent embodying a rather full disclosure of the basic: idea of this 
invention, namely, the transversely corrugated médian portion or 
web, plus the nonstretchable borders. Box strapping seems to hâve 
been old in the art, and when the plaintiff entered the field, in order 
to meet with success, it was obliged to show trade advantages over 
the prior forms. For instance, box strapping with raised bearings on 
one: surface formed by embossment one way, was old ; the bearings 
being provided for the sole purpose of holding the sharp edges of the 
strapping away from the floor. The idea of providing a means for pre- 
venting the point of the nail from glancing out of a vertical position is 
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old; but this invention provides a construction which makes safe the 
puncturing of the material by a nail placed obliquely anywhere through- 
out the length of ■ the strap with hammer blows incidental to punctur- 
ing- the métal and the subséquent blows incidental to driving the nail 
into the wood, ail operating to take up objectionable slack behind the 
nail. By transversely corrugating thin métal along the niedian Une, 
forming relatively deep pockets and correspondingly high abutments, 
which provide a height even greater than the thickness of thf; stock, 
whereby the point of a nail, obliquely held, could be placed pràctically 
anywhere throughout the Jength of the strapping to avoid nails or knots 
in the packing case, so that, when the nail was struck, it would not 
glance,,but would' hâve the effect of taking up slack before puncture 
would occur, and later, when the nail was driven in the wood by 
oblique driving, it tended to further draw the strap tant. In addition, 
thereto, the borders of the strap were not transversely corrugatedj 
but provided a nonstretchable border which, with the driving of the 
nails, would be drawn taut. The placing of this invention upon the 
market has resulted in an unusual commercial success, which is now 
frequently considered as évidence of invention. Washburn, etc., Co. v. 
Norwood, 143 U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; Benjamin, 
etc., Co. v. Northwestern, etc., Co., 251 Fed. 288, — - C. C. A . . 

This record shows that, when the plaintifï first engaged in manu- 
faCturing this strapping, it was then and prior thereto engaged in 
manufacturing box strapping in a Hmited way, using only its by- 
product from its rolling mills, or, as the witness Parsons described it, 
a by-product which it classified as waste. The annual sales of this 
patented product grew from 22,373,700 feet in 1913, to 100,281,800 
feet in 1917. This speaks with great force for its novelty and utility. 
Barry v. Harpoon Mfg. Co., 209 Fed. 207, 126 G. C. A. 301. This 
phénoménal success, with the advantages given to merchants and 
mariufacturers who require a métal strapping irt their business, leaves 
no doubt in our mind that invention is clearly shown. 

The chief structure of the prior art relied upon by the défendant, is 
the Bowler strapping, covered by the Bowler patent. No. 458,510. 
This patent expired in 1896. It provided a central web portion, with 
closely spaced minute score lines eut into the sheet métal stock, usually 
in qne surface only; the object being to hold the nail from slipping 
either way. The resuit of scoring was to weaken the thin sheet métal 
stock, so that the nail would penetrate more easily than it otherwise 
would, The corrugating process of the patent in suit is opposed to the 
scoriiig' or cutting process. Corrugation préserves the initial résistance 
tb puncture the sheet métal, and the blows used in puncturing the 
métal take up the slack in the strap. The alternate ridges and pockets, 
with the height and depth respectively obtained, make secure the an- 
choring of the point of the nail, so that it would not glance when driy- 
en obliquely. The exhibits indicate that the ridges and depth of the 
pockets make the height several times as great as the actual thickness 
of the material. 

In the Bowler patent, while it shows the strapping transversely scor- 
cd along its middle portion, it contributes no useful function thereto. 



1021 ■' 256'^Ei!)EttÀL ft^ÈOlfTEà ■' ■ ■■:'■. 

Bowler fifst anchors the strapping vvith 1r*o'nàils at extended intet-valâ,- 
and pfovides fur intermediate riails betWeen the two anchored points, 
so that tfië two side bars of thé strapping wouM be spread apait by the 
internied^ate nails. This is illustratéd in the patent dravving of Bowler.^ 
The nails in Bowler's are driven vertically, and not obHquely, tbus 
losîng the opportunity of takitig vip slack in the manner intended by the 
patent in suit. It further appears that the Bowler strapping was used 
on Siriall boxes, such as orange boxes. On thé other hand, the défend- 
ants hâve virtually subsitit'uted the Howe strapping, describing it by 
sample which is marked Exhibit 10, which, afeclaimed by the plaintifï, 
is the infringing structure. ' 

The infringernent of th'e patent in suit is pTain, and needs riO' further 
comment. The abandonment of the manufacture of the Bowler "du^ 
plex" strapping and the substitution of this type (Plaintiff's Exhibit 10) 
makes clear, we think, the claim of infringernent. 

[2] The District Judge held that there was no proof warrànting 
a finding by him of unfair compétition, and that this cause of action 
is not made out. We are satisfied that the évidence d(ïes not war- 
rant a finding that the public bas cared anything âbout the source of 
plaintiff's goods,, or bas been deceived by believing that the merchandise 
of defendant's manufacture is that of the plaihtiff. We approve thèse 
conclusions. Crescent Tool Co. v. Kilborn & Bishop Co., 247' Fed. 
299, 159 C. C. A. 393 ; Shredded Wheat Co. v. Humphrey Cofhell Co., 
250 Fed. 960, — C. C. A. . 

The decree is in ail respects àffirmed. 



TJNITED STATES v. JAMES et al. 
(District Court, E. D. Texas, Beaumont Division. December 17, 1918.) 

1. Intoxicatino Liquobs i©=s>l*r — Police PovvERs of Statks — Prohibition of 

Manufacture. 

Section 1 of the state-wide prohibitSon law of Texas, prohlbitlng the 
manufacture of liquor.s witliln the state, except for médicinal, etc., pur- 
poses, Is.vvlthin the police powers of the state, and not In confliet wlth 
the fédéral Constitution. 

2. Intoxicatino Liquobs ®=>17 — Prohibition of Manofacture — Constittt- 

TIONALITY OF STATUTE. ' 

Oorist. Tex. art. 16, § 20, "reqirtring the r>egislature to enact a law per- 
mitting counties and thelr subdlTlsions to détermine from time to ttme by 
. -majority vote whether the sale of Uquors shnll be prohibited wlthiu thelr 
liraits?,. does not by implication Umlt the plenary power of the tjegislàtUre 
to d'éal wlth the manufacture of liquors wltliin the state. and section 1 oif 
the stàte-wide prohibition law of Texas, prohlbitlng such matuifacture, l.s 
valid. : . , 

3. COXSTITUTlONAl, IjAW l@==>26 — STA1*E CONSTITUTION— LIMITATION OF Pp.WEBfi 

OF IjEGISLATURE. ,'• ;■,■::■.■, : ■ '' ■ ,; .:. 

ilJnder tjhe décision» of the Suprême Court. of Te?;as, a fionstitutibualUmi- 

tatlon upon the powers of the l/egïs'latiire must be fnulid lu thé lànguage 

of,the Constitution, by elther an çxpressed or implied proliiMïloh; a!ftG 

■ caïïnotbfedeciai'edbj' thé courts, bëeaùSe ôf what théy lûay deéinilia spllrit. 

, t j T — ' i • , " ; ' ' ^v . ' . ' •• I I f — '■;■; ' ■' . ■ I , 'i . ^ " ' . '■■>■* ■ r' ' ? • f'^' j, ' . ■ ; ■ " ■ '• — r ;■■>■» ' ■ ' " r ' f ' I I , ' , f ; ^ [ ' " ' U ' 

<g=::?For otber cases see same top'ic & KEY-ÏsTUMBER in ail Key-Numbered'DîftèstB &"fûti^es 



UNIX.E© STATES V,. .CARIES iOSl 

CriniinaI-proseGi,iïion,)4y;the United Stjates.against ■CavlJapies,3.oy4i 
Smith, and Harv,ey . Ainsworth. On demurrers tq. indietment. ■ - Oyer-, 
rulcd. ., ;,-,:, ■., , . : ■ . - : ,'i ';■ • 

Clarcncc Mcrrit't, of McKinney, Tex., and'J.B. Dài'léy; of Beaa^- 

iivont, Tex., for tlie United States, ! 

W'.K. lUaiii, ofBeaumont, Tex., for défendants. r,' - : 

I f t'TCH KS(3X, Di.strict Judge. iJemurrers i to itidictment . charg--'' 
ing.defcudanttt \viith \iGlatiôn of that part oî the act of March 3, 19r7yi 
known as,tlic j^ced .\mendnxent(39 Stat. 1069,. c. '.162, -§ S [Comp.St.; 
1918, § S739a|), which is as follows: . .. ;.• . ^ - ■ ' . ' ■■ ■■.'■ 

'■\Vh<i(>vi'i-'.sli!(U ;<ji-(ler, inirc-liase, or ciUise ln'toxiCHÏing li<iiiofs to be trau*-' 
i'ovtcd iiiiutcrsljitc ('<)iiiiii(>rce. e.^cept for' scieutiflc;, sacraniuutnl, médicinal, and 
i!i( : liaiiii ;il iiiii'ixi.so.s. iiito aiiy stiite or territoi-y the laws of wliich state or, 

I rrittii-v pidliilih tlio niiimitacfurt" or salo thoreiii of intoxicatlns; liqûors for 
iu'vcrai;^ piinioscs H;hall lio imnislied as aforesaid : Provideti, 'tliat' notlrin); 
li(>i;(»'in sliail aiitliori'/c llic shiiimput of liquor Into an'y state ooiilrary to the; 
i;r,vs of snc!) ' state' '' 

— in tl-i;it tlic défendants did, traiisport and cause to be trartsported in-' 

II •■■icitinp; lic]UGrs in iuterstate commerce from the'state of Louis'iana 
i ni ('the State of ']V>N,as, which intoxicating liquors were not to be used 
fr;r scicntific, sacram'ental, médicinal, or mechanical purposes ; the man- 
i!fr.rti;rc of into.vicating liquors for beveragc purposes in the state oï, 
'l'evH.'^ liciiig tlien and tlicre by its laws prohibited. 

'l'he la-iv of the state of Texas relied on by the governmen.t as pro-: 
hibiting the manufacture of intoxicating liquors is section 1, chapter 
24, of the Acts of the Thirty-Fifth Legislatui-e, passed at the fourth; 
called session thereof ; that section being a part of what is popularly 
known as "state-wide prohibition: statute'' — section 1 thereaf being 
as follows : ' ' 

"tjeçtion 1, Tlie numufaoture of spirituous, vlnous, or malt liquors or mêdi- 
cated bitters ea|i,alile of i;}roducing intoxlcatlou— except for médicinal, .scieutifi;ç, 
mechanical, and sucramental purposes — is her'éby prohibited within this .state." 

This section clèarly and uneqtiivocally déclares the prohibUion, and 
unless some section either of the Constitution of the United States or 
of the state of Texas gives point to the demurrers to strike it down, it 
is'valid and effective to accomplish the purpose. 

Discussion or considération of the fàrst branch of the inquiry, that 
of fédéral constitutional limitation, has heen qompletely foreclosed by 
the décisions of the Suprême Court of the United States, both as to 
the pôwef of .'Gongress td pass legislaifio'n -ifi aid of state prohibition and 
as to theianlimited power of the States theniselves to deal with liqùot 
as theyplease, even to the exticrât o'f prohibiting ifs Personal possession 
and use. Whatever doubt mav hâve existed as: to the power of Con^ 
gress toi pass the Reed Amendment has been finally and fuUy séti at 
rest'by the: décision of the: Suprême Court in the case of Clark DisV 
tillihg Co. V. Western :Màryland Railway Co., 242 U. S. p. 325, 37 
Sup'. C-t. 180,.^. R. A. 19L7Bi .12I8,' Ann.: Cas. 1917B', 845, followed 
by.Seabdard Air- i,ine Railway v. North Garolina, 245 U. S- 303, 38 
Sup. Ctr;'96, ■62/.I;,. Edi 299. Though thèse, cases are spécifie affirma* 
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tions of the validity of the Webb-Kenyon Law (Act March I, 1913, 
c. 90, 37 Stat. 699 [Comp. St. § 8739]), they as certainly establish the 
validity of the Reed Amendment, because they concem, not merely a 
spécifie législative act, but the principle upon which it rests. 

[1] If the matter were at ail open to question, it might serve a use- 
ful purpose to collect and discuss some of the leading authorities on 
the plenary power of the state to deal with the subject of intoxicating 
liquors ; but the lav^^ has been so recently summarized with such brev- 
ity and comprehensiveness by the Suprême Court of the United States 
in the case of Crâne v. Campbell, 245 U. S. 307, 38 Sup. Ct. 99, 62 
L- Ed. 304, in which case a state prohibition against having possession 
of liquor for one's own use and benefit was sustained, that a quotation 
from that case will best serve to dispose of the fédéral branch of the 
question : 

"It must now be regarded as settled that, on aecount of thelr well-known 
noxious qualities and the extraordinary evils shown by expérience commonly 
to be conséquent upon their use, a state has power absolutely to prohlbit 
manufacture, gift, purchase, sale, or transportation of intoxicating liquors 
within its borders without violatiug the guaranties of the Fourteenth Amend- 
ment. Bartemeyer v. lowa, 18 Wall. 129 [21 L. Ed. 92&] ; Béer Company v. 
Massachusetts, 97 V. S. 25, 3.3 [24 L. Ed. 989] ; Mugler v. Kansas, 123 U. S. 
623, 6C2 [8 Sup. Ct. 273, SI U Ed. 205]; Crowley v. Christensen, 137 U. S. 
86, 91 [11 Sup. Ct. 13, 34 L. Ed. 620] ; Purity Extract Co. v. Lynch, 226 U. S. 
192, 200 [33 Sup. Ot. 44, 57 D. Ed. 184] ; Clark DistUllng Co. v. Western Mary- 
land Ry. Oo., 242 U. S. 311, 320, 321 [37 Sup. Ct. 180, L. R. A. 1917B, 1218, Ann. 
Cas. 1917B, 845] ; Seaboard Air Une Ry. v. North Carolina, ante [245 U. S.] 
298 [38 Sup. Ct. 96, 62 L. Ed. 299]. 

"As the state has the power above indieated to prohlbit, it may adopt such 
measures as are reasonably appropriate or needful to render exercise of that 
power effective. Booth v. Illinois, 184 U. S. 425 [22 Sup. Ct. 425, 46 L. Ed. 623] ; 
Sllz V. Hesterberg, 211 U. S. 31 [29 Sup. Ct. 10, .53 L. Ed. 75] ; Murphy v. Cal- 
Ifornia, 225 U. S. 623 [32 Sup. Ct. 697, 56 L. Ed. 1229] ; and Rnst v. Van Deman 
& Lewis Co., 240 U. S. 342, 364 [36 Sup. Ct. 370, 60 L. Ed. 679, L. R- A. 1917A, 
421, Ann. Cas. 1917B, 455]. And, considering the notorious difficultles alway.s 
attendant upon efforts to suppress trafBc in liquors, we are unable to say that 
the challenged Inhibition of their possession was arbitrary and unreasonahle 
or without proper relation to thè legltimate législative purpose. 

"We further think it elearly foUows from our numerous décisions upholding 
prohibition législation that the right to hold intoxicating liquors for personal 
use is not one of those fondamental privilèges of a citizen of the United States 
which no state may abridge. A contrary view would be incompatible with the 
undoubted power to prevent manufacture, gift, sale, purchase or transpor- 
tation of such articles— the only feasible ways of getting them. An assured 
right of possession would neeessarlly imply some adéquate method to obtaiii 
not subject to destruction at the will of the state." 

It will be noted that by this décision not only is the gênerai point of 
fédéral limitation disposed of against them, but the précise point raised 
by the défendants' demurrers of the inhérent right to personal pos- 
session for one's own use. 

[2] It thus appearing that the demurrers are not supported by any 
fédéral limitation, it is évident that the ruling question in the case 
springs out of the contention of the défendants that the Constitution 
of the state of Texas has imposed limitations on the Législature which 
the act of the Thirty-Fifth Législature contravenes, and that there 
is therefore no existent valid prohibition by the laws of Texas of 
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the manufacture of liquor in this staté. If this contention is sound, 
the demurrers are good, and the défendants must be discharged. If 
not Sound, the demurrers must be overruled. 

It is the well-settled rule of the Texas courts in the construction of 
constitutional limitations that — 

"Except In the particulars wherein It Is restralned by the Constitution of 
the United States, the législative department may exercise ail législative 
power which is not forbidden, expressly or by implication, by the provisions 
of the Constitution of the state of Texas." Lytle v. Halff, 75 Tex. 132, 12 S. 
W. 610; Brown v. City of Galveston, 97 Tex. 1, 75 S. W. 488. 

In Lytle v. Halff, Judge Stayton says : 

"An Intention to restrict the power of a state Législature, and especially In 
référence to such a matter, further than this Is done by express limitations, 
is not to be presumed, and, when it is clalmed that this is done by implication, 
those so claiming ought to be able to point out the provision or provisions of 
the Constitution which require such implication to give efCect to the will of 
the people evidenced by the entlre instrument." 

The défendants, recognizing the necessity of pointing out the lim- 
itation upon which they rely, and the Constitution containing no ex- 
press limitations on the législative power in the matter of liquor lég- 
islation, point as their reliance to the implied limitation which they 
say springs from section 20 of article 16 of the Constitution, known 
as the "local option" provision of the Constitution, vyhich in terms is 
as follows: 

"Sec. 20. Sale of Ligmrs.— The Législature shall, at its first session, enact 
a law whereby the qualifled voters of any county, .l'ustice's preclnct, town, 
clty (or such subdivision of a county as may be designated by the commls- 
sioners' court of said county) may, by a ma.jority vote, détermine from time to 
time whether the sale of intoxlcating liquors shall be prohiblted within the 
prescribed limits." (Declared adopted September 22, 1891.) 

They argue that, the Constitution having provided for local or self- 
determination on the part of counties, or subdivisions thereof, from 
time to time, as to whether the sale of intoxicating liquors shall be 
prohibited within their limits, the implication necessarily arises that 
the power of prohibition has been withdrawn from the Législature. 
In addition to the reasons with which they support their argument, they 
point to the opinion of the Court of Criminal Appeals, the court of 
last resort in criminal matters in the state of Texas, in the case of 
Ex parte Myer, 207 S. W 100, not yet ofHcially reported, in which 
case the relator, charged with sellingf liquor in violation of section 2 
of chapter 24 of the Acts of the 35th Législature, was discharged ; 
the court holding that that section of the act prohibiting the sale of 
the liquor was void, because in contravention of section 20 of article 
16 of the Constitution of the state of Texas. 

The government in its indictment in this case, recognizing the force, 
if not of the reasoning, at least, of the authority of that opinion, has 
not undertaken to indict under that section of the act which was de- 
clared void in that case, but has limited its allégations to the issue of 
the prohibition of manufacture, as provided in section \, and contends 
hère that, while it may be conceded that section 2 of the act is void. 
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the Législature having tlefinitely subdivided andclaSsifiéd tlie subj'ects 
o'f prohibition iii separate and distinct sections, and having by the last 
section of ihe act declared that it nnist be considered séparabl'e, so tbat 
the validity of one section shonld not atïect the rest: Neither tiie 
argument of défendants, nor the décision of the Court of Criminal 
Appeals, bas any force against the présent indictment. The Reed 
Amendment, under which the government prosecutes, is frartied in the 
alterijative, or disjunctive, and as clearly prohibits transportatipn into 
a State where manufacture is prohibited as where the prohibition is 
of the sale, and if the contention of the government is correct that the 
State of Texas bas made a vàlid prohibition of manufacture, the de- 
murrers must fâil, even though it be conceded. as it must be in this 
court, in view of the ruling of the Court of Criminal Appeals; that there 
is no vahd prohibition in the state of the sale of liquor. We thus rea^h 
the simple question : 

"Does tlH> (leles.itioii to llie qiiuliliwl vottn-s of a «'(nuity. or subdivision 
tliereof, of the riglii: to detenuinf tlie (luestiou of iji-nliibitinu of thf suie of lii- 
toxlcating llqiiors wltliln its Uniits. confier upo" it tiio rif,'hl to îilso cletenuitie 
whether tlw manufacture of Ikiuoi- sliall l)e iiroliiblted lu its Urait.s'.'" 

Nowhere in section 20 does the word "manufacture" appear, and an 
affirmative answer to the question can only be given if it be held that 
the power to prohibit tiie sale necessarily involved the power to pro- 
hibit or authorize the manufacture. Apart from the principle of stat- 
utory construction, already adverted to, that every intendment must 
"be indulged in favor of législative power, common sensé and common 
expérience unité in declaring tiiat, not onlv is the power to prohibit the 
manufacture not a necessary content of the power to prohibit the sale, 
but that the two subjects are independent of each other, and so whoUy 
distinct and separate in their physical incidents and character as that 
not even the most strained construction could extend the word "sale" 
to include or embrace the word "manufacture." 

[3 I The argument of the défendants is the lame one that the spirit 
of the constitutional enactment was to confer upon political subdivi- 
sions gênerai power over the handling and disposition of liquor, and 
that, if the jwwer he conceded to the Législature to ])rohibit the man- 
ufacture, that power will indirectly, by reducing the subjects of sale, 
mfringe upon the power of political sulxlivisions over the matter of 
sale. In the first place, the argument that the spirit of the Constitution 
confers on counties or subdivisions thereof any other ])ower than its 
words express is not impressive. This court does not recognize in coun- 
sel for défendants such spiritual kinship with the framers of the Con- 
stitution as to entitle them to announce with confidence what spirit was 
intended to be breathed into the body of that act : and in the second 
place, this attempt to flnd a constitutional limitation in the spirit as 
opposed to the language of the law received complète réfutation in 
Brown v. City of Galveston. 97 Tex. L 7r< S. W. 488, in which case 
Judge Brown met the sarae character of contention as follows: 

"The doctrine is In coufliet with tlje well-settled prim-i|ik' of! equstitutioual 
constniction that tlie power of the Ijcglslature can be rt'strained only by a 
prohibition pxpressed or iniplled froni soine provision or provisions of ttie Oon- 
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stitiitioii itselt Lytle v. Hnlff & Rro., before cited ; IIiUTii> County v. Stcw- 
art, 91 Tex. 143 [41 S. W. fiôO]. ' 

"TTie doctrine rests npon a bawls wliich is opposed to tlie well-séttled ruie oi* 
construction tliat a law whicli is passed by the Législature of a state tannot 
be set aside liy tlie courts because it is in coiiflict witli tbe priuciiiles of natural 
justice, uor Itocausc' of its couflict wltb tlie spirit of the Constitution. Cooley, 
Const. Lim. 205. Tiint author says: 'Xor are tbe courts at liberty to déclare 
an act void because, in tbeir opinion, it i.s' opposed to a splrit supposed to 
pervade tlie Coaslitution, but uot expressed in word.s.' " 

Thèse expression.s of the Suprême Court of Texas in the construc- 
tion of the state Constitution are not only in themselves sound, but 
are authoritative and binding on this court, and must control and dé- 
termine the disposition of this case. 

There being, thcn, no express words in the constitutional limitation 
invoked by the défendants conferring upon counties the power ,to 
détermine the question of manufacture, and no words which in their 
reasonable Content will embrace or include such power, the argument 
that the spirit of the Constitution is violated by the législative act can 
hâve no weight or force, and it must be held that, the Constitution 
being silent on the subject, the Législature bas plenary power to pro- 
hibit the manufacture of liquor, and that, having so done, the provisions 
of the Reed Amendment are applicable. 

The indictment, therefore, charges an offense, and the demurrers 
must be overruled, which is accordingly now done. 



NORTII AMERICAX COXST. CO. v. DES MOINES CITY RY. CO. 
(District Court, S. D. lowa, C. D. Marcb 18, 1910.) 

1. Franchises «©=31 — Xatuiîk — "Coxtr.4ct." 

A franchise is a contract. 

[Ed. Note. — For otber delinitions, see Words and Thrases, Mrst and 
Second Séries, Contract.] 

2. CoNTBACTs <&=>14.'J — Power or Court. 

A court eannot niake a contract for individuals or corporations, nor 
modify one madc by them, but only construe it. 

3. Cabkiers <©=>12(9) — Fakes — Régulation — Franchise. 

The franchise of the Des Moines City Railway Company, being deflnlte 
as to rates for fares, without any provision as to change thereof, though 
provldlng for payment by comi>any, from fares eollected, of cost of opéra- 
tion, taxes, 5 per cent, on bonded indcbtedness. and 6 per cent, on other 
indebtedness, and the setting aside of a dépréciation fund, and also pro- 
viding for "flrst-class" .service, wlth persons, and, in case of thelr disagree- 
ment, arbitration, to détermine the service to be rendered, there can, in 
case of insufflcient income, be no increase of fares, but class of service 
must yield. 

In Equity. Suit by the North American Construction Company 
against the Des Moines City Railway Company. On application of 
receivers for construction of franchise. Opinion rendered. 
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Carr, Carr & Cox, of Des Moines, lowa, for plaintiff. 
W. H. McHenry and Sargent & Gamble, ail of Des Moines, lowa, 
and Wm. Chamberlain, of Cedar Rapids, lowa, for défendant. 
H. W. Byers, of Des Moines, lowa, for intervener. 

WADE, District Judge. [1] A franchise is a contract. There is 
no question about the authority of the city to raake a contract with the 
Street railway company for service, and for rates to be charged for 
such service. There is some doubt as to the power to fix rates for gas 
and electricity by contract, but this doubt arises out of the fact that 
the Législature has conferred upon cities the power to regulate rates 
of lighting companies, but has not conferred any such power as to 
Street railway service. The only way that a city in lowa can fix a 
rate for street railway service is by contract. 

[2] The parties to this controversy agrée that the franchise in this 
case constitutes a valid contract. No one claims that the court has 
any power to change this contract, or modify it in any particular. It 
is elementary that a court has no power to make contracts for individ- 
uals or corporations, nor to modify them when made. The only power 
the court has in relation to controversies of this kind is to construe a 
contract when its meaning is in doubt. That is the only question be- 
fore the court in this case. The receivers claim that the franchise, 
taken as a whole, means one thing as to fares; the city claims that it 
means something else. l^Tis contract was made in 1915. It is to bc 
regretted that, so soon after its exécution, the parties should differ as 
to what it means. 

Section 17 of the contract is definite as to rates for fare, and, if 
it stood alone, of course there would be no controversy about it ; but 
the receivers claim that the provisions of section 17, as to fares, must 
be construed in connection with section 7, which provides definitely 
for the payment from the fares collected of certain amounts, consist- 
ing "of ail costs of o])eration, including taxes and interest, at not to ex- 
ceed 5 per cent, on the company's indebtedness represented by bonds, 
and not to exceed 6 per cent, on the remainder of such indebtedness, 
and the setting âside of a dépréciation fund," after the expiration of 
three-year rehabilitation period. 

Hère it is important to consider certain elementar}' propositions, 
which should be understood, not only by the parties, but by the pub- 
lic, who are most directly interested in this contract. This corporation, 
at the time this contract was made, had certain outstanding capital 
stock; it also owed certain debts, some of which were represented by 
bonds, and spme of which were ordinary obligations. It was also re- 
quired by the contract that the company should make further expendi- 
tures in the way of extensions and betterments. 

The total amount of the indebtedness of the company, which now 
totals $6,388,872.88, was agreed upon by the city and the corporation. 
To meet the interest upon this indebtedness, the operating expenses, 
taxes, and dépréciation, of course, the corporation had no money, and 
"would hâve no money, except as it received it from fares collected. 
The amount which would be received from fares, could only be ap- 
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proximated, and the amount of cost for opération could only be esti- 
mated, and of course, in the last year and a half, conditions with réf- 
érence to the cost of opération hâve changed, so that anything contem- 
plated at that time as the cost of opération proves to be entirely inadé- 
quate. For instance, it is stated by counsel that the increased cost of 
labor alone, under présent wages, adds $174,000 per year to the ex- 
pense of opération. 

The contract specifically provides that the company shall pay (from 
fares collected, because there was no other source of income) : (1) The 
cost of opération ; (2) taxes ; (3) 5 per cent, on the company's indebt- 
edness represented by bonds; (4) 6 per cent, on the remainder of the 
indebtedness ; and (5) a dépréciation f und, which is to be fixed each 
year, with référence to replacement, renewals, and maintenance of 
equipment, etc. The contract also provides for what is termed "first- 
class" service. 

It is the contention of the receivers, and for the purpose of this 
hearing only this contention is assumed to be true, that the income from 
fares will not pay the cost of opération, taxes, interest, and déprécia- 
tion, and continue présent service. It is hère apparent, of course, that, 
if this contention is true, fares will hâve to be increased or service re- 
duced. It will be observed that there is no claim that there should be 
any income to pay any dividend upon any of the capital stock, under 
présent conditions, and under the terms of the contract ; the conten- 
tion simply being that, under the spécifie terms of the contract, the 
cost of opération, taxes, and dépréciation must be met from the fares, 
and that they are not sufficient to pay them. 

Under thcse circumstances the receivers contend that the contract 
contemplâtes that the service must be kept up, and therefore that the 
fares must be increased. It is the contention of the city that, if there 
must be a change in either the fares or the service, the change must 
be in the service, and that the fares cannot be increased. Evidence has 
been introduced as to the preliminary negotiations leading up to the 
adoption of the franchise. Provisions of the ordinance are pointed out, 
emphasizing the fact that "the first and primary purpose in making 
this contract is to secure to the public first-class modem street car 
service." 

It is contended that the dominant élément in the contract is the serv- 
ice, and that the fares are secondary, and therefore that, if either one 
must yield, it is the provision as to fares. With this contention I can- 
not agrée. While the contract emphasizes the matter of service, the 
court cannot close its eyes to the fact, which is a matter of common 
knowledge, that in controversies over franchises for street railways 
the thing most prominent in the mind of the people (one of the parties 
to this contract) is rates of fare. Fares touch the people most directly, 
and I hâve no doubt, from ail the évidence bef ore the court, that so f aï 
as the people of Des Moines are concerned they assumed that the fare 
was definitely and finally "determined by this franchise. In ail the dis- 
cussions, so far as the évidence disclpses, there wàs no suggestion that 
at any time the fares might be increased. Upon différent occasions, 
during the discussion of the franchise, when statements were made ex- 
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pressing the f act that fares wêre definitely fixcd for thc period of the 
franchise, no suggestion to thé contrary was made by any one. 

It is true, as contended by thereceivers, that it was contemj:)laled at 
the time tliat under this contract there should be income enough from 
fares to pay for the cost of the service, and such cost was definitely 
fixed and limited as aforesaid. Four things were clcarly fixed in the 
minds of the parties: (1) Theindebtedness uj^on which interest should 
bepaid; (2) the rate of such interest ; (3) the fares ; and (4) the service. 

[3] As .between the fares and the service, looking at the language of 
the franchise, as to which is it most inflexible? The service in the na- 
ture of things could not be defined, except in gênerai terms. Two sn- 
pervisors were agreed upon, one representing the city and one the Com- 
pany, and in,their hands was placed to a large extent the détermina- 
tion of the service to be rendered ; and then a further provision is 
made that, in case of disagreement between thc supervisors, the ques- 
tion upon which they do not agrée shall be submittcd to arbitration. 

Of course, the people of Des Moines tannot hâve service which will 
not be paid for eut of the fares. The receivers are asking no profits 
for the corporation — not a dollar upon its stock ; they are simply claim- 
ing that the service demanded by the city of Des Moines cannot, under 
présent changed conditions, be rendered from the présent income. If 
this claim is true, of course, it is most unf ortunate ; and yet thèse par- 
ties bave made a contract, and the court cannot modify its provisions. 
That this construction is necessary iS apparent from, the word "sub- 
ject," in section 7, in relation to the extent and character of service. 
The language is as follows : 

"As a guaranty of the service provided for in this spction, it is agreerl tiiat 
no dlvidends on the outstanding stock of tlio conijian.v shall be considennl or 
allowed in determining the qiiality, quantity, or kiiid of service the company is 
bonnd and obligated to funiish under this ordinance; it being unilerstood and 
agreed that, subject to the pa.ynient of ail costs of ojieration, inchidiiig taxes 
and interest at not to exceed five (5%) per c«nt. on the toni)iany's indebtediiess 
represented by bond.s, and not to exceed six ((i'/r ) per cent, of the remainder of 
such indebtedness, and the setting aside of a dépréciation fnnd .is provided in 
section XXII of this ordinance, the city is entitled to hâve, and the eonipany 
is bound to render, the first-elass service as delined in this section." 

The language, "it being understood and agreed that, subject to the 
payment of ail the costs of opération, * * * the city is entitled to 
bave, and the company is bound to render, the first-class service as de- 
fined in this section," is most significant. The service is made "sub- 
ject" to having money from the income to render the service, and what- 
ever service can be rendered from the income, after paying the fixed 
charges specified in the contract, must be held to be "first-class," within 
the meaning of the contract. 

That the contract did not contemplate change of fares is further 
emphasized by the omission from the contract of any method of fixing 
higher fares. If it was in the minds of the parties that conditions mlght 
develop where fares would hâve to be adjusted to meet deficiency, the 
parties certainly would hâve agreed upon some method of fixing the 
increased fares. Of course, it is suggested that the fares would hâve 
to be fixed with référence to the dèficîency ; but hère was a schedule 
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of fares, and it.would be irçiportarat to.all parties to -hâve determined 
whetKei; tlie increasejn f.ares.should be in the Sucent f are, or 'thé s'îx 
tickets .for-25 cents, or in the fareof children,'or in.the fare of school 
pnpils. If fares werc to be increased, the company_,alone, so far'âs 
the contract speciftes,, would haye tlie duty of ifixiiig tlie' increaée,' and 
inasmuch as the cit_\' lias no power to regu,la.te rates the cotincil would 
hâve no supervision or control in the niatter. "• ;,' 

It is qtiite apj)arent that the contract was made in the absence of 
any contemplation of the existence of présent conditions. 'It is ap- 
parent that everybody had inmind a cotitinuance approxîmately of con- 
ditions existing at the tiine the contract was made. The new cojidi- 
lions niay render it absolutely impossible for the people to.get, under 
this contract, what they expected in the way of service; but . the 'pe0'- 
])le are bound by the contract, as well as the company, ànd when thèy 
p;et that service whicli can be paid for uiider the provisions of the con- 
tract, they must of course be content. 

It may be appropriate hère to quote from the opinion of Judge West- 
cnhaver in the récent case of Columbvis Power & Light Co. v. City of 
Columbus (D. C.) 253 Fed. 499: 

"Tt canuot Jx^ deuled, on the sliowing made. that (ho iiiTsi-iit \v,nr has great- 
ly liioreaswi tho cost of stvftet raibruy opcriition. The, award of the Natlohal 
AVar Labor Board ni the wage controversy oaiiuot lie rcgarded otherwise thau 
hiiidiiig oti the oonipariy. and the inerease of wagos granted hy the company 
imrsuant thereto cannot. in any fair sensé, he considered as its voUintary act. 
]t is also inidouhtedly true, on the sliowing ninde. thiit coniplainant cannot, 
under existiiig conditions finance any liiipvovements required to ineet new, de- 
iiiands for heat, light, and power, or for Increased street rallway faellities, 
aiid ils fallure so to do inust Injure tlie intere.sts of tlie défendant and its in- 
haliitants as niuch as it injures the coinplalnaut. 

■'l'roloiigod opération iin(l<>]- thèse coudliious would seeni to be a manlfest 
ini)>Ossiliillty. and mu.st resnlt in inipairiug the street rnilway service and 
grievonsly liarming the i)ef)rile and hiisiness of the eity. Thèse considérations 
do not, for the reasoiis already stated, présent any ground upon whlch a 
court can grant relief, for it lias power only to déclare the law and apply It. 
A Sound public policy forbids usurpation by the courts of goverumental 
power lodged in other deiiartiueuts of the governinent. No power Inheres in 
a court, either to nialve contracts for parties, or to absolve them t'rom the ef- 
fect of their contracts, provlded the parties are compétent in law to con- 
tract, and no fraud intervenes in the makiiig thereof. 

"In View of thèse well-recognized limitations of the court's power, I can 
only suggest that the présent emergency, llkely as it is to bécome much graver 
in the near future, calls urgently for sonie liind of accommodation or tem- 
porary compromise between the parties.'' 

The facts relating to the income and expenditure of the company 
are not before the court. Thèse are matters which will hâve to be con- 
sidered by the supervisors in relation to the matter of service; but 
the court may justly express surprise that there should be any dispute 
upon thèse matters. Section 20 of the contract requires that the com- 
pany shall keep open its books at ail reasonable times, showing "full, 
true, and accurate accounts of ail moneys expended and liabilities in- 
cùrred in connection with said business." The company is also requir- 
ed to f urnish to the city supervisor "monthly reports of its car mileage 
and earnings, and expenses of opération, investments in renewals, bet- 
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terments, and additions, and such other statements and reports as the 
city superviser or the city council may from time to time request," 
and the city supervisor at ail times has full access to every paper, doc- 
ument, or voucher of the company. 

It is apparent that the city and the citizens of Des Moines should 
hâve as full knowledge every month of the income and expenditures 
of this company as has the company itself, and in the interest of har- 
mony, and avoidance of controversy and suspicion, the city and the 
public should take advantage of thèse rights which it has under its con- 
tract. If the deficiency between the earnings and the expenditures are 
such as claimed, an unfortunate situation is presented; but it is one 
with which the courts cannot deal. It must be solved by the people 
of Des Moines. 



THE OLD RELIABLE et al. 
(District Court, N. D. West Virginia. March 6, 1919.) 

No. 880. 

TowAGE ®=3ll(10) — Damage to Tow — Négligence of Tug — Abandoning Tow. 

A steamer, which contractée! to tow two barges up the Ohio river, heUl 

liable for damage to barges and cargo, caused by their being left at an iu- 

terniediate point, where, after nine days, they were bi-oken loose by a rise 

in the river and carried down stream. 

In Admiralty. Suit by the L,ittle Kanawha Log & Tie Company 
against the steamer Old Reliable. Decree for libelant. 

Dorr Casto and Reese Blizzard, both of Parkersburg, W. Va., for 
libelant. 

lyowrie C. Barton, of Pittsburg, Pa., and George W. Johnson, o£ 
Parkersburg, W. Va., for claimants. 

DAYTON, District Judge. The controversy hère grows out of a 
verbal towing contract. As f requently occurs touching such contracts, 
distinct disagreements exist as to M'hat the terms of the contract were. 
The cause was referred to John F. L,aird, appointed a commissioner 
for the purpose, to take the évidence and report with ail convenient 
speed thereon. He has fulfilled this duty and made a report, to which 
both sides hâve filed exceptions, I hâve very carefully read and stud- 
ied the voluminous volume of testimony returned by him, upon which 
he has based his findings of fact. I am fully in accord with his find- 
ings, and convinced that the exceptions of both sides should be over- 
ruled. As to the law goverhing, fully recognizing the principle that a 
tug is not an insurer of the tow in its charge, but only required to 
exercise reasonable care, and only liable for neghgence in such exer- 
cise, yet it is enough to say hère that, establishing the contract to hâve 
been to deliver the two barges to McKeesport, Pa., and not to Sisters- 
ville, W. Va., as claimed by claimants, which the évidence in my judg- 
ment demands should be done, the négligence of the tug in substantial- 

ig=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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ly abandoning thèse barges and leaving them at Sietersvîlle for days, 
with no proper care and indifferently moored and tied up, becomes 
very apparent and fully proven. I adopt the report of the commission- 
er and direct it to be made a part hereof, and decree will be entered 
in accord therewith. 

Coramlssioner Lali'd's Report. 

I find the faets as foUows: 

About October 1, 1917, the steamer Old Beliable, by its offleers and agents, 
made a contract with libelant to tow four barges loaded with rallroad ties 
up the Ohio river to McKeesport, Pa. One was to be towed from New Mar- 
tinsville, W. Va., and the other three, numhered 68, 131, and 111, respective- 
ly, were to be towed from Parkersburg, W. Va., to said city of McKeesport, 
Pa. That the said steamer, shortly after October 1, 1917, towed said barge 
from New Martinsville, W. Va., to said city of McKeesport, Pa., and delivered 
it as per contract, for which said service libelant paid said steamer. 

On October 20, 1917, said steamer Old Reliable came to Parkersburg, W. Va., 
and after obtalnlng a eheck for $81 on account In order to purchase eoal, re- 
ceived from libelant said two loaded barges, 68 and 131, which said barges said 
steamer proceedéd to tow up said Ohio river, leaving Parkersburg, W. Va., 
October 21, 1917, about 7 o'clock a. m. On October 22, 1917, about 3 o'clock 
a. m., said steamer arrlved at Slstersville, W. Va., where Its officers and 
agents undertook to land the said two barges and moor them to the river bank. 
Thls was done, and said two loaded barges remalned at said landing at Sisters- 
ville, W. Va., until October 30, 1917, when a rise in the Ohio river caused 
them to break from thelr moorings and drift down the river with the current. 
Barge 131 was c-aught at Raven Rock, W. Va., where libelant, after notice to 
said steamer, the owners and elaimants thereof, caused same to be unloaded 
and placed the ties coutalned therein on board of rallroad cars and thus 
shlpped them to thelr destination. That said barge 131, however, was beached 
and totally wrecked near Raven Rock, W. Va. 

Barge 68 floated down the Ohio river until It reached Parkersburg, W. Va., 
where it colllded with one of the plers of the Baltimore & Ohio Rallroad bridge 
and was wrecked; the cargo of ties with which it had lieen loaded belng 
thrown into the river and almost ail of them were lost. A few were salvaged. 
At the tlme of Its loss; said Barge 68 contained 2,335 No. 1 cross-tles and 290 
No. 2 cross-tles, and said No. 1 ties were worth at thelr point of destination, as 
per contract, 93 cents each, and said No. 2 ties were worth 83 cents each at 
said point. 

Barge 111 was never reeeived by said steamboat Old Reliable, its officers, 
agents and elaimants, but remalned at libelant's landing at the port of Park- 
ersburg, W. Va., from October 20, 1917, to February, 1918, where it was frozen 
up In the ice of the Little Kanawha river, and then by reason of a rlse In 
the river the said barge was carrled down stream to the mouth of the Uttle 
Kanawha river, where It remalned for a time in an ice gorge, and at which 
place libelant unloaded the ties theref rom and shlpped them by rail to McKees- 
port, Pa. That said barge was afterwards carrled out in the Ohio river with 
the ice and floated down the river to Pomeroy, Ohio, where it was caught. 

Prior to Its departure from Parkersburg, W. Va., with said barges 131 and 
68, libelant loaned to said steamer some barge chains, two ratchets, two 
joints of siphon pipe, one three-piece swing, one 2V2-lnch siphon, also 
two 150-foot Unes to be used in tying said barges at thelr point of destina- 
tion. Said steamer Old Reliable retumed ail of said borrowed property 
(except said two Unes) to the Parkersburg wharf boat May 22, 1918. 

The steamer Old Reliable, elaimants and défendants, ofCered testimony tend- 
Ing to prove that the contract was that they were to tow said barges to "pool 
water" at Slstersville, W. Va., and that they did so, and tied said barges at 
said port, as per an agreement with one G. W. Justice ; that said barges were 
reeeived there by libelant's agent, E. B. Prazler, and that thelr responsibility 
for said barges ceased at that time ; that said barges were unseaworthy and 
said tie Unes loaned to them by libelant were in poor condition; that said 
256 P.— 8 
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baijges cotiia'not liave.been safely towed at tluit tiine .(Oetobe.r 22,- 1017), on ac- 
«■,9Ji|it pî tlie ,stirpiig ourrcnt in tlio V)liio rlV-er; Huit dam 17 in sàliî river is 
srtiùited nt-ar Roveii Rbfk. W. Va., and It.' toijother wlth sevei;ul'-<)th*>f dams 
toweèh l'arkerslnii'iij, W; Va., niid I'itlslnii-«)i,. Pa., weve dnwii, ciuiisiug a, slrong 
ifuïr«nt in tlie rivciv: aud,.furtliei-, tlial «aid sloanjfi'iOld lU'linble dld not liave 
power snltifieiit to jn'oiicl botli of snid loiidcd ].)ari;es ny suid rivi'i' againj^t said 
cuvrwit. ■ ' ■ . ■ , 

It was fnrtluT sbnwii b^* tlic rec-ords of tht» Uiilted' Ktatcs enaiiiccr's oflk-e al 
AVheeling, W. Va.. thÊil dam .\'o. 18 in rbe Obu) i-iver. i\r;\y ravkei'.sbiirg, W. 
,Vsi., was d-own fromOctuber 2.1, 1917. to Novt'ii(btn- 5, ]!)17, ai'id tllat tbe stages 
of Avater in the, river wei-i> as follows: ,' 

October.21„ ,. , .i2.0 feet. 

;■ '^ 2^ y. ////.. i. y/. y/. '.'.'. y. '.'.'.'.'.'.'.'.'.':'.'.':'..'.'.'.'.. Ai::\ '' 

'■ 24 10.5 ■■ 

'• 25 i ...11.0 " 

20 ÎÏ.7 ■' 

.,. ; -" 27: IX," " 

Dam.No. 17 wa,s also down. aud llie .stages c)l' wator weie as l'ollows : 

Oetober 21 ,. 1].:', feet. 

22 .; ....11.1 '■ 

2:{ 10.5 " 

■24 !).S •' 

25 10.1 " 

. " 20 irî.l " 

27 .., Ki.li " 

Bani Xo. l(i, near liaveii Hoek. W. Xu.. was also down, and Ibe stages of 
water were as foUows : 

Octobei' 21 1 2.,S feet. 

22 12.S " 

2:: 12.:; " 

24 11.1 " 

25 11.0 " 

20 10.:; " 

27 20.0 " 

2S 20.1 " 

29 19.5 " 

:'.0 2().S " 

Olainiants and défendants Cni-ther showed tbat saul steamer Old Keliable 
left tbe landing at Sistersville W. Va.. October 22. 1917. at :! ::!0 a. m., with a 
gasoline barge lu tow. and arrived at J'ittsbtii'gb. l'a.. Oelolier 24, 1917, at 1 
p. m., and after doing some work on tbe river in that vieinity came back down 
the Obio river, ari-iving at Sistersville, W. Va., Oetolier 27, 1917, at 12:30 a. 
m., and went on down the river froni tl\at i)oint to Catlett.sburg, Ky. 

The proetors for llbelant elaim xuider the sal<l contract tliat, as a part of .said 
property was lost in transitu, the steamer Old Reliable is liable for the value 
of said property, the cross-ties. at the port of destination, and tlie undersigued. 
after a carefnl examination of the évidence, finds that the foregoiiig is the cor- 
rect View ; that said steamer, the elaimants and défendants, are liable for the 
loss of said ties and said barge OS, also for the value of said barge 68, and 
also the value of the barge 131; that they are also liable for salvage or 
said barge 131, also 249 ties ont of barge 68, also the cost of unloading and 
loadiiig said ties ont of barge i;il, also for the value of said two tie Unes, and 
also for the sum of $81, cash advanced by libelant to said steaniei', claimants 
and defendaiits, to purchase coal at Parkersbnrg,. W. Va. 

The undersigned ascertiiins and fixes the value of said two barges, 68 and 
131; at the time of their loss in October, 1917, at $400 each, and ilnds that 
said barge 68 contained 2,;J35 No. 1 railroad ti.es of the value of 93 cents eacli, 
•nifto 290 Xo. 2 ties of tlie value of 83 cents each at the point of destination. 
McKeesport, Pa. ; tbat 249 of said ties, worth 0;i cents each, were salvaged ; 
ïhat the cast of salvage, was 25 ^cents per tie. 

I ifittd tliat' the salvage of terge 131, loaded with ties, was $50; that tbe 
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cost of unloading and l'oloading said tips froni said bai'so was ç?>12.4S and 
$191.14, respectlvely; tÎMt sàld'stfeamériOld 'Keliablo, claiaiants aud tlet'end- 
auts, are liable for said two tie lincs uot retiirnod, ainouiiliiig to $50, also for 
said sum of $81 advanced b.y libctant to euaWé said :stealiier, Old . Jieliable to 
purcliase coal at l'arkersbnrt;, W. Va.; tliat thevefoi-o tlie followiuîj; is a cor- 
rect statemeiit of tlie accoiiut betweeii' thc libelaut and said steamer Old Re- 
liable, elaiuiants and défendants: 

ïlie Steamboat Old Reliable to I.ittle Kanawlia I-os & Tie Co., Dr. ■ ■ ' 
1917. 

Oct. 30. To 2,:W5 #1 ties (a !«C eaeh $2,171 .55 

To 200 #2 ties @ 8.'!^ eacb 240.70 



.$2,412,25 
Less 249 ties salva^ed, of tlie value of O.'î cents eacb $2:JI.57 
Cost,.of salvage, 25 cents eacli. (i2.25 169..'!2 

$2.242.S:î 
Value oï barge 6S 4(X).00 

$2,642.8:; 

To salvase of barge No, l.'îl $ .50.00 

To oost of nnloading ties froin sanie .■!12.48 

To cost reloading 191.14 

To value of barge l.'Jl 40O.(K) 95.'5.62 

$.">,590.45 

To 2 250^foot line.s $ 50.00 

Cash advanced for coal 81.00 1.31.00 

Total due llbelant from Old Reliable, clainiants $;{,727.45 

The UDder.signed disallows ail items and charges in libelant's account rela- 
tive to barge 111, the unloading and reloading of same, and other expenseg 
connected therewith ; al.so disallows ail other charges itiade by said libelant 
against the steamboat Old Reliable in libelant's supidenieutal and amendatory 
libel, filed April 29, 1918. 
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WORTH BROS. CO. v. LEDERER, CoUector of Internai Revenue. 

(District Court, E. D. Pennsylvania. February 28, 1919.) 

No. 5738. 

Inteknal Revenue <s=9' — "Manufacture op Sheli,s." 

A Steel Company, which manufactured billets for shells, pierclng the 
billets, so as to make rough forgings, hcld engaged in manufacture of 
shells, vvithin Act Sept. 8, 1916, § 301 (Conip. St. 1918, | 6.336%b), imposing 
an excise tax on such business, thougli the rough forging reçtuired mucli 
more work before shells were completed. 

At Law. Action by the Worth Bros. Company against Ephraim L,ed- 
erer, CoUector of Internai Revenue. Judgment for défendant. 

Joseph D. McCoy and A. H. Wintersteen, both of Philadelphia, Pa., 
for plaintiff. 

Robert J. Sterrett, Asst. U. S. Atty., and Francis Fisher Kane, U. 
S. Atty., both of Philadelphia, Pa., and Wm. L/. Frierson, Asst. Atty. 
Gen., for défendant. 

THOMPSON, District Judge. A trial was had in ihis case by the 
court without a jury under a stipulation of the parties. The plaintiff, 
Worth Bros. Company, brought suit against the défendant, the col- 
lector of internai revenue for the First district of Pennsylvania, to 
recover taxes paid under protest, amounting to $74,857.70, with inter- 
est from July 25, 1917, and levied and assessed against the plaintiff 
and collected under the provisions of section 301 of title III of the Act 
of September 8, 1916, _c. 463, 39 Stat. 781 (Comp. St. 1918, § 633614b). 
The section under which the tax was imposed is as foUows : 

"Sec. 301. (1) That every person manufacturing (a) gunpowder and other 
explosives, exeepting blasting powder and dynamite used for Industrial pur- 
poses ; (b) cartridges, loaded and unloaded, caps or primers, exclusive of 
those used for industrial purposes ; (c) projectiles, shells, or torpedoes of any 
kind, ineluding schrapnel, loaded or unloaded, or fuses, or complète rounds of 
ammunition ; (d) firearms of any kind and appendages, ineluding small arms. 
cannon, machine guns, rifles, and bayonets; (e) electric motor boats, sub- 
marine or submersible vessels or boats ; or (f) any part of any of the articles 
mentioned in (b), (c), (d), or (e) — shall pay for each taxable year, in addition 
to the income tax imposed by title I, an excise tax of twelve and one-half per 
centum upon the entlre net profits actually recelved or accrued for said year 
from the sale or disposition of such articles manufactured withln the United 
States: Provided, however, that no person shall pay such tax upon net profits 
received during the year nlneteen hundred and sixteen derived from the sale 
and delivery of the articles enumerated in this section under contracts executed 
and fully pertormed by such person prior to January first, nineteen hundred 
and sixteen." 

The plaintiff is a corporation of Pennsylvania engaged at Coatesville 
in the manufacture of iron and steel. The Midvale Steel Company 
entered into a contract with the French government to manufacture 
and sell to it a large quantity of high explosive shells of four sizes — 
220-millimeter, 270-millimeter, 280-millimeter, and 293-millimeter. 

<S=>For other cases see same topic & KEY-NUMBBE lu ail Key-Numbered Dlgests & Indexe» 
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The type of explosive shells contracted for by the French government 
is a composite structure, consistiiig of the foUowing distinct parts: 

(1) The Steel shell body in one pièce, cylindrical in shape, nosed in 
at the top, so that with the nose fuse it cornes to a point with what 
is called the ogival head. 

(2) A copper driving band set into an inset groove near the base of 
the shell body, and projecting slightly beyond it, to engage lands or 
rifling in the bore of the gun. 

(3) A nose timing fuse, which is a highly complicated work of 
mechanism, which is screwed into the throat of the shell body. 

(4) A high explosive charge, to be contained in the shell body. 

The shell as a whole is a very carefully manufactured and highly 
finished pièce of mechanism, the parts of which must be adjusted to 
each other with the greatest accuracy and care. The steel of which the 
shell body is composed must be within such limits of textile strength as 
to withstand the shock of fire, but to burst when the charge content 
is exploded. Its weight, when finished, must be, within a certain tol- 
érance, exact ; its exterior and interior must be absolutely centered or 
true to the longitudinal axis of the shell. The thickness and weight 
of the material must be so distributed as to hâve such uniformity of 
balance as to give uniformity and steadiness in flight. Beginning with 
the steel ingot, which was the first form in which, under the contract 
with the French government, its inspectors passed upon the material 
as it progressed towards completion, its manufacture comprised 34 
steps. The Midvale Steel Company ordered from the plaintifï steel 
forgings, which represented the fifth step in the manufacture subject 
to French governmental inspection, and the plaintiff manufactured 
the shell forgings at its plant at Coatesville. 

The tax in controversy was levied and collected from the plaintiff 
upon its profits in the sale of the manufactured shell forgings, upon 
the claim that the profits accrued in the manufacture of parts of shells. 

The plaintitf 's plant consisted of blast furnaces, an open hearth steel 
plant, steel plate mills, a blooming mill, at which they produced pig 
iron, steel ingots, plates for ail purposes, steel blooms, forge blooms, 
■bars, skelp, tubes, and shell forgings. The main production of the 
plant was steel plates. 

Under the order of the Midvale Steel Company the shell forgings 
in controversy were to be manufactured according to the spécifications 
of the French government, which were part of its contract with the 
Midvale Steel Company. In order to equip the plaintiff's plant for the 
work, it was necessary to, and the plaintifi: did, install spécial machin- 
•ery adapted for forgings of the character required, at a cost of about 
$2,000,000. The stages of the work done by the plaintifï were as 
follows : 

(1) Smelting the ore in the blast furnace into pig iron, without, how- 
ever, running it into the moulds which would form what are com- 
mercially known as "pigs." 

ÇZ) In its molten state transf erring it with a ladle into an open hearth 
furnace, where it was converted into steel, and tapped out of the fur- 
nace, and conveyed into moulds in the form of ingots. 
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(3) Héàting the steel ingot W the propér température for; roHing, 
wHéti it was rolled in the blooniing mill into rounds or blooms. 

(4) The rounds or blooms werè thên eut with a hot saw into billets 
oï sufficient léngth, diameter, and weight to produce the required shell 
forging. At this point the French inspectors inspected each individual 
billet, to détermine whether there were defects in the steel, such as 
piping or blow holes. Aîter acceptance of the billets so tested, they 
were chipped to détermine whether surface defects existed. At this 
stage the steel billet, which was the material which was to become the 
shell forging, is cylihdrical in shape, of approximately two-thirds of 
the o.utside diameter of the shell forging to be produced, and approxi- 
mately one-third of its length. 

(5) The billet Was then taken to the forge shop, heated from two to 
three hours in a continuons furnace, and placed in the container or die 
of a hydraulic piercing press. It was pierced, while hot, by a piercing 
bar entering one end and pushing its way to within sufficient distance 
of the other end to leave a closed end or base. During this process 
the métal, being heated to about 2,100 degrees, is viscous, so that the 
métal is pushed up the sides of the die or container. The product of 
this process was a cylindrical forging, hollow, with one closed and 
one open end. 

(6) The forging was then taken to a horizontal hydraulic bench and 
drawn, while the métal was hot, so as to increase its length and conform 
its inside and outside diameter to the required size of the forging or- 
dered by the Midvale Steel Company. 

The product of manufacture by the plaintiff was a rough steel 
forging, cylindrical in shape, hollow, having one closed end. In order 
to fit it for delivery to the French government, it was necessary for 
it to go through a large number of heating, forging, and machining 
processes before it became afinished, completed, shell body. Thèse 
processes were carried on after delivery to the Midvale Steel Com- 
pany at its plant, and were 29 in number. Withovtt going into détail as 
to each process, they were as foUows : 

(1) Slicing excess length ofï the open end. 

(2) Centering over a mandrel by the inside surface and drilling a 
hole in the base for working upon a lathe. 

(3) Rough-machining the outside approximately concentric with the 
bore. 

(4) Finish boring in a boring lathe, to make the inside concentric 
with the outside. 

(5) Rëcentering the base, in order to take the next step of 

(6) Finish — turning, to bring the inside and outside surfaces con- 
centric. 

(7) Cutting or facing the base or outside of the closed end, to bring 
it to the proper thickness. 

(8) Slicing the excess length ofï the open end, to make the forging 
accurate in length. 

(9) Hand-grinding ofï any roughness left on boring or turning the 
interior. 
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■' ' (10) Avety'îiUpSDrtant step in bnil<jing th€ (ippeY eijd pl'.tht cylifidri- 
caî fopgirtg t04.hejpointé(l'form.©f 'a .811611 body.' This step, is kilown 
as "nosing." It consisled in heating the sliell in a furnace having 
circulai- ddors'for.- a; pi'oper distance back.ïrom the'opé.n end, and then 
placing it in a forging press with a conicai or ogival shaped die, so tha,t 
it assuined thé'- contour of a Gothic arch at the top, This forging 
process while the métal was liot causedthe pressing in of the métal, 
so as to produce a'-graduated thicknéss, iucreasing as the dianieter of 
the pointed end decreased. 

(11) Anriealing, which consists in heating and slowly cooling the 
métal, making it soft and tough. 

(12); Sand-ljlasting the exterior of the shell, to reniove the scale 
produced by the former heating procès?. ' 

(13) Heating above the "critical température," and quenching the 
beat in a volume of water, for the purpose pf hardening the métal. 

(i4) Heating. in a gas furnace, to remove the excess brittleness as- 
sociated with the hardness ; the object being to give the shell the proper 
degfee of toughness and hardness, to enable it to withstand the im- 
pact of the discharge in the gun, and to be shattered by the force of 
the high explosive content upon reaching its objective point. 

(15) Testing for hardness of the métal by a Brindell testing machine. 
This test is to détermine uniformity of hardness of the métal of the 
shell. 

(16) Sand-blasting inside and outside, to get off the rough scale of 
the beat treatment. 

(17) Cutting or facing ofï in length at the nose to its assigned length, 
and boring and ihreading the throat or aperture in the open end of 
the shell, The ihreading is for the pur])ose of screwing into place the 
fuse, and a shoulder is left in the interior for a gas check seat. The 
thread is eut above the seat. 

(18) Cutting the threads accurately by means of a hand tap or cut- 
ter. 

(19) Placing tlie shell on two horizontal machlne-ground bars of 
Steel and rolling it along, to détermine through counteracting weights 
on the interior the balance of the shell, and, if the weight is found to 
be properly distributed, recentering the base to correspond. This 
step is necessary in order to procure accurate flight of the shell, 

(20) After recentering, re-turning the shell, so as to bring it to ac- 
curate cylindrical shape, 

(21) The shell having been balanced up and re-turned, turning the 
cylindrical body to finished size, 

(22) Turning the ogival head to its finished size, 

(23) Grinding the bourrelet. The French shell is made with a diame- 
ter at the rear of the head which is slightly larger than the body back 
of it, and that maximimi diameter is called the "bourrelet." Its diame- 
ter is made to fit the top of the lands or ribs of the rifling of the gun. 
This maximum diameter at the head, corresponding with that of 'the 
projecting copper band encircling the shell body near its base, causes 
the projectile to fit the lands, and gives the remainder oî ; the body 
of the shell a clearance, avoiding friction. i , 
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(24) Cutting the band seat. This is an inset groove eut around 
the body of the shell near its base, into which the copper band is ham- 
mered. 

(25) Facing the base to the length which will give the final weight 
that the shell must hâve. 

(26) Boring the throat, below the shoulder which had been lef t there- 
in, to remove any roughness. 

(27) Subjecting the shell to interior hydrostatic pressure — (1) to 
détermine whether there is any leak in the base which would permit 
the gas from the powder, when it is discharged, finding its way into 
the cavity of the shell and prematurely bursting it; (2) to détermine 
whether there are any cracks due to the beat treatment ; (3) to déter- 
mine whether the steel is of the necessary tensile strength to with- 
stand the shock of lire. 

(28) Giving the shell a bath of oakite to prevent rusting. 

(29) Testing in'a sound-proof room, to détermine by the ring wheth- 
er it is cracked. 

The remaining processes bave to do with fitting the copper band 
upon the shell. 

It bas been thought necessary to recite in détail the varions steps 
required in the manufacture of the finished shell body, in order to ful- 
ly demonstrate the différence in physical characteristics and fabrica- 
tion between the rough steel forging delivered to the Midvale Steel 
Company and the finished shell body when ready for delivery to the 
French government. 

In the rough steel forging was contained ail of the material that 
was finally contained in the completed shell body without the copper 
band ; but a large part of the exterior and interior métal was removed 
by machining, to make it conform in size, weight, and finish to spécifi- 
cations for the completed product. In case of 220-millimeter shells, 
for example, the forgings, delivered by the plaintiff were approximately 
in outside diameter, 9% inches; inside diameter, 7 inches; length, 
32% inches; weight, 351 pounds. The 220-millimeter shells, after 
fabrication had been completed by the Midvale Steel Company, were 
approximately of the f ollowing dimensions and weight : outside diame- 
ter, 8.60 inches ; inside diameter, 7.36 inches ; length, 29.53 inches ; 
weight 160 pounds. 

The forgings had to be subjected to processes of cutting to proper 
length, latheing, and boring to proper inside and outside diameter, 
forging to produce the ogival head, annealing, hardening, machining 
to proper contour, machining and hand-finishing the threads, shoulder, 
and throat, and finishing by sand-blasting and other processes to render 
the surface smooth and clear of scale and roughness. Measnred in 
dollars, the plaintiff did about 40 per cent., and the Midvale Steel 
Company about 60 per cent., of the work on the shell bodlcs supplied 
to the French government by the Midvale Steel Company. 

After leaving the plaintiff's plant, the métal was increased in tensile 
Strength from 85,000 pounds to a minimum of 113,780 pounds. 

The question is whether the raanufacturing done by the plaintiff 
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brings ît within the terms of section 301 of the title under which thé 
tax was assessed and coUected, which provides: 

"(1) That every person manufacturing * * * (c) • * * shells 
* * • of any kind, • * » loaded or unloaded, * * * or (f) any part 
of the articles mentloned in * * * (c) * * * sliall pay for eacli tax- 
able year * * * an excise tax of twelve and one-half per centum upon 
the entire net profits actually received or accrued for said year from the 
sale or disposition of such articles manufactured within the United States." 

In view of the physical changes through the appHcation of labor, 
skill, and science in manufacturing necessary to develop the shell forg- 
ing into the finished shell body, it cannot be contended that the shell 
forging delivered to the Midvale Steel Company was a "part" of 
a shell, in the sensé of being adapted and ready for assembling with 
other parts to inake a complète shell. It could not be used as a shell 
body until it underwent at least a large part of the steps of manufac- 
ture which the Midvale Steel Company put upon it. If "manufactur- 
ing" is used in the sensé of completing manufacture, the plaintiff was 
not manufacturing shell bodies, which were at the completion of its 
work parts of shells. 

It should be borne in mind, however, that the tax is laid, not as 
a tax upon the shell, or any part of the shell, but is laid as an excise 
tax upon the business or occupation of manufacturing shells, or any 
parts of shells, the amount of the tax to be measured by the entire net 
profits received from the sale of such articles manufactured in the 
conduct of that business or occupation. That was the construction put 
upon section 27 of the War Revenue Act of 1898 (Act June 13, 1898, 
c. 448, 30 Stat. 464), imposing a tax upon persons carrying on the busi- 
ness of refining sugar équivalent to one-fourth of 1 per cent, on the 
gross amount of their receipts in excess of $250,000, in the case of 
Spreckle Sugar Refining Co. v. McClain, 192 U. S. 397, at page 411, 
24 Sup. Ct. 376, 48 L. Ed. 496. As the tax is laid upon the business 
or occupation of manufacturing, the inquiry therefore is whether 
"any person manufacturing" includes only such persons manufacturing 
as bring the article manufactured to the finished condition, where it 
is adapted for use as a part of a shell, or whether the term includes 
any person manufacturing the article in any one or more of the succes- 
sive steps substantially necessary to bring it to that condition. 

If the former construction is to prevail, at which of the steps does 
the manufacture begin? If it is held that it does not begin until the 
manufacturer who brings it to its finished state commences his work, 
it would follow that, if the process of manufacture were distributed 
among a number of manufacturers, each doing a part of the manu- 
facturing, the payment of the tax would be confined to that manufac- 
turer who contributed such final steps as would bring the article to 
its completed state of adaptability to the purpose intended. I do not 
think the language of the section justifies an interprétation which 
would lead to nullifying its purpose, or would lead to a différent 
measure of liability for the tax assessed against différent manufactur- 
ers, or against the same manufacturer of différent lots of shells, de- 
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péîiHerit ûpdif xvffat paii' of ■ tliè' ■priOr' stagès' ai maituïacturè m%ht -.bç-' 
donc imder contract or btlièrtt'ise by othci-&. ' ■' : :■ 

l'think thc laiiguagè of the act is broadeno.wgh to cleaiiy sbgw that 
Congress intënded to impose an excise 'tax ijpph tbe occiajîation or- 
business, of manufactivrlng, in ail o.r any of its stages, frôm the first 
step to the last of the manufacturé which produces the shell, or, any 
part of it, from the raw material composing it to. its completed state, 
but that manufacturing must be held to bave begun only when the 
maten'al as such had been sô charigedbj- manufacture as to. exhibit its 
intënded use in, and application exclusively to, the manufacture of 
tbe final product. 

In the présent case ore was material for niaking pig iron, pig îron 
for màking open héarth steel ingôts, ingots for making'blQoms or: 
rounds, and blooms or rounds for making billets, and the billets con- : 
tinued to be material, 'So far as manufacturing. shell bodies was con-' 
cerned, while in tbe form of billets. Each of thèse ste])s was a man- 
ufacturing one; but thc inantifactured article hadnot yet been adàpt- 
ed and âpplied to its final use for a shell body. 

It is true that, under the Alidvale Steel Company's contract, .^the 
spécifications of which vvere tobe adhered to by the plaintifl^, the chemi- 
cal' composition of tlie steel was'prescribed, and it was subject to the 
inspection 'Of ihc re])rcsentatives of the French government.' T'herc 
is nathing in fhe case, however,- to show that the ingots, the blo.onrs or 
rounds, or thé billets werc not of such composition as to be. used gen- 
erally in the tràde for other piu'poses. When, however, in the- next 
step the lieated billet was forged by the piercing process, it becarae a 
hollow forging, c]osc<l at its base and open at its top, and destined to 
become a sliell bod\-. There was further progress towards that destina-. 
tiOn in the néxt sto]) of manufacture^ when the pierced forging was 
di^àwn info à shell farging.- The article then manufactured was pe- 
cUliarly adapted and exclusively intënded by further manufacture to. 
become a sîicll body, and had no other use to which it was peculiarly 
adapted. ■ ' _ 

It is truè therè was évidence to show that such of the forgings as" 
Were rejeçted were sold by the plaintifï and Other manufacturers tO' 
be used 'for other purposeS. The plaintifï sold some to the Gameron 
Machine Gompan}', which biiilt machines for slitting paper ârtd fabric 
frôm wide wéàves irito narrow stripsv In its manuf actured^machines 
it. lises a steel tylînder, 'against which a cutter runs; and it purchased' 
the 'rejeèt;'edstëel forgings by the ton at scrap steel priées, eut them' 
iîi'fo 'cross-seCtîofiS, making rings- r'attgiiig from 8 inches tO 14 inches' 
in'Tjteâdth, aiid- m'àchined them ins-ide ^and' but, to'âdapt them to the' 
pùrppsesof.ii;.'^'' machines. 'Sales of the iejectéd forgings -à* scfap 
nr'ices'. wei-ealsS'rtiade to the Larkin Pticker Compa'ny, of Oklâhomay 
mé" .cîosed. 'eiids eut" off» '-and the forgings . manufactured into drive 
shoe's.for ôil'welî dasings ànd côuplih'gs for castings. There was also" 
evidericé' tëndlng'-'t.O shbw.'that thé -forgings might be tonvérted into 
gife'cbjtttainérs,' bttt' no -évidence bf actùâl Sales or use- fbr that pur-. 
pose;' ■- ■'*'' '''-"■- - ■" i' If;"' ■ ■ ; . ■- -- ■ -. 
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It appéared,: iho'wever, iri tbe use.-for cylinclevs fçr cutting, rpq..-. 
chines,- and the lise for drive- sboes, and cpuplings for oilvvdl casingg, 
the features whidi ^adapted the, forgings tp those purpqsfis \yere the 
qualities of the steel and thehollow; cyhndrieal form of the shell forg- 
ings, which permitted: them to-be eut into suitab)e,lengths, but that one 
essential feature of the forgings, the closed end, was entirely super- 
fluous to -the purpos'e for which the purchaserS:Used the for.glngs; , It 
is apparent, therefore, that the use to which the rejected-, forgings .were 
put was one to which: they could be fitted, but to which as a.whole they 
were not pecuHarly adaptéd. :in their fnanufactured state, /and iti.s 
apparent that they were not sold by the ton' as scrap métal at. a profit 
as a manufactured article. Withthe piercing process, then, commenc- 
ed thè application of what , had been a steel billet to the spécial, use 
and purpose of producing a shell body. The plaiiitiff the;i,beçame 
engaged in nianufacturing shell bodies, and, when its part in the 
manufacturing was completed, it sold to the Midvale Steel Company 
partially manufa>ctured shell bodies. 

In view of the purpose of Congress to tax the business of manu- 
facturing, andto, include within the sçope of such busirjess ail manu- 
facturing tegardlëss of whether the manufacturer was engaged in 
carrying the manufacture to completion or through some of its stages, 
the profits received "from the sale or disposition of such articles man- 
ufactured" is held to include profits from the sale or disposition of 
those partially, 'a'S well as those completely, manufactured. If the tax 
were laid upon the manufactured article as it is, for example, under 
title IV, chapter Eight F, section 6309%a et seq., Compiled Statutes 
1918, Compact Edition, Or were laid upon an article as customs duties 
are charged upon commodities upon theif being imported into the 
United States, the conclusion would no doubt be, as contended for 
the plaintifl^, that only the manufacturer selling the finished article 
would be liable for the tax. 

That rule bas been settled beyond dispute by the multitude of dé- 
cisions cited on behalf of the plaintifï, where the courts hâve ruled 
■that a manufactured article does not become such until its manufac- 
ture is complète ; that is, it must be se changed from the material of 
'which it is composed by the application of labor, skill, and science as 
to be put into a form that is suitable for use and adapted with a de- 
sign to be used as such article. The rule bas been applied in the classi- 
fication of articles of merchandise imported and subject to customs du- 
ftiés, or upon which drawback is allowed. There are décisions as to 
whatconstitutes a manufactured article, what constitutes a part of a 
maiiufactured article, what constitutes a partially manufactured ar- 
ticle, what constitutes a manufacture of certain material, and what 
constitutes a whoUy manufactured article, dépendent upon the terms 
of the law under which a tax is laid upon the article itself, or under 
which a' drawback or other privilège is allowed. 

; ; Iicanrtot perceive that thèse, cases jiaveany bearing upon .the ques- 
iioncarising in this case, unies» the term.s of the act imply. that the t'a-.x 
ié ta be imposed.only upon the business; of manufacturing to conipl^- 
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tion shells, or parts of shells, and there is no such limitation in its 
terms. The clear purpose of the act is, through taxation of the busi- 
ness or occupation of manufacturîng munitions of war, to reach the 
profits of ail those engaged in such manufacture, whether engaged 
in manUfacturing to completion, or engaged in any part of such 
manufacturing. 

The plaintif? was, theref ore, a person within the terms of the act 
manufacturing parts of shells, and was liable to payment of the tax. 

It is with some reluctance that the conclusions herein set forth hâve 
been reached, in view of the côntrary ruling of Judge Thomson, of 
the Western District, in his charge to the jury in a récent case. How- 
ever, after very careful considération of the questions involved, and 
with dtic déférence td the opinion of so learned and careful a judge, 
I ani forced to the opposite conclusion. 

Rulings on Plaintiff's Requests for Findings of Fact. 

1. The several facts in détail contained in the stipulation of agreed 
upon facts. 

This stipulation is filed of record, and it is so foundi 

2. That the forgings manufactured by the plaintiff, at the stage of 
their development when delivered to the Midvale Steel Company by 
the plaintiflf, were marketable otlierwise than for finishing as shells, 
and, as matter of fact, large numbers of rejected forgings were sold 
by the plaintiflf to the Larkin Packer Company, of Oklahoma, for de- 
velopment by the latter into shoes for gas ■ wells ; and thèse forgings 
were also marketable for use in the manufacture of slitting. and re- 
binding machines, and many of a similar fabrication were actually 
bought by the Cameron Machine Company, of Brooklyn, from other 
manufacturers, and efifectively used in the manufacture by said Com- 
pany of such slitting and rebinding nnachines. 

It is so found, in connection with findings heretofore' stated and 
discussed. 

3. The processes through which the material went after leaving the 
plaintiflf's hands, before being finished for practical use, were 29 in 
number. 

It is so found, in connection with the findings hereto'fore stated and 
discussed. 

Rulings on Plaintiff's Requests for Conclusions of L,aw. 

1. That the forgings, the net profits from the manufacture of which 
are involved in this suit, were not any of the articles, or parts of the 
articles, made taxable by section 301 of title III of the act of Con- 
gress of September 8, 1916, commonly known as the Munitions Man- 
ufacturers Tax Act. 

This request is declined. 

2. That the plaintiff is entitled to a finding that there is due from 
the défendant to it the amount of its claim, $74,857.07, with interest 
from July 25, 1917. See, on the question of interest, Klock Produce 
Co. V. Hartson, Collecter (D. C.) 212 Fed. 758 ; State Line & S. R. 
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Co. V. Davis (D. C.) 228 Fed. 246; Home v. Parrish, 229 U. S. 494, 
A97, 33 Sup. Ct. 944, 57 L. Ed. 1296. 
This request is declined. 

Rulings on Defendant's Requests for Finding of Fact. 

1. EHiring the taxable year 1916 the Midvale Steel Company was 
;under contract to sell and deliver to the French government 394,000 
high explosive shells of four différent sizes, to be manufactured ac- 
cording to spécifications, which were made a part of the contract. 

It is so found. 

2. The product thus contracted for consisted of two pièces: (1) 
A shell forged or dravi^n f rom steel and finished by the necessary ma- 
chining and finishing processes ; and (2) a copper band fitted around 
the shell, for the purpose of guiding it through the rifling of the gun. 
But the Midvale Steel Company did not undertake to furnish the 
fuses and explosives vv^hich were to be thereafter put in the shells. In 
;Other vi^ords the contract called for unloaded shells. 

It is so found. 

3. It was provided by the contract that the French government 
should "hâve the right of having one or more inspectors at each of the 
factories where the shells hereby contracted for and their component 
parts are being manufactured, for the purpose of observing the man- 
ufacture thereof and of testing the same at any time before delivery." 

It is so found. 

4. The spécifications made a part of the contract include spécifica- 
tions as to the composition and manufacture of the steel to be used, 
the forging or drawing of the shell from the steel, the machining and 
finishing of the shell, and the making and fitting of the copper band. 

It is 80 found. 

5. In the manufacture of some of the shells the Midvale Steel 
Company did ail the work, beginning with the manufacture of the 
steel. But as to others it contracted with the plaintiff to furnish the 
material, manufacture the steel, and forge and draw the shells. This 
was donc according to the spécifications above referred to and under 
inspection of the French government. When the shells were thus 
forged and drawn, they were delivered by the plaintiff to the Mid- 
vale Steel Company, and that company did ail necessary machining 
and finishing on them, and fitted the copper bands around them, and 
thus further proceeded with and completed the manufacture of the 
product contracted for. 

It is so found. 

6. The actual cost of the work done by plaintiff was about 40 per 
cent, of the cost of ail the work done on the shells, and the cost of 
the work done by the Midvale Steel Company was about 60 per cent. 

It is so found. 

7. The plaintiff's profit, during the taxable year 1916, oh the ma- 
terials furnished and the work done by it as aforesaid, was $598,- 
856.52. 

It is so found. 
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; 8| Thei vinloaded:.shell d,eliveretl by the Midvale Steel Company to, 
tlie Frètich govèrnment was the forged or drawn shell deliVeréd, to' 
the former by the ]5laintiff after'being subjected to the necessary" 
machining and iinishnig processes and having a cop'pér band 'fftted 
aroiind it,' ;,v, ■ . ■' - ' • ; . ,,.■,; 

It is so found. , , 

9. in order to makethese; foirgings, the ])lairltiff had to provide spé- 
cial niachinery at a côst of about $2',0()0,GOO. 

Itis so found. ' 

10. Thé forgings' themselves, 'as delivered by the plaintifif, were 
specially designed ,and manufactured to be, when properly- machined 
and fiHished, iised as parts of completed shells. They were hôt adapt- 
ed for any other practical use, arid were net such articles or commodi- 
ties as are kept in stock and held for sale commercially. 

It is so found. 

11. Dùring. the year 1916 there were a great many compânies tri 
the United States engaged in doing sonie part of the work necessary^ 
to the manufacture ôf shells, but not more than two or three, if that" 
many, which began with the Steel and did ail, the, work necessaty ^to 
complète the shell. - j 

It is so found. 

12. Thé plaintiff and the Midvfile Steel Company are both owned 
a.nd controlled by the Midvale Steel- & Ordnance Company, a holding 
corporation. 

It is so found. 

Rulings on Défendant'? Requests for Conclusions of Law. 

1. The plaintiff was a person manufacturing explosive shells, or 
part of such shells, and the tax paid, and now sought to be recovered, 
was properly collected. 

It is so found. 

2. The plaintiiï was a person manufacturing parts of shells, and the 
tax paid, and now sought to be recovered, was properly Qçllected. 

It is so found. 

3. The plaintiff was a person manufacturing shells, and the tax 
paid and now sought to be recovered, was properly collected. 

Under the undisputed facts in this case, this fiijding is immaterial, 
and is denied, except as to the conclusion that the tax paid, and now 
sought to be recovered, was properly collected. 

Judgment may be entered for the défendant. 



IN RE M'AIMAN; ' 1S7. 

In ro.MATMAN. ■ . 

■ ' ' ('laiiii of l'AKKKR. • -;; 

(District Court, L). Maine. ' Feiu-nary 28, IDJih) . " ', , 

No. .'iSO. : , 

BAXKRUrTCY ®i:o340 — PhOVABLE ])IJIÎT.S— l'AY.MENT Oh' XOTE ÔF BaNKKUPT — ' 
EviDEKCE. ■ 

A cretiitor hcld to liiivc (Icpositerl collMtcrul to Kccuïe a iiotè ht l)anli;-. 
rupt, aiifl iiftwwrtrd i)aj(l tlu> iioto at iiiuikrujjt's rcqnest and t'or. liis bene-, 
Ht. and to be entitled to prove liis (.'laini tberefor im'ainst tlie cstate. 

In Bankruptcy. In the mattcr ot Morris ]\Iainian, Ijankrupt., .On re- 
view of order of référée allowing claiin of James W. Parker. Aflirmed. 

Maurice E. Rosen, of Portland, Me., for petitioner. 
George F. Oould, of Portland, Me., for clainiant. 

HALE, District Jndge. In October, 1908, James W. Parlcer, Robert 
vS. Thomes, Morris Maiman, and Moses Victorson were stockholder.5 of 
the Coronet Manufacturing Compajiy. They desired to advance the in- 
terests of the company, and, to that end, to put $40,000 into it, each one 
of the four to put in $10,000, and each to take the value of$Jl 0,000 in 
capital stock of the company. Mr. Parker paid for his capital stock 
$10,000 in cash. The others hired the money of the Chapman National 
Bank, each on his own $10,000 note, secured by stock of the Coronet 
Manufacturing Company. The testimony shows that the vote^ on the 
records of the company, was to sell 400 sharcs at par; each of the 
four taking 100 shares of capital stock, and paying for it in the màn- 
ner described. 

The $10,000 necessary to pay for the Maiman stock was to be ob- 
tained by him from the Chapman National Bank by means of his own 
Personal note, with the 100 shares of stock deposited therewith as col- 
latéral. The sàme method of paymént was adopted by Mr. Thonies 
and Mr. Victorson. ■ i 

We are concerned hère only with the method by which Mr. Maiman 
procured his stock. According to an understanding between Mr. Mai- 
man, Mr. Parker, and the Portland Trust Company, Mr. Maiman took 
up his note at the Chapman National Bank, with the money obtained 
through the Portland Trust Company, through the discount of his 
own note, with 100 sliares of the capital stock' of the Rufus Deering 
Company, owned by Mr. Parker. This stock had been deposited by 
Mr. Parker as collatéral security. He had the interests of the com- 
pany at heart, desired to make it a success, and pin-sued a similar 
method with référence to the shares of Mr. Thomes and Mr. Victor- 
son. To secure Mr. Parker for the 100 shares of capital stock of the 
Rufus Deering Company, Mr. Maiman turned over to Mr. Parker 180 
shares of the Coronet Manufacturing Company, ail the shares he had. 
Mr. Parker put up the Rufus Deering Company's stock as collatéral, 

(®33For otber case.s sec same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe.* 



128 256 FEDERAL RBPOKTER 

because the Portland Trust Company refused to take the Coronet 
stock as collatéral. AU the transactions are shown to hâve been with 
the knowledge of Maiman and at his request. Later the Portland 
Trust Company was taken over by the Fidelity Trust Company of 
Portland. Mr. Maiman gave his personal note to the Fidelity Trust 
Company for $10,000, payable on demand. The Rufus Deering Com- 
pany's stock was deposited therewith as collatéral security for this 
note, under the same arrangement which had been made when Maiman 
obtained his loan from the Portland Trust Company. This note was 
afterwards paid by Parker, $1,000 of it on November 30, 1917, and the 
balance of it in 1918. 

Maiman was put into bankruptcy by his creditors. Parker proved 
his claim for the money paid upon said note to the amount, with in- 
terest, of $10,094.50. This claim of Parker has been allowed by the 
référée. The allowance of it is challenged by one of the creditors, who 
now seeks to review the action of the référée. 

The facts appear from the testimony of Mr. Parker and from other 
proofs. Mr. Parker is a man of the highest character and. of the most 
undoubted probity. His testimony, with that of other witnesses, proves 
the facts upon which the ref eree's finding is based. 

Without going further into the proofs, I am satisfied that the référée 
is correct in allowing the claim. The proofs satisfy me that the $10,- 
000 was paid by Mr. Parker with the knowledge and at the request of 
the bankrupt, and for his benefit. Clearly an action could hâve been 
maintained by Mr. Parker against Mr. Maiman ; he having paid money 
which it was the clear duty of Maiman to pay, and for which Maiman 
got the benefit. 

The learned counsel for the objecting créditer has raîsed certain 
questions of law, which would apply if, as he contends, Maiman were 
an accommodation maker of his note. The proofs, however, do not 
sustain this contention. They présent no question of law which it is 
necessary further to discuss. 

The action of the référée in allowing the claim for the sum of $10,- 
094.50 is affirmed. 
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DU PONT et al. ▼. DU PONT et al.* 
(Circuit Court of Appeals, Third Circuit. March 6, 1919.) 
No. 2382. 

1. CORPOKATIONS ©=5316(3) OïTICERS— PURCHASE OP STOCK OF CORPORATION. 

The fact that the members of a syndicale, formed to purchase the stock 
of a large stockliolder in a corporation, were ail offlcers and stockliolders 
Of the corporation, dld not, per se, render the purchase inéquitable or 
wrongful as agalnst the corporation. 

2. COEPOBATIONS «©=320(11) — OFFICEBS PUBCHASB OF STOCK OF CORPORATION 

— Evidence. 

Evidence held insufflelent to show that offlcers of a corporation, In pur- 
chasing stock of another stockholder and in borrowlng money to pay 
therefor, made any improper use of thelr officiai connection with the Com- 
pany, or of its crédit, which made them trustées ex maleficlo of such 
stock for the corporation. 

8. Corporations <S=»316(3) — Purchase of Stock bt Officers — Legality. 

Action taken by the finance committee of a corporation on an ofEer by 
its président to sell to it part of hls stock, to be distrlbuted to important 
employés at cost, consldered, and on the évidence, consisting of its minutes 
and the testlraony of its members. In connection with their subséquent 
acts. held a rejection of the offer, and not a rétention of it with the ap- 
pointment of one of the members as agent to conduct further negotia- 
tlons, and further, helA that, if such agency was created, such member 
dld ail that was required of hlm In good faith as agent, or as an offlcer of 
the Company, to carry the project through, and was not precluded from 
joining with other officers and stockholders, after the offer had been with- 
drawn by the président, in dealing with hlm on thelr own behalf for the 
purchase of any part or ail of his stock. 

4. Corporations <S=>39S — Stockholders — Management op Cobporate Af- 
PAiBS — JuDiciAL Supervision. 

Whether a corporation, having the right and the légal power to take 
over a purchase of Its stock by certain of Its offlcers, shall exercise that 
right, is a question of corporate policy, to be determlned by Its stockhold- 
ers, and not by a court. 

6. Corporations <@=»393 — Management or Corporate Affairs — Judicial Su- 
pervision. 

A court of equity Is not warranted in interfering with the management 
and policy of a corporation, as determlned by a majority of Its stock- 
holders, unless It clearly appears that thelr action was not taken In 
good faith. In the Interest of ail stockholders. 

8. Corporations <S=5l97 — Stockholders' Meetings — Right to Vote. 

A stockholder Is not dlsqualifled frora voting on a question of corporate 
policy merely because he is related to a person who favors or opposes such 
policy. 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware ; J. Whitaker Thompson, Judge. 

Suit in equity by Philip F. Du Pont and others against Pierre S. 
Du Pont and others. Decree for défendants, and complainants ap- 
fteal. Affirmed. 

For opinion below, see 251 Fed. 937. 

^=3For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
256 F. — 9 •Certiorarl denled 249 U. S. — , 39 Siip. Ct. 492, 63 L. Ed. — . 
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William A. Glasgow, Jr., Frank P. Prichard, and Henry P. Brown, 
ail of Philadelphia, Pa.', and Robert Penington, of Wilmington, Del, 
for appellants. 

George S. Graham, of New York Citv, George Wharton Pepper. of 
Philadelphia, Pa., WilHam S. ,Hilles,.of Wilmington, Del., and Wil- 
liam H. Button, of New York City, for appellees. 

Before BUFFINGTON and McPHERSON, Circuit Judges, and 
HAIGHT, District Judge. 

BUFFINGTON, Circuit Judge, In the court below, Philip F. Du 
Pont, a citizen of Pennsylvania, filed a bill against the E. I. Du Pont 
de Nemours Powder Company, a corporate citizen of New Jersey, 
hereafter called the Powder Company, and 2 corporations and 13 
individuals, corporate citizens of Delaware. Proof s were taken, and 
after final hearing the court entered a decree dismissing the bill. 
Thereupon the plaintiff took this appeal. 

The bill was filed by Philip F. Du Pont, as a stockholder of the 
Powder Company, for and on behalf of himself and such stockhold- 
ers as might intervene, and its purpose was to, enforce a right of ac- 
tion alleged to be in the Powder Company, against the 13 individuals 
named, and which right of action the Powder Company would not 
maintaih, because it was under the domination of said défendants, 
or some of them. It will thus be seen that the real plaintiff in the 
cause is the Powder Company, and the real défendants are the other 
défendants, who, as is alleged, are liable to the Powder Company on 
the cause of action which Philip F. Du Pont hère seeks, to enforce. We 
shall therefore treat the case as, in reality, one brought by the Powder 
Company against thèse other défendants. 

[1 ] Such being the real status of the case, our first inquiry naturally 
is: What is the alleged cause of action of the Powder Company 
against thèse individuals? In that regard the individuals may be 
grouped in two classes : One composed of six men, to wit, Raskob, 
who was treasurer of the Powder Company and a director, Carpenter, 
a director, and four Du Ponts, viz. Alexis, Irénée, Lammot, and 
Pierre, ail of whom were directors as well as administrative officers 
of said Company. Thèse six men, herèinaf ter called the syndicate, 
bought the stock of the Powder Comjiany, herèinaf ter called the Cole- 
man stock. The second class is the Du Pont Securities Company, 
herèinaf ter called the Security Company, a Delaware corporation 
formed by the syndicate for the purpose of financing the purchase and 
thereafter holding the Coleman stock after its purchase by the syndi- 
cate. The third group is composed of Harry F. Brown, William 
Coyne, Harry G. Hoskell, John P. L,affey, and the two E)u Ponts, 
Eugène and Henry F., ail of whom were directors of said company, 
and who, as well as the syndicate memhers, acquired from the syndi- 
cate shares of stock in the Security Company above referred to. 

Turning first to the right of action of the Powder Company against 
the members of the syndicate, wé note that in February, 1915, John 
J. Raskob was the treasyrer of the Powder Cptnpany, and as such 
treasurer, and generally under the directions and contract of the boaril 
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of directors and its finance committee, had charge and control of the 
deposits of the Powder Company. Raskoh was also a director of the 
Company. At that time Coleman Du Pont owned 13,899 shares of pre- 
ferred and 63,214 shares of its common stock, about one-fifth of the 
total issue. On February 13, 191.'i, he wrote the foUowing letter to 
Pierre S. Du Pont, one of the défendants : 

"Dear Pierre: I got a llttle too ga.v last week, nnd hâve been ou the 'blink' 
for flve or six days, but am Kftting aloiis ail right now. 

"The more I hâve thought of the .^tock question, tlie more I belie\-e. witli 
wliat little information I hâve, that the conmion stock should reach 200 and 
may reach .300. If tliis is true, the men who are now at the helm and actual- 
ly doing tliings should make the profit as between to-day's figure and that fig- 
ure ; It will be by far the best thing that can happen to the Company. So 
clear I am that this is the right time to get tliem interested that I am willing. 
figuring as surely as I can that this stock will go much liigher, to let go for 
the benefit of the men who are working. which, of course, nieans the beuefit of 
the Company, 20,000, 30,000, or even 40,000 shares at to-day's market which 
I assume is about 200. As to the détails of working this ont I am entirely 
willing to leave this to you and Ijew. 

"If much time is desired, the price should be higlier. If the arrangement for 
cash payment is made through banks, there sliould be no increased price. In 
order to get time when we piirchased the company orlginally, what we gave 
to be allowed time amounted to, I believe, over 100 per cent, increased price, 
this because the élément of chance must necessarily corne in. 

"Of course, I am only using my best judgment in this matter, but I am 
willing and strongly urge that the heads of departments and youuger members 
of the famlly become most interested in the common stock." 

This letter was shown to Raskob by Pierre Du Pont on February 
17th, and what follows is thus stated in liis testimony by Raskob : 

"Mr. Du Pont handed me this letter, and said to read tlie letter over, and 
lie would llke to talk with me about it. I dld read the letter over, and later 
in the day had a conférence with him. We talked over the matter of the pur- 
chase of certain shares of common stock, from Mr. Coleman Du Pont. Later 
on Mr. Irénée Du Pont, Mr. lyammot Du Pont, Mr. Carpenter, Mr. l'ierre Du 
Pont, and I had a conférence. ■ I think Mr. Félix Du Pont was not at that 
conférence, but wa.s at a later one. The result of those several conférences 
was a décision that six of us would endeavor to purcliase a substantial block 
of Mr. Coleman Du Ponfs stock, and we directed that a telegram be sent to 
him through Mr. L. L. Dunhara, his secretary, to ascertain whether Mr. Cole- 
man Du Pont would be willing to pool the voting of the balance of hi.s stock, 
in case we bought a portion of it. The reply that Mr. Dimhanl gave us was 
that Mr. Du Pont was imwilling to commit hiniself to pooling the vote, as I 
recall it. That resulted in our inciuiring as to whether he would he willing to 
Kell his total holdings, to which he replied he would. The.se negotiations v\ere, 
of course, conducted through Mr. Dunham. We then sent a telegram to Mr. 
Coleman Du Pont, making him an offer for his entire preferred stock holding 
at $80 per share." 

On receipt of Coleman's ofTer to sell, Raskob, on behalf of the syn- 
dicate, on February 19, 1915, went to New York to see Morgan & 
Co., and ascertain whether they would furnish the money, over and 
above the amount they could get Coleman Du Pont to take notes for, 
which would be necessary to buy the Coleman stock. Morgan & Co. 
having agreed to do so, Raskob told Pierre Du Pont that night what 
he had donc in New York, and the next day the syndicale met in 
Wilmington and determined.tô buy ail of Coleman's stock, in pursu- 
ance of which telegraph und phone messages were èxchanged that day 
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between Coleman Du Pont and Pierre Du Pont, whereby the former 
agreed to sell and Pierre to buy ail of Coleman's preferred stock at 
$85 and ail his common stock at $200; $8,000,000 to be paid to Cole- 
man in cash, and $5,831,865 in seven-year notes. 

The purchase having been arranged with Coleman, Raskob and 
Pierre Du Pont went to New York on February 23d, saw Morgan & 
Co., who, for an agreed commission of $160,000, undertook to fur- 
nish the $8,000,000 cash required to pay Coleman. Papers were there- 
after drawn in fulfillment of this arrangement, and on March 2d Ras- 
kob and Pierre Du Pont agaïn went to New York and closed the 
$8,000,000 loan arrangement made with Morgan & Co., and delivered 
to the Bankers' Trust Company — which Morgan & Co. had designated 
to do the financing, trusteeship, etc., of the matter — the stipulated se- 
curity, and received in return the $8,000,000 Morgan & Co. had 
agreed to furnish. 

Without now entering into détails of the preceding matters, the out- 
come was that the Coleman stock was acquired by the Security Com- 
pany and the stock of the Security Company was held by the syndi- 
cate. On behalf of the plaintiffs, it is contended that the acquisition 
of this stock by the syndicate was in fraud of the Powder Company, 
was in violation of their several duties as its officers, and that the pur- 
chase was effected by the syndicate members taking an un f air and 
unlawful advantage of their position as officers and by an unfair and 
unlawful use of the crédit, good will, and money of the Powder Com- 
pany. Standing aside for the présent, Pierre Du Pont, as to whom 
there are individual facts and circumstances hereafter discussed, and 
confining ourselves to the other members of the syndicate, Raskob, 
Carpenter, Alexis, Irénée, and L,ammot Du Pont, let us inquire whether, 
as officers of the company, the proofs establish they hâve, in the pur- 
chase of the Coleman stock, been guilty of wrongdoing. 

In the first place, it will be noted that Coleman Du Pont was the 
président of this company, and his ownership of this large block of 
stock had never heen considered as a menace to the company. Of 
Coleman's right to sell to any officer of the company, and of the 
right of any officer of the company to buy such stock, there can be no 
question, and unless, therefore, some facts exist which make it inéqui- 
table as against the Powder Company and its stockholders for such 
officers to buy said stock, it is clear that there was no inequity, per se, 
in thèse five défendants buying this Coleman stock. For example, the 
proof shows that the next largest stockholders of the Powder Com- 
pany were Alfred Du Pont and William Du Pont. Both were direc- 
tors, vice présidents, and members of the executive committee. Now, 
it is clear that, if Coleman had made his offer of February 13th to 
Alfred Du Pont singly, or to Alfred and William jointly, their offi- 
ciai relations to the Powder Company would not hâve prevented them 
singly or jointly buying Coleman's stock, although such purchase would 
hâve given him or them the potential power incident to such increased 
stock ownership. 

We use this simply to emphasize the position that the fact of the 
syndicate buyers of this Coleman stock being officers of the Powder 
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Company di'd not, per se, qualify or take away the right officers of any 
Company hâve to buy, in large or small quantity, its stock. It is man- 
ifest, therefore, tliat disability on their part to buy the stock must 
be found, if it cxists, in the fact that they made some wrongful use of 
their j)osition or influence as officers, or such wrongful use of the 
money, pro]:)erty, or crédit of the company, as made it inéquitable for 
them to acquire and hold stock which the company should hold or 
wished to 1juy for itself ; or, to put it in another form, the facts of 
their bcing officers of tlTe company and their bad faith as officers in 
buying the stock were such as to warrant the court in decreeing them 
trustées ex maleficio of the stock, and therefore liable to turn the stock 
over to the company, if it so dcsired. Do the proofs measure up to 
that standard? 

[2] Now, it is quiie apparent that, if the five ofificers whom we are 
now considering had had the money to hâve paid Coleman Du' Pont 
cash for his stock, or if, instead of Coleman accepting notes for sub- 
stantially six-thirtieths of this stock, he had taken their notes for the 
whole of the purchase money, there could bave been no just charge 
made of any fraud, bad faith, or breacli of duty on the part of thèse 
five men, for, so far as those five are concerned, there is no évidence 
whatever of anything which, at the date Coleman made his oflî'er, qual- 
ified their right to buy his stock. And so far as Coleman Du Pont and 
nearly $6,000,000 of this purchase money, this was just what this 
syndicate was able to do and did do without in any way making use 
of the crédit of the comj^any, or in any \yay using or misusing their 
position as officers. And in point of fact the security Coleman took 
and extended over seven years was not only on a lesser margin oT 
stock dépréciation, but his notes were not secured hy the personal 
guaranties of the syndicate members, which, as we shall see, were 
given to Morgan & Co. in the case of the remaining $8,000,000 of the 
purchase money. 

We next turn to the steps taken and the notes given by the syndi- 
cate, f rom the proceeds of which were raised the $8,000,000 cash paid 
to Coleman for his stock ; in raising this sum, was the crédit of the 
Powder Company used, or was any misuse made bv any of thèse five 
men of their officiai relation to the company? While, of course, they 
are to be held responsible for what was donc by each member or mem- 
bers ôf the syndicate in their behalf, we are relieved from any détail 
discussion of the proofs, so far as four members of the syndicate, viz. 
Carpenter and Alexis, Irénée, and L,ammot Du Pont, are concerned; 
for as to them there is no proof of their personally taking any part in 
obtaining the $8,0(X),000 through Morgan & Co. 

Assuming, however, that they are responsible for the acts of Raskob 
and Pierre Du Pont, who acted in their behalf in getting the $8,000,- 
000, we turn to the proofs of what was donc by Raskob and Pierre 
Du Pont in getting this $8,000,000 of purchase money. Was the 
crédit of the Powder Company used by Raskob and Pierre to obtain 
the $8,0(X),000 in New York? Did Raskob or Pierre misuse their 
officiai connection with the company to obtain this loan? In this in- 
quiry we note that the arrangement for the loan was made by Raskob; 
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he alone visited New York, made ail the arrangements and he was 
the treasurer of the company. Ile reported back to his fellow syndi- 
cate members. Now, Raskob was treasurer of the company; he had 
a gênerai supervision of its treasury, crédits, and resources ; he was 
in a position to misuse, and if any misuse was made he was peculiarly 
in a financial position of trust whicli enabled him, above ail others in 
the company, to make such misuse. The Powder Company was han- 
dling vast sums ; the likelihood was that it would handle larger sums ; 
the sélection of depositories for those funds and the distribution of 
funds in the particular banks were ail discretionary matters, which 
put it into the powers of a treasurer to so manipulate and use the 
funds of the Powder Company as to enable him, if so minded, to 
obtain personal favor and benefits from those depositories which as 
an individual he could not obtain. 

We hâve no disposition to minimize or gloss over the high measure 
of duty incumbent on a man in such a trusted position, and knowing, 
as thèse four men, Carpenter and Alexis, Irénée, and Lammot Du 
Pont, did, as officers of the company, that Raskob had this potential 
power of wrongdoing by virtue of his treasurership, we are justified 
in holding thèse four men responsible for any misuse Raskob made 
of the ofHcial power they knew he had. On the other hand, if Ras- 
kob, made no misuse of his company's crédit or his officiai position, 
we see no reason why the fact that his company tn:sted him should 
cripple his right, or the right of those associated with him, to buy 
stock in his own company, and thereby increase the personal interest 
he and they would hâve in increasing its prosperity. 

Turning, then, to the proofs, let us inquire whether there is proof 
that Raskob. misused, or indeed used at ail, the crédit of the Powder 
Company in obtaining the $8,000,000 from Morgan & Co. Now, the 
proofs affirmatively show that the only dealings Raskob had in making 
arrangements for the loan were with the banking house of Morgan 
& Co. in New York. We shall hereafter discuss the close relation- 
ship that existed between that firm and the Powder Company. For 
the présent, it suffices to say that Morgan & Co. had given huge con- 
tracts for powder to the cornpany. It knew the extent of the com- 
pany's présent business and its prospective business, and in that way 
was well aware of the value of the company's business and stock. As 
payments on thèse powder contracts were made to Morgan & Co. by 
the European governments concerned, it credited the payments to the 
Powder Company and notified the Powder Company of such crédits, 
and the latter thereafter then checked out such parts of said deposits 
as it saw fit. So far as the évidence shows, the relations between the 
Powder Company and Morgan & Co. were that Morgan & Co. gave 
the Powder Company contracts for powder and far in excess of any 
deposits the Powder Company kept with the firm. Morgan & Co. 
treated the Powder Company just as it did other companies having 
contracts with the Allies, namely, it credited incoming payments and 
notified the manufacturer. : 

It would seem, therefore, that the relations between the Powder 
Company and Morgan & Co. were the ordinary ones existing with 
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other companies, that Morjjan & Co. were not seeking or liable to hâve 
any favors frdm the Powder Company in the way of deposits, and 
that, if favor was to be exercised, the party that granted the favor 
was Morgan & Co., in giving thcse large contracts to the Powder Com- 
pany. Moreo\"er, the ])roofs arc positive and uncontradicted that the 
arrangement made between Raskob and Mr. Porter, one of the mem- 
bers of Morgan & Co., Avas wholly and entirely on the business bs.sis 
of the worth of the loan, that Morgan & Co. were paid a brolvcr's 
commission of 2 per cent, for taking the k)an, and that the loan was 
made on the seciirity given, and not on any présent or prospective 
favors to I)e done l)y the Powder Com])any, by Raskob, its treasurer, 
or any other officer. In that regard, Henry P. Davison, a partner 
of Morgan & Co., tcstified : 

"Q. Wiil yoi7 tell tlie court what yon tonk iiilo arcoimt In maliiiis; tliat loau 
and npon what ivedif: tliat loan was iiiadoV A. We took into accoiiiit fhe i)ar- 
ties intprostod in llic Ician : that is, ilic porsoiniel, and tho character of tlie 
obligation, and tlio cliaraetoi- of tlio spcui-ily, \Vo fook into aceonnt tlie cliar- 
acter of the pe'iple wlio applied for tho loan and the charactcr of the col- 
latéral. * * * 

"Q. Was there an.v otlior con.sideration or interost moviug .vou to make 
that loan than tlie por'^onal cliaracter of the pien wlio, trnarantecd the loan and 
Ihe collâreral whicli îlio.v offored? A. The ternis on which the loan was pre- 
sonted ; nothing elso. 

"Q. And the ferni.'j? A. Ye.s ; notiiins else. i 

"Q. Did the (piestjon of the Powder Company having a deposit with yonr 
flrm enter into this Hub.iect in any degree? A. It dld not. 

"Q. Did the makinp of thi.s loau to thèse gentlemen as individuals impair in 
any manuer the crédit of the oonipany for niaking loans on its own account 
withyon? A. It did not. * * * 

"Q. Was there any nnderstanding, agroement, or arrangement, express or 
Implied, with anybod.y eonnected with the.se gentlemen with référence to niak- 
ing a deposit account with your tirm? A. Not so far as I hâve ever 
known. * • * 

"Q. State whether or not this Içan was made npon the crédit, of thèse men 
and their collatéral, or npon Ihcir crédit and standing as ofticers of the Powder 
Company? A. We regarded this as entjrely an individual inatter. It was an 
Unusual transaction, liut we had a gênerai knowledgc of the situation, and 
we understood that thèse iiien had this opportnnity to bny iliis stock and very 
materially increase their personal holdings. It was a pcrsonal matter so far 
as we were concerned ; we treated it personally and l'Cgarded it as such. 

"Q. Then it was ab.soIntely a Personal matter ajs between your firni and 
them? A. Entirol.v. 

"Q. Dld the making of this loan lô thèse gentlemen in any way affect the 
crédit of the Powder Company thht yoii know of? A. None whatevcr, except as 
it Indicated to us the appréciation that tlie officers theniselves had of the 
Company. 

"Q. And that wouUl Increase rather tiian dlniinisli? A. That would be the 
€£feet that it would hâve upon us." 

Indeed, the solid' self-sufficielrcy of the Morgan loan is shown, not 
only by the undisputed testimony of a number of ■ bankers whose tes- 
timony was in substance to the same eiïect' as Davison's, but by the 
attitude of Coleman Du Pont. The proof shows that the excess mar- 
gin of the stock given to him as collatéral' for his $6,000,000 notes 
was less than in the Morgan loan. In addition, Coleman gave a crédit 
for 7 years, Morgan & Co. only 18 months, and Coleman had no per- 
sonal guaranty, while Morgan & Co. had the individual guaranty for 
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separate portions of the loan in varying amounts from each of the 
syndicate members which in the aggregate equaled the loan, and the 
proof is that their individual property was in excess of the amounts 
so guaranteed. Indeed, the inhérent worth of the loan is shovvn by 
the fact that it so commended itself to banks amongst which it was 
distrihuted that Morgan & Co. were only able to keep for themselves 
but a small part of the loan, and the attractiveness of the loan to oer- 
sons who had no connection with the parties or transactions whatever 
is evidenced by the fact that a bank with absolutely no possible con- 
nection with the whole transaction, and without solicitation, asked for 
and took $150,000 of it. In that i-egard Clark, the président of the 
American Exchange National Bank of New York, testified : 

"Q. To what extent did you participate In this [loan]? A. In the flrst In- 
stance, $600,000, and later on $150,000 more. 

"Q. How did you corne to take $150,000 more? A. I mentioned the ques- 
tion of the loan to some of our correspondents, and they thought so well of it 
that they asked If I would not get some for them, and I asked for an addi- 
tlonal $150,000. 

"Q. Upon what did you, representing your bank, take this loan, or par- 
ticipate in this loan? A. On the strens^h of the collatéral and personal 
knowledge of the men behind It. 

"Q. Through whom did you corne to participate in this loan? A. Messrs. 
Morgan & Co. 

"Q. Had either John J. Raskob or Pierre S. Du Pont anything to do with 
placing the loan with you? A. No. 

"Q. Had they spoken to you ahout taking it ail? A. No. 

"Q. Was there any arrangement with your bank in any way or shape, 
dlrectly or indirectly, in regard to bank balance, or the maintaining of a bank 
balance, on the part of the Du Pont Powder Company? A. No. 

"Q. Was the borrowing crédit of the E. I. Du Pont de Nemours Powder 
Company affected in any way by this loan made to thèse gentlemen? A. Ab- 
solutely not. 

"Q. Was the crédit increased — was the crédit of the Company affected in 
any way? A. It was strengthened. * » * 

"XQ. What had you known of the past opérations of the company? A. Tlie 
company had banked with us for a great many years. From time to time we 
had seen their statement, and noted the growth, the most wonderful growth." 

The intrinsic worth of the loan, that it was taken by banks on that 
basis, and not on account of the offices Raskob and his associâtes 
fiUed, that the crédit or resources of the company were not used by 
the syndicate, thèse and other convincing facts are proved by the 
testimony of numerous witnesses, and there is no évidence to the con- 
trary. In that aspect we quote the testimony of Levi L,. Rue, prési- 
dent of the Philadelphia National Bank, who said: 

"Q. Did your bank participate in this $8,500,000 loan that was made? A. 
We did. 

"Q. Through whom did you participate in this loan? A. J. P. Morgan & Co., 
New York. 

"Q. Had you anything to do with either Pierre S. Du Pont or John J. Ras- 
kob in the negotiation of that loan or arranging to participate? A. Noue what- 
ever. 

"Q. Upon what did you make the loan, so far as your bank was concerned? 
A. On oitr faith in the integrity and worth of the promisors and the collatéral 
which they gave. 

"Q. Was there any other considération that entered into it? A. None what- 
ever. 
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"Q. Was thore any promise or suggestion of any balances or anything to bo 
kept in your bank in connection witli it? A. None wliatever. 

"Q. Did the making of thls loan to thèse gentlemen in any way impair the 
borrowing capacity of tlie company itself ? A. It rather inereased it, because 
in onr .ludgnient It strcngthened tïie crédit of the coinpany, because it showed 
the falfh of tlie officiais tliem.selves in the corporation by tlielr purchasing its 
stock." 

The testimony of Leroy W. Baldwin, président of the Empire Trust 
Company of New York, was : 

"Q. I ask yon to look at this paper and say whether or not your company 
participated in that loan. A. We did. 

"Q. Through whom did you participa te in that loan? A. J. P. Morgan 
& Co. 

"Q. Did either Mr. Pierre S. Du Pont or John J. Raskob corne to see you or 
talk with you about participating in that loan? A. No. 

"Q. On what did you parti cipate or permit your company to join in the mak- 
ing of that loan? A. Because ice considercd it a good loan and it wus pre- 
scnted by Morgan £ Co. 

"Q. Was there any arrangement made by anybody with you with référence 
to the deposlts of the Powder Company in your trust company In connection 
with this loan? A. There was not. 

"Q. Had the deposits in your company anything to do with the making of 
this loan? A. No; it had not. 

"Q. Was the crédit of the Powder Company injured or helped by the mak- 
ing of this loan? A. I ha^•e never given it a thought. It was not injured." 

George F. Baker, Jr., vice président of the First National Bank of 
New York, testifîed: 

"Q. Did your bank participate in the loan made to the Du Pont Seeurities 
Company upon the collatéral mentloned in that note und the guaranty of the 
persons who signed the annexed agreement? A. VVe did. 

"Q. Through whom did you corne to participate in that loan? A. Messrs. 
J. P. Morgan & Co. 

"Q. Did either Pierre S. Du Pont or Mr. J. J. Raskob hâve anything to do 
with your participating in that loan? A. No. 

"Q. Upon what did your banking institution extend or participate in this 
loan? A. Do you mean upon what crédit? 

"Q. Yes. A. Upon what security we had there? 

"Q. Yes. A. Upon the security of the stock that was their collatéral and 
upon our impression of the worth of the guarantors. 

"Q. Is the Powder Company a depositor in your bank ? A. It was. 

"Q. I mean at that time? A. Yes. 

"Q. Did the question of the deposits in any way corne up or be connected 
with the making of this loan? A. No ; not at ail. 

"Q. Had the keeping or the maintenance of any size of deposit anything to 
do with participation In this loan on your part? A. A comparison between the 
size of the deposit and the amount that we loaned would make it api)ear 
that the deposit had nothing to do with it. 

"Q. This was not a loan to the Powder Company, was it? A. No. 

"Q. It was a loan made to the Du Pont Seeurities Company, with the guar- 
antors' collatéral, was it not? A. Yes. 

"By Mr. Johnson : That is leading. 

"By Mr. Graham: Q. Was there any agreement or understanding made by 
anybody in connection with this loan concerning the deposits that were to be 
kept or maintained in the First National Bank of New York? A. Not at ail. 

"Q. Would the making of thls loan to the Du Pont Seeurities Company, with 
the indorsement of thèse gentlemen, upon this collatéral. In any wise affect the 
borrowing crédit of the Powder Company? A. Not at ail. 

"Q. How rauch of the loan did your bank take? A. Seventeen hundred 
thoosand dollars. 



138 2Ô0 FEDERAL KEPOJITKR 

"Q. One million sevén Imndred thousand dollars? A. Yes, sir. 

"Q. Do yoii liappen to know liow much tlie deposits were îu your bank? A. 
For about four yeais previous— I looked it up before I euine hère — they were 
ubout .i;20,000 a month, and they nin up to about JfGO.OOO, uiid I thlnk they 
were about tbat on the day that \ve made tlie loan. 

"Q. Sixly lliousaud doUarsV A. Yes." 

The Bankers' Trust Company of New York, at tlie request of Mor- 
gan & Co., acted as trustées in taking the loan from the syndicate and 
distributing it among Ihe banks in the proportions directed by Morgan 
& Co. The testimony of Seward Presser, the président of the trust 
Company, in that regard, was : 

"Q. Do you reciiU thls loan of .Î18,500,000 tliat was made to the Du Pont Se- 
eurities Company? A. I do. 

"Q. How did that loan corne to your institution— froni vvhom? A. J. P. 
Morgan «Se Co. 

"Q. Did Pierre S. Du Pont or John J. Raskob, or any of hls associâtes, hâve 
an.ythlng to do with bringing it to yoUr Company? A. No. 

"Q. What was your company's relation to the loan ? What was théîr posi- 
tion? A. We were a participant in the loan, and we acted as trustée for the 
securities, and we also cleared the transaction on bohalt of the Morgans. 

"Q. Did you ever see that exhiblt befiH'e? A. This is the original note. I 
bave seen it before. 

"Q. And this is the original guaranty that accompanied that note? A. It ap- 
pears to be ; yes. 

"Q. Please tell the court in what way you cleared that loan for the Morgans. 
A. The Morgan tirm asked us to clear the transaction, as we were thé trustées. 
They gave us the names of the people wlio had accepted participations, and 
advised us, when we split the loan up in accordance wlth their instructions, , 
to send iiartieipation receipts to the institutions who had partlcipated after we 
had reçeived their remittances. 

"Q. Did the participation receipt reCite thls note and the collatéral? A. I 
do not recall that It recited that note, Verbatim, but it reclted ail the salieut 
points necessary for a lender to kilow to understand the transaction. 

"Q. What nnmber of shares of stock were pledged behlnd thls loan? A. I 
cannot recall. 

"Q. Can you refresh your memory froin the original paper? A. 54,591 
sbares common and 34,599 shares preferred. ■ 

' "Q. What did the loan mark tlie stock down to, and what perceptagë of mar- 
gin had you on the loan? A. My recollection is that, -taking the common 
stock at 135, we had then a margin of 'yO per cent, on the loan. In .other 
words, we had the amount of the loan and a margin of 50 per cent, in excess of 
that. 

"Q. Did you make any inquiry into the standing of those.who guaranteed 
the loan? A. Yes, to this extent; I talked with Mr. Easkob and with Mr. Pien-e 
Du Pont. My i-ecoUection of the conversation is that Mr. Du Pont said that 
the guarantors to that loan iii bis .iudgment were worth $10,000,000 and that 
the amount of their respective guarantigs was appropriate to their .means. , 

"Q. You say your, trust comiiany participaled in the loan? A. Yeg. ,. 

"Q. To what eitent? A. I think it was sometliing over ?1,700,000. . 

"Q. Was your company one of the depositoriés of tlie Powder Company? 
A. Yes. . ,..■" ;■,'■. ,, , ., .,,',. , ■ 

"Q. Did the, faet of the deposit of the Powder Companj^ in your çoiuftainy 
hâve any coniiectiou, whatever with .the mailing ôf this loan,, so ,far a;s,,y^u,i 
were coueerned? A. Kone whatever. , ..., ,;,.,',;. r>- 

"Q. Upon'what ^-as tîiis loan made, so; far as you and yoiji; banking bon»»' 
were concerneil? À. It was made on the belief, tjjat the ,çoUatei:al ;to.;jtJ^ei i 
Iqan >vas adefti^9,te ;and that the people wio jgufiranteed it jUjade It stlli; ,safer. 
Wé fcelievedin tliem persomiily. .- : . , :r; 
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"Q. Was tliere any affrsoment of any kincl made by anybody, or did you mi- 
dorstand or hear of any agreement, to raaiiitain deposits in any of the partici- 
pating bauks? A. I ncvor heard of any such suggestion. 

"Q. Did any siu-li idea or suggestion enter iuto tlie extension of tliis crédit? 
A. Xone whatever. 

"Q. Was tho borrowing crédit of the Powdor Company in any way afCected 
by tbp making of Ibis loan to the Seeurities Company, with thèse guarantors 
and npon this eolbiteral'.' A. Not at alb As a matter of fact they had no bor- 
rowing arnuigement with us. The Bankers' Trust Company not being a com- 
iiiei'cial baiik, they do not hâve sucli arrangements. 

"Q. Po you know Mr. Porter, of J. P. Morgan & Ce? A. Very well. 

"Q. Did you hâve any interview with Mr. Porter about this matter? A. 
Yes. 

"Q. What instructions did Mr. Porter give you, if any, or what information 
did he give you. if any? A. My recollection is I had one discussion with Mr. 
Porter wliile this loan was pending, in which I told him my belief tliat the 
loan was oxcollciit and should be made. Subsequentïy I had a talk with him 
when Mr. Kaskob was présent, when they gave me the détails of the trans- 
Mclioii and r(()uestpd Ihat our counsel get ail the trust matters in correct shape, 
and Mr. l'orter handed me a list of the participants and asked us to clear the 
tPiiiisaction. 

"<}. In that conversation betweeii you and Mr. Porter, was anythlug said 
abolit Iinnk deposits being made with any of the participants? A. No. 

■■<J. Was auytlilng said npon that subject? A. No suggestion." 

The testimoii}- of Albert H. Wigglns, président of the Chase National 
Hank of New York, was: 

''(i. l)i<l your bank take any of the participating reeeipts in connection 
wiib this loan of .t;.S,;jOO.OOO to the Du Pont Seeurities Company of Delaware? 
A. It did. 

••(>. llow niuch did your bank take? A. $500,000. 

''Q. Upon what did your bank extend its crédit of S.'ÎOO.OOO and take this 
participation in the loan? A. Upon the value of the collatéral as we belioved 
it, and npon the standing and réputation of the guarantors. 

"Q. Did anything else enter into the taking of this loan besldes those two 
things? A. No, sir. 

"Q. Was the Powder Company a dopositor with your bank? A. It was. 

"Q. Do you recall, or can you recall, about what the deposits were at that 
time? A. I hâve no idea. 

"Q. Did tiie fact of the Powder Company being a depositor in your bank 
afCect your judgment in any way, or influence you in any way In taking this 
loan? A. No, sir. 

"Q. Did this extension of this loan, or participation in this loan, affect the 
borrowing crédit of the Powder Company in any way? A. No, sir. 

"Q. Whobrought the matter to your attention as a bank? A. J. P. Mor- 
gan & Co. 

"Q. Did it, or not, corne to you in any way through Pierre S. Du Pont or 
John J. Raskob? A. It did not. 

"Q. Was there any promise, agreement, or understanding of any klnd made 
by anybody In connection with this loan, with respect to deposits or main- 
tenance of deposits in your bank? A. There was not." 

Gilbert G. Thorne, vice président of the National Park Bank, tes- 
tified as follows: 

"Q. Did your bank partidpate In this loan of ?8,500,000 made to the Du Pont 
Seeurities Company of Delaware? A. Yes. 

"Q. To what extent did they participate? A. $.375,000. 

"Q. Did you pass upon this participation? A. Yes; I took the loan. 

"Q. Upon what did your bank extend this crédit and take this participation 
in this loan? A. Upon the fact that it was presented, flrst of ail, by J. P. 
Morgan & Co., and then by the value of the sccurity as it was represented to • 
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US, and then by what \ve were told subsequently as to the value of the Indorsers 
or tlie guarantors. 

"Q. Through wliom did vou becorae a participant In thls loan? A. Through 
J. P. Morgan & Co. 

"Q. Dld elther Pierre S. Du Pont or John 3: Raskob awk you to become a 
participant in tbe loanV A. No, sir. 

"Q. Was tbe Powder Conii>any a depositor witli your bank? A. ïes. 

"Q. Did the fact of the Powder Company being a depositor in your bank in- 
fluence or affect your Judgnient wltli référence to the niaking of thls loanï 
A. Not at ail." 

The testimony of Robert G. Hudson, Jr., vice président of the Na- 
tional Bank of Commerce of New York, is as follovvs : 

"Q. Did your bank take any part of thls loan of .?S,500,000, made through 
Morgan & Co. to the Du Pont Securltles Company of Delaware? A. It did. 

"Q. How much? A. $250,000. 

"Q. How much did you become interested in the loan; through whom? A. 
J. P. Morgan & Co. 

"Q. Did you become interested in it in any inanner through Pierre S. Du 
Pont or John J. Raskob? A. No, sir. 

"Q. Was the Powder Company a depositor wilh your bank? A. It was. 

"Q. Do you know, or not, as to what the amount of deposits were at the 
time of thls loan? A. I do not. 

"Q. Did the question 'of the deposits of the Powder Company in any manner 
affect your judgment or Influence you with référence to thls loan? A. Not at 
ail. 

"Q. Upon what did your bank extend the crédit of $250,000 in thls participa- 
tioiiV A, Based on the collatéral and the charucter and standing of the men 
tliat guaranteed it. 

"Q. Was there any agreement tliat you heard of from anybody, wlth référ- 
ence to deposits or the maintenance of deposits by the Powder Company in 
your bank, or in any of the other partieiimtlng banks? A. There was not." 

And finally Richard H. Higgins, vice président of the Chatham & 
Phœnix National Bank, testified as f ollows : 

"Q. Did your bank partlcipate in this loau of $8,500,000 through Morgan & 
Co. to the Delaware Securltles Coiporatlon? A. Yes, sii'. 

"Q. To what extent? A. Our llmlt, .f300,000. 

"Q. Did you puss nijon thls loau? A. Together with the président, yes. 

"Q. Through who.m did you become a participant? A. J. P. Morgan & Co. 

"Q. Did elther PieiTe S. Du Pont or .Tohn J. Kaslcob, or any of their associ- 
âtes, ask you to become a participant? A. No, sir. 

"Q. Was the l'owder Company at that time a depositor in your bank? A. 
Yes. 

"Q. Did the fact of the Powder Company being a depositor lu your bank 
affect j'our judgiûent or that of the président in passing upon this loan? A. 
Not at ail. 

"Q. Was there any agreement or any understanding, expressed or implied, 
made anybody wlth référence to the maintenance of deposits in j'our bank as 
a condition or circumstànce connected with this loan? A. No. 

"Q. Upon what did yotir bank extend crédit in this participation? A. On 
account of the collatéral, the priée that the collatéral was iJut Into the loan, on 
account of the character of the men who guaranteed the loan in their respec- 
ti\e proportions, and ou account of the fact that J. 1'. Morgan & Co. was han- 
dling ail of the détails and investlgated it." 

Without citing ftirther prqofs and facts as to the intrinsic and self- 
recommendîng value of the loan, we may add that, while necessarily 
itS worth was eijhanced by the relation of the syndicate to the com- 
pany, yet that énhancing value was an incident which attaches to 
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every stockholder who has a large part in the executive work of a 
successful Company. If, for example, William Du Pont, occupying, 
as he did, the important place of a vice président in this company, 
had desired to purchase a large block of Coleman's stock, and had 
ofïered the purchased stock as part of his security for a loan to en- 
able him to raise the purchase money, the very fact that he was a 
trusted ofiicer of the company whose stock he was buying, that he 
had full knowledge of its affairs, and was already largely increasing 
his holdings, in and of itself would naturally reassure the leader and 
strengthen his confidence in the value of the stock of the company 
which he was taking as security. And, indeed, the bona fide purchase 
of stock in a company by those concemed in its management strength- 
ens confidence in the company, as Mr. Davison testified in this case. 
But this fact, in and of itself, cannot and should not preclude one 
active in the management of a company from buying stock in his 
company, from ohtaining money to buy it, or compel him to forego 
that additional confidence inspired in the lender by the fact that his 
purchase of his own company's stock had a financial weight that the 
purchase of the same stock by a stranger to the company might not 
hâve. 

Under the proofs in this case, we are clear that, while the value of 
the Powder Company's stock was, in the nature of things, strength- 
ened in the eyes of the lenders by the fact that thèse men, who were 
connected with the company, were purchasers, and to that extent 
their officiai position was a makeweight in the eyes of the lender, 
yet we are satisfied from the proofs that it was a mère incident, and 
not the real basis, on which the loan was made. And we are fur- 
ther satisfied from the proofs that the crédit of the Powder Company 
was not used or its borrowing power diminished by the purchase of 
the stock or the loan which made the purchase possible. On the con- 
trary, the proof, as we hâve seen, is that the purchase, instead of 
lessening, tended to increase, the crédit of the Powder Company in 
banking circles. Taking the proofs as a whole, we are clear, therefore, 
they fail to show any reason why Raskob, Carpenter, and Alexis, 
Irénée, and Lammot Du Pont did not hâve, and were not f ree to exer- 
cise, the same right that any other person concerned in the manage- 
ment of the Powder Company had to buy stock in the company, and 
ihat in raising the f unds to pay for the Coleman stock they made no 
use or misuse of the Powder Company's crédit or resources, or of 
their position as officers. Whatever may hâve been the facts, whether 
they knew of any facts, circumstances, or relations in référence to 
Coleman's stock, or any part of it, or of any negotiations the execu- 
tive committee had theretof ore had with Coleman as to a part of 
this stock and to which we shall hereaf ter ref er, certain it is that there 
is no proof in the case which shows that thèse five men, or. either of 
them, had notice or knowledge of such matters. Such being thn case; 
we are not only justified, but indeed constrained, to find that, sp far 
as they are concerned, there is no proof of facts which would war- 
rant the .court, if they alone were involved, in deprivingthem of the- 
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benefits of a purchase they had a right to make personally and did 
make personally. 

[3] But the case does not end with, or dépend on, their isolated 
and Personal relations to the sale. Their purchase was not a pur- 
chase of segregated shares for individual ownership, but was a joint 
one for a common purpose and a common ownership, and that joint 
purchase is now the subject of équitable scrutiny in a court of equity. 
And inasmuch as the syndicate was formed, the common purpose out- 
lined, and the purchase made by Pierre Du Pont, its sixth member, 
and inasmuch as the individual rights oi Pierre cannot well be disasso- 
ciated from the other members of the syndicate, and as they bave joint- 
ly ûnited in submitting their purchase to the judgment of their fellow 
stockholders, as a joint undertaking, we shall consider the case on 
the basis of treating the; syndicate as a whole, and therefore charg- 
ing it with notice of ail prior matters which afïected the rights and 
equities of the, Powder Company, and which were known to, or par- 
tieipated in by, Pierre Du Pont, the sixth member of the syndicate. 
Suc'h being the test, let us examine the proof s on the basis that Pierre 
Du Pont alone, instead of the syndicate, was the huyer of the Cole- 
raan stock, and from that status ascertain whether, at the time Pierre 
made the purchase, anyfact, circumstance, relation, or obligation ex- 
isted which forbade his doing so, or if the purchase, when made, 
obligated Pierre, and enabled the Powder Company, to regard the 
purchase as made for it. In following this course, we adopt the sug- 
gestion of plaintiff's counsel, who themselves hâve stated the issue 
hère involved as f ollows : 

"If a dlrector and offlcer of a corporation, in the course of a negotiation 
with which he Is Intrusted, for the purchase hy the coriwration for a spécial 
purpose of a large portion of the stock of one of the stockholders, reçoives a 
général offer by that stockholder to sell ail the latter's stock, can sucli director 
and officer form a small syndicate of himself and a few other officers, and 
purchase the stock for their own beneflt, without reporting the olïer to the 
Company and giving it the opportunity to purchase?" 

The answer to this question involves a study of the testimony as 
a whole, and to such task we now address ourselves. 

In December, 1914, Coleman Du Pont was then, as we hâve also 
seen, and he continued to be on February 13th, when he made the offer 
which we hâve above considered, the président of the Powder Com- 
pany and its largest stockholder, owning, at that time, ail the stock, 
viz. 13,899 shares of préferred and 63,214 shares of common stock, 
which he subsequently sold to the syndicate. The proofs are that 
about that time Coleman went to the Mayo Hospital in Minnesota to 
undergo a serious opération, and the correspondence shows there were 
appréhensions as to its outcome. The Powder Company had in hand 
and in view tremendous opérations growing eut of the war, and Mr. 
Du Pont was deeply interested in strengthening the company by in- 
creasing the stock intefest of the men on whom it depended to carry 
this great work through suècessfully. This policy was one the com- 
pany had itself f oUowed by awarding as a bonus to its employés, the 
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right to purchase shares of its stock which the company bought for such 
bonus purpose or issued from its treasury stock. Colenian's plan to 
thus sell to the company some of his ovvn stock for distribution among 
its employés was approved by Alfred Du Pont, who was a vice prés- 
ident, a member of the board of directors and of the finance com- 
mittee, and who, next to Coleman, was the largest shareholder of 
the company. It was, as appeared from the proofs, likewise dis- 
cussed by Coleman with Pierre S. Du Pont, who was also a vice prés- 
ident, director, and member of the finance committee, and he also ap- 
proved thereof. It would also appear from the proofs that, prior to 
his going to Minnesota, Coleman had been spoken to by some of the 
other leading men of the company as to whether he would sell some 
of his stock, and he was anxious to give them an early answer, and 
it is also clear, from the références hère and there in the correspond- 
ence, that Coleman was somewhat apprehensive that some of its lead- 
ing men might leave the service of the company. At ail events, Cole- 
man, Alfred, and Pierre ail concurred in the gênerai desirability of 
the company acquiring stock from Coleman, not for the company it- 
self, but for the express purpose of enabling certain of its employés 
to buy it. Indeed, there was no talk or suggestion at that time of the 
company buying any of this stock for investment, profit, or for any 
other purpose than the one abbve indicated, and it is quite clear, also, 
that Coleman had no thought of selling to the company, but his whole 
purpose was to attract leading men, in the company to buy the stock at 
a price he regarded as under its value, and thns strengthen the com-. 
pany and the 57,000 shares of stock which he would still own. 

Before leaving for Minnesota, Coleman, on December 7, 1914, wrote 
Pierre as f ollows : 

"Doar Sir : As you !;no\v, I huxa always felt tliose in rps])onsible positions 
in our conipany slioulrt be encouragod to beconio inii)ovt!uUly interested in the 
connnon stoci;, and I bave, as yon l;no\v, ahvays tboufrbt well of tlie common 
stoclv and pnt a liiglier fisnre on it than yon bave. I tliinlv it well worth 185 
to-day, and thinlc it v\ill go to 190 or 200 before tbe year 1915 is many months 
old. Tbis ownersbip of eomnion stock by tbe leading men is of so mncli impor- 
tance to tbe company that as a meniljer of tlie finance committee (the company 
having casb away beyond its reqnirements) I would recommend the fuuds 
iieeded to carry the stock for thèse men b(^ advaneed by the treasury. 

"I ani willins to sell for tlie purpose 20,000 shares at $160 per share ex divi- 
dend, payable in say .'!0 or 60 days. To guide me I sbould like to hâve a sug- 
gestion from tbe finance committee, or a cominittee âppointed by them, as t-o 
how it should be distribntcd. Inasmuch as important men associated with 
us bave asked me to sell them some stock, I should like to hâve a prompt 
answer from the finance committee to ensible me to reply. 

"If the important stockholders in Hercules l'owder Company think well of 
tbe plan, make a similar oiïer to président crfllercules Powder Company, ex- 
cept the number of shares will be mucb smaller, say 4,000, and I think and 
hope you gentlemen feel the important stockholders in that company should 
recommend to the directors of that company that the Hercules Company ad- 
vance the cash needed as the company can spare it to enable thé directors and 
those they suggest) to seeure this stock. The same, wltli much reducednum- , 
ber of shares, 70O or 800, to'thei président of the Atlas Company. . 

"I attach a copy of letter I was going to write to président of the Hercules 
and Atlas Companl*^, but before Befading same . wôuld appreciaté any sug- 
ge.stioi)s you gentlemen car e to make." '; . ,. .. 
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Pierre subsequently told Alfred Du Pont of the fact of Coleman's 
ofifer and his plan for the Powder Company, and also for the Hercules 
Company, who at the time approved of the purchase of the stock and 
its distribution among the principal men of the company, but desired 
to consider further as to the price. The testimony of Alfred in that 
regard was: 

"Q. You say you learned as to tlie sale of Mr. T. C. Du Pont's stock, or part 
of it, through some suggestion froin Mr. P. S. Du Pont. Where was it you 
heard it? A. In my office in the Du Pont Building. 

"Q. What took place there? A. Mr. P. S. Du Pont informed me that he had 
recelved a letter, or that he had received information, from Mr. T. C. Du Pont 
to the efifeet that he desired to sell 20,000 shares of his stock to the Powder 
Company at $160 a share ex divldend, for the purpose of redistributing this 
stock among some of the company's more important employés. 

"Q. Did you consider the matter with Mr. Pierre Du Pont then? A. I dis- 
cussed it for a few minutes. 

"Q. Did you reach any conclusion? A. No conclusion, other than I agreed 
with him. * « * 

"Q. What was sald by you and what was said by P. S. Du Pont as to the 
question of the advisabllity of the purchase? What was said by you in that 
meeting with P. S. Du Pont, and what was said by him as to the advisabllity 
of making the purchase? A. He said that he thought it would be an ex- 
cellent thlng to make the purchase. 

"Q. What did you say? A. I said I thought so, too, so far as purchasing the 
stock and redistributing it among employés. The ouly question I wished to 
consider was upon the price ; that it involved a large investment on the part 
of the Company." 

Thereafter Alfred evîdently gave further considération to the ques- 
tion of price, which, as we see, involved an outlay of $3,200,000, and 
decided the price asked — $160^was too high, and that no décision as 
to the price should be given until the finance committee met. This 
conclusion he embodied on December 14, 1914, in a letter to Pierre 
as foUows: 

"Dear Sir: After giving the question of purchasing a certain large block 
of Du Pont common further considération, I believe that 160, the price you 
talked of, is too high, 150 would be i)urchasing it on a 6 per cent, basis, and 
160 a 5 per cent. This is too low a rate for the company to invest its spare 
funds, and furthermore, if it wera offered to any of our employés, It would 
not be sufficiently attractive at that price. I see no objection to the com- 
pany's purchasing this stock, but the question of price Is one of grave impor- 
tance, owing to the large Investment. I would suggest that no décision as to 
the actual price be given the présent owner until the finance committee has 
had ample time to think the matter over and discuss It together. 

"Yours truly, Alfred I. Du Pont, Vice Président." 

In a subséquent letter to Pierre, dated December 21st, Alfred called 
attention to the mistake made in stating the stock at 150 would yield 
6 per cent., and says 150 should read 133, and then adds: 

"I doubt whether the investment of the company's surplus earnings by the 
finance committee on a basis even as high as 6 per cent, could be justified. In 
other words, if the company is unable to invest its surplus earnings at a rate 
better than the stockholders might themselves, they might contend that thèse 
earnings should be distrlbuted in the form of a divldend." 

As noted in Coleman's letter, he desired an early answer, and in- 
stead of the offer going over until Deceûiber 30th, as Alfred suggested, 



DD PONT V. DU PONT 14^5 

it was brought up at a finance committee meeting on December 23d. 
This change of meeting day was evidently made to comply with Cole- 
man's suggestion in a letter he wrote on December 14th, for it appears 
that Pierre, having received Coleman's letter of December 7th, made 
for Coleman a schedule of the employés for whom the stock purchase 
was to be made. In that regard, Pierre testified : 

"A. At tlie time of the original interview I susgested to T. C. Du Pont that 
I make a mémorandum of the principal mcn in the company who wouH he 
recognized in suggesting distribution of the stock to the employés. I made 
thfit mémorandum and handed it to hnn ; and from that mémorandum it ap- 
pears that the allotment of stock to the executive committee by T. C. Du Pont, 
plus three times the annual salary of the men receiving $500 per month or 
more added up to 20,700 shares." 

Thereupon Coleman enlarged his offer of 20,000 to 20,700 shares 
by his letter of December 14th, as follows : 

"Dear Sir: I hâve given a great deal of thought to my letter of December 
7th as to the distribution of this stock, and my .iudgment Is that each membor 
of the executive committee be allovced 1,500 shares: that the men vs'hose sal- 
ary is $500 a month and over will be allowed to subscribe for three times the 
arnount of their salaries. This makes a total, according to the mémorandum 
you left with me, of 20,700 shares. I am wllling to furnish the other 700, or 
the Company can do this, as in your judgment seeras advisable. 

"I suggest you make this announcement some time prlor to the 23d of this 
month, as I think it bas some advautage. As I, am going away to-day, and 
do not know how long I will be gone, I hâve left the matter in Mr. L. L. Dun- 
ham's hands. He can corne to Wilmington and see you upon recelpt of tele- 
gram from you." 

This letter was written on December 14th, but there is no testi- 
mony on Alfred's part that prior to the meeting of the finance com- 
mittee, on December 23d, this letter was shown to him, or that he 
knew of the change Coleman had made from 20,000 to 20,700 shares, 
or that Coleman had left the matter in charge of L,. L,. Dunham. Up 
to December 23d there is practically no dispute as to what was done, 
or what was the attitude of Alfred and Pierre toward Coleman's 
offer. The matter was brought up at the meeting of the finance com- 
mittee on December 23d, which meeting was attended by Alfred, 
Pierre, and William. As the présent phase of the case largely turns 
on conflicting oral testimony as to what took place at this meeting, it 
should be noted that we bave written évidence in the minutes of the 
meeting — évidence of substance, when men's recollections differ as 
to events. Turning first to the written évidence, we find the minute 
of the finance committee. It reads as follows : 

"Purchase of Common Stock Owned by Mr. T. C. Du Pont. 

"Mr. P. S. Du Pont presented a letter from Mr. T. C. Du Pont, ofEering to 
sell 20,700 shares of common stock of this company at $160 per share. After 
discussion it was moved and carrled (Mr. P. S. Du Pont voting in the négative) 
that Mr. P. S. Du Pont be instructed, to advise Mr. L. L. Dunham, attomey 
for Mr. T. C. Du Pont, that we do not feel justifled in paying more than $125 
per share for this stock." 

The proof is that the resolution referred to was made by Alfred 
Du Pont. The minute is attested by the signature of Alfred, Pierre 
256 F.— 10 
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and William, and as to its legality by J. P. Laffey, the counsel of the 
Powder Company. There is some testimony to the effect that the 
minute was net wholly correct, and in that regard, and as to what 
occurred at the meeting, we quote the testimony of the three men 
présent. Alfred's account is as follo^^^s : 

"Q. Did you offer that resolution? A. I offered the resolution, but It Is not 
correct, as I remember it. 

"Q. Dld you Write it out yourself? A. No; I dld not. 

"Q. How was It oflfered by you? A. I offered it orally. 

"Q. Was there a stenographer there to take it down? A. A stenographer, 
the secretary of the committee, took it down. • * • 

"Q. What words, If any, whieh you embraced in the resolution, as you of- 
fered it, are lacking from the resolution as it appears ou this minute book? 
A. The words should hâve been 'at thls tlme,' or 'at the présent tlme.' 

"Q. Those words were included in the resolution as offered by you? A. Se 
far as I remember, they were. 

"Q. Did you hâve any conversatloù with Mr. P. S. Du Pont relative to the 
question of what he should say to Mr. Dunham when he reported the action 
of the finance committee? A. At that meeting? 

"Q. Then or thereafter? A. I suggested, after the resolution had been 
passed, that in conveying this information to suggest to Mr. T. 0. Du Pont 
that, if he should keep the offer open a month or two longer, we might be 
able to increase the price offered for the stock. 

"Q. You told Mr. P. S. Du Pont that? A. I did. 

"Q. Who was Mr. Dunham? A. Mr. Dunham was Mr. T. O. Du Pont's rep- 
résentative and secretary. » • * 

"Q. When did you flrst discover that the résolution as it appeared on the 
minute book lacked the words 'at this particular tlme,' or 'at the présent 
time'? A. I do not remember. 

"Q. Was it immedlately after the meeting, or scme tlme thereafter? A. 
Some months afterwards." 



The testimony of William Du Pont was: 



"Q. You say that you were présent at a meeting of the finance committee 
in whleh the suggestion of Mr. T. Coleman Du Pont as to the sale of 20,700 
shares of stock of the company -vyas considered? A. I was présent at the 
meeting when that was considered.' T *, * 

"Q. Please state what attitude or position Mr. Pierre S. Du Pont took on 
that subject of the purchase. If you can do so, glve us what Mr. Pierre S. 
Du Pont stated as to his view about It. A I think hé advocated the purchase 
of the stock. I am not sure. . , 

"Q. State what Mr. Alfred I. Du Pont stated ail his viéw about It, and when 
you stated as yoùr view? A. Mr. Alfred'!. Du Pont advocated the purchase 
of the stock at a certain price. 

"Q. What was that price? A. $125 a .share. 

"Q, What: was your attitude? A. That was my attitude, too. 

"Q. Was a resolution oïCered at the meeting to whlch you refer on that 
subject? A. I believe there was. 

"Q. Who offered it? A- I think ,it was offered by Mr. Alfred I. Du Pont 

"Q. Was it verbal? A. Verbally offered. 

"Q. I call TOur attention to the minutes of thè meeting of Decembèr 23d, 
and read'tb you the resolution as appe^i-s thëre as follows: "Mr. P. S. Du 
Pont presented a letter from Mr. T. C. Du Pont, oflerlng tp selj 20,700 shares 
of common stock of this company at $160 per share. After discussion, it was 
moved and cSrried (Mr; P. S. Du Pont votin^ In the négative) ' that Mr. P. S. 
Du Pont be instructed to advise Mr. L. L. Dunham, attorûey for Mr. T. O. Diù 
Pont, that we do not feel justifled, in paylng more tban ?125, per share fpr 
this stock.' J DoeS' that resoIuOoii eorrectly Set forth what took! place at that 
luejeting witjÈi rœference to the^ présentation by Mr. P. 8. Du Pont of a letter ' 
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on tliat subject? A: I do not remember any letter was prosented; tliat is to 
say, there was no lettev given to the board to read. 

"Q. Did you see any letter? A. I did not see any letter. 

"Q. I read you furthcr: 'After discussion, it was nioved and carried (Mr. 
P. S. Du Pont voting In the négative) tbat Mr. P. S. I)u Pont be instructed 
to advise Mr. L. L. Dunluim, attorney for Mr. T. C. Du Pont, that we do not 
feel justified in paylng more tban $125 pershare for this stock.' Does that 
resolution correctly recite what was the action taken by the committee at that 
tinie? If not, in what way? A. It i.s partlally correct, but the Word 'now' 
is left ont, as I remember it, or 'at tliis tirae.' 

"Q. You mean at what part of the résolution would that come? A. After 
the ofCer of $125 per share. 

"Q. 'That we do not feel justiSed in paylng more than $125 per share now"?^ 
A. 'That we do not feel justified in paying more than $125 per share for this 
stock now.' That Is my recollection of it, or 'at this time.' " 

On cross-examination he testified further : 

"XQ. How did you learn the nature and character of the ofïer niade by Mr. 
T. C. Du Pont of the stock at that time to the finance rammittee or to tho 
Company? A. From statements made by Mr. P. S. Du Pont. 

"XQ. Wlll you say that those letters were not produced at that finance com- 
mittee meeting from T. C. Du Pont? A. There was no letter put ou the table 
at that meeting. 

"XQ. Were they not produced and commented upon? A- I do not under- 
stand what you mean by produced. 

"XQ. The Word is a simjjle English word. I will hâve to ask you to say 
whether they wère produced there at the meeting in your sight or présence 
at ail? A. I sàw no letter or letters from Mr. T. C. Du l'ont. I do not say 
Mr. P. S. Du Pont might not hâve had them, but he did not produce them in 
rhe sensé you mean, by putting them down on the table for members of the 
finance committee to read or look at. 

"XQ. Did you ask to see them? A. I cannot say I did. I do not recall. 

"XQ. This was a transaction involvlng upward of $3,000,000, was it not? 
A. It might hâve been. 

"XQ. Do you not know whether it did or not? A. Yes. 

"XQ. Did it? A. Yes. 

"XQ. And you did not look at the offer tliat was made by the man who 
presented this to the finance committee? A. There was no paper placed on 
the table for any member of the finance committee to read or look at. If it 
had been placed there, I would hâve looked at it. 

"XQ. I ask you whether you did not see the letter? A. X did not. 

"XQ. At any time? A. At no time. 

"XQ. You were content with the statement made by Mr. P. S. Du Pont of 
what was in the letters? A. Yes. 

"XQ. And you understood from his statement that that was an ofîer to 
the Company of 20,700 shares to be distributed among employés, for the pur- 
pose of more important! y Connecting them with the coi-poration, and along 
that Une of policy, did you not? A. I belleve so. 

"XQ. And that it was not an offer of the sale of stock to the eompany, but 
an offer of stock to be used to distribute among the employés, out of which 
the Company would recel ve no profit That you understood, did you not? A. 
I think it was an offer of sale of stock to the eompany, to be bought by the 
Company and distributed to employés. 

"XQ. But the Company was not to profit by It? It was to go to employés 
at the priée pald for it? A. It might be." 

The testimony of Pierre as to the minutes and the meeting is : 

"Q. Were you présent at the meeting of the finance committee on Decembei* 
23, 1&14? A. I was. 

"Q. (Minutes of meeting of finance committee held December 2.5, 1914, 
handed to witness.) Is that the signature of Mr. Alfred I. Du Pont? A. Yes. 

"Q. Who were présent at that meeting? A. Alfred I. Du Pont, William Du 
Pont, and myself, members of the committee, and Mr. Flsher as secretary. 
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"Q. The minutes récite that yovi presented two letters of T. C. Pu Pont for 
the considération of tlie committee. Were those letters presented at tliat 
meeting? A.My recollection is that they were at tlie meeting. 

"Q. Were the contents of the letters discussed at that meetlngV A. Tliey 
were. 

"Q. I call your attention to the resolution which was adopted, and I \\'ish 
you to say whether or not that resolution Is correct as It there appears — • 
whether the minutes présent a correct statement of the resolution as it was 
ott'ered, vote<3 on, and adopted? A. That is correct as it stands. 

"Q. Mr. Alfred I. Du Pont says that there are sorae words omitted at the 
end, 'now,' or 'at the présent time.' What is your recollection as to whether 
or not such words were embodled In that minute? A. M.y recollection Is that 
the minute is correct as it stands; that there were no words 'at this time,' or 
the équivalent. 

"Q. And you slgued thèse minutes as correct at that time? A. I dld. 

"Q. Ahout how long after, do you remember, the meeting, were the min- 
utes presented to you for your signature? 3.. Withlu a week or ten days. 

"Q. Who prepared the minutes and presented theni for signature? A. Mr. 
Fisher was the secretary of the meeting. So far as I remember Ue prepared 
the minutes. 

"Q. Mr. Alfred I. Du Pont says that at that meeting, after the adoption of 
this resolution, he sald to you, 'In reporting this, try and hâve T. O. Du Pont 
keep it open for a month or two.' Was anythlng of that kind sald to you at 
that meeting? A. I hâve no such recollection. I am sure I had no such hi- 
struetion. 

"Q. At that meeting state to the court what your position In regard to this 
resolution was, and what was the position of Jlr. Alfred I. Dir Pont and Mi-. 
William Du Pont. A. I stated that I believed the plan of selling this stock 
to the employés was a very good one, to hâve tliem interested in the conii)an,y. 
I advocated the puix-hase or the financing of the purchase of the stock by the 
Company for the employés, and also advocated the paying of $100 a share, the 
offered price. Mr. Alfred I. Du Pont took the opposite view, that .fl60 a shai'O 
was too much for the conipany to pay, and was too much to attract the em- 
ployés, calling attention to the fact that !F160 a share was too lovv a rate of 
return, in view of the dlvidend of 8 i>er cent., which was then belng paid. 
He expressed his opinion that the investment would not be attractive, either 
to the Company or to the employés, at less than 6^^ per cent, basis, and there- 
fore he suggested $125 a share as being a llmit of the price to be paid. Mr. 
William Du Pont assented to that Idea, us I remember, but he dld not ex- 
press hlmself qulte as freely as Mr. Alfred I. Du Pont, but he assented to Mr. 
Alfred I. Du Pont's idea s. 

"Q. Was this proposai of T. C. Du Pont conflned to the Powder Company, 
or was it coupled wlth a proposai to the Atlas and other companles at the 
time? A. He made a similar proposai to the Atlas and Hercules Companles. 
Thèse proposais are referred to In hls letter of December 7th, or the one of 
the 14th. 

"Q. Do you know whether or not his proposai was accepted and acted 
upon by each of those companles? A. I belleve that they were." 

In addition to the oral testimony, there is the written évidence of the 
minute itself, which reads as follows : 

"Purchase of Common Stock Owned by Mr. T. 0. Du Pont. 

"Mr. P. S. Du Pont presented a letter from Mr. T. C. Du Pont, offerlng to 
sell 20,700 shares of common stock of this company at .^160 per share. After 
discussion, it was moved and xiarried (Mr. P. S. Du Pont voting In the néga- 
tive) that Mr. P. S. Du Pont be Instructed to advlse Mr. L. L. Dunham, attor- 
ney for Mr. T. C. Du Pont, that we do not feel justlfled in paying more than 
$125 per share for this stock." 

Two members of, the financç/ committee, Alfred and William, being 
adverse to the proposition, under the by-laws or rules of the Powder 
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Company, the subject-matter would not corne before the board of direc- 
tors for considération or action otherwise than that the négative action 
of the finance committee would be reported to the board meeting. Such 
report was formulated December 24th, and was reported to the meet- 
ing of the board of directors held December 30th, and was as foUows : 

"Purchase of Common Stock. — An ott'er was received from Mr. T. C. Du 
Pont to .sell 20,700 shares of the common stock of tliis coinpany ut $100 per 
share. The coniniittee expressed the feellng that we are not .iustilied in pay- 
ing more than ifl25 per share for this stock, and asked Mr. V. S. Du Pont to 
take the matter up with Mr. T. C. Du l'ont further." 

It will be noticed, in passing, that the members of the finance com- 
mittee, as recorded, instructed Pierre Du Pont to notify Dunham, the 
attorney of Coleman Du Pont, and its report to the board of directors 
requested Pierre to take up the matter further with Coleman Du Pont 
himself. The action of the board of directors on this report was em- 
bodied in the resolution in its minutes as f ollows : 

"Eesolved, tliat the action taken by the finance committee from November 
19 to December 23, 1914, inclu.sive, be approved, ratified and conflnued." 

At this point we stop to observe that, laying aside, for the présent, 
the large mass of testimony as to subséquent events confirmatory or 
contradictory of the two parties, final analysis shows that the oral and 
written testimony, above quoted, summarize the basic questions on 
which the right of action of the Powder Company, attempted to be 
enforced in this bill, must, in final analysis, dépend. Those questions 
may be summarized as follows: 

First. Was Coleman's ofifer to sell to the Powder Company itself, 
or to the company for the benefit of certain persons in the Powder 
Company employ? 

Second. Was the action of the finance committee an acceptance, re- 
jection, or rétention of Coleman"s offer? 

Third. Was the action of the board of directors, in approving, rati- 
fying, and confirming the action of the finance committee, an accept- 
ance, rejection, or rétention of Coleman's ofl:er? 

That there was no acceptance of the ofifer is conceded by every one. 
The matter then résolves itself into the further question : Was there 
a rejection by the Powder Company of the ofifer? For, if there was, 
then the foundation on which this bill rests disappears. Or, lastly, if 
there was neither rejection nor acceptance, but an attempted rétention 
of Coleman's ofïer by the Powder Company, for the purpose of carry- 
ing out the spécifie purpose of resale to certain employés of the Pow- 
der Company, were the circumstances surrounding such rétention such 
as to constitute Pierre Du Pont an agent of the company to negotiate 
further in regard to such ofïer. That, as we hâve said, there was an 
acceptance of Coleman's ofïer no one contends. Was there a rejec- 
tion? The défendant says there was; the plaintififs say not. What, 
then, is the proof in that regard ? That there is a variance in the proof s 
in regard to this phase in the case is apparent, but that this means 
there is a willful misrepresentation on either side we do not believe, 
and our doser study of the proof, the situation and viewpoint of the 
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différent participants, satisfies us that such différences as do exist are 
attributable to such différent viewpoints, the relation they bore to the 
matter, and the natural tendency of us ail to remember and empha- 
size, particularly in the after-light of later events, the things, words, 
or events which confirm our présent views. 

Starting with the meeting of the finance committee on December 
23d, we hâve the acknowledged situation of an offer of Coleman made 
to the Company and a meeting of the finance committee called at the 
request of Alfred Du Pont to consider that offer. We find nothing 
whatever in the testimony to warrant the belief that either Pierre, Wil- 
liam, or Alfred Du Pont went to that meeting with any other purpose 
than considering the offer of Coleman. It was an offer that would 
naturally hâve both concerned ail of thera as large stockholders and 
interested them as officers of the company. The situation was a grave 
one. Coleman was the largest stockholder of the company, he was on 
the eve of a grave surgical opération, he had been approached to sell 
bis stock, he feared some of the leading men of the company might be 
drawn away from it, and he was anxious to hold them. That Pierre 
was anxious to accept Coleman's offer then, that he voted against the 
resolution that was finally offered, that when he purchased Coleman's 
stock in February, 1915, he carried out, in substance, the plan which 
Coleman, in December, wanted carried out, namely, the acquisition of 
large portions of Coleman's stock by leading men in the company, shows 
conclusively that, tested by Pierre's motives, wishes, and subséquent 
acts, we are justified in finding that, when Pierre entered that con- 
férence, when he voted against Alfred's motion, and when he testified 
that he was in favor of the acceptance of Coleman's offer, such was 
the fact. 

Such being the case, what motive would Pierre hâve for withholding 
from Alfred and William the f uU terms of Coleman's letter ? The only 
pertinent fact alleged to hâve been withheld was Coleman's belief that 
the stock he offered at $160 he regarded as worth ,$180 or better. 
Pierre had every reason to tell his associâtes of this fact. He was 
urging the acceptance of Coleman's offer at $160. On the other hand, 
Alfred and William were contending $125, or at most $133, was its 
full value. Coleman's letter would, so far as Alfred and William had 
confidence in Coleman's judgment and the faimess of his offer as a 
benefit to the company, hâve strengthened Pierre's wish to accept the 
offer. What motive could Pierre hâve then had in suppressing Cole- 
man's view ? We can readily see how Coleman's view would, in point 
of fact, hâve no weight in deciding this matter, other than to show the 
utter hopelessness of Alfred and William bringing to the price of $125 
or $133, the price they contended for stock, which Coleman was of- 
fering at $160, and which he regarded as worth $180, or even $200, and 
whose then belief subséquent events more than justified. Indeed, it 
is quite évident that this estimate of Coleman's was a mère surmise, 
and that the data on which he f ormed that surmise was equally open 
to Coleman, to Alfred, to William and to Pierre, as officers of the 
company, ail conversant with its présent and prospective work, with 
its book values and its contracts. The data from which Coleman judg- 
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ed was open to them ail, and as officers and business men they formed 
their ovvn estimâtes, Alfred and William at $125, Pierre at $160, and 
Coleman at a higher figure. 

It requires no minute reading between tlie lines to see the fundamen- 
tal différence between Alfred's and William's views, who based their 
value of the stock on dividends then being paid, while Coleman looked 
to the future possibilities of contracts and expansion, which was known 
to Alfred and William and did not affect their estimate of présent 
values. It is therefore quite apparent to us that Pierre was anxious 
to see Coleman's offer accepted, that the formai recording of his vote 
favoring such acceptance, that the absence of any object he could hâve 
had in suppressing Coleman's prédiction of higher value, of the fact 
both the Atlas and Hercules Companies accepted Coleman's oflfers for 
their employés, made to them in the same letter, and there is no proof 
that emy suppression of Coleman's letters was made when Hercules 
and Atlas took action ; ail of thèse considérations lead us to the con- 
clusion that we find no motive for Pierre's withholding the letter, and 
when we couple this with the fact that Alfred himself made the mo- 
tion which recited that "Mr. P. S. Du Pont presented a letter from Mr. 
T. C. Du Pont, offering to sell 20,700 shares of common stock of this 
Company at $160 per share," that he subsequently verified such minute 
by signing the same, and that the doings of the finance committee were 
reporled to the directors in the statement that "an offer was received 
from Mr. T. C. Du Pont to sell 20,700 shares of the common stock of 
this Company at $160 per share," w^e are justified in feeling no con- 
cealment of thèse letters was made by Pierre. 

Moreover, we must not overlook the fact that the proofs show that 
Coleman's offer in his letter of December 7th was only for 20,000 shares 
of stock, and this the offer which Pierre told Alfred about, and about 
which Alfred wrote in his letter to Pierre of December 14th. But, as 
we bave seen, Pierre testified that at Coleman's request he (Pierre) 
"l)repared a list which showed that 20,700 shares would hâve to be pro- 
vided to carry out his plan, and that on December 14th he received 
the letter from Coleman, changing his offer to 20,700 and requesting an 
early answer be givcn to Mr. Dunham, his secretary — two éléments 
that were not embodied in the letter of December 7th. There is no 
proof by Alfred that Pierre laid this second letter before the meeting 
of the finance committee on December 23d, and as the motion made by 
Alfred at that meeting recites that Coleman's offer v^'as 20,700 shares, 
and instructs Pierre to give notice, not to Coleman, but to Dunham, it 
would seem that the statement in the minutes that a letter was pre- 
sented probably records what happened. 

-Moreover, the minutes, and the absence from the minutes of any 
copy of the letter, and the testimony that Pierre informed his colleagues 
on the committee of the fact of the offerj but did not produce the let- 
ters themselves, suggests that, if such was the course of the procédure, 
it points towar.d the conclusion that the action of the committee was 
intended to be a declination of the offer. For let us suppose thèse 
three experienced business men hàd before them an offer .for $3,200,000 
of stock made by a sick man, and which they wished to retain, and re- 
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port to their board ; would they not naturally hâve placed that offer 
on their minutes ? On the other hand, if they f eh the offer was so far 
beyond the value of the stock as they testified they then thought, and 
if they were ready to décide on that price and décline Coleman's price 
of $160, it was quite natural for them to omit calling for the letter 
and placing it on the minutes. That no one called for the letter, that 
no one suggested putting it on the minutes, is in line with the conten- 
tion that the purpose the committee had in view, and what Alfred's 
motion had in view, was a then declination of Coleman's offer. Ail 
the circumstances called for prompt action. In his offer of December 
14th Coleman said : 

"I am willing to sell for the purpose 20,000 shares at $160 per sbare ex 
divldend, payable in say 30 or 60 days." 

Having named no time for acceptance, Coleman's offer was liable to 
withdrawal at any time. He requested a speedy action, saying he had 
other offers, .and that — 

"Inasmuch as important men associa ted with us hâve asl<ed me to sell thera 
some stock, I should like to hâve a prompt answer from the finance committee 
to enable me to reply." 

The letter of Alfred to Pierre on December 14th, "I would suggest 
that no décision as to the actual price be given to the présent owners 
until the finance committee has had ample time to think the matter 
over and discuss it together," and in his second letter of the same date, 
"I présume that this matter will be discussed at our next finance meet- 
ing on December 30th," indicate that he recognized the propriety 
of some answer being given, and that a décision should be made at the 
next meeting of the finance committee. And the fact that action 
was taken up at a meeting a week earlier than the expected meeting of 
December 30th, and that whatever action was then taken was on the 
motion of Alfred, tends to show that the décision which in his letter 
of December 14th he suggested should be postponed to await the dis- 
cussion of price, which he suggested should be done by the finance com- 
mittee, and such price discussion having taken place with no change of 
view on his part, it would seem reasonable that, when he offered the 
resolution as recorded in the minutes, or that resolution with the words 
"now" or "at the présent time" added, he offered that with a view to 
reaching a décision. If the company wished to consider the offer of 
Coleman further, it was sufficient to take no action. If they wished 
to make a counter offer to Coleman, it was open to embody such 
counter offer in a motion. If they were not prepared to reach a dé- 
cision on Coleman's offer, and wished to report the matter to the 
board and get their view, it was open to them to so move and act. 
But the finance committee neither took action by motion in a counter 
offer to Coleman, nor a référence to the board of directors, but the 
motion by express référence did direct a communication with Dun- 
ham. Why communicate with Dunham? Why did Alfred sélect Dun- 
ham as the person to be notified ? There is no proof that he had pow- 
er to continue Coleman's offer; there is no proof of authority in him to 
consider a counter offer. 
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Why, then, did Alfred's motion sélect and draw Dunham into the 
matter? The fact that he was thus selected by Alfred is evidenced by 
the motion, and we can understand and carry out the intention of the 
Pnwder Company, then evidenced by the acts of its own offîcers and 
embodied in its own minutes, on no other rational theory but that the 
finance committee by that motion intended to décide on Coleman's 
pending offer and communicate that décision to Dunham. That they 
actually intended to do something, that they meant that what they did 
do should be notified to Dunham, and that what they did was of such 
moment that Pierre Du Pont had bis vote recorded against the action 
of the committee, and ail facts tending to deepen the conviction that 
the recorded action of the Powder Company taken by its finance 
committee acting through a majority of its members evidenced a dé- 
cision of the Powder Company not to then accept Coleman's oflfer. 
And the fact that they directed information of its action in reporting 
their action to Dunham and in their report to the board of directors 
"the committee expressed the feeling that we are not justified in paying 
more than $125 per share for this stock, and asked Mr. P. S. Du 
Pont to take the matter up with Mr. T. C. Du Pont further," and their 
making no allusion to Dunham, deepen the belief that the finance com- 
mittee, the board, and therefore the company, regarded Coleman's 
offer at $160 of 20,700 shares of the common stock of the company 
for distribution among certain of its officers as declined when Dunham 
was notified, and that, if anything further was to be done, it was by ne- 
gotiations direct with Coleman. Indeed the suggestion in the report of 
its action to the board, "that it had asked Mr. P. S. Du Pont to take 
the matter up with Mr. T. C. Du Pont further," read in connection with 
the report that "the committee expressed the feeling that we are not jus- 
tified in paying more than $125 per share for this stock," can only 
"be explained on the theory that when he notified Dunham, he did ail 
the finance committee wished him to do. 

Moreover, that a décision that the company could not accept Cole- 
man's offer was a reasonable one, and one to which a majority of 
the finance committee might fairly come, and which they were then 
prepared to décide, is quite apparent from the proofs. The finance 
committee was not considering a purchase of this stock for the Powder 
Company ; it was to go to certain officers of the company as an at- 
tractive investment, which they were obtaining at an attractive price. 
It was the viewpoint of the officers who were to get this stock that had 
to be considered. The company could not gain by the transaction, but 
it might lose or tie up a lot of its funds if the officers would not 
invest in the stock after the company took it. William Du Pont says 
he agreed with Alfred's view, and there was no doubt as to Alfred's 
vmvarying position ail through, that this purchase was for the bene- 
fit of the officers and the price would not attract them. As we hâve 
seen, Coleman's offer was made in a letter to Pierre dated December 
7th. Evidently the price had been discussed between Alfred and Pierre, 
and the matter had been further considered by the former, and on 
December 14th he wrote Pierre : 
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"Afler giving tlie (luestinn of purf-lmsins, a certiiin Irirge block of Du T'ont 
oojrinion furthei- considération, I l^plieve tliat 160, tlie piit-e yovi tallced of, is 
too high. ISO woiild l)e piircilin.sliiîï it on a 6 per ('ont. Imsis, and 300 a 5 per 
cent. Tliis is too low a rate tor tlie eoitipany to in>'o,st ils sparo fuuds. tnid 
X'nrtiiermoro. if it wern offerod to aiiy of our employés, it would not be snl'- 
iiciontly attractive at tliat price. I .«ee no oljjection to tlie conipan.y's pnrehïis- 
ing tliis stock, but llip (jueslion of priée is oue of grave iniportan(.e, owing to 
tlie large investnicut." 

A week later, in writing under date of December 21st, to correct thc 
price of 150 and reduce it to 133, to put that price at 6 per cent., Alfred 
adds, in his letter already qtioted, to his former position that the of- 
ticers might not take the stock, and that the stockholdcrs of the Com- 
pany might object to the acquisition of the stock at 133 sa)ing: 

■'I doiibt wlietlier the investment of the conipaiiy's surplus earniiigs liy tlii- 
finance conmiittee ou a basis even ay high as 6 jier cent, could be jusiified. tu 
other words, if the couipany i.s unable io iuvest its surplus eaniings at a rar(^ 
better than the stockliolders luiglit tlieniseivcs, tliey might coutend that 
the.se earuiiigs should be distriburetl iii Ibe form of a divi<lend. 1 présume 
that this matter will be dlscussed at our ncxt liuauce'nieeliug, on Deeemlier 

aoth." 

The vicws stated above Alfred stili held and then expresscd vvhen the 
iinance committee meeting was held. The proof in that regard is : 

"A. I stated that 1he pureha.se of the stock for distribution ainong em- 
ployés was in iirinciplo good, biit the iuvestnient was so large that the finance 
coinmlttcH!. iu niy opinion, could not justify the luvestiueiit of so large a suiu 
imless on a tî or O'/j, per cent, basi.s, and inasniuch as the Du l'ont conunou 
stock had been payiug for some time but S per cent., and that at that particu- 
lar time there was iio inunediate prospect of its being iucrea.sed, that I sug- 
gested that the price was too high, $160 a shai-e, and suggested the price of 
$V2ô a share as being more in conservation witli the (ompany's interests. 

"Q. What did Mr. Wllliatn Du Font say about tlie advisabiliiy of the pur- 
chaseï A. Ile agroed with me in tliat thought. 

"Q. What did Mr. I'. H. Du l'ont say as to thn advisability of making the 
purcliase? A. Ile e.\']H-essed a belief or opinion that the price of $itiO a 
sliare was a proper price for the compaiiy to pay." 

It will thus be .seen that when the meeting came ofï ail three men 
still had their unchanged views. Pierre fkvored acceptance at $160; 
Alfred and William stood on $125, asserting their belief the divi- 
dends of 8 per cent, then paid by thc company would not be in- 
creased. With thèse decided views held by experienced business men, 
ail of whom were its leading executive officers and conversant with its 
affairs, it is quite évident that they were ail in a position to answer 
Goleman's request that his offer at $160 be promptly disposed of, and 
that the wide divergence of estimate of value between Alfred's and 
William's estimate of S125, which Coleman as well'as Pierre regarded 
aS' worth $160, made stich a wide split as showed ail the parties that 
the nonacceptance of Coleman's ofïer was a foregone conclusion, since 
Alfred and William weré in a majorîty on the finance committee. 
When, therefore, the committee reported its action to the board, its 
suggestion that it had "asked Mr. P. S. Du Pont to take the matter up 
with Mr. T. C. Du Pont further" was rather a courteous way of declin- 
ing what Coleman regarded as a gênerons offer, tending to deepen the 
interest of its officers in the company; and, indeed, that no trust or 
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agency was then conferred on Pierre by the finance committee to nego- 
tiate further with Coleman in référence to his offer of 20,700 shares of 
common stock at $160 is indicated, not only by a lack of corporate action 
at that time expressed in what was recorded, but assuming, for présent 
purposes, that to it are added the words which Alfred says were 
omitted "at this time," or "at the présent time," their addition does not 
lessen the gênerai effect of the resolution. This resolution, reduced to 
writing, evidenced the action of the Povvder Company by its executive 
committee, and it further embodied the instructions which Pierre Du 
Pont was to convey to Dunham, the attorney of Coleman. 

There can be no question but that if, in pursuance of the instructions 
contained in that resolution, Pierre Du Pont or any other officer of the 
Company had sent a copy of this resolution to Dunham, that such reso- 
lution would, in law and fact, hâve constituted a décision of the Powder 
Company declining Coleman's offer, and that the company could not, 
therefore, maintain any action based on the theory that, in law or 
equity the company itself, or the officers of the company for whom 
it was intended, had any claim or right to those 20,700 shares of 
Coleman's stock. Indeed, we do not understand that it is now contend- 
ed that this resolution, standing alone, evidenced a rétention of Cole- 
man's offer for further considération ; but it is alleged that what was 
talked of at the meeting, and what was then said by Alfred Du Pont 
to Pierre, made the latter an agent of the company to continue negotia- 
tions for this stock with Coleman. 

Turning to the proofs for the évidence of such agency, we flnd a 
sharp conflict of proof. On the one hand, Pierre as will appear from 
his testimony quoted at length above, says he had no such agency. In. 
that respect he was asked : 

"Q. Mr. Alfred I. Du Pont says tliat at that meeting, after the adoption of 
this resolution, he said to you, 'In reportlng this, try and hâve T. C. Du Pont 
keep it open for a month or two.' Was anythlng of that kind said to you at 
that meeting? A, I hâve no such recollection. I ain sure 1 had no such In- 
structions." 

Hère, then, we are face to face with the crux of this part of the case. 
The finance committee had taken action on Coleman's offer. That 
action was embodied in its resolution ; its action was to be communi- 
cated to Coleman's agent, Dunham, either as it was recorded, or in the 
wording contended for by the plaintiffs with "at this time," or "at 
the présent time," added. If such resolution was modified or affected 
by any further or other action of the company, if any agency on behalf 
of the company was created, how was such agency created, how was it 
evidenced, and what were its terms ? We say this question of Pierre's 
agency is basic, for it is manifest that, if he was not then constituted 
the agent of the company for some specified purpose in the premises, 
this case has no foundation in fact. 

We turn, then, to the question: Was Pierre then made the agent 
of the company for further work, and, if so, what are the ternis of the 
agency, and what were the duties imposed by the Powder Company? 
We begin this inquiry by noting that the subject-matter before this 
committee was one of large moment; it involved in money over 
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$3,000,000; ît concerned the policy of the conipany în deepening thc 
interest of important officers of the organization. The meethig was 
convened for the purpose of reaching some conclusion, and it actually 
did reach some conchision, which is evidenced by its written resolution. 
Such being the case, we are justified in expecting that, if the three 
officers then présent thought anything further should be donc by the 
Company in regard to Coleman's offer, and that this company should 
hâve an agent to carry out such purpose, both the fact of the agency 
and the work intrusted to the agent would, in a matter of such moment, 
be evidenced by minute or resolution. 

Turning to the minutes of the finance committee, we fmd, as we 
bave seen, a total, and therefore a stiggestive, silence on the suhject of 
agency. Thèse minutes bave been subjected to thc criticism incident to 
their importance as the storm center aroimd which controversy lies. 
It bas been urged that the words "at this time," or "'at the présent 
time," be added ; but even so the significant fact remains that in ail 
thèse criticisms there is no suggestion that the minutes fail to record 
any action of the meeting that was taken on the subject of agency. 
And in that connection it will be noted that in ail of the subséquent 
meetings, conversations, and contentions which took place in the two 
months following, and indeed until this bill was filed, there was no as- 
sertion on the part of any one that the Powder Company had created 
Pierre its agent at this meeting. That suggestion first appeared after 
the bill was filed. Let us turn, then, to the secjuence of evcnts, and 
from them ascertain whether the fact of such agency was then evi- 
denced by the acts or déclarations of any of the three members of the 
finance committee who alone knew of such agenc}-, if it was then creat- 
ed. But, before taking up such examination, let us first see what Philip 
F. Du Pont, when he filed the bill, and what Alfred Du Pont and Wil- 
liam Du Pont said on the subject of agency, when they gave their tes- 
timony. 

An examination of the bill shows no assertion that tlie Powder Com- 
pany cônstituted Pierre Du Pont its agent at this meeting of its finance 
committee to negotiate for this 20,700 shares of stock, nor is recov- 
ery sought, as we understand it, on the ground of breach of such agen- 
c)'. As we understand the bill, recovery is sought on the broad ground 
that Pierre Du Pont by virtue of bis relation as an officer of the com- 
pany and his dominating influence in its afïairs and his alleged misuse 
of such position and relation — not, be it observed, by breach of any 
agency created at this finance committee meeting — acquired Coleman's 
stock. Moreover, the bill seeks to charge Pierre Du Pont, not for the 
20,700 shares of conimon stock, which were alone the subject of the 
finance commiftee's meeting, and which Coleman was offering for the 
benefit of certain specified employés, but for 13,899 shares of preferred 
and 63,214 shares of common stock, the absolute ownership of which 
the company is alleged to be entitled to exercise without Hability to 
oflfer them to employés. Indeed, the averments of the bill, which we 
quote, do not base a right of recovery on Pierre Du Pont being côn- 
stituted the agent of the Powder Company at the meeting of the finance 
committee, in référence to the 20,700 shares of common stock which 
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were to be sold to the company for its employés, but' such alleged agen- 
cy is urged simply as an élément to affect and restrict the power of 
Pierre as an officer of the company generally and prevent him from 
buying any stock of Coleman's whatever, preferred or common. Turn- 
ing to the bill, vve find the sole statement in référence to the meeting 
of the finance committee of December 23d : 

Tliat "it was thousht that the priée, to wit, S^XGO per slmre, was too hisli, 
and tlio hope was felt by the niembers of the finance connnittee that the said 
l'ierre Du Pont might secnre a better proposition for the purcliase of the stock 
from T. Coleman Du l'ont." 

It will thus be seen that the bill did not allège the Powder Company 
had constituted Pierre Du Pont its agent, at the meeting of the finance 
committee, but that the extent of its alleged action was a hope by the 
members of the committee that Pierre might secure a better proposi- 
tion than the one the committee had formally acted upon b}' resolution, 
And it would seem that this is as far as the testimony of Alfred goes. 
In that regard he says : 

"Q. Did you hâve any conversation with Mr. P. S. Du Pont relative to th(' 
question of what he should say to Mr. Dunham when he reported the action 
of the finance committee? A. At that meeting? 

"Q. Tliere or thereafter. A. I suggested, after the resolution had been 
passed, that in conveying tbls Information to Mr. Dunham that he tell Mr. 
Dunham to suggest to Mr. T. O. Du Pont that, if he could keep the offer open a 
month or two longer, we might be able to increase the price offered for the 
stoclc" 

From the above it will be seen that no committee action was taken 
as to further negotiation, and that what was said by Alfred was a mère 
suggestion made by Alfred to Pierre that he (Pierre) tell Dunham to 
suggest to Coleman that, if he could keep the offer open for a month 
or two, the Powder Company might be able to increase the $125, it im- 
pliedly ofïered for the stock by Alfred's resolution. Whatever was 
said by Alfred is testified by him alone; Pierre testified he had no 
such instruction, and in William's account of the meeting he makes no 
allusion to having heard the suggestion Alfred made. Now, in view 
of the vague, indefinite, and conditional request testified to by Alfred 
alone, to the fact that William, the second member of the committee, 
does not mention any such suggestion in bis testimony, and Pierre dé- 
nies it, we are clear that any talk then had was not of a character that 
made Pierre the agent of the Powder Company, or William to regard 
it as such; and that no agency was then created by the company is 
apparent, as we shall see when shortly thereafter a situation arose 
when, if any agency had existed, Alfred would bave called attention 
to the fact of such agency, but did not in fact do so. 

As we hâve seen from bis testimony, Alfred regarded the resolution 
as a counter offer of the Powder Company to Coleman of $125 per 
share for his stock, when he said, "if he could keep the offer open a 
month or two longer, we might be able to increase the priée offered for 
the stock." And William Du Pont testified that, when Alfred and 
Pierre were at a later day discussing the previous action of the finance 
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committee, Alfred said the resolution had been a counter offer. The 
testimony of William in that regard is: 

"Q. After that meetliig of the finance committee, when wais the iîrsst tltne 
that you heard any discussion or talk about the proposition of Mr. T. Coleman 
i:)u Pont? A. In Feliruary, the meeting held in February. 

"Q. About what time lu February, can you tell usV A. I should think it 
was the second Weduesday in February. 

"Q. That would be about the lOth? A. I suppose so. Meetings of the 
finance committee were held on the second Wednesday ot each month. 

"Q. Who were présent at that meeting of the finance committee in Feb- 
ruary that you speak of ? A. Mr. P. S. Du Pont, Mr. Alfred I. Du Pont, and 
niyself. 

"Q. What référence was made to the ofCer of Mr. T. Coleman Du Pont at 
that time? A. Mr. Alfred I. Du l'ont asked how the negotiations were com- 
ing on. 

"Q. Whom did he ask? A. Mr. Pierre g. Du Pont. 

"Q. What did he replyî A. As near as I recall, he replied that they were 
ofif. 

"Q. Did Mr. Alfred I. Du Pont say anythlng to him about it further? A. 
He asked why they were off, and Mr. P. S. Du Pont replied, I think, through 
the action of the finance committee. I am uot qulte elear about what the 
'words used were. 

"Q. Was that the substance of It? A. That was the substance of it; yes. 

"Q. Then what did Mr. Alfred Du Pont say, if anything? A. He said that 
was not his recollectioii. He asked me if it was my recollection. I said, 'No, 
lit was not supposed to hâve been final.' 

"Q. Did Mr. Alfred Du Pont tell him what he thought the finance commit- 
■tee's action was? A. Yes. 

"Q. What did lie tellhim, if you recall, either in substance or words? A. I 
could not recall the words. He told him that the oflfer made before had not 
been a deelination in any sensé ; simply it had heen a counter offer." 

It will thtis be seen that Alfred regarded the resolution as consti- 
luting a counter offer to Coleman, and that such offer kept Coleman's 
offer open and undisposed of. On the other hand, Pierre thought Cole- 
man's offer had been rejected by the passage of Alfred's résolution by 
the finance committee on December 23d. Thèse opposite positions of 
the two men, Alfred and Pierre, are very important, and the date, Feb- 
ruary lOth, is of even greater significance. Therefore, at the meeting 
of the finance committee on February lOth, William and Alfred, as of- 
•ficers of the company, were brought face to face with the fact that 
Pierre, whether rightly or wrongly, had construed the resolution as 
a refusai of Coleman's offer, and had, in pursuance thereof, called the 
matter off. Touching this point, Alfred Du Pont's testimony is : 

"Q. On February lOth where and at what time did you hâve a conversation 
with Mr. P. S. Du l'ont on the sub.iect of this Coleman Du Pont stock? A. 
About 3 o'clock In the afternoon ot' February lOth, in the room where the 
finance committee was aceustomed to meet. 

"Q. That was in the Du Pont Building? A. Yes, sir. 

"Q. Had there been a meeting of the finance committee? A. There had 
been a meeting of the finance counnittee, as I remember. 

"Q. Wîio were présent? A. Mr. 1'. S. Du Pont, Mr. William Du Pont, and 
myself. 

"Q. This conversation was about 3 o'clock? A. About 3 o'clock ; yes. 

"Q. Was it after the meeting of the finance committee, or before? A. After 
the rejrular business had been discussed. 

"Q. What took pince as to what Mi'. P. S. Du Pont said and what you said? 
A. As 1 was about to lea\e the looni, I remarked to Mr. 1'. tî. Du Pont, 'How 
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are the negotiations foi' tlie Colenian Du Tout stock pi-osressins?' Ho rf- 
marked to me, 'Why, they are ail off.' I suid, 'Slnce wlienV I luid not boen 
infornicd that. they had.been called off. Ile said, 'ïliey wero called off sliortïy 
aftçr you and Mr. William Du l'ont tnrned dowii liis offer in Dei.embor.' I 
said; 'But the offei- was not turiied down.' I said, 'There was nierely a différ- 
ence of opinion as to price, and It was niy understandlng that you were to con- 
vey to T. O. Du Pont, tlirough Mr. Ijunliaui, the infonnation of tlie faet that 
we helieve thf» price ihar he deniaïuled for the stock, of .^lOO a share, to bc 
excessive, and ive siigi/catcd $120 a sharc as a proper price for the stock at 
that time.' Mr. P. S. Du Pont said, 'That was not iny uaidcrstanding. My iin- 
derstandmg was tliut you turned down Mr. T. C. Du l'ont's offer definitely.' I 
appealed to Mr. William Du Pont, who was seated across the table, within a 
few feet of me, and I asked hini whother hls iinderstanding was consistent 
with my own. Ile said it was. I theu said to Mr. P. S. Du Pont, 'Ther« 
seenis to hâve been some niisunderstanding as to the position taken by ilr. 
William Du Pont and niyself as to the meeting in December, and I dosire to 
hâve tliis matter cleared up.' I said, 'Yon hâve unintentlonally raisluformed 
Mr. T. C. Du Pont, and I suggest that Mr. William Du Pont and I write to 
Mr. T. C. Du Pont, setting forth our views.' Mr. P. S. Du l'ont agreed that 
that would be an excellent course to pursue. Thereupon I asked Mr. P. S. Du 
l'ont if he would kindly send me such correspondeiice as had passed betweeu 
himself and Mr. Dunham or Mr. T. O. Du l'ont in référence to the aiction of 
the finance committee on the date of December 23. 1914, so that I might be 
fuUy informe<l as to precisely what he said and before 1, in turn, placed my 
View before Mr. T. C. Du Pont. He kindly said that he would do so. I 
also asked him if he would please send copies to Mr. William Du Pont, so 
that, in the event of his de.siring to write to Mr. T. G. Du Pont, he vvo\ild be 
fully informée and could do so. That was ail that took place, as I remember, 
at that meeting. 

"Q. On the lOth of Fcbruary, 1015? A. 1915." 

The testimony of William was that, when Alfred a.sked Pierre how 
the negotiations were coming on, the latter replied they were off 
"through the action of the finance committee," and that Alfred said in 
reply "that the offer made before had not been a declination in any 
sensé, simply it had been a counter offer." 

It will thus appear that at this meeting of the finance committee on 
Febrtiary lOth the Powder Company was brought face to face with the 
information that the offer of Coleman had been called off, and that 
Pierre had called it off because of the resolution. Neither Alfred nor 
William then took the position that Pierre had been constituted an agent 
to continue the negotiations, but that the resolution was a counter offer, 
for if such agency had been created, and Pierre had failed to exécute 
it, that meeting of the executive committee was the time to hâve the 
agency reasserted, or such agency assumed by some other member of 
the committee. But instead of treating the matter as one of agency 
growing out of Alfred's suggestion, ail three men stood on the effect 
of Alfred's resolution; Pierre saying it was a declination, and z\lfred 
and William that it was a counter offer. 

But what followed is of even more significance. We hâve seen that 
neither William nor Alfred took the position that the latter's suggestion 
had created an agency. But the matter did not end there. As testified 
to by Alfred Du Pont, he then said to Pierre Du Pont : 

"There seems to hâve been some misunderstanding as to the position taken 
by Mr. William Du l'ont and myself as to the meeting in Decemher, and I 
désire to hâve this matter cleared up. You hâve unlntentionally misiuformed 
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Mr. T. C. Du Pont, and I suggest that Mr. William Du Pont and I write to 
Mr. T. O. Du Pont, settlng forth our views." 

From this it will be quite évident that, if William or Alfred subse- 
quently wrote such letters, we hâve a contemporaneous written record 
of what position the company then took acting through its officers. 
And this action becomes ail the more important, because there is no 
évidence whatever that at that date Pierre, as we shall see by the cor- 
respondence between Coleman and Pierre — that neither of them had 
at that time, February lOth, any other thought or purpose in view than 
of Coleman selling the 20,700 shares of stock, and the company buying 
it for distribution among its officers. If, therefore, William or Alfred 
wanted to continue negotiations open with Coleman, the opportunity 
was open to them to do what they now knew Pierre had not done. In 
point of fact, William, who lef t Wilmington shortly after the meeting, 
did not Write and did nothing; but Alfred did write Coleman, but his 
letter, dated February 16th, discloses three things : 

First. His letter makes no mention or assertion of the Powder Com- 
pany's having made Pierre its agent to continue negotiations at the 
finance committee meeting on December 23d. 

Second. With information before him that Pierre had declined Cole- 
man's ofïer, no suggestion is made that he had no authority to do so. 

Third. The letter assumes a décision had been made at the meeting 
in référence to the offer, and that the purpose of the writer was to ex- 
plain to Coleman why he had advocated "the finance committee's dé- 
cision in the matter." The letter is as follows : 

"Dear Sir: At a meeting of the finance committee, hcld some time in De- 
cember, Mr. P. S. Du Pont brousht to the attention of the committee your 
wish to dispose of 20,000 shares of common stock of the Powder Company at 
$160 per share, with the suggestion that same be redlstributed upon some 
libéral basis among the more Important of the company's employés. The com- 
mittee were in accord with your gênerai idea, viz. the purchase from you 
of 20.000 shares of stock, and I believe were also a unit on the point of a re- 
distribution of at least a portion of this stock to the company's employés, upon 
some plan to be subsequently deflned. The one point, on which there seemed 
to be a differt<nce of opinion, was the question of priée. The position which I 
took on this point, and whleh I believe was slmilar to the one maintalned by 
Mr. William Du Pont, wns that in purchasiug this stock at the priée suggested 
by you, which would involve the expendlture of $3,200,000 of the stockholders' 
fùnds. an Investment of this size by the finance committee could not be de- 
fende<l on a return of less than npproximately O'/o per cent., or at least better 
than 6 per cent, and for this reason the priée of if]25, or au investment on a 
basis of. roughly, 6V2 per cent., was suggested. It is my opinion that this 
principle should be the guiding one in any investn)ent of the company's surplus 
funds. in lieu of a distribution of same. 

"Agaln, in offering this stock for subscription to our employés, it should 
be made on an attractive basis, which, in my opinion, should not be less than 
eVi per cent., and, as the company cannot afford to lose on a transaction of 
thfs kind, it was manifestly Impos-sible for it to purchase stock at one figure 
and offer it to its employés at a lower one. 

"I believe it is an excellent time to make an offer of this character to the 
•employés at as low a figure as is consistent with the company's interests, in 
order that the employés may beneflt by any incrément in value, which the 
présent conditions would seem to Indicate as quite probable, and I further- 
more believe that, if the company can purchase this stock from any outside 
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source, It would be better to acquire It In thls manner, rather than issue Its 
treasury stock for the above-mentioned purpose. 

"I am setting my position before you clearly, for the reason that I hâve 
lately ascertalned from Mr. P. S. Du Pont that he did not understand my posi- 
tion as I had intended to présent it, and for this reason I feared that he had 
unintentionally conveyed to you a wrong impression as to my reasons for ad- 
vocating the finance committee'a décision in the matter." 

From the letter, and the testimony of the parties as to what took 
place at the meeting of February lOth, we are justified in concluding 
that ail that time Pierre insisted the matter was closed by the resolu- 
tion, and Alfred in his letter assumed a décision had been made at the 
meeting of December lOth, and his only concern was that his position 
and reasons "for advocating the finance committee's décision in the 
matter" should be understood by Coleman. When we consider that 
this letter was written by one member of the finance committee to an- 
other, that there was no reason why, if Alfred felt Coleman's ofïer 
had not been decided upon, he should not hâve said the company would 
take it up or wished to consider it further, or if Pierre had been made 
an agent to negotiate further why Alfred should not hâve so told Cole- 
man. The opportunity and indeed the duty of Alfred as an officer of 
the company to then and there state and urge his company's rights, if 
he then considered it had any such rights, was imperative; and the 
fact that Alfred did not on February lOth, when the occasion chal- 
lenged such action, assert the agency of Pierre, and if the latter denied 
it, or declined to act as such, himself, as an officer of the company and 
a member of the executive committee, call the same to the attention 
of Coleman, when, as vice président, he wrote him on February 16th, 
are ail f acts and circumstances which strongly indicate that on Febru- 
ary 10, 1915, ail three members of the finance committee, for différent 
reasons and from différent views, ail acted on the status that the of- 
fer of Coleman of the 20,700 shares was declined. 

Such being the status of the Powder Company and Coleman in re- 
lation to such ofïer, as evidenced by the several acts or omissions of 
the three members of the finance committee on February lOth, let us 
inquire what was the status of the stock between Pierre and Coleman. 

Taking up the testimony from that angle, let us view the situation 
from Pierre's and Coleman's standpoint. As we hâve said, in the fall 
of 1914 Coleman Du Pont was the largest stockholder of the Powder 
Company and had been and was its head. He was confronted by a se- 
rions Personal situation, which might end his life in the opération in the 
hospital to which he was going. He had been solicited to sell his stock, 
by men prominent in the company. It has been the policy of the com- 
pany for many years to purchase its own stock in order to enable its 
employés to become owners of such stock, and it is quite plain to read 
between the lines and see that Coleman, in addition to following out this 
policy of the company, felt that the placing of this large block of his 
stock in the hands of the administrative officers of the company 
would counteract the ofifers he foresaw would, in the great activitiés 
of the war, be made to them, not only to leave the company, but possibly 
to embark in the powder business themselves. It is quite évident from 
256 F.— n 
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thè correSpôndence, alsô, that Goîèhiàn was deeply inferésled in his plan 
of stock distribution to the emproj'és. Indeed, in the naiture of thing's 
the stâbility and value of Côleman's rémaining stpck would be increased 
for his estate if his opération terminated fatally. From Pierre's stand- 
point ànd the proofs, it is eqûally clear that he, too, was anxious âbout 
the status of Côleman's stock, but for a totally différent reason: His at- 
tention bad been sharply challenged by the report — the. proof as to 
which^xw-e qûbte later-^that anti-Ally interésts might buy from a stock- 
holder sàid tob'e in finahcial difficùUies large blôcks of the' stock. If 
thé stock was bôught by thèse anti-Ally interésts, future contraçts could 
not be gôtten from the Allies. Pierre looked, theref ore, with great fav- 
or on Côleman's wish to dispose of this large holding for distribution 
among the leading members of the company! It requires no reading be- 
tween the lines to see that, whether j'ustly or not, the fact was that Cole- 
man felt that for some reasOn Alfred Du Pont had thwarted his plans 
and riiight thwart this one. And it is equally clear that a warm intimacy 
existed between Coleman and Pierre,' that he confidéd his plan to Pierre, 
and before he made any offer to the Powder Company, Pierre, doubt- 
less at Côleman's suggestion, had ascertained in advance of Côleman's 
offer that Alfred favored it. That Coleman f elt, as hoted, Alfred's op- 
pîositibn, he frankly states in a letter to Pierre of January 6, 1915 : 

"I am solry tliat Alfred lias' taken the position you indicate. * * * i, of 
course, know Alfred had some tilterior motive in mind, as he has tried to do 
what he could agaiilst me at every opportunity ; but this \ve hotli know and 
always take It into Considération." 

And that Pierre had taken the précaution to ascertain Alfred's atti- 
tude toward the offer in advance is shown by Pierre's letter to Coleman 
of January 4, 1915: 

"I hâve been intending to write you abolit the réception of your proixisition 
hf the finance commlttee. Unfortuuately, Alfred, who had approved the plan 
before you went away, got somewhat erosswise in the meeting, and I thlnk it 
vnse to let the matter rest for the moment; preferably untU I can see yon, 
before taking any other step." 

Assuming, however, that the wish expressed by Alfred at the finance 
qommittee meeting of Pecember 23d,,to wit, "I suggested, after the 
resolution had been passed, in conveying this information to suggest 
to Mr. T, C. Du, Pont, that if he should keep the offer open a month 
or so longer, we might be able to, increase the price for the stock," made 
piéride an; agent to get an extension of, Coleirian's offer, let us turn to 
the, proof s and see whether Pierre made suçh effort. 

Following t.he meeting of the finance cqmmittee, Pierre wrote Cole- 
man on January 4,^ 1915, informing him ofthe outcome of his offer: 

: "Dear Coleman: I hâve been intending to write you about thfs réception of 
your proposition by the finance commlttee. Unfortunately, Alfred, who had 
approved thé plan before yOu went aWay, got soniewhat erosswise In the meet- 
ing,' and i thlnk it wi»e to lèt the matter rest for the moment, preferably until 
I p^n see you, before taklng any other step^ I am sorry and provoked that 
the pripposition did not go through,,for I feel that yo.ur pfCer was a geiier<3us 
oHé,.slnd should hâve had more çonsidarate treatment; but, lil^e many .other. 
thliigs,' the- final re.sult. cannot be ôbtal'iled cfuicicly. The Hercules plan was 
aecepteûli-very good spirit. It is held' up temporarily, becaùsé their àttor- 
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neys hâve told thêta tUeir company cannot Iba'n the monéy to' the dlrectôrs. 
Technically, this may be correct; but I do uot thlnk they should hesltate to 
put the thlng through, nor do I think they wlU. The Atlas people, actiug un- 
der the same laws (of Uelaware), hâve accepted the proposition and I under- 
starid from Lou Duiihara today hâve taken over the stock. Undoubtedly the 
Hercules will come to. the same conclusion." 

We hère note that this was the letter which Pierre did not turn over 
to Alfred in compHance with his re(]uest on February lOth, and, which 
Pierre says he did not then give him, because he regarded it as a petson- 
al one. It is q.uite évident the lelter, while it did report the, réception of 
Coleman's oflfer and to that extent was a business letter, was one which 
Pierre rightlytermed personal, and one which he naturally would not 
Care to hand over to Alfred on account of the terms he used in report- 
ing that Alfred had changed his attitude toward the ofifer. We are re- 
ferred to nothing in the letter which would hâve in any way affected 
anythîng which Alfred wrote Coleman in his letter of February 16th 
quoted above, and a reading of this personal letter would certainly not 
hâve been conducive to the spirit of good will which. the welfare of the 
company demanded should exist between its officiais. The letter con- 
tains nothing pertinent to the case which in any aspect Pierre had any 
interest in concealing, and it is quite évident that in any aspect the 
withholding of it from Alfred was a matter of judgment, and not of 
violation of duty. On the other hand, and as evidencing the then state 
of mind of Pierre toward Coleman's offer, it is significant that, although 
Pierre regarded the offer as not accepted, it is quite évident that his ef- 
fort was to keep Coleman from being rehuflfed, and induce Coleman to 
carry the ofifer along. He tells him his Hercules plan was accepted in 
good spirit, that he thinks it will go through, and that his Atlas plan was 
accepted. And his suggestion "I think it wise to let the matter rest for 
the moment, preferably until I can sec you, before taking any other 
step," was certainly along the line of encouraging Coleman to go 
ahead with this plan. 

On receipt of Pierre's letter, Coleman did not withdraw his ofïer, 
but left it still open, writing Pierre on January 6, 1915 : 

"Perhaps it would be vvell for me to withdraw the proposition; if you thlnk 
so, do it." 

If Pierre had any ulterior purpose, hère was his opportunity to 
withdraw the ofïer, for Coleman authorized him to do so. But the let- 
ter of Pierre to Coleman in reply, January 9, 191.S, shows Pierre urging 
Coleman to follow up his ofïer. We quote what Pierre wrote : 

"I feel you must be much dlsai)ix)intert in the question of the stock sub- 
scription. I nsed my best .iudgment in not trylng to forcée the situation. Pos- 
slbly 1 could hâve put It through t)y Insistiiig, but at great risk of having the 
other slde pitted agalnst me; that mlght liave coniplicated the whole plan' for 
good and ail. As it remalus uow, I fei^l that the proposition m open for re- 
considérai ion at your option, of course, \yillie is away at pre.seut, but will 
be back in a couple of weeks, at irltich Unie 1 trAll take up the work agaiit, 
linless I hâve word from yOu to the contrary. My judgment is that the deal 
ivill go through thîs tirne." 

That.Pierre'à letter had the effect of encouraging Colematl'tôailow 
his tiffer to stand is shown by Coleman's reply, January llth;J ■ • 
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"As to stock subscription, I belleved It was a good thing for the company 
when I made the offer and made a price that I thought low; but I concède 
that I hâve always placed a hlgher value on the stock than others. I did it 
for the good of the new commlttee, but am not anxlous from a selfish stand- 
point to carry It out, except for the good of the company, and that is more 
Important than Personal reasons. If you feel It a good thing for the com- 
pany, talk to Willie and do It; if not, don't. It may make some diff. in my 
Equitable finances, but I think not; that is, I think I can make some arrange- 
ment when I get back that I canceled before leaving, so use your own judg- 
ment" 

From the above it is évident, first that Coleman, by his désignation 
of William Du Pont as the one for Pierre to talk to, still felt Alfred 
would oppose his plan ; second, that Coleman felt his plan was an un- 
selfish one, and his offer below the real value of the stock ; and lastly, 
that he had some financial calls on him which he had evidently expected 
to meet, from the company's acceptance of his offer. Indeed, that Cole- 
man had counted on his offer being accepted by the company, and that 
he had made some changes in his financial arrangements which the non- 
acceptànce of his offer by the Powder Company led him to change, is 
indicated in his letter to Pierre of January 6th, when he says : 

"After talking to you, I told some New York bankers that I would not 
need the money that I had arranged to get from them, as I had made a more 
permanent arrangement, but can, I feel sure, flx this when I get back. Pér- 
haps It would be well for me to withdraw the proposition; if you think so, 
do It." 

The suggestion of Coleman, that his offer be taken up by Pierre, 
Pierre promised to carry out, and he also suggested to Coleman that if 
the effort to get William's consent failed, and consequently the com- 
pany would not take the stock for the men, that an offer be made direct 
to the men. Of the effort to be made with William and the offer direct 
to the men, Pierre on January 14th wrote Coleman as f ollows : 

"As to the stock ofCer: In Willie's absence I shall do nothing. He will be 
hère in a week, and I will try to get some action. If this is not possible, it 
will mean that the question of value of the stock was not uppennost in thelr 
minds. If not fl^uilPif accepted, would you approve making an offer direct to 
the men? I should think that a financing suitable to you might be arranged. 
I am quite sure that they would like ta take the stock, but do not feel in po- 
sition to say anything whlle you are negotiating with the CK)mpany. No one 
but the executive commlttee and directors know of the offer as far as I know. 
The board, of course, knew it through the miimtes of the finance commlttee." 

From the above it will be seen that on January 15th Pierre regarded 
Coleman as being willing that negotiations go on, that William was 
away, that Pierre would take it up on his return, and that Pierre was 
not only anxious to bave Coleman's plan carried out of selling the stock 
to the men through the agency of the Powder Company, but that he 
then suggested to Coleman that, if the company did not accept his offer, 
Coleman's plan might still be affected by dealing direct with the men. 
From this correspondence and from the testimony, we are of opinion 
that up to January 15, 1915, when this letter was written, Pierre Du 
Pont was most eamest in his efforts and sincère in his purpose to carry 
out Coleman's plan and hâve the Powder Company purchase Coleman's 
offered stock for distribution among the men; that in that regard he 
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had donc his whole duty as an officer of the company, if any agency 
and duty to continue negotiations with Coleman were placed upon him 
at the finance committee meeting of December 23d. 

But on the day previous, January 14, 1915, Coleman, of his motion, 
in his letter of that date, had taken matters in his own hands and with- 
drawn his ofïer. In doing so he recognized that Pierre might hâve 
carried out his suggestion of talking to WiUiam Du Pont and committed 
him (Coleman). He therefore announced himself ready to stand by 
what Pierre had donc, but, subject to such commitment, Coleman with- 
drew his ofïer. His letter was : 

"Dear Pierre: Thluking over the stock offer matter; I stlll think it an ad- 
vantage to the company, but in view of Alt'red's position I think it best to 
withtlraw it, if the finance committee bas not accepted niy proposition. When 
I get home, we can talk it over, and, if iiest, I can renew it, but seenis very 
unbusinesslike to leave it in its présent condition. Of course, if you bave 
talked to Willie, or are in any way committed, tliat settled it. I wlll carry 
out any statement you hâve made; on the other hand, if you bave not made 
any, my judgment is to withdraw it. Agaln, if you liave any good i-eason for 
not doing so, let me know your position." 

Subséquent to writing this letter, Coleman received Pierre's letter of 
the 14th, which we hâve quoted above, and thereupon Coleman con- 
firmed the withdrawal of his offer by a telegram of January 17th to 
Pierre : 

"Letter of fourteeu received if jou are not committed witlidraw my offer 
wlll Write." 

With this letter and telegram, it will thus be seen that on January 
14, 1915, Coleman Du Pont, of his motion, withdrew his offer of 20,700 
shares of common stock, and with such action on his part any and ail 
f oundation for any claim on the part of the Powder Company to an 
acquisition of this stock, and of course the obligation of every agent 
or ofticer of that company to take any steps looking toward the ac- 
quisition of said stock, ended. The facts now known and recited above 
make that very clear, and we hâve no doubt that, had the whole cor- 
respondence between Pierre and Coleman been made known by Pierre 
to William Du Pont and Alfred Du Pont when the finance committee 
met on February lOth, we venture the opinion that possibly the présent 
controversy would not hâve arisen. We do not say there was any légal 
duty on Pierre Du l'ont to state ail thèse facts. We do not say that he 
violated any duty in not stating them, but we hâve no hésitation in say- 
ing that a spirit of entire f rankness on ail sides, and especially between 
Pierre and Alfred, might hâve saved a large part of thèse troubles. 

Starting, then, with January 14, 1915, when Coleman withdrew his 
offer, and when no f urther duty in regard to Coleman's offer of Decem- 
ber 7, 1914, rested on any member of the executive committee in regard 
to the 20,700 shares of Coleman's stock embraced in that offer, we 
note that, so far as the syndicale members are concerned, we hâve 
reached the conclusion that we find no responsibility on the part of 
Pierre Du Pont in connection with the offer by Coleman of 20,700 
shares of stock for distribution among employés, which after the offer 
was withdrawn by Coleman incapacitated Pierre or the syndicate mem- 
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bers from thereafter dealing with Coleman for the purclias'e by them- 
selves of any or ail of his stock in the company, if in such subséquent 
transactions they did not misuse their positions as officers, or misuse 
the resburces or rights of the company in making such subséquent deal- 
ings. 

Turning, then, to the séquence of events following the withdrawal by 
Coleman on January 14th of his offer of 20,700 shares, it appears that 
some correspondence f ollowed which is of no légal bearing on the case, 
but which shows that Pierre still had in mind the possibility or de- 
sirability of Coleman carryinç ont his original plan. Thus on January 
18th Pierre wrote Coleman that he had not seen William Du Pont and 
had not committed Coleman in any way and expressed his disappoint- 
ment. The letter reads : 

"My dear Coleman : Yours of tlie 15th has just coine to hand. I hâve not 
talked with Wlllie alone, as he has been absent a couple of weeks and wlll 
not retum for another week. However, as he supported Alfred In the stock 
proposai, I feel that I hâve obtaiued his opinion; but I had hoped that they 
would both swing around at oui- next meeting. There is, of course, no com- 
mitment ; but I think there will be some disappolntment, as I believe that 
the members of the executive commlttee were anxious to take the stock. Of 
course, no others than the executive committee and the board know of the 
offer; but I am sure that ail the men would llke to raake the subscription, 
if the ofCer was made to them. I wlll, of course, do nothlng further untll I 
am authorized by y ou." 

Coleman's letter of January 19th to Pierre : 

"Inasmnch as Chrlstmas and January Ist are past, I don't think two or 
three more months will make any différence, and in my mind it would be 
such a good thlng for the young men to bave a stock interest that I am sure 
we can arrange for them to take it wlthout It l>eing pnrchased by the com- 
pany, through one of the New York banks, probably the Bankers' Trust Com- 
pany; but I believe, If thls is left untll I get home, we can work it out bet- 
ter." 

This shows that Coleman also still hoped that some arrangement to 
sell the stock to the men should be made, and on January 20th he fol- 
lows it up by writing Pierre : 

"Yours 18th recelved thls a. m., and I am sure we can work out some plan 
on my return that wlll accompllsh what we want. I cannot understand why 
the other two should not hâve taken advantage of the ofter and let the com- 
pany help the men on whom the success must dépend." 

On January 25th Pierre writes Coleman of a plan Alfred had sug- 
gested, but urged Coleman to go on with his fwn plan also. In that 
regard Pierre writes : 

"I am sure that some plan of advantasie tan lie worked out when we next 
meet. A couple of days ago Alfred suggested to me that the liiiinice committee 
take up the question of selling treasury stock to our iuiponant jiien. What 
would you think of such a plan? I do not know what he had in mind, but 
suppose something sirallar to your offer, excepting at a lower priée. I do 
not think it need Interfère with your arrangement, If you désire to put it 
through also." 

In the meanwhile, the common stock which Coleman had offëred at 
$160, as the proofs show, was on January 20th selling at $186, and on 
January 26th it had reàched $190. This nieant that Coleman's offer at 
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S160 was. then ovcr $600,000 undcF the market price: From that time 
no further correspondence was had in référence' to CarryiTig out Cole- 
man's plan, whiçh silence waS douljtléss due to the fact that no one 
would expcct him to rcuew his offer to the conipany under such con- 
ditions. . : 

But on Feliruary ]7th Coleman, of hh own initiative, took a radical 
step on a totally différent line. Tnstcad of.bu);ing to sell to the company 
for the bcncfit of its em]iloyés, Coleman determined to sell 40,000 
shares of his coinnion stock outright at $200 per share, and following 
this offered to sell his entire hbldihgs. How and to whoni Coleman an- 
nounced his purpose is testified to by Pierre Du Pont as follows : 

"Q. AftPrward yen aiirt your associâtes piirchasod tlie eutiro holdings of 
T. Coli'mau Du Pimt? A. Yes. 

"Q. TpU tlie court liow that caino ai)oiit. what tli(> first Ihiiig was that 
called it to your attention, wlioni you saAv, and wiiat took ])laco. A. My at- 
tention was called to the stock by Jlr. Ij. L. I>unliam, T. C. Du l'oiit's secrc- 
tary. 

"Q. His représentative? A. Yes. Ile called on uic on February 16th or 
17th— I tliiuk the 17th— and slated to nie that lie hadauthority to sell 20,000 
to 40,000 shares of T. C. Du l'ont's stodi; that -Mr. T. C Du Pont had deter- 
mined to sell that stock, and that it would lie sold. I asked hini whether he 
had authority to sell the stock then and there. He Raid he had authoritj- to 
sell up to 40,000 shares at .')!200 per share, but that he would not niake a sale 
of .such a lai'gc amount witliout coni'erring wltli Mr. T. C. Du Pont, although 
he did hâve the authority. 

"Q. What else was said, if auythiiîg'' A. 1 asked hini whether, if T. C. Du 
Pont sold as much, stock as tJiat, he would lie williiig to pool the vote of the 
remaining stock that he liail with those who had purchased the large part of it. 
He sald he did uot know, but that he would eoufer with Mr. T. C. I>u Pont 
by telegram, which he did; at loast, he so rejiorted to nu; the following day. 

"Q. He reported to you that ho had receivcd a telcgrain, or that he had 
reported to T. C. Du Pont by telegram? A. That he hiul rocoived a reply. 

"Q. What did Dunhara say to you as a resuit of his communication with 
T. C. Du Pont? A. ï. C. Du Pont .said he would SfU ail of his holdings, but 
would not pool auy part of them with those who purchased a part, unless 
he knew the conditions of the pooling agroement." 

We have to break the regular séquence of events to note that this 
purpose of Coleman's to sell his entire holdings created a condition 
of grave concern to the Povvder Company, as to what might be the re- 
suit if Coleman's stock was bought by interests hostile to the Allies. 
So vital was this stockholding to the Allies that the mère rumor of its 
possibility had led the Allies to send a messenger from Europe to asccr- 
tain its truth. Thèse facts were known both to Coleman and Pierre but 
Pierre was satisfied on January 25, 1915, no such danger existed, and 
so wrote Coleman of the rumor, the coming of the représentative of the 
Allies from Europe, and his own belief that no such danger existed, as 
follows : 

"My New York visit was to uieet Mr. Ivraftmeier, who, with his wife anrt 
daughter, arrived on tlie lAisitania Saturday. Ho had cabled he wished to 
meet IrCnée and nie inimediatelyon his arrivai. I suiiposed that his mission 
was to place adilitional or<lers, so we took Col. Buckner «long, and were much 
siuTprised to liiid that Mr. Kraftmeier made no mention of orders. Finally, 
after he succeeded in drawing me a.side, lie told me that they had had a 
report that Kuhu, Loeb & Co., of New York (who are a pro-German firra)) had 
gaiued control of ouv company througli tho eiubarrassment of one of car largo 
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stockholders, and tliat they on that account had fears concerning the orders 
placed with us. I, of course, assured hlm that nothlng of the kind had hap- 
pened, or would happen ; that ail orders would be flUed according to cou- 
tract, vvithout any shadow of a doubt. He seemed soinewhat relieved to hear 
this, and said this was one of the Important things that brought him over. 
From his conversation I judge that it was the important thlng, for no other 
part of our discussion seemed to be of moment. I imagine that the orders 
placed with our company are of serions concern to the Ailles, and a runior 
such as Kraftnieier outlined might well be worth a visit of investigation to 
the United States." 

When then, on February 16th, 17th, Coleman took the new step of 
selling 40,000 shares outright, and followed that by a willingness to sell 
his entire holdings, we can see that a grave situation conf ronted Pierre 
Du Pont and one that called for prompt action. William was in the 
South, and he and Alfred had both expressed themselves as opposed to 
the price of $160, and would therefore be expected to oppose the ac- 
quisition by the company at $200 of 63,000 shares of common, when 
they had opposed the acquisition of 20,700 shares at $160. Indeed, as 
we shall hereafter seé, the purchase of this stock by the company was 
one which experienced men testified would hâve weakened the company. 
And yet, unless the company or those in accord with its policy bought 
it, it might fall into hostile hands. In addition to this, as we shall 
hereafter see, there were at the time such grave problems of manu- 
facturing capacity, extension, embargo, and other questions of product 
législation confronting the company as made the purchase of this 
stock one of such large risk as might well deter men making the pur- 
chase. Moreover, it requires no reading between the lines to draw the 
conclusion that Coleman, who had been disappointed in his gênerons 
stock distribution plan at the price of $160, felt some satisfaction in 
forcing the company, or those connected with its management, to take 
at $200, either for themselves, for the company, or for its employés, 
stock which they had refused to take at $160. When, therefore, he 
made the offer, there was urgent necessity, if the Powder Company was 
to be safeguarded, for either the company to buy for itself or for the 
officers to buy for themselves, or for, as eventually worked out, the of- 
ficers to take a third course, namely, to buy Coleman's entire holding 
for themselves, but to get the principal officers of the company to buy 
such part of the stock as Coleman, by his original offer had intended 
they should hâve. What followed is thus stated by Pierre Du Pont : 

"Then what was the next step? A. I conferred with Mr. Raskob, Mr. IrénC'e 
Du Pont, Mr. Lamniot Du Pont, and Mr. Carpenter with référence to this 
possible purchase of T. C. Du Pont's stock. We agreed among ourselves that 
we would attempt to make the purchase. 

"Q. Suppose you give the court the narrative of the events and dates, and 
we will fumlsh the letters and telegrams afterward. You saw Mr. Dunham on 
the 17th, you say? A. Either the 16th or 17th ; I think the 17th, Wednesday. 

"Q. When did you see him next? A. When he reported that T. C. Du Pont 
was willing to sell ail of his stock, but that he would not pool the remainder 
of that, unless he knew the condition of the pool. 

"Q. Then you saw Mr. Raskob and several others whom you hâve named, 
and asked them to join with you in the purchase of the stock? A. I do not 
know that I asked them, but between us we agreed to endeavor to buy the 
stock. We suggested that Mr. Raskob go to New York to see whether a 
loan could be pluced on the common stock of the Du Pont Company. 
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"Q. Did Mr. Raskob go to New York? A. He dld. 

"Q. Did he go aloneV A. He went alone, so far as I was concerned; that 
Is, I didn't go with him. Ile reported to nie that evenlng, and stated that he 
had called upon sir. Porter, I think of Morgan & Co., viho had taken an lu- 
terest In trying to place the loan. He said he thought it could he done. Mr. 
Porter had gone ont to make some inquiries, and on his return he told Mr. 
Raskob that he felt satisfled tliat at least .flO,000,000 of the necessary $14,000,- 
000 could he placed, and gave him hope that the whole of the .$14,000,000 could 
be placed. Mr. Raskob reported that on his return to Philadelphia that eve- 
ning. I was in Philadelphia that evening." 

Following this Pierre, on Kebruary 20th, made Coleman an offer for 
his entire holdings, and after some exchange of telegrams, Coleman on 
February 20th telegraphed his final acceptance. That this enormous 
transaction was arranged for and closed in six days shows it was recog- 
nized that prompt action was necessary to prevent Coleman's holding 
going into the open market. 

How the purchase was financed we hâve heretofore noted. The pur- 
chase having been made and become public, the inquiry as to what 
.stand William and Alfred Du Pont then took becomes ail-important. 
Did they then contend that Pierre had been constituted an agent at the 
meeting of the finance committee on December 23d ? Did they ref er to 
the terms of such agency? Did they claim that Pierre, as such agent, 
had violated his agency? Thèse questions become ail-important, for it 
is quite clear that if then, or in the events that immediately f ollowed the 
purchase, neither William nor Alfred averred that Pierre had been 
constituted the company's agent at the meeting of December 23d, we 
may with confidence rest on the conclusion we annofinced above, namely, 
that Pierre was not at such meeting of December 23d made an agent 
to negotiate further. 

What, then, are the proofs in that regard? William Du Pont, as we 
hâve seen, had been away f rom Wilmington. He was in the South when 
he read in the papers of the purchase, and he at once telegraphed 
Pierre : 

"Paper sfates you hâve purchased Coleman's stock, I présume for the Com- 
pany. Any other action I should eonsider a breach of faith." 

This telegram does not, of course, specify any agency, and its terms 
are broad enough to include such a relation ; but when William Du 
Pont came North and attended a meeting at Wilmington about March 
4th or 5th, at which Pierre was présent, he did not then allège any 
agency. What then took place appears in his testimony : 

"Q. After sending that telegram, what did you do? A. I came North. 

"Q. Dld you come to Wilmington? A. I came to Wilmington direct. 

"Q. Did you hâve any conférence with anybody about this matter, or in 
connection with it, when you arrived in Wilmington? A. I was asked to come 
to a meeting at the otlice of Mr. Alfred I. Du Pont. 

"Q. When was that? A. I think it was the evening of March 4th, but 1 am 
not sure. It might hâve been the 5th. 

"Q. Who were présent at that meeting? A. Mr. Alfred I. Du Pont, Francis 
I. Du Pont, Mr. Philip Du Pont, and several others. 

"Q. Was Mr. P. S. Du Pont there? A. Mr. P. S. Du Pont came into the 
meeting; also Mr. Irénée Du Pont, without invitation, as I understood. 

"Q. Had you been informed, or were you informed then, who were àssociat- 
ed with Mr. P. S. Du Pont in the purchase of this stock? A. I think Mr. P. 
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S. Du Pont stated at tliat time who was àssociated with lilm ; also I think 
the'J)uî)lie lirinf stated. 

"Q. l>o you recail vsho Mr. P. S. Du l'ont stated were assoeiated with hlmV 
A. No, «ir; I could iiot state. 

"Q. Did yovi say anylhing in that meetwig to Mr. P. S. DuPont about this 
mattei-"? A. Yps. 

"Q. Plea.se state to us as well as you can. A. I cannot reeall what words 1 
used, luit 1 objeeted totlie purchase of the stock. 

■:'Q. State as ilearly as you can yoiir reeollectiou ot what you sald at that 
meeting in tlio jn-esence of Mr. P. S. Du Pont. I do not inean the e.tact words. 
1 niean as near as yoiir rpcollection is as to the substance of what you said. 
A. ï cannot give you the Words nny more thau what I hâve said. I cannot re- 
cail anything more than what I hâve already said. 

"Q. What did you .sayV A. I told him I objected to the purcliase of the 
stock for himself. 

•'Q. Did you tell him why you objected to the purchase for hiraself ? A. I 
cannot say. I did tell him once, but I cannot say whether It was at that meet- 
ing or afterward. 

''Q. What did you tell him at any time as yoiir objection? About what 
lime was it you told him why you objected? A. I could not say. 

"(). Did you then tell him ot your ol)jection. Did Mr. Alfred I. Du Pont 
say anythinjr to Mr. P. S. Du Pont at that meeting? A. Yes. 

"Q. Oive us, as near as you can, as far as your recolleetion goes. what he 
stated. A. He objected to the purcliase of the stock, but I cannot give you 
the words. 

'"Q. Can you git'e us the .substance of bis objection, why it was lie objected? 
A. No, sir; I cannot." 

The proofs show that Alfred Du Pont, having learned of the sale on 
February 28th, had an inten'iew on March Ist with Pierre. What took 
place is thus stated by Alfred : 

"Q, The letter of Mr. T. Coleman Du Pont is dated the 19th day of Feb- 
ruary. Will you tell me when you heard next tliereafter — when you heard 
anythlng about any sale of the stock of T. Ooleman Du Pont? A. When I 
read an account of the purcliase of T. Coleman Du Pont's stock by P. S. Du 
l'ont and his associâtes in the Sundny papers on February 28, 1915. * * * 

"Q. What did you then do on receivlng that information in the paper? A. I 
waited until Mai-ch Ist, thiiiking perhaps Mr. P. 8. Du Pont would corne and 
tell nie soniething in regard to his liaving actiuired the stock. 

"Q. You waited until 4 o'clock on the day of Jlarch Ist? A. I did. 

"Q. What did you do tlien? A. I telephoned to Mr. P. S. Du Pont and asked 
him if he would kindly come down to my office for a few moments. 

"Q. Did he come? A. Pie did. 

"Q. Then what took place between you in your office? A. I ask(»d Mr. P. 
S. Du Pont whetlier the information con\'eyed by the Sunday paper regardlng 
liis having purchased tliis stock was correct. Ile informed me that in the 
main It was true. I then said. 'Do 1 understand that you bave acquireti ail of 
Coleman Du Pont's stock, both common and preferred, of the Du Pont Com- 
pany?' Ile said that he believed that he had. I said, 'What do you propose to 
do with it?' He sald that the stock would be held by a holding eompany that 
he had organized for that purpose. I asked him wiio the stockholders in that 
holding Company were. He said they were himself, his two brothers, Ijammot 
Du Pont and Irénée Du Pont, his brother-in-law, Mi'. R. R. M. Oarpenter, and 
Mr. Kaskob, treasurer of the eompany. I asked him iu what proportions the 
stock of the holding eompany was divided araong the gentlemen to whom he 
had referred. He told me that he would hold about 50 per cent, that his 
two brothers w<aild hold about 16 per cent, eaeh, and that the others would 
hold smaller ainonnts. I do not remember whether lie stated esactly the 
amounts or not, but they were smaller amouuts. 1 then asked him how he had 
flnanced the purchase for acquisition of this stock, and he told me he had bor- 
rowed thraugh J, P. Morgan & Co., of New York, a large sum of money. I 
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asked him whether Morgan had loaned hira the -whole amount. Ho told me it 
had been redistributed among' certain other banks, at least a large proportion. 
I asked bim if he would kindly give me the names of the banks. He said he 
eould not tell me the names of the banks. I tben asked him wbether he pro- 
posed to divide the stoek acquired from T. Coleman Du Pont ultimately 
among the stockholders of the holding conipany in propoition to their respec- 
tive holdings in the said holding company, and he told me that he did. I 
then said to him : 'Pieri-e Du Pont, don't do tlils. It is wrong.' He asked me 
why it was wrong. I said : 'liccmise you hâve accmnpUsheâ something 61/ vir- 
tue of the powcr and influence vcstcd in you us an offlcer of the company, 
and Ml li-nowleAge which ijou could only hâve acquired in yoiir offlcinl capacity, 
lohich you cMiild not hâve accomplinhed as a, pri-vate individual. For that 
reason the stock whieh you hâve at-Ajuired in this matter does not Jielong to 
you, hnt helon-gs to the company tchieh you reprenent. I therefore ask you 
to turn this stock over to the company.' Ile said lie was very sorry that he 
could not agreo with my point of view. In a further endeavor to get him to 
make ,some concession along my Une of tbought, I said: 'Pierre, your father 
and my father wei-e brothers. Neither of those men would hâve approved, I 
am confldont, of what you hâve done. For their sake, as well as for your 
ov,'n, put tliat stock in the conipany's treasury, bccause you can't afford to do 
anything that will invite critictsm or condemnation on the part of any of 
your fellow bankers ichich would in any u;ay injure your husiness réputation.' 
ï said: 'Pierre, I ask you.' He said he would not do it ; that the thing was an 
accomplished fact, and could not be undone. I said : 'Tlien you refuse to 
raaKe this concession whieh I ask of you?' Hesaid: 'I do.' That terminated 
the interview." 

On March 3d, Alfred again met Pierre at a meeting where a num- 
ber of the Du Pont family, including Philip F. Du Pont, the plaintiff, 
were présent, and restated his position in regard to the purchase by 
Pierre as f ollows : 

"Q. When was the next conversation that you had on this subjcct wheu 
Pier»p S. Du Pont was présent? A. On the evening of March 3d. 

"Q. Where was that? A. In my office in the Du Pont building. 

"Q. Who were présent? A. Slyself, Mr. William Du Pont, I thiulv Mr. 
Alexis Du Pont. Mr. Philip Du Pont, Mr. Eugène E. Du Pont, Mr. Francis Du 
Pont, Mr. Pierre S. Du Pont, and Mr. Irénêe Du Pont. 

"Q. What was the sub.iect of the discussion at that meeting? A. The sub- 
ject of his having acquired Coleman Du Pont's stock and the propriety of the 
manner in whieh it had been acquired. 

"Q. Please state what was said to P. S. Du Pont on that occasion, so far 
as you recall, by yourself or any one else. A. I could recall what I said my- 
self. It was merely a réitération In a gênerai way of the position I took on 
March Ist, that he owed it to the company to turn that stock into the com- 
pany's treasury, owing to the manner in whieh it was acquired. 

"Q. Did you hear anybody else say anything to him on that occasion along 
the same llne? A. Mr. William Du Pont espressed himself on the same Une; 
also Mr. Francis I. Du Pont. » » * 

"Q. Give us, as near as you can, the position taken by Mr. William Du 
Pont and expressed to Mr. P. S. Du Pont at that time. A. As near as I can 
remember, he stated that he belléved that Mr. P. S. Du Pont should turn that 
stock in to the company; that he had purcliased it in his offlcial capacity, and 
he vx)uld oonsider any other disposition of the stock an infringement of the 
properties of Ma office or a Jjreach of faith as an offlcer." 

As will appear from this, Pierre Du Pont refused on March Ist to 
turn the Coleman stock over to the Powder Company. On March 
5th, however, he receded from this position, and addressed a letter to 
the company, in whieh he stated : 
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"As our transaction was made In the form of an offer to T. C. Du Tout, I 
give the company similar opportunlty to make an offer to me and my asso- 
ciâtes." 

In this letter, Pierre Du Pont states his understanding of the acts 
of bad faith which Alfred and William Du Pont charge against him in 
acquiring Coleman's stock. In that respect the letter says : 

"On that date, March 2d, I received the followlng telegram from Mr. William 
Du Pont: 'Paper states you hâve purchased Coleman's stock. I présume for 
the Company. Any other action I sliould consider a breach of faith." Mr. Al- 
fred I. Du Pont expressed to me verbally a similar opinion. In takiiig ex- 
ception to the accusation of bad faith, I leam that the meanlng atrachcd to 
thèse words Is as follows : That I could not hâve niade the purchase of this 
block of stock unalded by the company ; that, therefore, the company Is eii- 
tltled to the stock. There seems to be no contention that my position in the; 
company enabled (dlsabled?) me to reeeive an offer from Mr. T. C. Du l'ont — 
the point belng that I could not hâve financed the purchase of the stock with- 
out using company cTCdit." 

It further appears, from the minutes of the directors' meeting of 
March 5th, that William Du Pont and Alfred Du Pont were présent at 
this meeting, that the subject-matter of this letter was discussed, and 
that no objection or exception to the correctness of Pierre's statement 
of Alfred's and William's position was made by them, nor any asser- 
tion that Pierre had been constitnted an agent by the finance committec 
at its meeting of December 23d. 

The letter was referred to the finance committee, which considered 
it at a meeting held March 8th, and again at a meeting of the directors 
on March lOth. Both thèse meetings Alfred Du Pont and William Du 
Pont attended, but the minutes do not disclose that any assertion was 
made by either of them that Pierre had been constitnted an agent to 
negotiate at the finance committee meeting of December 23d. Indeed, 
that such allégation was not then made by Alfred or William Du Pont 
is not a matter of mère inference drawn from its nonappearance in the 
minutes; but in the brief of the plaintiff's counsel it is affirmatively 
stated no such statement was made by any one. In that regard the 
brief says: 

"No disclosure was made for the beneflt of the directors not members of 
the syndlcate that Pierre had been Instructed by the finance committee to 
continue negotiatious for purchase by the company, or that the correspondence 
had ensued which had been attended to." 

As Pierre Du Pont bas always contended he was not so instructed by 
the finance committee, it is manifest that, if his contention was true, he 
had no information to give on that point, and therefore did not conceal 
anything. On the other hand, if such instruction were given by the 
finance committee to Pierre to continue negotiations, there was every 
reason why Alfred Du Pont and William Du Pont should then hâve 
called the attention of the directors to the fact of agency. Their not 
doing so on this and on the other occasions noted above emphasizes 
the correctness of our conclusion, stated above, that at its December 
23d meeting the finance committee did nOt constitute Pierre Du Pont 
its agent for further negotiations with T. Coleman Du Pont. In further 
confirmation of this view, it will also be noted that when this bill was 
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filed, some six months later, even the bill was not based on the alleged 
fact that Pierre Du Pont had been made an agent to negotiate, by the 
finance committee, at its December 23d meeting, but, on the contrary, 
the charge of the bill was that Pierre Du Pont and his associâtes had 
violated their duties. In that respect the gist and theory of the bill 
are properly summarized in the brief of plaintiff's counsel as foUows : 

"On December 8, 1915, the présent blU was filed by Philip F. Du Pont, on 
behalf of himself and other stockholders, alleging * * • that Pierre Du 
Pont and his associâtes had fraudulently and in violation of their duties to 
the Powder Company acquired the Coleman stock for themselves instead of 
for the cotnpany." 

It will therefore appear, from the pleadîngs of the bill, and from the 
absence of proof that such agency was alleged or urged on the several 
occasions referred to above, that the real ground of recovery contended 
for is not the failure of Pierre Du Pont individually to perform duties 
imposed on him as an agent by the finance committee on December 23d, 
but that Pierre Du Pont and his associâtes (who so far as the proofs 
go had no part or even knowledge of such alleged agency of Pierre) 
had, after Coleman withdrew his ofifer, fraudulently violated their duty 
as officers of the Powder Company in buying such stock. It further 
appears, from the proof, that such fraudulent violation of their duty 
as officers was a conclusion based on the premise that the syndicate 
could not hâve bought the Coleman stock unless they had made use of 
the Powder Company's crédit and resources and misused their position 
as officers to do so ; and because they had made an otherwise impossible 
purchase, it is urged that the fact of the purchase in and of itself nec- 
essarily convicted thèse men of bad faith and fraud as officers of the 
Company. This position was summarized by Alfred Du Pont in testi- 
mony already quoted: 

"I then said to him : 'Pierre Du Pont, don't do thls. It is wrong.' He asked 
me why it was wrong. I said: 'Because you hâve accomplished something by 
virttie of the power and influence vested in you as an officer of the compamy, 
and by knowledge which you could only hâve acquired in your officiai capacity, 
which you could not hâve accomplished as a private individual. For that 
reason the stock which you hâve acquired in thls matter does not belong to 
you, but belongs to the company which you represent." 

No clearer, more concise, statement of the theory of this bill, and of 
Alfred Du Pont's consistent reasoning and contention in support of it, 
could be made than thèse words, which, it will be observed, in no way 
embody any allégation, relation, or malfeasance of an agent, but, on the 
contrary, is based on Pierre's duty as an officer of the company. That 
this was Alfred's contention is shown by other witnesses. Francis T. 
Du Pont, who intervened as a plaintiff in the bill, was présent at the 
meeting of the Du Pont family on March 4th, and gives an account of 
the meeting. His testimony makes no mention of any allégation of 
Pierre Du Pont's agency being made at this meeting, but says : 

"Alfred Du Pont had taken the position that the deal was flnanced on the 
crédit of the eompany. I tooTc that position, and went further; I.took the 
position that a corporation had been formed, which controUed a large àmount 
of stock, and therefore controlled the power to invest the company's money, 
and I took the position that that is what made the transaction possible; tftàf 
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iï maï ihe'power over tli-e ccmpany's treagury v>hif-h ticis really hack of ihe 
notes of the Securities Oompwny. He (William) also expressed hlmself, but 
just what he sàld I do not know. He expressed hiraself against the fairnes,-; 
of "the transaction. * ' * * My impression is prêt ty strong that he said tliat 
the crédit of thè conipany had been used." 

And the proofs further shoAv this was the view then held by Francis 
T. Du Pont. He was asked: 

"Will you tell the (-ourt in what respect it [the i)urchase of the Coleman 
stock] was unfair to the conipany?" 

And said : 

. "Beeau.se I did not believe he [Pierre] had the nioney to biiy it. • * * 
He seeretly made some arrangement witli Mr.. Coleman I>u l'ont to get liis 
stock. That arrangement, none oi" the directors were told about. Ile was an 
offlcer. The treasurer of the compahy was co-operating with him, and wa^ 
instrumental in placing large doposits at ditlerent banks In New York. j;;ven 
if those same banks were not the ones whlch helped finance the conipany, aud 
I am not ratsing that question, the very expectatlon that there would be 
those deposits gave him a power whlch, in my opinion, he should hâve «.serf 
for the com-pany and not for Mmself." 

After due considération of this phase of the case, we are of the 
opinion, and so find, first, that when Coleman Du Pont, on Februaiy 
16, 1915, offered to sell to Pierre Du Pont his entire holdings in the 
Company, of 13,899 preferred and 63,214 common stock, that neither 
Pierre nor the syndicate in their own then relations as officers of the 
Company, or by reason of any prior relations of Pierre as alleged agent 
to negotiate for the 20,700 shares for the benefit of the company's 
employés, were dièqualified to buy Coleman's stock; and, secondly, 
that in subsequently obtaining the crédit and money to pay for said 
stock, Pierre Du Pont and his syndicate associâtes made no use of 
the crédit or resources of the Powder Company, or took any illégal 
advantage of their several officiai relations to the company. 

[4] Having made the purchase, Pierre Du Pont, their représenta- 
tive, at first stood on his and their right to purchase and hold said 
stock, and refused to convey it to the company, but having subse- 
quently withdrawn such refusai, and having offered, in substance, to 
allow the company to make such purchase itself, the question arose 
whether the Powder Company should buy this syndicate stock. This 
question, in various ways, came before the directors, the stockholders' 
meetings, and finally was suhmitted to the stockholders in an élection 
directed by the court below and held by its master. In this master's 
élection, a very substantial majority of stockholders voted against 
the company buying the stock, and the court below dismissed the 
bill., Such dismissal decree is hère assigned for error. The court 
below predicated its action on the vote taken by the master, and de- 
clihed to be influenced by prior actions of directors and stockholders' 
meetings. Following, for présent purposes, the samé course, we shall 
not recite or discuss the proofs as to such prior meetings and votes ; 
but, assuming for the présent that the master's élection was, as we 
shall later show, a full, free, and intelligent expression of the will 
of the majority stockholders, we address ourselves to the question of 
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\yhether the coiiiît below committed'error in . ratifying the' décision 6f 
thie stockholders hy dismissiingthisibill. ' ; , '^ . 

Turning to that question, what hâve we? A purchase by executive 
officefs of the company of the holdings of its largest stockhôlderi" 
and a later offer by them to the company to itself buy the stoct at 
what it had cost them. We ,have already found that no f raud on the 
part of thèse officers, or any ofithem, was estabhshed by the proofs, 
nor do we now find that in such élection the majority stoekholders 
made a wrongful use of their power against a helpless minority, thûs 
creating one of the cases of corporate wrongs, where courts hâve un- 
questionably the power and :undoubtedly the duty to interfère. It 
follows, therefore, that a reversai of the decree of dismissal in this 
case, and the entry of one responsive to the bill, would in substance 
and effect hâve this court hold, first, the purchase could be lawfuUy 
made by the Powder Company; and, second, that it must be made, 
even against the wishes of the majority of its stoekholders. To us, 
however,. it has seemed that, assuming for présent purposes, but not 
deciding, that the company had légal pow;er to buy, the proofs show 
the question of exercising its power to buy was, after ail, one of 
those business questions of corporate policy Which the stoekholders, 
through their majority, and not a court, through its équitable power, 
should décide. 

Turning, therefore, to the proofa, let us see what they disclose in 
that regard. That such question confronted the stoekholders was 
evidenced by the fact that when the ofifer of Pierre Du Pont to sell 
the stock to the company, embodied in his letter of Mardi 5th, came be- 
fore the directors at their meeting on Mardi lOth, a resolution was 
introduced which, in substance, involved this question and dealt with 
the matter as one of business policy. This resolution, which was 
oiïered by Alfred Du Pont, was as follows : 

"A resolution was oiïered and sei-onrted that tlie pvesident of the oornpany, 
in conjuncrion ^Ylth the linanee eommittee, be requested to seleet a commlttee 
of men, who, in their opinion, are capable of passiiig ui)on this matter from 
an économie standpoint, and who sire not in any wuy interested in the com- 
pany as holder.s of the company's securities, witli a reqnest to malte recom- 
raendatlons as to the propriety of the ac(iuisition of the stoelt in question by 
the Du l'ont Powder Company." 

We refer to this resolution, which was not adopted, as evidencing 
the view, not only that it was one of business policy, but that, at the 
time this purchase was made, the question of the business wisdom 
and propriety of the Powder Company itself making this purchase 
was one of such substantial uncertainty that the then largest stock- 
holder of the company urged that the views of compétent, disinterested 
business men should be had before the company decided the matter. 
Indeed, that the question was a debatable one, on which men had vary- 
ing views, is seen from the proofs. 

Beginning with the views held by Alfred I. Du Pont, the largest 
stockholder of the company, his fear, as we gather from the testi- 
niony, was that the purchase of this large block of stock by thèse 
officers would create a burden which they could not shoulder, and 



176 256 FBDKBAt BEPOETEB 

which the Powder Company would eventually hâve to, in some way, 
assume. Or, to quote his views in his own words : 

"A. As near as I can remember, my argument was somewhat to this effect: 
That Mr. P. S. Du Pont and his associâtes had acqulred the holdings of Mr. 
T. C. Du Pont by borrowing a certain large sum of money and by creating 
further obligations In the form of notes to T. C. Du Pont in payment for T. C. 
Du Pont's stock; that those obligations would hâve to be met by some one 
in some way at some time; and that I could not see any way of payment of 
those obligations other than getting the money from the company, and I so 
stated at the meeting before the directors. 

"Q. Other than getting It from the company? A. Yes; getting It in some 
way from the company's treasury. In other words, the company would be 
looked to for the funds in some way to meet thèse obligations; that in view 
of this fact it would be very much better and much more to the Interest of 
the company and its stockholders for the company to make the necessary In- 
vestment to acquire this stock, than to be placed lu a position at some subsé- 
quent time where they might be f orced to make dishursements in order to 
meet thèse obligations, when it would not be désirable or convenlent to the 
company to do so. That in gênerai was the argument which I gave." 

The anxiety of Francis I. Du Pont, one of the interveners in this 
bill, went a step further, in that he feared the control of the company, 
in case the notes were defaulted, would pass to Morgan & Co., by 
reason of the money having been borrowed from them. In that re- 
gard he testified: 

"XQ. Did you not further say, 'I belleve Morgan & Co. loaned the money 
with the full expectation that, in casfe those notes were not paid, they could 
force the payment from the company's treasury by some flnancial scheme?' 
A. Morgan & Co. could hâve gotten control of the company if the notes were 
not paid." 

From another angle we hâve the views of the défendants, who were 
opposed to the company buying the Coleman stock. In that regard, 
Raskob, one of the défendants, testified at length as to his reasons for 
voting against the resolution to hâve the company make an offer for the 
Coleman Du Pont stock : 

"Q. Did you vote for or against this resolution? A. I voted against It. 

"Q. Give your reasons for voting against it. A. I had a great many rea- 
sons for not voting in f avor of the purehase of this stock : First, I consldered 
it not any part of my duty as a director and trustée for the stockholders to 
take ifl4,000,000 from the treasury of the company and speeulate with it in 
the company's common stock; second, I knew that there had never been a 
précèdent for any such procédure in the history of the 15. I. Du Pont de Ne- 
mours Powder Company, nor did I know of any précèdent in any other com- 
pany where the board of directors voted to purehase as a spéculative invest- 
ment practically 20 per cent, of the, total outstanding common stock of the 
corporation, or any other substantial aniount. The book value of the common 
stock of the corporation at that time, which I knew to be about $118 to $120 
a share, plus the uncertainties or plus some deflnite value which common 
stock might hâve through the orders, military powder orders, then in hand 
or likely to be secured, did not warrant any director voting in favor of the 
purchasing of that stock, stock of that character. The only arguments — the 
only reasons, for I did not think they were much in the way of arguments — ■ 
that were offered in support of purchasing that stock, as I recall them, were 
offered by Mr. Alfred I. Du Pont, ooncurred in by Mr. William Du Pont, and 
some by Francis I. Du Pont. Those arguments seemed to be along the Une 
that the company had made this purehase, or had in effect made it, if not 
actually in fact; the theory belng that the syndicate wonld perhaps be unable 
to pay for this stock, In which event the Powder Company would hâve to pay 
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for it anyway, and they mîght as •well hâve pald for it then, at the date of 
that meeting, rather than to flnd at some future date that they would hâve 
to take it up and pay for it. I, knovving full well the nature of the obligation 
which had been given to finance the transaction on the part of the Du Pont 
Securitles Company eould not follow that Une of reasoning. I knew, for in- 
stance, that the note of $8,500,000 whlch had been given to J. P. Morgan & 
Co. carried as collatéral 14,599 shares of the preferred stock ; eevtalnly under 
most any conditions that would Imve been worth $80 a share. That would 
hâve made a worth for thls collatéral of approxiinately $1,200,000. There 
were 54,591 shares of comraon stock held as collatéral on that note, and if 
the value of the oommon stock had dropped to a point of $120 a share, which 
was about its selling price at a time previou.s to the war, the value of that 
54,000 shares of stock, together with the value of the preferred stock of $80 
per share, would hâve netted an amount sufflcient to pay within about $8CiO,- 
000 of the $8,500,000 loan; and for any one to assume that the guaranty of 
the six gentlemen back of that note was not good for $800,000 was beyond my 
understanding. I knew, furthermore, that the note given to Coleman Du Pont 
for $5,900,000 carried as collatéral 36,900 shares of the common stock of the 
Company; that that stock, if the worst should happen, and no profit whatever 
be realized from the business in hand, and the company be forced back to the 
position to which it was previous to the war — that is. in the position of having 
only their normal business — the common stock at $120 a share would hâve 
cared for ail of the payment of the Coleman Du Pont note except, I think, 
about $1,500,000. That obligation of Coleman Du Pont ran for seven years. 
There was absolutely no power on hls part to force the deposit of udditional 
collatéral, no matter to what point the common stock of the Powder Company 
which was held on that note as collatéral would go, and therefore the under- 
writers of that note, thèse gentlemen wlio were— 

"Q. Guarantors? A. No, they were not guarantors on that note; but the 
six gentlemen in question were principal stockholders in the Du Pont Securi- 
tles Company, and to assume that tliose gentlemen, plus the other stockhold- 
ers who were then in the Du Pont Securitles Company, could not hâve taken 
care of an obligation or a guaranty or a .shortage on collatéral to the extent 
of $1,500,000 in seven years was to my mind unbelievable. I think without 
exception every director at that meeting must hâve admitted that. So that, 
from that point of view, that argument appealed to me as being an argument 
wlth no force whatever in favor of making an oft'er to purchase; in other 
words, I could not see why that argument should be used as a reason for vot- 
Ing In favor of the purchase of stock. 

"Q. Hâve you any other reasons that occurred to you at that time why the 
corporation should not l)iiy this stock? A. May I finish my answer? 

"Q. You had not finisbod? A. No. 

"Q. Go ahead. ,A- Another argument used at that time in favor of purchas- 
Ing the stock was, as I understood it, that the collatéral on thls loan, if the 
Du Pont Securitles Company were unable to meet this loan, would be sold 
and likely be captured or gotten control of by .T. P. Morgan & Co. I felt that 
any director that would vote, or would use hls vote, to prevent a certain 
tolock of stock going to one set of stockholders, no matter who tliey might be, 
in préférence to another set of stockholders, would be commltting a'fraudulent 
act. Another reason for my voting against that resolution — no, the other 
reason that I voted against that resolution was because I felt very strongly, 
although I knew nothing about the law, that any director that would act In 
Ws capacity as trustée for the stockholders for the corporation to do a thing 
which in his judgment, or in the judgment of an ordinarily prudent man, 
would be injurions to the crédit of a corporation, might in some way be held 
personally responsible in connection with his colleagues voting in favor of 
such a resolution for any losses which the company might hâve incurred in 
connection with that purchase. Mr. Laffey, Counsel for the company, was 
called into the meeting and stated that the company, in his opinion, could 
not iegally purchase its own common stock for Investment purposes in an 
amount greater than the surplus of the company. But I did not go into that 
reason, or question him about it, because there were reasons sufHciently 
2S6 F.— 12 
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àîuplê I in . niy mîiid to .lustify Voting agitinst aiiy sucb ptoposltion wlthout 
itniph eotjslBêration of that." ' ■ . = 

' Iféh'ée Du Pont, bft'e ol thé deferidahts, gaveliis' ViewS oi^ the com- 
pany's buyirig thè Çoleman stock as follows : , 

"Q. How (Jid you vote on the resolution reported fwrn the fiiuuiee coiiiinit- 
tee with référence to the taUlng over of thi.s stock or uiuklng an. ofïer for it? 
A. I voted agalnst niaking' an offer for the stock. 

"Q. Will you State the reasong that hioved or actnated you ih maklng that 
voté? Ai I think the strongesfc reason is that the coinpnny should not spec- 
Qlate .needlessly — should not go Into spéculation whlch it was not a part of 
Its business to do, espedally if that was to buy its comnion stock, and still 
}aore especially if it was at a high value for that common stock. .$200 a share. 
I tlrink that that would be wrong. I think any preferred stockholder would 
oppose it éuccessfuU.y. I know that / would havo been prcpared to go after 
the thing, if they had attempted to make such a pmchase." 

The testimony of Carpenter, one of the défendants, was as follows: 

"Q. Did you vote on the question or resolution that was reported back to 
the finance, cpminittee y A. I did. 

"Q. How did you yote, for or against it? A. I voted against the acquisition 
of the stock by the Company. 

"Q. Will you please state your i;easoius — what reasons actuated you as a 
director in voting negatively on that propo.sition? A. I had a very strong 
feeling that it was the most unbusinesslike thing to do for the conipany to 
acquire such a large block of its own comnion stocii, and I felt that any, stock- 
holder would havQ a rather good case against the directors, if they should buy 
that stock, and if for any reason the value of the stock should go down. I 
did not want to be lu the position of liaving a suit brought to helj) pay that 
money back to the company." 

Carpenter also testified that he was influenced in his vote by business 
reasons, as he "felt that the company needed ail of the money it could 
raise to carry on the proposition that we had never attempted before. 
In that connection, and showing the tremendous work that confronted 
this company in making thèse war calls and contracts, the testimony 
of H. F. Brown is enlightening. Mr. Brown says : 

"Q. Will you State to the court sonie of the conditions and circumstances 
that confronted the Povvder Company in 1914 and early 1015? A. I was in 
a very good position to rt^lize the situation at that time, being in charge of 
the sniokeless powder operating departmeut, to whlch department was In- 
trusted the duty of c-ompleting perhaps three-fourths of the war contracts 
which were received. The smokeiess powder dejiartnient prier to the war 
contained in its smokeiess powder department proper (we make other things 
besides smokeiess powder) perhaps about 1,000 nien. That includes com- 
mon labor. Probably not over half of that total number could be called 
powder makers. Early in March, 1015, the amount of business which had 
beon handed over to me to fill was very large. It was an amount of business 
far beyond the ciipacity of the plants to produce. I therefore called upon 
the engineering department to eularge those plants. The engineering depart- 
ment undertook to increase the capacity of our plants in record time, and to 
do in 5 or dnumths what previously would hâve required IS to 18 months. 
We were called upon enormously; to increase our operating force. It was im- 
possible to obtàin men skllled in the art of powder making. The manufacture 
of smokeiess powder is perhaps one of the most difficult and exacting of ail 
klnd^ of Induçtry. Smokeiess powder grains hâve to be made with wonder- 
fuj açctjracy, in order tp obtain proper ballistic results. We were conscr 
ouçntiy confronted with a verp liuge taslç. We had to niultlply our force. On 
rhc' Ist of March ordérs in hand uecessitated multiplying the force by at least 
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10 Urnes, and wliere tliose men were to coma froM, and who was tô train 
them, was an unsolved problem at tliat time. We took on those additional 
men* We liad the.tnsk of traijiing tlieui in this very dlfficult business, and 
we undertook to SU thèse war orders at that tlme. 

"Q. How niany addltional men were takeu on? A. Whcn we reached the 
maximum of our capacity, we had in niy department about 40,000 men, as 
compared with 1,000 men at the beginning. 

"Q. When was it you reached the maximum of capacityî A. We reached 
maximum capacity in May of this year. 

"Q. About how much powder had actually been delivered on thèse war 
contracts in March, 1915? A. Prier to tlie Ist day of March we liad delivered 
on export orders approximately 800,000 pouuds of powder, and about 2,;îOO,- 

000 pounds of gun cotton. We were behind our orders on the Ist day of 
March, 1915, about 300,000 pounds. ïhe situation was causing me the great- 
est anxiety. I felt that we would be able to make g(K)d, but we were not 
making good. The offlcers of the company were ail anxious about the situa- 
tion. I wlU say that on the Ist of April we were still further behind, and 
it was not until the latter part of May that we caught up with our orders. 
The situation, therefore, about the Ist of March, 1915, was ono of keen anxi- 
ety, and I felt that anxiety perhaps as much as anybody in the company, 
because it was upon my department that the chief burden was placed. 

"Q. You say you were behind in the deliveries. Was that behind in deliv- 
eries under the contracts? A. Under the contracts. We were hehind contrant 
requirements. 

"Q. And did not catch up until May of 1915 f A. Right. 

"Q. Am I rlght or wrong in that? You overtook your contracts about what 
time? A. It was not until the latter part of May, 1915, that we caught up 
with our contracts. 

"Q. Was there any question Involved in the problem about making deliv- 
eries, even if you manufactured the goods? A. We were keenly anxious at 
that time about the uneertainty whether thèse new men could be taught, and 
whether or not the use of this tremendou.s number of new men would Involve 
an accident risk far beyond what we had ever had before. In other words, 
there was grave uneertainty whether or not, even If we manufactured this 
powder, or started to manufacture it, that in the process we might be in- 
volved in a calamlty, owing to the inexpérience of thèse men. We had plenty 
of accidents under normal conditions, but under those abnormal conditions 

1 feared that some calamlty might easily be possil)le. In the next i)lace, I 
recall very distinctly that we were very anxious in regard to whether or not 
we would be permitted to ship the powder after we had made it. I remember 
that prominent men in and out of ("ongress were clamoring for an embargo 
to be placed upon shipments of explosives, and I think many of us felt very 
uncertaln whether or not we would be permitted to ship this powder out of 
the country after we had made it. That was another élément of uneertainty 
in the situation." 

In view of thèse conditions, Mr. Brown, a director, voted against 
the acquisition of the stock by the company, and as bis reasons therefor 
be testifîed as f ollows : 

"A. I voted against that because I considered that the purchase of that 
stock by the company vs-ould be a highly spéculative proposition. I considered 
it would be highly spéculative for the reasons I hâve already named In my 
previous answer. I was verj' well famillar with the circumstances attending 
the fllling of thèse enormous war orders at that time, and I considered that 
the future was highly spéculative, that the profits on thèse war orders had 
not been made, and that it was absurd for the company to pay at that tlme 
$200 per share for its common stock in the purchase of this stock f rom P. S. 
Du Pont and his associâtes." 

The reasons which William Coyne, another director, gave as influ- 
encing his vote against the purchase, were : 
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"A. I had quite a number of reasons. The most powerful one was the high- 
ly, as I consldered It then, spéculative value placed upon the stock of $200 — 
the uneertainty that was In my mind about our abillty to tulflll those large 
contracta in the contract period. As I reeall It, we never made more than 
<5,50O,00O pounds of military powder In a year before, and we were then called 
upon to make seven or eight tlmes that much. A number of green men had to 
be trained. A number of engineering men had to be tralned to make our ma- 
chinery and bulld our plants. The time, which was of the essence of prac- 
tically ail the contracts. The return of the advance payments in the event of 
our being unable to fulflll the contracts. 

"Q. Did you know of any bonds for return of advance payments? A. Yes; 
I knew that in case of the Russian powder orders we had to put up a bond to 
retxirn the advance payment In the event of our iwt fulfllling the contract. 
Then I felt that there might be some embargo placed upon the exportation of 
explosives, and a very important factor in fonning my opinion was my ex- 
périence with the Lake Superior Company. I was with that corporation prier 
to my coming with the Du Pont Company in 1904, and some time prior to my 
going with the Lake Superior Company its ofiieers and directors had pur- 
chased large blocks of its coramon stock, whieh had depreciated very much in 
value after the purehase, causing the company great loss, and there was quite 
an international scandai about it, and threatened sults afe'ainst ail the officers 
to make them recoup the company." 

Lammot Du Pont, a member of the purcbasing syndicate, testified as 
to his reasons for opposing the Powder Company buying, as f ollows : 

"Q. What were your reasons for voting against making the offer? A. As I 
remeniber at that time, I had several reasons. I think the principal one was 
that so far as I could see there was no reason why the company should buy 
the stock. The chalrman of that meeting had asked for reasons why the com- 
pany should ofCer to buy the stock, and no rational reason for doing so was 
presented. I knew of no reason, and I thought that it was pretty good pollcy 
not to pay out a large sum of money like that wlthout having a reason for do- 
ing ao. 

"Q. Did the question of purchasing such a large block of the company's own 
stock by the company itself enter into your considération? A. I thought it 
was an unwise thing to do, because the value of the stock at that time was 
very largely spéculative. I thought that it was an unwise thing for the com- 
pany to speculate in any thing apart from its own business, that of manufac- 
turing and selling explosives." 

Eugène E. Du Pont, who occupied the same relation, testified to his 
reasons for opposing the purehase by the company of the Coleman 
stock, as follows: 

"Q. Will you kindly state some of the reasons, or any of the reasons, that 
influenced you to vote against the acquisition of tlils stock? A. My main rea- 
son for voting against it was that I consldered it entirely too spéculative. I 
consldered that the Du Pont Company had been earning for their stoekholclers, 
through the legitimate manufacture of powder, not through any spéculation in 
their own stock. I eonsidered that the eamings of the Du Pont Company 
should be made in the legitimate manufacture of powder and not through 
spéculation in its own shnres of stock in any way. I consldered that that has 
been the policy of the company for nearly the last lOO years ; and I saw no 
reason why we should deviate from that policy. Furthermore, I did not liear 
in that meeting any logical argument for the purehase of the stock. Those 
were my two main reasons for voting against it." 

The testimony of E. G. Buckner bears largely on phases of the situ- 
ation not touched on by other witnesses. Buckner negotiated large war 
contracts with foreign governments. He insisted on and obtained great 
payments in advance from thèse governments when the contracts were 
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made — a policy which aided in financing the vast outlays in buildings, 
raw material, and equipment necessitated by thèse contracts over nor- 
mal conditions. Apart from the policy of a company buying its own 
stock, Buckner's view was that such a course would resuit in the Pow- 
der Company being unable to get any advance payments on contracts 
thereaf ter. His testimony in that regard was : 

"Q. Please state to the court what your reasons were for voting against that 
resolution. A. To begin with, I was very much opposed to the proposition 
from every standpoint. I did not belleve that it was a proper thing for the 
Company to do under the conditions that existed at that time. I fait that 
it would be a great mlstake for the company to Invest any of its capital in its 
own stock. Really, I was opposed to the matter on principle. I did not be- 
lleve that it was a proper thing for a director, or for a board of directors, to 
do, to unité in purchasing its stock for spéculation under the conditions that 
existed at that time, or under any conditions almost that you inight suggest 
to me, I think I should hâve been opposed to it. I hâve never been in favor 
in ail my life, in any institution that 1 hâve been associated with, of its buying 
and speculating in its own stock. I belleve that It was bad practice, and I be- 
lleve bave got the support in that belief of many of the Législatures through- 
out the country who hâve leglslated against it. I think it is a dangerous prac- 
tice, and would hâve been opposed to doing it If there were no other grounds 
than that ; but there were other reasons at this time that made me feel that 
it was unwise for us to buy our own stock. ïhe suggestion had been made that 
we had plenty of money up to that time. Up to the time that this proposition 
came before the board, this company did not hâve any great surplus of money. 
We had liabilities, many of them. We had a large amount of indebtedness in 
the shape of bonds, and at no time had we ever feit that we had more money 
than we wanted, and that there was any occasion to reduce our capital stock. 
That being true, I did not feel that it would be right for us at this time to 
take the money that had been paid to us by thèse nations that had bought 
powder from us, and to invest it in tEîs purchase. Being as I was associated 
with those people in selling them material, I had realized how difflcult it was 
to obtain advances. They had opposed it for several months, paying us this 
great cash advance. They wanted us to take it in other ways of security. 
They wanted to deposit it in bank, and bave it paid over to us after we had 
fulfllled the contract; but I had made them understand that this was their 
war, that we could make them powder, that we would make them powder if 
they would assume ail the risk there was in the manufacture of it, and so I 
insisted that they must pay us this 50 per cent. They had flnally agreed to it, 
and had been trading on that basis. I felt at this time that, if the board of 
directors exhibited any such spirit towards the investment of that money, that 
had been paid to us to build plants and hwy raw material, that if we undertook 
to use that money in the purchase of this stock, that it would at once stop my 
ability to sell powder. We would hâve found an opposition towards paying us 
this money to be used in that way, and I thought that, if we went into such a 
transaction as the one that was proposed hère, I might as well stop trying to 
sell powder, and I really belleve that, had we done it, those people would 
hâve said to us, 'We are unwilling to pay you this cash advance,' and our 
business, instead of being the enormous business that it is to-day, in my 
judgmeut would hâve stopped at that time." 

As we hâve seen, some of the testimony which has been quoted above 
referred to the spéculative character of this stock as an élément in in- 
ducing them to object to its purchase by the company, but none of the 
witnesses testified to certain extraordinary conditions aflfecting this 
company's future, which made the stock of the company of spécula- 
tive value, utterly différent from that of the ordinary manufacturing 
company in ordinary times. We hâve seen hôw in December its largest 
stoçkholder, T. Coleman Du Pont, regarded the stock as worth $200, 
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whilë Alfreâ i. Du Pont regarded itas worth subsfantially $125, and 
we shall see that by the end èf ;the year the phénoménal fluctuation in 
value of the stock was- far distant from the views of either of thèse 
men. 'It'is to some^of the incertain éléments on which the value of 
the Powder Company 's stock' depended, Mr. Buckner refers in his tes- 
timony : ■ 

"Q. What were tlie hazavds aiul risks (hat yoii cnnsidered at that time in 
giving your vote as yon didV A.' Wé llad sold ail of the output of the plants 
that we had construfted. There was né dmibt In my niind but that we coiild 
manufacture that powder from the plahts that we then had In existence with 
the men that we then had employed, and had had for years, and with the 
organization that then exlsted ; biit the minute that we started beyond that, 
and commenced to sell tlie other 54,000,000 pounds, there was a hazard wrap- 
ped about tliat, that was very uncertain. In the'first place, we had no plants. 
We had to go to untried mantifacturers. of maehinery, of construction worl^, 
building, and depeml upon them to' supply us with thla material for the con- 
struction. That was an immense undertaliing. We had only allowed our- 
selvès in the contracts 5 to 6 months to begin deliverles, and thèse goods we 
had to give to untried people, and had to rely upon untried people to supply 
us with thls construction material, ànd we then had to rely upon the manufae- 
turers of raw material. There was a question of railroad facilities. We had 
to dépend upon the railroad people much to get this material to our plants, 
and you must bear in mlnd that the tlme was very limited that we had to 
do thls in. Then the question of labor, to obtain men to make this iwwder. 
We had sold ail the capacity we haS, and for ail this future work it re- 
quired new men, untried men, and we had to rely upon them. That was one 
hazard. Another was that at that time there was great uncertain ty as to 
whether we w6uld be able to complète our manufacture, due to the efforts on 
the part of people who wanted to destroy ail of thls work, and you must re- 
member that there was a great effort made from every direction. People 
were attemptiiig in every way to stop us in Congress, and the people who were 
attempting to make this material for us found great difflculty, due to the 
efforts on the part of overzealous friends who were striving to interfère, and 
there was much effort made On the part of our own employés to interfère. 

"Q. Illustrate that. Tell us what way they interfered. A. They interfered 
in the way of the manufacture of material. We had made many hundred 
thousand pounds of powder, and believéd that It was perfect lu every partlcu- 
lar, and packed it into boxes that were, according to contract, air-tight. The 
powder was clean and in fine shape. Samples would be withdrawn from the 
boxes, and we would offer them to the inspectors of the foreign countries, and 
when they arrived and made their own inspection, through their samples, they 
found ail kinds of trouble had beeu created. ^,'ails had lieen driven mto the 
boxes to cause leaks of the powder. AU kinds of foreign matter, it dld not 
matter what it wa«, that a fellow cf)uld get hold of, he dropped into the boxes. 
Nails, dirt, old lunches, rags, anything that he could get hold of, he would 
put in those boxes, in order to make it undesirable and cause a rejectlon of it. 
We had many an explosion. Of course, we hâve never been able to trace the 
explosions to causes that were antagonistic to us : but there were explosions 
aU the time ail the same, and it caused us great difficulties. We did not know 
to what great extent those things might grow. 

"Q. Dld you take into considération the possibility of the stopping of the 
war? A. Yes. Thait was another considération we had had. * • * 

"Q. How about inspection of the powder? A. I hâve just told you about the 
inspection, how they would reject the powder, the danger of our ability to- 
deliver powder due to inspection. 

"Q. Did the rejectlon of powder amount to any considérable quantity? A. It 
did. At tlmes It was quite large, but the great hazard In référence to inspec- 
tion was due to the fact that as long as they wanted the powder, as long as 
they were anxious to getit, thqy weighed the difliculties that we were en- 
countering and took the powder as it was; but when they reached the point; 
where they did not caré to havc the powder, when there was any occasion> 



'Mî'POîCP V. DU' PONT- l8?> 

that came wp thnt they'misht not'Want^ to a'ccept It.' théj* were rery rii;!(l iii 
thelr inspection, and were liiellnpd to throw tlie powclei' back Wi où* hânda'îoif 
the smallest reaisons, and at tiiiies tluit grew quite diflicult and niade it very 
uneomf or'table for' tlie companyj'' 

In quoting the testimony of ail thèse witnesses bearing on their rea- 
sons for respectively urging or opposing a purchase of the Coleman 
stock by the Po\\'cler Compiiny, we hâve not overlooked the fact of 
the Personal, financial interest thosei witnesses had, which vvould 
necessarily affeçt their yiews, for it will be apparent that Lanimot Du 
Pont and other witnesses held portions of Coleman's stock,' which had 
tremendously increased in value, when this bill was filed, and which 
the bill, inter alla, sought to take from them for the company. On 
the other hand, we can also see that Alfred I. Du Pont, who was the 
largest stockholder of the company, and other witnesses for the plaln- 
tifï, had large financial intercsts if the company acquired at $20Q its 
own stock, which, when the bill was filed, was selling at several times 
that price. In the light of the interest of ail thèse witnesses in the 
premises, and recognizing liow their interest might color their views 
as to the proper business policy to be pursued by the compî^ny, we 
turn to the testimony of two witnesses, one of whom was, as far as 
we can see, free from personal financial interest when he voted on the 
subject of purchase by the company, although he afterwards became 
a purchaser of syndicate stock. We refer to Henry F. Du Pont. 
The other, who at no time has had any personal financial interest or 
bias, was C. h. Patterson. 

In April, 1915, Henry F. Du Pont became interested in the T. Cole- 
man Du Pont stock by exchanging his Powder Company stock for 
stock in the Du Pont Secùrities Company, which had purchased the 
T. Coleman Du Pont stock; but on March lOth, when as director of 
the Powder Company he voted against that company buying the Cole- 
man stock, he was not interested in said stock. Such being the case, 
the business views of Mr. Du Pont, which were: 

"A. I voted against it beraiise I (Viil not apprnve the company bnyiiig its 
oicn stock, purticiilarly as the stock was apeculnlire at that finie, and ail the 
fuuds the com])any had on liand I tliougbt should be ke])t for the enlargenient 
of its plants, buyins law niaterials, and in case of muuy contiiifiencies that 
aiight arise. Contracts uiiiïht be canceled. The war niiglit be over" 

— carry conviction. Like views were held by Mr. C. L,. Patterson, 
also a director and one of the vice présidents of the Powder Company. 
He voted at the directors' meeting of March lOth against the Powder 
Company buying it. His reasons were as follows : 

"Q. I ntiderstand you to say that you had no interest in the sub.iect. except 
to do your dnty as a director? A. Xone whatever. 

"Q. Will you give the court yonr reasons for voting against that purchase'.' 
A. Tliere were several reasons. ïlie principal reason was that it seemed to 
me the coiuihercial risk wa.s too great and there were several otlier rea- 
sons. * * * 

"Q. Will you please name them as far as you can? A. It seemed to me 
that there were a great many factors, the uncertainty connected witli the 
businesfs at that time, wliich mnde if very doubtful a.s to the ultimate outcome 
of the earnings of the company; the duration of the war was- one, and bllls 
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in Congress wMch mlght prohlblt slilpment of munitions of war abroad was 
another. I thlnk thèse are the principal reasons." 

[5] We shall not consider in détail the events which followed in 
the way of votes by the stockholders at corporate meetings support- 
ing the action of the directors in declining to take this stock for the 
Company. For présent purposes it suffices to say the court below, 
after careful considération, determined to submit to a vote of the 
stockholders the question whether or not the Coleman Du Pont stock 
should be acquired by the Powder Company. This was done by an 
order which, inter alia, provided : 

"(6) That the question whether sald E. I. Du Pont de Nemours & Co. shall 
acquire said stock, and the dlvidends or proceeds of divldends thereon, shall 
be submitted to the stockholders of said corporation at a meeting to be called 
for that purpose by, and conducted under the supervision of, a spécial master 
apix>lnted by this court. 

"(7) In determinlng the décision arrl%'ed at by the stockholders, any votes 
east upon the 126,628 shares of the oommon stock of the K. I. Du Pont de 
Nemours & Co. received as a dividend upon the 63,314 sbares of the E. I. Du 
Pont de Nemours Powder Company shall not be counted." 

Such order was in accord with the prayer of the bill. 

"(8) That a decree be entered that the matter of acquisition of the stock of 
T. Ooleman Du Pont or the proceeds thereof in the stock of E. I. Du Pont de 
Nemours & Co. be submitted to a duly called meeting of the stockholders of 
the E. I. Du Pont de Nemours & Ce, and that it be decreed that at said 
meeting of the stockholders aforesaid of E. I. Du Pont de Nemours & Co. that 
the hoîders of the stock acquired from T. Coleman Du Pont or the proceeds 
thereof in the stock of E. I. Du Pont de Nemours & Co., be enjoined from 
votlng such stock." 

Indeed, this submission to the stockholders of the Company of the 
advisability of the company making this purchase, thus made by the 
court in response to the prayer of the bill, was in accord with settled 
légal principles. Of the gênerai right of courts of equity to protect 
minority stockholders against the fraudulent and oppressive control of 
a majority there is no question ; but where the question between stock- 
holders is one of the business policy of a corporation, courts do not 
interfère with corporate control. In that regard the gênerai attitude 
of courts toward corporate management, is fairly stated in Thompson 
on Corporations, § 4483 : 

"AU questions within the scope of the corporate powers, which relate to the 
policy of administration or of expediency of proposed measures are for the 
good faith décision of the majority. As said by one of the courts: 'When the 
management is not shown to be fraudulent or dlshonest, and when it is a 
matter of opinion lohethcr H is icise or unwine, adva'ntageous or disadvanta- 
ffeous, if the aots complainod of be intra vires, there is no authority for eq- 
uity to interfère. To do so would be to place the control indirectly in the 
hands of the minority, whenever interférence removes from control the offl" 
cers seleeted by the majority. There is certainly no presumption that a minor- 
ity stockholder is right, and a majority stockholder is wrong, in opinion as 
to values and the managing of the corporate property.' " 

And in Clark on Corporations, 498, 499, as follows: 

"Nor can the holder of a majority of the stock of a corporation so conduet 
and manage Its affalrs in their oton interest, or in the interest of others as 
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to oppress tbe mlnorlty, or commit a fraud iipon their rights. If they at- 
tempt to do so, a court of eqnity will. in il proper case, grant relief, at tlie^ 
suit of tlie iiiinorlty. However. the .ludRinent of tlie majority is vot lightly 
to l)e srt n-tidc. and fraud nr opprvxnon muni cleaiin appcar. 'Tlie holders of 
a majoritv <ii' tlio stock of a corporation niay legallj- control tlie compaiiy's 
Ijusiness. "prescribe its «eneral policy, make tliemselves agents, and take rea- 
sonahle compensation for tlieir services. But, in tlius assiimins the control, 
they also take iipon theniselves the corrélative duty of diligence and sood 
faith. They cannot lawfnlly niaiiipulate the conipany's business in their own 
interests, to the Injury of other stockholders.' It is not every question of 
inere administration or of policy in which there Is a différence of opinion 
auioiig the shareholders tliat gives the minority a right to elaim that the ac- 
tion of the majority is oppressive, and to corne Into a court of efpiity for re- 
lief. Generally, the wlll of tlie majority niust govern, if its action is withla 
Its corporate ])o\vers. 'The court,' It was said in a New York case, Svould 
not be justified in interfering, ei;c(i in douhfful cases, ichere the action of the 
majority might be susecptilile of différent constructions. To warrant the in- 
terposition of the court in favor of the minority shareholders in a corpora- 
tion or joint stock association, as against the contemplated action of the ma- 
jority, where such action is within the corporate powers, a case niust be made 
out whlch plainly shows that such action is so far opposed to the true inter- 
'S of the corporation itself as to lead to the clear inference that no one 
thus actlng could hâve been iiifluenced V)y an hnnest désire to secure such in- 
terests, but that he must hâve acted with on intent to subserve some outside 
purpûse, regardless of the conséquences to the company, and in a manner in- 
consistent rvith its interest.' " 

At such élection held by the master, the stockholders had the full 
benefit of after events, of the full disclosure of ail the facts which 
had been proved in this case, and of a full discussion of such proof by 
the learned judge of the court below. It is apparent, also, they had 
further light on the cjuestion of the légal power of the Powder Com- 
pany to make this purchase. It will thus appear that the whole ques- 
tion was before them, and, excluding from such vote the stock pur- 
chased from Coleman Du Pont, the large majority of the stockholders 
of the Powder Company voted against the company buying the stock. 

[6] Complaint is made that the stock owned by the défendants 
and other persons who had bought Coleman Du Pont stock, and also 
family relatives were allowed to vote. We see no reason why the 
stock held by such persons should be excluded from the count, be- 
cause the owners of that stock also owned some of the Coleman Du 
Pont stock which was not voted. For it is manifest that, if the owner- 
ship of the Coleman Du Pont stock created such an interest as dis- 
qualified such persons from voting, it is equally clear that a like ad- 
verse interest existed in Philip F. Du Pont and the other plaintiffs, 
who were and would be directly interested in the Powder Company, 
obtaining at $200 Coleman Du Pont's stock, which was of much 
greater value. So, also, if the relatives of the défendants were in- 
capacitatcd by such relationship, and were thereby prevented from 
voting with the défendants, the same relationship would hâve inca- 
pacitated such of the plaintiffs' relatives as voted with them. To for- 
bid a stockholder from voting on a question of policy simply because 
he is related to a person who favors or opposes such policy is a con- 
tention that will not stand the test of reason. 



:Froni thèse considérations it is quite évident the master did no 
injustice in his cotiduct of the court's élection. 

Alîd there was anhther large élément in this action of the stock- 
holders, which must hâve entered into the minds of disinterested stock- 
holders, and which, if this bill were to be otherwise- sustained, might 
well cause a court of equity to now décline to decree that the Powder 
Coinpany should he awarded this Colcman Du Pont stock at $200, 
and miglit well justify stockholders at the master's élection in refnsing' 
to vote that the company buy this stock. That is the élément of de- 
lay. This stock was acquired by the syndicale in February, the di- 
rectors declined to take the stock for the company in March. and this 
biill was not fîled until December. In the mcantime the stock had in- 
creased to an extraordinary value. It was known in March that the 
company by its directors had declined to take it. If the directors 
took this'step in violation of their duty, the wrong was donc then, 
and the basis for légal redress then existed. Nothing happened since 
to change the rights, obligations, or liabilities of ail concerned. But 
no steps wère taken until nearly nine months afterwards. Indeed, the 
proofs show that the plaintifîf, Philip F. Du Pont, did not consult 
counsel until September, and did not file the bill until December. The 
proofs further show that up to that date Alfred I. Du Pont and Wil- 
liam Du Pont had no part in the filing of the bill, and that neither they 
nor any other of the plaintiffs intervened until January, 1916. In the 
meantime the whole situation had changed. The expansion of the 
company's business had gone on, uncertainties had become certain- 
ties, and the business had proyed so successf ul, such large profits were 
.SQ certain, that the stock increased rapidly in value. This substantial 
change, in the aiïairs of the company made the question of the pur- 
chase of this stock at $200 when the bill was filed a whoUy différent 
question from the uncertain spéculative question it was in March 
preceding, and this bill, filed in December, stands in a very différent 
iight before a court of equity from what would bave been the case, 
had it been promptiy filed. If the company had been unsuccessful, if 
the fears of Alfred I. Du Pont, and those who thought with him, had 
prbved well fpuiided. and the syndicale had not been able to take the 
stock, and there had been an effort to comjiel the company to take it, 
there can be little douht — indeed, the proof by pne of the stockholders 
is; — &»t légal, steps would bave been taken to prevent the company 
taking it, if such.attcmpt had been made. Ilad ihe vast expansion of 
business resulted in loss, had the company l>een unable to fulfiU its 
contracts, it is quite évident the resources of the company might hâve 
been swept away. 

Viewing the case from , every aspect, we sce no reason to differ 
frpm the conclusion reached by the stockholders, evidenced by their 
vote 'at the master's- élection, against the company taking the stock, 
and' wé find no errpr, in the. court enforcing that conclusion by dis- 
niis!;irîg:the bill. In .yiew, , however, of this bill having been filed by 
Philip F; Du Pont, who was an unofficial stockholder, of its being 
filèd, à's'hé-conceived it, for th'e .benefit and. protection of like stock- 
holders, and for the benefit of the 'company, we are inclined to the 
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belief that ihe decree of the court helow might be modified, by di- 
recting that the costs of the case be paid by the Powder Company. 
AVhile this is our présent view, yet, as that question was not raised or 
discussed, we shall leave it open for any person or party so desiring 
to be heard on that question. T.ut, if no one so moves, we will, as 
we bave said, so modify the decree of dismissal by directing the 
Powder Compatiy pay the costs of the case. 



SCHL'r.TZ V. BROWN. 

(Circuit Court of Appeals, Nintli Circuit. March 3, 1919.) 

No. 3143. 

1. Mastep. and Servant <&=5.';02n) — Torts of Servant — Mastee's LiIability. 

Whether a servantes aet or omission, in.iuring a tliird person, is witliin 
tlie seope of his autliorily, so as to ronder tbe master llable, is to be de- 
termined froin the snrroundiug tacts and eircuiustances. 

2. Master and Servant <S=>:i02(S) — Torts of Servant — Master's Liauility. 

An aggrieved iiarty cannot recover froni a master for an assault by lils 
servant, unless it constituted a violation of an absolute duty owed lilm by 
the master, or was witliin tlie scope of the tort-feasor's eniployment. 

3. Master and Servant <S=.'!;i2(2( — Torts of Servant— Master's Liability. 

In an action for an assault cm plalntifï by defendant's sheep herder, 
whether the herder was actins within the scope et liis autliority held, 
under the évidence, for tlie jury. 

4. Teial <g=206(2) — Instruction — Con.steuction as a Wholb. 

In an action for an assault on plaintlfC by defendant's sheep herder, an 
instruction as to the herder's duties hcld, in view of others, to be correct. 

In Errer to the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Action by John Brown against Otto Schultz. There was a judg- 
ment for plaintifï, and défendant brings error. Aiifîrmed. 

W. B. Rodgers, of Anaconda, Mont., and Henry G. Rodgers, of Dil- 
lon, Mont., for plaintiff in error. 

Maury, Wheeler & Melzner and A. G. Shone, ail of Butte, Mont., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. This is an action for damages for Per- 
sonal injuries inflicted upon John Brown, the défendant in error, by 
one Dimitre Heinz, a servant of Otto Schultz, the plaintiff in error. 

At the time of the injury, vSchuUz was the owner of a large band 
of sheep and employed Heinz as his herder. Schultz was also the 
owner of an uninclosed tract of land about three miles from Silver 
Star, in Madison county, Mont. To this tract of land a band of sheep 
owned by Schultz was driven by Heinz, the herder, about the 14th of 
October, 1916. A few days before this time, Brown, who was herd- 
ing a band of sheep owned by one Frank Reed, drove his sheep upon 
ithe same land. Upon the arrivai of Heinz upon the land with the 

;2s3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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sheep owned by Schultz, he told Brown not to allow his sheep to cross 
to the north side of a certain creek ; that the land on that side of the 
creek belonged to Schultz. Brown continued to herd his sheep on the 
north side of the creek untii the two bands became mixed, where- 
upon Elmer Reed, the son of Frank Reed, and one Cowins, the camp- 
tender for Schultz, were notified. They came to the place to separate 
the sheep, and this was accomplished on the morning of October 19, 
1916, by the use of a corral ; both bands being driven into the corral, 
and the bands separated by driving out the sheep owned by Schultz 
and keeping in the corral the sheep owned by Reed. The séparation 
was conducted by Elmer Reed and Cowins. Heinz and Brown drove 
the sheep through the chute. After the séparation had been accom- 
plished, Brown started to the corral to let his sheep out, whereupon 
Heinz made the assault upon Brown which is the subject of this ac- 
tion. 

Elmer Reed testified that he saw the happening of the tort ; that he 
was somewhere around 12 or 15 feet from Brown at the time, and 
about the same distance from Heinz ; that he could overhear the con- 
versation that took place between them ; that he could hear Heinz 
and was talking to him; that he told Heinz Brown must keep his 
sheep on the other side of the creek; ail that Heinz said was that 
Brown wanted this side of the creek. He did not hear any other state- 
ment, and then Heinz struck Brown over the head with a shovel handle, 
inflicting the injury charged in the complaint. On cross-examination, 
Reed testified: 

"At the tlme the plaintlffl recelved the In.iuries, our sheep were In the cor- 
ral, and Mr. Schultz's .slieep were just ou the outside. That is Mr. Sehultz's 
land that lies around that corral on that side of the eret'k. ïhe sheep had 
been entirely separated at the tirae Brown received his iu.Uirles, and Cowins 
was up at the barn, I tliiulv. There had heon no 1 rouble there that morning 
between any of us; there had been no dispute between Mr. Cowins, Mr. 
Schultz, aud myself ; everything had been friendly. Just before the trouble 
happened, I was talking to J5rown about the sheep, showing hlni where to go, 
telling him what to do with our sheei) wlien they «-ère taken out of the corral. 
I told him to go on tho south side of the freeK'. and stny off of Mr. Sehultz's 
land. The corral was on the north side: thi.s land was on l)oth sides of the 
creek ; when I said this to Brown, Diuiitra Heinz was opposite me, standing 
on the opposite side; Heinz had not said or done auytlnng. After I told 
Brown to take the sheep back on the south side of the creek, and stay away 
from that place, Heinz said, 'Brown wants Ibis side of the creek.' There 
was no dispute at tliat time. Neitber Brown nor 1 were at that time in any 
way interfering with Mr. Schultz's sheep, or in Heinz's care of Mr. Schultz's 
sheep. The sheep had been taken to the cori-al by rnutual consent of myself 
and Mr. Schultz's man, for the purpos'e of separating them." 

Brown testified that Heinz said, "Don't let them cross the creek" — 
referring to Reed's sheep. Brown says he told Heinz to ask Mr. Reed, 
to which Heinz appears to hâve made no reply, but struck Brown over 
the head with a shovel handle. Cowins was not présent when Heinz 
assaulted Brown. He had gone to the barn to get his horses, and 
saw none of the fight. After the assault, Heinz crossed the créek, 
went up the hill towards his camp, and disappeared, and has not been 
seen since. 
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This suit, brought by Brown against Schultz for damages for the 
injury described, is based upon the charge that Heinz, when he com- 
mitted the assault, was in the employ of SchuUz, and was engaged in 
furthering the business of his master. In a légal sensé the charge takes 
the form that the plaintifif, Brown, was injured by Heinz, a servant of 
the défendant Schultz, while the servant was acting within the course 
and scope of his employment. 

[1-3] In 26 Cyc. 1533, under the title of "Master and Servant," 
and the subtitle of "Liability of the Master for Injuries to Third Per- 
sons," there is a statement concerning the acts within the scope of 
employment, with authorities cited in support of the text. The state- 
ment is applicable to the question in controversy in this case. It is 
there said: 

"In determining whether a master Is liable for the torts of his servants, 
the niost dlfficult question is whether the particular act or omission of the 
servant, causing the injury for which the master Is sought to be held liable, 
was comraitted within the scope of the servant's employment ; and this ques- 
tion is in most cases one of fact, to be determined by the jury from the sur- 
rounding facts and circumstanees. The terms 'course of employment' and 
'scope of the authority' are not susceptible of accurate définition. What acts 
are within the scopt; of the employment can be determined by no fixed rule; the 
authority frora the master generally being gatherable from tlie surrounding 
circumstances. An act is within the scope of a servant's employment, where 
necessary to accompllsh the purpose of his employment, and intended for that 
purpose, although in excess of the powers actually conferred on tlie servant 
by the master." 

With respect to the course and scope of Heinz's employment, it is 
not claimed that he was employed to assault Brown. The claim is 
that the course and scope of his employment furnished the motive and 
purpose of the assault, as distinguished from any personal or private 
animosity of his own. The défendant, Schultz, was called as a wit- 
ness for the plaintifif. He testified that Heinz — 

"was there as a herder, sheep herder ; he had no other duties than those of 
shepp herder. The duties of a sheep herder are to herd the sheep, while they 
are ont on a range, and do his own cooking; he does not seleet the place 
where he herds them ; the camp tender or foreman does that for him." 

Being called later as a witness in his own behalf , he testified : 

"I had not given Heinz, who Mas herding for me, any instructions relative 
to Ueeping other people's sheep, or Reed's sheep, or auybody's else sheep, off 
that land. I always gave niy instructions through the camp tender or foreman. 
The camp tender was Mr. Cowlns." 

Mr. Cowins, called as a witness for the défendant, testified : 

"The sheep herder has no duty relative to where he herds his sheep. It is 
the camp tender's or boss' duty to instruct hlm where to herd the sheep. When 
any dispute arises over range questions, grass, or over the niixing of sheep, 
the sheep herder has no duty, only to put the sheep through the corral and 
do as the camp tender tells him to." 

But this witness, on cross-examination, testified: 

"When I was away telephoning, and on other matters, Heinz had the herd- 
ing of the sheep; the sheep moved around while they were herding and 
grazing, and were under his control. Ile directs their place of herding when I 
am away, and was on the 18th of October of last year." 
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-On further cross-examination, this witness was periiiitted to tes- 
tifywithout objection that: 

"Dan [Heinz] said, 'TIlis man wants troublé ail the tinie;' and after lie weut 
ont we had a conversation, and I told him net 'to hâve any trouble, that the 
sheep would be sépara ted in > a day or tvvo, and Dan [Heinz] said he would 
not. Dan wantedto herd off of thèse sections, and John Brown wanted to 
herd on the sections, and John would get on one side of the sheep, and drive 
them towards the sections, and Dan would get on the other side to try and 
keep them off; and aftér I told him not to hâve any trouble, Dan turued 
away . and let them go on the sections, rather than hâve, any trouble with 
Brown. I did not fear any trpuble between them after I told; him. I feared 
there would be trouble between them after he got on one side and drove 
them, and Dan the other way; but I was positive there would be no trouble 
after I told him not to hâve any trouble. Dan did not tell me that he was 
going to stop him. I thouglit from his conversation he was going to hâve 
trouble ; from Dan's conversation. Dan just said, 'This kind of à man wants 
trouble ail the time ;' that is ail he said In regard to that, and told nie abbut 
the way that Brown would drive the sheep onto the sections, and he would 
drive them ofC, and from what he said I thought probably he would cause 
trouble if I did not stop him — about the sheep, If I did not stop him ; there 
was no other cause of anger between the nien that I know of ; I never saw any 
other trouble. I was working for Schultz." 

This testimony, tends to prove that prior to the assault there were 
signs of trouble between Heinz and Brown concerning the herding 
■of the sheep ; that there was no other cause of trouble between them ; 
that at the time of the assault neither Schultz, the owner of the sheep, 
nor Cowins, his sheep tender, was présent; that after the séparation 
of the two bands of sheep Heinz was the only représentative of Schultz 
authorized to act for him in keeping the two bands apart, and, acting 
■within the scope of that authority, he assaulted Brown, beçause the 
latter would not say that thereafter he would keep the Reed sheep ofif 
the Schultz land. 

The liability of the master for an assault of the servant is thus 
stated by Labatt on Master and Servant, par. 2347, p. 7085 : 

"A master who actually authorizes an assault by a servant upon a third 
person is, of course, liable for the resultlng in,iury. For an assault not so au- 
thorized, the aggrieved party cannot recover damages unless he shows either 
(1) that it coustituted a violation of an absolute duty owed to him by the 
master.; or (2) that it was within the s(«pe of tbe tort-feasor's employmeut. 
Whether it was an act of the latter description is ordinarlly a (juestion for 
the jury. If the question is answered in the altirmntive, the assault is imput- 
able to the master, although the servant inay, in respect of its commission, 
hâve transcended the actual Itmifs of his authority. or may hâve been speclal- 
ly instructed not to connnit it. Nor is the action any the less malntainable, 
liecaiise an assault is a criminal offense as wcll as a civil wroii';." 

There is also sorne évidence tending to prove that Schultz ratified 
the act of Heinz in assaulting Brown. Brown testified : 

■'Before I left the Madison. Valley, I talked with Mr. Schultz, about six 
weeks after I got hurt ; I talked with him in Twin Bridges, and he said, 'How 
did I feel?' and I said, 'l'retty fair;' and he say, 'Don't bother my land any 
more, or you will get hurt again.' " 

We think this évidence was' sufficiént to take the case to the jury, 
..and that it was for the jury to détermine whether, tipon such évidence, 
.Heinz, at the time he made the assault upon Brown^ was acting within 
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the scop€ of Jiîgfemployment, andnotirom any personal or, private"' 
animosity of his own. , . ' • 

.■^4] It is assignée as error that the court:,instr,ucted the jury ..as 
follows: . ■; , ;/ 

"If Ihis lievdcr of the dcfoudniit, boeanso of tlie dilliculty that (he two 
herders had bcfore, oiie ti-yinj; to hcrd a certain iila<'e and tho other tr.vlng to 
keep tliem oft, if tlie dcfcmlant's herdor, heeavtse of tbal, aiul in puiiisbnieiit 
of that, and In pnnislniH>ut and retaliatiou for tliat, sti'uck tbis plaintiff tb<' 
blows that bave bfen testified^to, ' tlud' wbioh apparently he did, then tbat 
would be so closely conncctcd witb tjie ditliculties over the pbice of herding a 
day or two before tbat you liave a ri^lit 1o say tbat it was an infidunt of bis 
dutles oï a few d>).ys before, always witliiu tbe sc<ipo of liis euiployuient, and 
for wbicli the defoidant is iiable." 

It is contended that this in effect was an instruction to the jury that, 
after the completion of the wrong to his master in the herding of the 
sheep, it was within the scope of the servant's authority , to inflict 
punishment upon the wrongdoer or assault hiin by way of retahation. 

We do not so read the instruction. Immediately preceding the 
instruction to which exception was taken, the court instructed the 
jury as follows: 

"Xow, gentlemen of tbe jury, In so far as there bad been any diffictilties 
between the two herders a day or two days or three days b«fore, possibly up 
to the tlme of the séparation tbat was going on, nnd tho niorning when they 
came to separate the sheep, there was nothing for each herder to do, except 
take his sheep and drive them awuy. At tbe sauie time, although this lierder 
of the défendant may bave been ordered not to attenipt to drive away tros- 
passers, and not to get involved In any trouble," etc.- 

Immediately following the instruction to which exception was tak- 
en, the court advised the jury that the incident referred to was for 
them to consider as furnishing an inference in one way that Heinz 
was acting for his master, in another that he was acting in satisfaction 
of a private grudge against the plaintiff. The court said : 

"It is an inference for you to draw. If, on the other hand, it was not doue 
for that pui-pose, if that man lleinz had some tirivate grudge against tliis 
plaintiff, or if he merely wanted to satisfy lus own rescntment, wlth no idea 
tbat lie was going to belp out liis master, even in a case where his master bad 
forbldden hiin, then you niay say it was not incident to bis eniiiloyuient, and 
at that time and place tbe klefondant would not be Iiable." 

The court, at the very outset of its instructions, had said: ' 

"You take tbe law from tbe court; that is your dnty. You take tbe facts 
npon your own judgniefnt from tbe évidence; that.also, is your duty. If tht* 
court should comment on the facts, it is not'to coiitrol your jlidiïuient. but 
solely in the way that it might aid .you to arrive at a fair.aud proper conclu- 
sion; you are not bound ly. any expre.s.sion of . the court in référence to tliir 
facts, but arrive at such conclusion as your judgnient dictâtes; wlio you wlll 
belleve, how much weight you will give to évidence, what inference yOu wllf 
draw from circuTnstances and proof, is'whoUy foi' youi- àudguient." 

• • Wé think théSe instructions ■ are correct, and that théy .are tô be 
commended fOr tteir clearness, and the jiidicîbus f ef ePerrdè' 'that was^ 
ipade to the testirnony/ atid, the inf er^aees , to he drawn ■ theref roBi, 
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The case was one particularly for the jury upon the facts proven, and 
in view of ail the surrounding circumstances. 

Finding no error in the record, the judgment of the District Court 
is affirmed. 



THE INTERNATIONAIi. 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 92. 

1. Navigable Watebs <©=»20(1) — Intbknational Bbidoe at Buffalo — Dtjtt 

To Maintain Helping ïug. 

International Bridge Company, Incorporated by New York and Canada 
in 1857 to build and operate a bridge over Niagara river at Buffalo, and 
whose charter was conflrmed by Congress by Act June 30, 1870, remains 
subject to the provisions of the state charter, which requlre It to keep 
always at hand a tug to help wlthout charge both sali and steam vessels 
deslrlng to pass through the draw. 

2. Admibaltt (g=28 — Beidge — Négligence in Opération of Dbaw. 

The fallure of a tug, maintalned by a bridge company to help vessels 
passlng through the draw, to conie promptly to the assistance of a vessel 
signaling, by reason of whIch she was injured, glves no rlght of action in 
rem, but does glve a rlght of action In personam against the owner. 

3. Navigable Watebs <@=»20(8)— Injuky to Vessel fbom Négligent Opeba- 

TioN or Beidge — Damages. 

The proof must be very clear to warrant allowance of damages for dé- 
préciation of a vessel because of an injury, beyond the allowance for cost 
of repairs. 

Appeal from the District Court of the United States for the West- 
ern District of Nev*^ York. 

Suit by William L,. McFadden and others, owners of the steamer 
Albert T. Govi^en, against the tug International and the International 
Bridge Company. Decree for libelants, and respondent Bridge Com- 
pany appeals. Modified and affirmed. 

Rebadow, Ladd & Brovi^n, of Buffalo, N. Y., for appellant. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y., for appellees. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. July 12, 1915, at about 7:30 a. m., the 
steamer Albert T. Gowen was lying at anchor on the west side of 
Squaw Island in the Niagara river, with her bow heading toward the 
island, sucking sand and gravel from the river bed. The river runs 
north and south, and is crossed by the International Bridge between 
Buffalo, in the state of New York, and the Dominion of Canada at a 
point some 600 feet above where the steamer was lying. Her bow 
began to swing upstream and she herself to drag her anchor. She 
blew a signal for the opening of the draw and went slowly down the 
river with the current, using her engines to help keep her in the chan- 
nel, so that she might pass through the draw at the east end of the 
bridge. The draw was opened timely, but she finally brought up on 
the west side of thç riprap, which acts as an ice breaker for Pier 8. 

«ssFor oUier casas sec same topic & KBT-NUMBER in ail Key-Nambered Dlgesta « Indexas 
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[1] The respondent, International Bridge Company, was incorpo- 
rated by chapter 753 of the Laws of 1857 of the state of New York, 
and another corporation of the same name was incorporated by the 
Dominion of Canada. St. 20 Vict. c. 227. Section 2 of the New York 
act provides : 

"Section 2. The draws of said bridge shall be of ample wldtli to give free 
and unobstructed passage to ail steamboats and other vessels navigating sald 
river or Lake Erie; they shall be at ail tlmes tended and moved at the ex- 
pense of said company, so as not to hinder or delay, unnecessarily, the passage 
of any steamboat or vessel. From sundown until sunrise, during the season 
of lake navigation, suitable lights shall be nialntalned upon said bridge to 
guide vessels or steamboats approachlng said drav^s, and sball at ail times 
keep in readiness one or more steamboats or steamtugs, suitable for towing 
such vessels through such draws, and shall tow ail sali vessels through said 
draws, wlienever requested so to do by the officers of such sali vessels on their 
regular passage up or down the river or harbor, wlthout charge; and said 
Company, shall be liable to pay owners of any steamboat or vessel, or the 
cargoes thereof, ail damages whleh they may sustain, by reason of any neg- 
lect of the provisions of this section." 

Section 12 of the Canadian act provides : 

"XII. The said bridge shall be constructed so as not materially to obstruct 
the navigation of the Niagara river. The said bridge shall hâve two draws — 
which said draws shall be of ample wldth to give free and unobstructed pas- 
sage to ail steamboats and other vessels navigating the said river; the sald 
draws shall be at ail times tended and moved at the expense of the said com- 
pany so as not to hinder unnecessarily the passage of any steamboats or ves- 
sels; from sundown until sunrise during the s«ason of navigation suitable 
lights shall be maintained upon the said bridge to guide vessels and steam- 
boats approaching the draws; and for assisting the passage of any vessel 
through the sald draws, the said company shall at ail times keep in readiness 
one or more steamboats or steam tugs suitable for towing the sald vessels 
through tlie said draws and shall tow ail the said vessels through the same, 
whenever requested so to do by the officers of such vessels on their regular 
trips up and down the river or harbor without charge ; and the said company 
shall be liable to pay the owners of any steamboat or vessel, or the cargoes 
thereof, ull damages which they may sustain by reason of any neglect of the 
provisions of this section." 

The two corporations were consolidated by chapter 550, L,aws 1869, 
of the State of New York, which imposes on the new corporation ail 
the duties prescribed by the original acts. People v. International 
Bridge Co., 223 N. Y. 144, 119 N. E. 351. 

Congress by Act June 30, 1870, c. 176, 16 Stat. 173, confirmed the 
charter, so making the bridge to be thereafter built in accordance with 
the requirements of the act of 1869 a lawful structure over navigable 
waters of the United States. It provided : 

"Any bridge and its appurtenances which shall be constructed across the 
Niagara river, from the city of Buffalo, New York, to Canada, in pursuance of 
the provisions of an act of the Legi.slature of the state of New York, entitled 
'An act to incorporate the International Bridge Company,' passed Aprll 17, 
1857, or of any act or acts of said Législature now in force, amending the 
same, shall be lawful structures, and shall be so held and taken, and are 
hereby authorized to be constructed and maintained as provided by said act 
and such amendments thereto; • * * but this act shall not be construed 
to authorize the construction of any bridge which shall not permit the free 
navigation of said river to substantially the same extent as would be enjoyed 
imder the provisions of sald act and the amendments thereto." 
256 F.— 13 
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;The bridge -syas actuâlly constrUctect betweeh 1870 and 1874'. i 

We hâve no difficulty in .constrûing the acts to meànthat the Bridge 
Company shall keep ahvays at hand a tug to help both sail and steam, 
vtessels wanting'to pass through the draw, which it has done continu- 
ously for the last 40 years. ; 

The Hbel is in tort, in rem against the tygand in personam against 
the Bridge Company, for faihire to perfofm a maritime duty imposed 
by Statute, and the neg-ligence chârged is, first, that the tug, though 
signaléd for, did net come promptly to the steamer's assistance as she 
n^ight hâve donc, ajid so hâve prevented the damage; second, that 
the master of the tug, when helping the steamer off the riprap, instead 
of taking a hile from her bow, as he was requested to do, took it froni 
hei: stern, with the resuit that the port bow, and $idé of the steamer 
struck the riprap with-great violence, sustaining severe damage. 

In respect to the second charge, Judge Hazel found that the major 
injuriés to the steamer occ'urred' when the tug was helping her off the 
riprap; that the extent of the tug's duty was to exercise ordinary 
care and skill according to the circumstances ; that the situation pre- 
sented many difficiilties, and, if the master of the tug did not take the 
wisest course, still he failed only in the matter of judgment, for which 
neither the tug nor its owner is liable. 

In respect to the first charge, the District Judge held that the tug 
had failed to come to the assistance of the steamer with reasonable 
promptness, and that if she had done so the accident would not bave 
happened. 

Both thèse conclusions are or dépend upon fiiîdings of fact, which 
in accordance with our praçtice we would not disturb, unless we thought 
them clearly erroneous, which we do not. 

[2] The failure of the tug to come promptly to the assistance of 
the steamer gives no right in rem, though it does a right in personam 
against the owner. 

It is contended as matter of law that the act of Congress alone ap- 
plies to the bridge, and that, as it says nothing about the employment 
of a tug by th.è Bridgé Company, no such olîligation exists. Under 
its power to regulate commerce the United States bas ahvays had a 
right to preyent obstruction of its navigable waters by bridges, even 
when constructed under statô statutes, ' and has often exercised this 
right by approving such structures, as in this case, by spécial acts, 
Pennsylvania v. Wheeling Bridge, 13 How. 630, 14 L. Ed. 249; Union 
Bridge Go. v. United States, 204 U. S. 364, 400, 27 Sup. Ct. 367, 51 
h. Ed. 523. Since the passage of chapter 907, § 7, Act Sept. 19, 1890, 
26 Stat. 426, 454, no bridge can be erected oyer such waters without 
first. obtaining the approval of the Secretary of War. See, also, chap- 
tef 425, Act March 3, 1899, 30 Stat. 1151. Thèse acts establish a 
uniform method of' procédure, which saves Congregs the trouble of 
spécial acts legalizing such structures. 

We think the act of Congress was intended simply to make the 
bridge a légal structure and. not to regulate the management of it. It 
çannot bè' supposed that thère was any intention to relieve the Bridge 
Company of such veryobvious,, and nece^sary dutifis as were imposed 
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upon it by the said statute ; e. g., opening the draw, în setting lights, 
or in supplying a tug to help vessels to fiass under it in saf ety. Upon 
thèse subjects Congress did not speak, and t^erefore left them within 
the power of the state. jndeed, the language of the act seems to con- 
firm the state régulations : 

"Chaptjer 170. Act .Tuno 30, 1S70. An act to authorize the Construction aad 
maintenance of a bridge across tlie Niagara river, 

Be It enactetl by the Senate and Hoiise of Représentatives of the United 
States of Amerioa In Congress assemt)led, that any bridge and Its appurtenanc- 
es which shall be constracted across tlie Niagara river, from the clty o£ 
BufCalo, New York, to Canada, in pvirsniance of tlie provisions of an. act of the 
I^egislature of the state of New York, entitled 'An act to incorporate the Inter- 
national Bridge' Company,' passed April 17, 1857, or of any act or acts of said 
Législature now in force, amending the same, shall be lawfnl structures, and 
shall be so held and taken, and are hereby authorized to be constructed and 
maiutained as provided by said act and such amendmcnts thereto, anything in 
any law or laws of the United States to the contrary notwithstanding, and 
auch bi-idge shall be, and is hereby, declared to be an establlshed postroad for 
the mails of the United States ; but this act shall not be construed to authorize 
the construction of any bridge vv'hich shall not permit the free navigation of 
said river to substantially the same extent a^. would be enjoyed under the 
provisions of said act and the amendments thereto, heretofore enacted and 
now in force : Provided, nevertheless, thnt the location of any bridge, the con- 
struction of which is hereby authorized, shall be suhject to the approval of the 
Seeretary of War, but not to be located south of Siiuaw Island: And provid- 
ed fui'ther, that such bridge shall liave at least two draws of not léss tlian one 
hundred and sixty feot in width, in the clear betwéen the piers, whicli shall be 
located at the points best calculated to aecommodate the commerce of said 
river; and the piers of said bridge shall be parallel to the current of said 
river. 

"Sec. 2. And be it furtlier enacted, 1hat the bridge hereln named shall be 
subject, in its construction, to the suijervision of the Seeretary of War of the 
United States, to wlioni the plans and spécifications, relative to its construc- 
tion, shall be saibmitted for approval. And ail railway companies desiring to 
use the said bridge shall bave an<l be entitled to equal rights and privilèges in 
the passage of the same iind in the use of the niachinery and fixtures thereof 
and of ail the approaches thereto, under and upon such ternis and conditions 
as shall bé prescrlbed by the Dlslrirt Court of tlie TTnited States for the North- 
ern District of New York, upon bearing the allégations and proofs of thè 
parties, in case they shall not agrée. * « * " 

[3] The accounting before the commissioner seems to us to do 
justice, except that there should be no allowance for dépréciation in 
value. The proofs ought to be very clear to sustain such finding. The 
court below is directed to strike out this allowance, and, so modified, 
the decree is affirmed. There will be no costs of this appeal. 
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NAPIBR V. GREENZWBIG. 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 90. 

1. Physicians and Surgeons <S=»14(1) — Degbee of Skill and Caee Reqttibed. 

A surgeon or physician attending a patient is bound to possess and to 
give the case sucli reasonable and ordinary skill and diligence as surgeons 
or pliysicians in simllar localities and In the same gênerai llne of practice 
ordinarily exercise in like cases. 

2. Physicians and Suegeons <@=3l8(6) — Actions foe Mau>eactice — Bubden 

OF Peoof. 

In an action against a surgeon for malpractlce ttie burden rests on 
plaintifC to establlsli by a prépondérance of évidence tliat défendant failed 
to exercise tlie skill whicli the law demanded, or that in bis treatment 
of the case he was guilty of négligence. 

3. Appbal and Ebkoe <S=»1002 — Review — Verdicts. 

In actions at law in the fédéral courts the jury are the judges of the 
credibility of witnesses and of the weight of évidence, and if the évidence 
is conflicting, or there is any évidence whîch, if belleved by the Jury, Is 
legally sufflcient to support it, the verdict vvill not be disturbed by an ap- 
pellate court. 

4. Evidence <S=o553(2)— Examination of Experts— Hypothetical Question. 

What f acts a hypothetical question must cover are to be determined by 
the Sound discrétion of the trial judge. 

5. Evidence ®=553(2)— Examination of Expeets — Hypothetical Questions. 

While a hypothetical question should be based upon facts as to vyhieh 
there is such évidence that a jury may reasonably flnd that they are es- 
tabllshed, it is not in gênerai essential that each hypothetical question 
should embrace every fact which It inight be contended should afiect the 
expert's judgment. 

Hough, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by George Greenzweig, an infant, by Bernard Greenzweig, 
his guardian ad litem, against Charles D. Napier. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

The défendant in error, who was plalntiff below, will hereinafter be re- 
ferred to as plalntiflf. The plaintifC and his guardian ad litem are citizens of 
Russia and résidents of the liastem district of New York. The plaintifC in 
error, who was défendant below, will be hereinafter referred to as défendant, 
and is a citizen of the United States and a résident of the Eastern district. 

The défendant is a physician and surgeon, and was at the tlnies hereinafter 
referred to and still is attached to the stafC of physicians and surgeons at the 
Kings County Hospital, in the borough of Brooklyn, city of New York. Tht- 
plalntiff was admitted to the Kings County Hospital on July 7, 1915, to be 
treated for a dérangement of the bones of his legs, comraonly known as bow 
legs. 

The third and fourth paragraphs of the complaint alleged as follows : 

"Thlrd. That the aliment for whichi the plaintifC was treated was not a 
serious aliment, and a proper course of treatment therefor is not daugerous to 
the patient, and consists, in part, of the application of a plaster cast to the 
leg. 

"Fourth. That that part of the plaintlfC's treatment at the said hospital con- 
sisting of the application of such cast to the plaintifTs leg, and the care and 
treatment of the plalntiff thereafter was Intrusted by the said hospital authori- 

^saFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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ties to, and was undeitaken by, the défendants. But the défendants, and 
eaeh of them, in violation of tlieir diity to the plaintiff, undertook to and did 
apply a plaster c:ast to tlie foot and leg of the plaintlfC too tightly, and so un- 
slilllfully, negligently, and un])rofessionally, and thereafter applied medicines 
to tlie foot and leg of the plaintlfC so unskillfully, uegligently, and unprofes- 
sionally, and were thereafter so careless, négligent, and unprofessional in their 
treatment of the plaintiff, that the said cast restricted the flow of blood to the 
foot, and the défendants finally found it necessary t*) amputate and sever the 
foot and part of the leg of the plaintiff from his body." 

Damages in the amount of $50,000 were asked. 

The original action was brought against défendant and one Dr. Benjamin 
E. Wolfort. The .1ury found in favor of the défendant Wolfort. But they 
found against the défendant Napier in the siini of $7,500, and Judgment has 
been entered against him, and in favor of the plaintiff, in the amount of 
$7,709.57. 

Nada!, Jones & Mowton, of New York City (Edward P. Mowton, 
of New York City, of counsel), for plaintifï in error. 

EUenbogen & Selig, of New York City (Samson Selig and John Ver- 
non Bowvier, Jr., both of New York City, of counsel), for défendant 
in error. 

Before WARD, ROGERS, and HOUGIÎ, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This is 
an action for malpractice. It belongs to a class of cases comparatively 
rare, at least in appellate courts. But occasionally it happens that an 
attorney, or a physician, or a surgeon, is called upon in a judicial tri- 
bunal to défend himself against a charge of a want of skill or a want 
of care. 

In this case the défendant is a surgeon. A surgeon is one who prac- 
tices surgery, and in the Century Dictionary surgery is defined as: 

"Therapy of a distinct! y operative kind, sueh as cutting opérations, the 
réduction and putting up of fractures and dislocations, and sirailar manual 
fornis of treatment." 

In Webster's New International Dictionary the term "malpractice" 

is defined as : 

"The trentin(>nf l)y a surgeon or jibysician in a manner contrary to aecepted 
rules and with injurions resiilts tf> the patient; hence, any pi'ofessional mis- 
conduct or any unreasonabh? lack of skill or fidelity in the ])erformance of 
professional or fiduçiary duties; wrongdoing. A question of professional 
malpractice or négligence is detenninfed by what might be reasonably required 
under the cirenmstances of the case." 

[1] The law is well established that a surgeon or physician attend- 
ing a patient is bound by hi? contract to possess and to give the case 
such reasonable and ordinary skill and diligence as surgeons or physi- 
cians in similar localities and in the same gênerai line of practice ordi- 
narily exercise in like cases. Wharton's & Stille's Médical Jurispru- 
dence (5th Ed.) vol. 3, § 473. See also Pike v. Honsinger, 155 N. Y. 
201, 49 N. E. 760, 63 Am. St. Rep. 655; Carpenter v. Blake, 75 N. 
Y. 12; Hitchcock v. Burgett, 38 Mich. 501 ; English v. Free, 205 Pa. 
624, 55 Atl. m. 

We hâve said that a surgeon or physician is bound by his contract 
to possess and exercise reasonable skill and diligence. His contract un- 
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douI)tedly imjioses such an obligation. But the law imposes such ob- 
ligation even if there is no contract, ;Thus in Styles v. Tyler, 64 Conn. 
432, 463, 30 Atl. 165, 176, the court said: 

"The obligation 6î a ptiyslcian to exercise ordiiiary care and akill arises 
ricit so dlrectly f rom the contract of employjnènt as f rom the duty imposed 
upori hiin by law, which requires hlm In the exercise of a skilled and prlvlleg- 
ed profession to use at his péril that degree of skill and care which the law 
says shall be requisite for the practice of such profession. The violation 
of that duty is a wrong which éntitles the person who Suffers from that wrong 
to légal redress. Thls duty, and the right of action conséquent on its viola- 
tion, existed before the law recognized any contract of employment, and when 
the pnly compensation a physician could reçoive for his services was the 
honorarium paid at the option of the patient." 

In Savings Bank v, Ward, 100 U. S. 195 (25 L. Ed. 621), the Su- 
prême Court of the United States, disçussing to some extent the doc- 
trine of malpractice, points out at page 200 that beyond ail doubt the 
gênerai rule is that the obligation of an attorney grows out of contract, 
and is to his client, who employs him, and is riot, in the absence of 
fraud or collusion, to a third party, who does not employ him, and at 
page 203 the court points out that there are exceptional cases in which 
privity of contract is not essential to the maintenance of an action, as 
where "a patient" is "injured by improper medicines prepared by an 
apbthecary, or one is unskillfuUy treated by a surgeon." 

The liability of the physician and of the surgeon is in this respect 
not unlike that of an apothecary or pharmacist. If one who compounds 
or sells medicines carelessly labels a poison as a harmless medicine, 
and sends it so labeled into the market, he becomes liable to any one 
who without fault on his part uses it and is thereby injured. In such 
a case the liability does not arise from contract, but from the duty, im- 
posed by law upon him who f alsely labeled it and sent it forth, to avoid 
acts which in their nature are dangerous to the lives of others. See 
Thomas v. Winchester, 6 N. Y. 397, 410, 57 Am. Dec. 455, which is 
the leading case in this country. We recognized the doctrine in a récent 
case involving the liability of a vendor of unwholesome food products. 
Ketterer v. Armour & Co., 247 Fed. 921, 160 C. C. A. 111, L. R. A. 
1918D, 798. 

Inasmuch as the surgeon's obligation is imposed by the law, the law 
requires the same degree of care and diligence of the surgeon, or of 
the physician, when his services are rendered gratuitously as when he 
receives compensation. Wharton & Stillé's Médical Jurisprudence (5th 
Ed.) vol. 3, § 478; Edwards v. Lamb, 69 N. H. 599, 45 Atl. 480. 50 
L. R. A. 160; Peck v. Hutchinson, 88 lowa, 320, 55 N. W. 511 ; Becker 
V. Janinski (N. Y.) 27 Abb. N. C. 45. So that no question is raised in 
this case as to whether the child or the chîld's father (the guardian ad 
litem) was under agreement to compensate or had Compensated this de- 
fendant for his services. No such question was presented to us. 

[2] In cases of alleged malpractice the burdën is upon the plaintitï 
to establish that the défendant failedto exercise the skill which the 
law demanded, or that in his treatment of the case he was guilty of 
négligence. BroxVn v. Goflfe, 140 App. Div. 353, 125 N. Y. S'upp. 458. 
The plaintiff must establish this by a prépondérance of the évidence. 
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Wood V. Wyeth, 1.06-App,;;Div. 21, 94 N, Y. Supp. 360. And in^the, 
case at bar the jury ,wei"e>pr,operly instructed in thèse respects. The. 
court was askcd to charge, aiïd did charge, as follows : , 

'■Tlie Imvdeji is i1pon the plidutiff (o estaliUslineglijîence on the part of Dr. 
Xapier by a t'aie prcpoufloranco of (ho cn.'dibh» évidence, aiiU in. the eventlljat 
ho fails i(i siisiain tlie l)iirdçiu or in llie event thaf tlie évidence on the q\U'S- 
lion ot nesliKonce On Dr. Xiii)i(-i''.s pari is evenly'l)alanc('d, the verdict must he 
for Dr. IS'apier." . . ,; 

The law relating to lualin'actice is well settled. W' hatever difticuUy 
there is arises from the fact that its simple and well-scttled principles 
are somctimes difficiilt in their appHcation. The coniplaint is that, when 
it was apparent on July 12th that the cast or the bandages were too 
tight and interfered vvith the proper circulation of the blood, as dis- 
closed by the sweliing of the toes and their cyanosed condition, the de- 
fendant prevented the opening of the cast and the bandages and their 
removal until July 16th, when gangrenons conditions had set in wdiich 
made amputation necessary. It is not claimed that on August 21st, 
when the amputation occurred, it was not necessary, or that it was not 
skillfully donc. The défendant did not perforni the opération. AU 
the testimony agrées that from July 16th to August 21st everybody did 
ail they could to niake amputation unnecessary. And no f avdt is found, 
so far as this défendant is concerned, with what happened prior to July 
12th, when the défendant first took charge of the case. 

The testimony introduced by the plaintitï is in conflict with the testi- 
mony given by the défendant, which is in part confirmed by others. 
But it is for the jury, and not for this court, to say what the testimony 
established. 

The ailment for which the plaintiff in this case was treated was not 
of a serions nature, and a proper course of treatment therefor is not 
dangerous to the patient. The plaintiff, a boy of five years of âge, was 
bow-legged, and it was necessary to operate on both legs below the 
knee. But the treatinent in this case made it neccs.sary to amputate the 
left leg from a little below the knee down, and this notwithstanding the 
fact that the experts had never known of an amputation which resulted 
from an opération for bow legs. So that a jury might well concludc 
that, if in this case there was such an opération, some one was guilty 
either of négligence or want of skill; and the cjuestion the jury had to 
décide was to détermine whether this défendant in what he did or did 
not do was at fault. The opération to straighten the legs seems to 
hâve been performed in the usual manner, by making an incision 
through the skin at the lower end of the tibia, separating the muscles, 
and inserting a chisel and making a eut in the bone of each leg two- 
thirds of the way through. In préparation for the opération, the pa- 
tient's legs were scrubbed with soap and water, then washed with a 
bichloride solution, covered with stérile dressings saturated in bi- 
chloride of mercury, and he was then renioved to the operating room. 
The opération on the left leg was performed by Dr. Wolfort, assisted 
by Dr. Tarbox and an interne, Dr. Mayes by name. The opération on 
the right leg was performed ,by Dr. Tarbox. The bones were fractiir- 
ed, set in position, the wQunds closed, the skin sutured, the bleeding 
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stopped, the legs bandaged, and plaster applied. Over the stérile dress- 
ing on the kg a gauze pad was applied, and over the pad sheet wad- 
ding was placed. Over the gauze and pad another gauze was wrapped, 
after which a plaster of paris bandage was wrapped around the leg, 
outside of the dressings and padding. The pad was put between the 
dressing over the wound and the plaster of paris to permit and allow 
for, and not interfère with, the swelling that always foUows such an 
opération. 

The défendant, however, insists that the plaintifif failed to establish 
any négligence whatever on his part that can be said to be the proxi- 
mate cause of the loss of the leg. If there is no such évidence, of 
course, this judgment must be reversed; for it is within the province 
of this court to examine the record and say whether or not there is 
any évidence from which the jury might conclude that the défendant 
had not exercised such care as the law demanded of him under the cir- 
cumstances. 

The défendant as we hâve said was a visiting surgeon on the hospital 
staff. The hospital contained both adult and infant wards. The vis- 
iting surgeons took turns in visiting thèse wards and at stated periods 
exchanged services; that is, the visiting surgeon to the adult ward 
would exchange with the visiting surgeon to the infant ward. At the 
time the opération to cure the bow-legged condition occurred, and when 
the casts were put on, which as we hâve seen was on July 7th, the de- 
fendant was in charge of the adult ward, and so was not in any way 
responsible for what took place in the infant's ward, then in charge of 
another member of the hospital staff. The défendant did not see the 
plaintiff until July 12th, which was the first day after the opération, 
when the défendant in the ordinary course of his work made a visit 
to the hospital. No complaint is made against this défendant concern- 
ing anything that happened prior to defendant's visit on that day. 

The first witness called for the défendant, one of his friends and a 
member of the hospital staff, testified that two conférences by the 
défendants were held to prépare this case for trial ; that at thèse con- 
férences the two défendant doctors, including the witness, were prés- 
ent ; that the whole case was gone over ; that the records were ex- 
amined ; that there was a gênerai discussion, and that the spécifie time 
covered in the considération of the question of who, if any one, made 
a mistake in treating the child, was the time from the original appH- 
cation of the cast up to the 12th of July, when défendant claims he 
first took professional notice of the case; and that they ail came to 
the unanimous conclusion that up to the 12th of July, nothing hap- 
pened to impose blâme on anybody. 

It is true that the évidence discloses that the cast on the left leg had 
been put on too fight. But the défendant had nothing to do with the 
putting on of the cast which was donc on July 7th. And this was made 
plain to the jury, the court charging as foUows: 

"Dr. Napier Is not responsible for any condition of the plalntlff's leg that 
arose elther b.v reason of the opération for the cure of bow legs, or by reason 
of any subséquent treatnient or lack of treatment after that opération and be- 
fore Dr. Napier saw the plaintiff on July 12, 1915." 
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It îs extremely difficult to détermine, when a cast is put on, whether 
it is too tight. In order to make sure that it is not too tight, and that 
the pressure may be discovered in time, it is customary to leave the 
toes exposed and outside the cast. If the cast or the bandages are too 
tight, the fact is indicated by the toes beginning to swell and turn blue, 
which shows that the circulation is being interfered with. The proper 
procédure then is not to remove the cast at once, but to eut the cast 
or bandages a certain extent, and if the patient's condition improves 
to proceed no further, but if it does not improve to eut more and more, 
and if necessary to remove the entire cast, and even the bandages un- 
der the cast, in order to relieve the pressure and allow the blood to 
circulate properly through to the foot. 

The testimony in this case is that there was a swelling of the toes of 
the left foot, foUowed by cyanosis. There is évidence that when this 
condition was discovered the interne eut down the plaster around the 
toes and up the leg a distance of five or six inches, and that relief 
foUowed. This relief was not sufficient, and the same conditions again 
asserted themselves. Thereupon the interne says that he eut the cast 
from the bottom to the top, and intended spreading the cast and cut- 
ting the bandages beneath, so as to eliminate the pressure from the leg. 
But his testimony is that, just as he eut the cast, the défendant ap- 
peared in the ward and told him to stop, and not to proceed further 
with it ; and because of this order, which the interne was bound to obey 
as coming from his superior, nothing further for the relief or spreading 
of the cast was done until July 16, when the cast was removed by one 
of defendant's assistants and a looser cast was applied. The défend- 
ant, however, dénies that he directed the interne to stop the cutting on 
July 12th, and he testified that the défendant himself proceeded to eut 
the cast at that time, on July 12th, from end to end, and the bandages 
beneath, which he removed, having spread the cast apart like a trough. 
There was thus a direct conflict in the évidence, and it was for the 
jury, who saw and heard the witnesses, to détermine what the truth 
was. The entries in the hospital or bedside history of the case, made 
from day to day, confirmed the interne's account of what happened. 
It contained no statement of any cutting of the cast or spreading of 
it by the défendant, or any dressing of the leg on July 12th. The en- 
try made by the interne at the time and under date of July 12th reads: 

"The chlld, when asked where hnrt. pointeci to rl};ht leg. Cast on this leg 
eut down ; window inserted over womid : seeined healthy ; cast not removed. 
Cast on other leg eut down, and at iiboTit the time was eut down was advised 
by Dr. Napier [defendantl not to remove cast. Heavy dressing applied ; 
child's leg rested on pillow." 

The nurse was corroborative of the interne. She was asked by coun- 
sel whether she was in the hospital on July 12th, when the interne was 
at the bedside of the plaintiff, and she answered, "Yes." And the court 
then asked, "At the time he [the interne] was cutting the cast?" to 
which she replied, "Yes." Then followed question and answer as fol- 
lows: 

"Q. Were you there when Dr. Napier and Dr. Tenopyr came along, whlle 
lie was so eugagedV A. Yes. 
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"Q. Did you hear or see Dr. Napier and Dr. Mais^èSéngagèd' in any conver- 
sation? ■ I don't asli whetlier you heard ^Yhat they saidi but did you see thein 
converse? A. Yes, sir. 

"Q. After the convertjation toqk place, was itliere . anytUlng more done to 
Uie cSsI: tliaii liad already been done by Dr. Mayes pi-ior to tlie conversation? 
A. Not tîiat I remeinben : - 1 

'No cross-examination." 

And the entry made by the nurse on Jii;ly 12th states : 
■'Cast eut by Dr. Mayes (tbe interne). Child erying and restless." 

This testimony supports the interne- thàt he did the cutting of the 
cast, and it contradicts the defendant's testimony in the particulars al- 
ready stated. Moreover, if the défendant did what he testified he did, 
it is strange that the fact is not recorded in the bedside history of the 
case. There is other testimony given by the défendant, which we do 
not consider it necessary to set forth in this opinion, which might easily 
hâve prdduced an unfavorable impression upon the jury. But this court 
does not sit to weigh évidence. It is not for us to say whether the 
defendant's testimony was true or untrue, and we do not pass judg- 
ment upon it. It is indisputable, however, that there is testimony in 
this record which would justify a jury, if they beUeyed it, in finding 
that this défendant did not do what he said he did, and that he did 
do what the interne said he did, viz. prevented the removal of the cast 
at a time when, according to the expert testimony, it should hâve been 
removed, and when it would hâve been removed by the interne, if he 
had not been stopped by the défendant when he (the interne) was in the 
act of removing it. 

[3] It is said that the testimony upon which the verdict is based is 
incredible. The answer is that, while it is the duty of a court to dé- 
termine the competency of a witness, the credibility of the witness is 
for the jury. It is true that testimony may be so manifestly untrue 
that it may be the duty of a court to reject it as whoUy barren of evi- 
dentiary value. If the testimony of a witness is opposed to the laws 
of nature that He within the covirt's judioial knowledge, it bas been held 
that it should be disregarded as false. Weltmer v. Bishop, 171 Mo. 
110, 71 S. W. 167, 65 L. R. A. 584. And where one says he looked 
and did not see an object which, if he had looked, he in the nature of 
things must bave seen, he cannot be credited, if he says he did not see 
the object. See R. C. L. vol. 10, p. 1009. It is an extraordinary case, 
however, when a court can disregard testimony as incredible, and the 
doctrine of incredibility in the sensé above referred to is clearly not 
applicable to the testimony in this case. 

It is also said that the verdict is not only against the weight of the 
évidence, but that, it is contrary to the évidence. The answer is that 
appellate courts of the United States do not sit to weigh conflicting 
téstimôiiv. St. Louis Paper Box Co. v. J. C. Hubinger Bros. Co., 100 
Fed. 595V 40 C. C. A. 577; Western, etc., Co. v. Berberich, 94 Fed. 
329, 36 C. C. A. 364; Meyers v. Brown, 102 Fed. 250, 42 C. C. A. 320. 
■The' jury are the judges of the weight of the évidence; and if there 
is any évidence which, if believed by the jury, is legally sufficient to 
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support the verdict, it will not be disturbed. Lincoln v. Power, 151 U. 
S. 436, 14 Sup. Ct. 387, 38 h. Ed. 224. And where the évidence is con- 
flicting an appellate court does not interfère. Troxell v. Delaware, 227 
U. S. 434, 33 Sup. Ct. 274, 57 L. Ed. 586. 

[4, 5] The défendant objects to the form of the hypothetical question 
which was asked of the pîaintifï's expert. What facts a hypothetical 
question must cqver are to be determined by the sound discrétion of 
the trial judge. It is true that a hypothetical question should ordinarily 
be based at least upon the direct examination, upon facts as to which 
there is such évidence that a jury may reasonably find that they are es- 
tablished. Denver, etc., R. Co. v. Roller, 100 Ped. 739, 41 C. C. A. 22, 
49 L. R. A. 77; Young v. Johnson, 123 N. Y. 226, 25 N. E. 363. And 
it is not in gênerai essential that each hypotlietical question should em- 
brace every f act which it might be contended should afïect the expert's 
judgment. Swensen v. Bender, 114 Ftd. 1, 51 C. C. A. 627; People 
V. Krist, 168 N. Y. 19, 60 N. E. 1057; State v. Doherty, 72 Vt. 381, 48 
Atl. 658, 82 Am. St. Rep. 951; Howard v. People, 185 111. 552, 57 N. 
E. 441. In the instant case the hypothetical question assumed that 
there was no cutting of the cast by the défendant; but that was part 
of the plaintiff's testimony and was properly included in his hypotheti- 
cal question. It also assumes that the cast was allowed to remain on 
the left leg from the 12th to the 16th of July; but there was testimony 
to that effect in the case, and the plaintiff had the right to include it 
in the hypothetical question. We are satisfied that the objections raised 
to the hypothetical question are without merit. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). I agrée with the statements of 
law made in the opinion of the court and relating to the gênerai lia- 
bility of physicians and surgeons in respect of claims for malpractice, 
but as to the trial of this particular case I am of opinion that it was 
30 managed, especially in respect of the allowance of unfair and mis- 
leading hypothetical questions as to produce a resuit at once unjust and 
unlawful. 

For this reasnn I dissent. 



THE CUBADIST,* 

(Clrcnît Court of Appcals, Fifth Circuit. February 22, 1019.) 

No. 3330. 

1, Seamkn <©=24 — Waqes — Tna: foe PAYitENT. 

In Kev. St. § 4529, as araended by Act March 4, 1915, $ 3 (Comp. St. $ 
8320), providing that a seaman shall be entitled to his wages "In case of 
vessels making foreign voyages * * • withln 24 hours after the cargo 
has been dlscharged," construing said section with section 4530, the words 
"within 24 hours after the cargo has been dlscharged" refer to discharge 
on completion of the voyage for which the seaman shipped. 

C=9For otber cases see «une toplc & KBT-NUMBBR in ail Ke7-Numbered DigeaU à Indexe* 
•Certlorart denied 249 TT. S. — , «9 Sup. Ct. 892, 63 L. Ed. — . 
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2. Seamen i&=>24 — Wages — Time for Paysienï — Termination or "Voyage." 

Under shipping articles for a voyage fi-om Boston to a Cuban port, and 
such other West Indian or Gulf of Mexico ports as the raaster might 
direct, and back to a final port of discharge, north of Hatteras, for a 
terin not exceeding six ealendar months, the voyage includes such trips, 
within the articles, as may be made within the six months, and the sea- 
men are not entitled to payment of full wages within that tinie, unless the 
vessel makes a United States port north of Hatteras. 

[Ed. Note. — For other définitions, seo Words aud Phrases, First and 
Second Séries, Voyage.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama; Robert T. Ervin, Judge. 

Suit in admiralty by Henry W. Gordon and others against the stearn- 
ship Cubadist; Harry L,. Michelson, claimant. Decree for respond- 
ent, and Ubelants appeal. Affirmed. 

For opinion below, see 252 Fed. 658. 

Alex T. Howard, of Mobile, Ala., for appellants. 
Palmer Pillans, of Mobile, Ala., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. [1] This is an appeal from a decree in 
admiralty from the Southern District of Alabama, 252 Fed. 658. The 
libelants were seamen who shipped on the steamship Cubadist, and 
the dispute arose as to their right to demand full wages after the lapse 
of 24 hours after the ship had discharged its cargo at the port of Mo- 
bile, Ala. The case calls for the construction of section 4529, Revised 
Statutes of the United States, as amended by the Act of March 4, 1915 
(38 Stat. 1164, U. S. Compiled Statutes, § 8320), and which is section 
3 of the act commonly known as the "La Follette Seamen's Act." 
The facts were agreed upon. The libel was dismissed as to appel- 
lants, upon the ground that they were not entitled to demand full 
wages, and from that decree the appeal is taken. 

The appellants shipped on the Cubadist, under shipping articles de- 
scribing a voyage from Boston to Port Padre, Cuba, and to such ports 
and places in any part of the West Indies and/or the Gulf of Mex- 
ico, as the master might direct, and back to a final port of discharge 
in the United States, north of Hatteras, for a term of time not ex- 
ceeding six ealendar months. The Cubadist steamed from Boston to 
Port Padre : thence to New Orléans with a cargo of molasses, which 
was there discharged; thence to Matanzas, Cuba, where it took on 
another cargo of molasses, which it carried to Mobile, and there dis- 
charged. It was 24 hours after the discharge of this last cargo that 
the demand for full wages by the appellants was made by them and 
refused by the master. The pertinent sections of the Seamen's Act 
(Revised Statutes, amended, §§ 4529 and 4530) are hère set out in 
full: ■■ 

Section 4529: "The master or owner of any vessel making coasting voyages 
Shall pay to every seaman his wages Within two days after the termination 
of the agreement under which he was shipped, or at the time svieh seaman Is 

<g=3For other cases see same topic & KEY-NtfMBER in ail Key-Numbored Digests & Indexes 
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discharged, whichever first happens; and in case of vessels making foreign 
voyages, or from a port on the Atlantic to a port on the Pacific, or vice versa, 
wittiin twenty-four tiours after tlie cargo bas been discliarged, or within four 
days after the seaman has been discharged, whichever tirst happens; and in 
ail cases the seaman shall be entitled to be paid at the time of his discharge on 
account of wages a sum equal to one-third part of the balance due 
him. * * * 

Section 4530: "Every seaman on a vessel of the United States shall be en- 
titled to recelve on demand from the master of the vessel to which he be- 
longs one-half part of the wages which he shall hâve then eamed at every 
port where sueh vessel, after the voyage has been commenced, shall load or 
deliver cargo before the voyage Is ended and ail stipulations in the contract tp 
the contrary shall be void: Provided, such a demand shall not be made before 
the expiration of, nor oftener than once in tive days. Any f allure on the part 
of the master to comply with this demand shall release the seaman from his 
contract and he shall be entitled to full payment of wages earned. And when 
the voyage is ended every such seaman shall be entitled to the remainder of 
the wages which shall then be due him, as provlded in section forty-flve 
hundred and twenty-nine of the Kevised Statutes. * * * " 

Comp. St. §§ 8320, 8322. 

Section 4529, so far as it affects this case, provides that the master 
or owner of any vessel shall pay to every seaman his full wages "in 
case of vessels making foreign voyages, within 24 hours after the 
cargo has been discharged." The Cubadist had made a foreign voy- 
age and had discharged her cargo at Mobile, and the situation created 
by the Seamen's Act, if Hterally construed, had arisen. The appellants 
contend for a literal construction. The appellees contend that, con- 
struing the act in its entirety, it is évident that the words of section 
4529, "within 24 hours after the cargo has been discharged," refer to 
a discharge of cargo upon the completion of the voyage for which the 
seamen shipped. This was the holding of the District Judge, and we 
concur in it. 

Section 4529 and section 4530 should be construed together. The 
former provides for the payment of full wages to seamen; the lat- 
ter, for half then eamed wages at any port, touched by the ship, where 
cargo is received or discharged. The former applies to full payment 
on completion of the voyage, or the termination of the shipping arti- 
cles, or the discharge of the seaman; the latter to partial payments 
to be made during the progress of the voyage. Section 4530 provides 
for the payment of half then earned wages "at every port where such 
vessel, after the voyage has been commenced, shall load or deliver 
cargo before the voyage is ended." During the progress of the voy- 
age, full wages can only be demanded if half then earned wages are 
wrongfully denied. The section then reads as follows : 

"And when the voyage is ended every such seaman shall be entitled to the 
remainder of the wacres which shall then be due him, as provided in section 
.1,52!) of the Revised Statutes." 

It is clear from this référence to section 4529 that Congress intend- 
ed that section to cover only the payment of full wages due, on the 
completion of the voyage or discharge of- the seaman, and section 4930 
to cover ail payments to be made during the progress of the voyage. 
The use of the words, in case of foreign voyages, "after the cargo has 
been discharged," instead of "when the voyage is ended," may be at- 
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tributèd to their former use iii tlieRevised S'tatutés, when & nëcessity 
foi- . l'etaining seamen,'. hot' drily until completion of the voyage,, but 
until.after. .discharge of. cargo, existed. However this may be, read- 
ing sections 4529 and 4530 together, they form a complète System 
only if we attribute to section 4529 the function of régulation of final 
payments in fui), upon completion of the voyage or discharge of the 
s.eàman, and to section,, 453,0 the régulation of payments arising out of 
situations that occur durittg the progress of and before the time for 
final settlefflent between the' sëaman and the shipowner, either because 
6f the ending of the voyage for which he shipped or the discharge of 
the seaman, if that first occurred. 

To bring the two sections into harmonious relation with each other, 
it is necessary to give to the words "after the cargo has been dis- 
charged" the meaning of a discharge upon the completion of the voy- 
age for which the seaman shipped. There might be many complète 
discharges of cargo during the progress of a single voyage. In such 
cases, section 4530 and section 4529 would both apply, if section 4529 
be given the construction contended for by appellants, and it would 
then come iiito direct conflict with section 4530. Section 4530 would 
entitle the seaman to only half of bis wâges then éarned, while sec- 
tion 4529, if applicable to such a. situation, would entitle him to full 
wages, even though he had not then been discharged. It will not be 
prèsumed that Congress intended to cbnfer on seamen the right to de- 
mand, at their option, half-earned wages, or full wages, in identical 
situations. If section 4529 is limited to payments to be made upon 
completion of tHe voyage shipped for, and discharge of cargo there- 
ut>on, or to the discharge of the seaman, if that first occurs, there will 
be no such conflict between the two sections, and each will hâve its 
proper scope. 

[2] The question remains as to what constituted the voyage, under 
the shipping articles in this case. Théy provided for a trip fïom Bos- 
ton to Port Padrè, Cuba, and to such other West Indian or Gulf of 
Mexico ports ias the master might direct, and as the ship could make, 
within the allotted six months, and also for a return trip to any port 
in the United States north of Cape Hatteras. Section 4511, Revised 
Statutes (Comp. St. § 8300), recognizes the validity in shipping arti- 
cles, of voyages of this kind, and provides a form in the schedule at- 
tached to it to describe them. We think it clear that a voyage, with- 
in the meaning of shipping articles so worded, is the journey or jour- 
neys permissible to the ship by the language of the articles, and for 
which the seaman engages. Under the language of the articles in the 
record, the ship was permitted to go to Port Padre, and also to such 
other ports or places, one or many, in any part of the West Indies 
or Gulf of Mexico, as the master might direct, provided the time limit 
of six months was not exceeded, and provided the ship had not there- 
tofore made a port in the United States north of Hatteras. The 
Martha, Fed. Cas. No. 9144; In re George Moncan, alias Ah Wah 
(C. C.) 14 Fed. 44. 

The f acts show that the Cubàdist, before landing at Mobile, had 
not made any ports other than ports in the West Indies and Gulf of 
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Mexico, had not been away from Boston the stipulated' 'six months;" 
âiid had not touched at ariy port in' the United States north of Hat- 
teras, since its ài"rival at Port Padre, Cuba, and ,so had not coniplet- 
edthe voyage thàt appellants shipped for in Boston. They were^ there- 
fore, not entitl^d to full pay, upon demand 24 hours after. dischaiige 
of cargo at Mobile, since the voyage , they. shipped for was. then in- 
complète. ' ■ ' ■-'■■ 

The libel was properly dismissed, and +hç decree of the District 
Court is affirmed. 



FOSTER V. UNITED STATES. 

(arcnit Court of Appeals, Fifth Circuit. February 27, 1919.) 

No. 3251. 

1. Indictment and Infoemation <S= 132(8) — Election Between Ooitnts— Dis- 

CEETIOX. 

In View of Rev. St. § 1024 (Coiap. St. § 1690), autliorizing joinder In one 
indictment of several charges for the same act or transaction, élection by 
the government between coiuits, ail based on the same transactions, and 
ail alleged to hâve been violations of Pénal Code, § 225 (Oomp. St. § 
10305), as to enil)ezzlement by postniaster, need not be requlred before the 
évidence is presented, but is in the discrétion of the trial judge. 

2. PosT Office iS=>38, 48(7%) — Embezzlement by Postmastkr — Indictment — 

INTENT — "WlIiFUI,." 

Under Fen. Code, § 225 (Coinp. St. § 10395) niaklng it embezzlement for 
a postniaster to fall to remit or to fail or refuse to surrender money order 
funds on demand of authorlzed agent of Postniaster General, no spécifie 
intent is involved, so it is enougli for indictment to aver tliat défendant 
acted willfully ; "willful" implying knowledge and purpose to do wrong. 

[I5d. Note. — For other définitions, see Words and Phrases, First ana 
Second Séries, Willful.] 

3. iNniCTMENT AND INFORMATION <S=05 — EMBEZZLF.MENT BT PoSTMASTEK 

Matïkrs of Evidence, 

Averments of Indictment againsrt postmaster under Pénal Code, § 225 
(Comp. St. § 10395), for embezzlement, held good against objection that 
they did not say by what means the alleged depository of the post oflico 
was designated and the post office inspector raade the authorized agent 
of the department; thèse being matters of évidence rather than of aver- 
ment. 

4. Cbiminal Law <S=3ll8<3(4:) — Revebsal — Indictment — ^Defect of Foem. 

Any imperfect averment of an indictment, being a matter of form, 
which could not hâve prejudlced défendant, was cured by Rev. St. § 1025 
(Comp. St. 1 1691), espeelally when flrst èbjected to on the trial. 

5. Post Office <S=>50 — Embezzusment bt Postmaster — Question for Jury. 

Oi-al testimony of post office Inspector that the H. post office was the 
designated depository for money order funds for the S. post office, with the 
fact that défendant, while postmaster at S., had habitually made remit- 
tances of such funds to H., was sufficient for submission of the issue to 
the .lury. 

6. Criminal Ijaw <S=3301(10) — Evidence— Judicial Notice^Post Office In- 

spector's Autiiority. 

Post ottice inspector's authority to demand and receive money order 
funds Is a matter of post office departmental rules and régulation^, of 
' which the courts take judiclal notice. 

®:35Foi other caaes see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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7i Cbiminai, Law <S=s>400^) — Evidence — Ofpicial Capacitt of Witness. 

Wltness could, wlthout producing hls commission, testify that, when he 
made a demand on défendant postmaster for money order funds, he was a 
post office inspecter; his testimony establishlng, at least, hls cliaracter 
as a de facto offlcer. 

8. Ceiminal IiAw ®=»371(2) — ^Evidence-^Otheb Offenses — Intent. 

Proof of previous fallures of défendant postmaster to remit, as re- 
quired by law, and likewis-e that he had issued money orders to himself 
to pay for whisky, without paying for them, was compétent on the ques- 
tion of intent, involved at least In the count charglng embezzlement by 
conversion to his own use of the money order funds of whlch he was shown 
to be short. 

9. Post Office <g=3S — Embezzlement bt Postmasteb — Shobtage. 

It would be a sliortage, on virhlch the statutory embezzlement by a post- 
master (Pénal Code, S 225 [Comp. St. § 10695]) could be predicated, for 
him to issue money orders to himself to pay fàr whisky, without pay- 
ing for them ; It not being necessary that he actually received the money 
for which he failed to aecount. 

10. Post Office <@=38 — Embezzi.ement ht Postmasteb — Characteb of Funds 
— Régulations of Depabtmbnt. 

Relative to embezzlement by iwstmaster of money order funds, the char- 
acter of moneys received by him on C. O. D. parcel post packages, to be 
remitted to sender, is fixed by the Post Office Department, by its régula- 
tions, treating them as money order funds. 

11. Criminal L.AW <S=>1169(6) — Haemless Ebbob — Embezzlement — Wbongful 

Inclusion of Funds. 

No fine being imposed, postmaster, convicted of statutory embezzlement 
of money order funds, could not be injured by ruling treating as such 
funds money received by him on C. O. D. parcel post packages, to be re- 
mitted to sender; such money constituting but a small part of the con- 
ceded balance due from him to the govemment, and not explained by him. 

12. Witnesses <g=5360— Disceediting — Good Chabactbe in Rebuttal. 

Testimony of défendant that, though he had signed a confession, he did 
so at instance of C, govemment witness, who knew it contained untrue 
statements, and promised him immunity if he signed it, tended to so dis- 
crédit C. as to justify the govemment, on rebuttal, in-proving his good 
character. 

13. Post Office (ê=»49 — Embezzlement bt Postmasteb — ^Evidence — Account 

WITH AUDITOE. 

The effect given by Pénal Code, § 225 (Comp. St. § 10395), to the tran- 
script of the aecount of a postmaster with the Auditor for the Post Office 
Department, showing a balance due the govemment from him, is to re- 
quire him, on proseeution for embezzlement, to explain the shortage. 

14. Criminal Law (S=>7S6(1) — Instbuctions — Intèeest of Défendant. 

A charge held properly given on the effect of the interest of défendant 
on the weight of his testimony. 

15. Cbiminal IjAW <g=>29 — Conviction on Différent Counts. 

That ail of the counts of an indictment under Pénal Code, § 225 (Comp. 
St. § 10395), for statutory embezzlement by postmaster, are bas-ed on the 
sarae shortage, will not prevent conviction on more than one count, as the 
same shortage, may constitute ail the offenses charged. 

In Error to the District Court of the United States for the Western 
District of Louisiana ; Geo. W. Jack, Judge. 

John W. Foster was conviéted under Pénal Code, § 225, and he 
brings error. Affirmed. 

®=9For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgcsts & Indexai 
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J. M. F'oster, F. J. Looney, and W. A. Wilkinson, ail of Shreveport, 
La., for plaintiff in error. 

Joseph Moore, U. S. Atty., of Shreveport, La. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. Plaintiff in error, who was the défendant 
in the District Court, was convicted in the Shreve]Jort division of the 
Western district of Louisiana for a violation of section 225 of the Pénal 
Code of the United States (Act March 4, 1909, c. 321, 35 Stat. 1133 
[Comp. St. § 1Ô395]). The défendant was postmaster at Shongaloo, 
La., at the time of the alleged commission of the offenses charged in the 
indictment. That instrument contained four counts, ail based on the 
same transactions, and ail alleged to hâve been violations of the dift'erent 
pénal provisions contained in that section. The fîrst count was aban- 
doned by the government on the trial. The défendant was acquitted 
under the second, which charged embezzlement of money order funds 
by the défendant while postmaster at Shongaloo. The third count 
charged the défendant with failing or refusing to remit to or deposit 
in the Treasury of the United States, or in a designated depository, 
money order funds of the Shongaloo post office, and thereby embezzling 
them. The fourth count charged the défendant with having failed to 
account for or turn over to the proper officer or agent money order 
funds, when required so to do by the law or the régulations of the Post 
Office Department, or upon demand or order of the Postmaster General, 
either directly or through a duly authorized officer or agent, and having 
thereby embezzled them. The défendant was convicted under the third 
and fourth counts of the indictment, and sentenced to four years' im- 
prisonment in the genitentiary. 

[1] The défendant first complains of the overruling of his motion 
to require the government to elect on which of the four counts of the 
indictment it would jjroceed to trial. Section 1024 of the Revised Stat- 
utes (Comp. St. § 1690) authorizes the joinder in one indictment of sev- 
eral charges for the same act or transaction. The usef ulness of the stat- 
ute would fail, in cases where the différent counts présent one transac- 
tion in différent forms to meet possible differing aspects of the évi- 
dence, if an élection was required to be made before the évidence was 
presented. The matter was within the discrétion of the District Judge, 
and his exercise of it against the motion was net only not an abuse, but 
was justified. Terry v. United States, 120 Fed. 483, 56 C. C. A. 633 ; 
McGregor v. United States, 134 Fed. 187, 69 C. C. A. 477; Pointer v. 
United States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208. 

[2] The plaintiff in error also complains of the overruling of his mo- 
tion to quash each of the two counts of the indictment under which he 
was convicted. Two grounds of objection are made to the third count : 
That it was not charged in it that the défendant willfuUy and intention- 
ally failed and refused to remit to and deposit in the post office at 
Shreveport, La., and that the charge was not spécifie enough as to what 
the requirements were as to making deposits, which had not been com- 
256 F.— 14 
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plied with. The ground of ébjecting to the fourth côunt was, in sub- 
stance, the first ground interposed to the third, applied to thé àvermeiits 
of tiie fourth. Ko spécifie intent is inVolved in either of the offenses 
charged in the third and fourth counts. The statute makes.tbe failure to 
remit, or the faihire or refusai to surrender, on demand of an authorized 
rtgent of the Postmaster General, post office funds the offense of enibez- 
zlement. The failure must be willful, and it is averred in each count to 
hâve been donc "willfuljy, :unlawftdly, and feioniously." The Word 
"willful" implies on the part of a défendant knowledge and a purpose to 
do \Vrong. \.Its use vvas sufficient where the act constituting the offense 
was not required to be dohe with a spécifie intent. Felton v. United 
States, 96 U. S. 699, 24 L. Ed. 875 ; Potter v. United States, 155 U. S. 
438, 15 Sup. Ct. 144, 39 h. Ed. 214. 

[3y4] The averments of the third count that Shreveport "was then 
and there the designated depository of the said post office at Shpngaloo, 
La.," and of the fourth count, that the défendant failed to turn over to 
the post cfiSce inspecter "upon demand and order of the Postmaster 
General, made through the said A. C. Caldwell, post office inspecter, the 
said A. C. Caldwell, post office inspecter, being then and there a duly 
authorized cfficer and agent of the Postmaster General," are good 
against the objection made to them that they do not say by what means 
the depository was designated and the post office inspecter made the 
authorized agent of the department. The manner in whieh or the means 
by which thèse things were donc are matters of évidence rather than of 
averment. The défendant could hâve obtained.a more particular de- 
scription by demanding a bill of particulars. No préjudice could hâve 
resulted to the défendant from the alleged imperfect averment, and, if 
imperfect, it was cured by section 1025 of Revised Statutes (Comp. St. 
§ 1691), especially when, as in this case, objection was first interposed 
upon the trial of the cause. Benson v. United States, 240 Fed. 413, 
153 C. C. A. 339: Evans v. United States, 153 U. S. 590, 14 Sup. Ct. 
934, 38 L. Ed. 830. 

[5] The plaintifï in error further insists that the government's preof 
failed te show that the post office at Shreveport was designated as a de- 
jiository for the post office at Shongaloe for money order funds, and that 
Post Office Inspecter Caldwell was authorized by law, or by régulation 
or order of the Postmaster General to demand of the défendant that 
he turn over to him the money order funds in bis possession as post- 
master. 

The oral testimony of the inspecter that the Shreveport post office 
was the designated depository for money order funds for the Shongaloe 
post office, together with the fact that the défendant himself had habit- 
ually made remittances of money order funds to Shreveport during his 
incumbency, was évidence sufficient for the submission of that issue te 
the jury. 

[6] The post office inspector's autherity to demand and receive 
money order funds is a matter of post office departmental rules and 
régulations, of which the courts take judicial notice. Cahav.' United 
States, 152 U. S. 211, 14 Sup. Ct. 513, 38 U Ed. 415. In addition, the 
défendant recognized the right of Caldwell te make the demand, by pay- 
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ing to hîm, in reSponse to the demaild, thât poption of money order 
funds he then had on hand. - 

[7-9] The plaintifï in error also relies upon numerous exceptions to 
the admission and rejection of évidence. He complains that the court 
permitted Inspector Caldwell to testify orallyto the fact that lie was a 
PQst office inspector at the time he made the demand. Wethink it was 
compétent f or him to testify to this fact, and that the production of his 
commission was not:necessary. His testimony çstablished at least his 
character as a de facto officer. Proof of previous failures on the part 
of défendant to remit, as required by law, was compétent on the ques- 
tion of intent, which was involved at least in the second count, which 
çharged embezzlement by conversion to his own use of the money order 
funds of which he was shown to be short. For the same reason, proof 
that he had issued money orders to himself to pay for whisky, without 
paying for them, was compétent. Under the counts under which he was 
convicted, proof of an amount due the government in that way, and 
not accounted for by him, would be a shortage, on which the statutory 
embezzlement could be predicated. It was not essential for the govern- 
ment to show under those counts that he had actually received the mon- 
ey he failed tb account for. 

[10, 11] The défendant also contends that the money received by 
him on C. O. D. parcel post packages, to be remitted to the sender, 
did not constitute money order funds, and could not be considered by 
the jury in determining the shortage. The évidence showed that the 
post ofHce régulations provided that the C. O. D. tags should be treated 
as applications for money orders, and that the delivering postmaster 
should fill out a money order on the sending post office to remit the 
amount collected from the addressee. The department treated such 
moneys as money order funds, and they clearly might be properly so 
treated, and this fixed their character as such. Again, the funds of this 
character were but a small part of the conceded balance due from de- 
fendant to the government, and not explained by him, and the ruling 
could bave made no dilïerence to the défendant on whom no fine was im- 
posed. 

[12] It is also objected that the government was permitted to fortify 
the credibility of its witness Caldwell, the post office inspector, by évi- 
dence of his good character. The évidence was first oflfered in rebut- 
tal. The défendant, testifying in his own behalf, had admitted signing 
a written confession, but had stated that he did so at the instance of 
Caldwell, who knew it to contain untrue statements, and who promised 
défendant immunity if he signed it. This testimony of défendant tend- 
ed to discrédit Caldwell in a way that justified the government in prov- 
ing his good character, in rebuttal of it. 

[13, 14] The plaintif! in error excepted to portions of the court's 
gênerai charge to the jury. The court charged the jury that the intro- 
duction of the transcript of the account of the défendant with the Audi- 
tor for the Post Office Department, showing a balance due the govern- 
ment from the défendant, made it incumbent on the défendant to explain 
the shortage. This is the efifect given the transcript by section 225, as 
we construe it, especially when applied to the offenses charged under the 
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third and fourth counts of the indictment, under which alone the de- 
fendant was convicted. It was compétent for Congress to so enact. 
The défendant was left the opportunity of denying or explaining away 
the prima facie ^ffect of the transcript. The défendant also excepted to 
the court's charge upon the effect of the interest of the défendant upon 
the weight of his testimony. The charge was in the language of the 
Suprême Court in the cas© of Reagan v. United States, 157 U. S. 301, 15 
Sup. Ct. 610, 39 ly. Ed. 709, and was justified by the attitude of the de- 
fendant in ofïering himself as a witness in his own behalf. The other 
exceptions to the gênerai charge présent questions already passed upon 
under previous exceptions. 

[15] The plaintiff in error requested a number of spécial charges. 
We hâve examined them in détail. Many of them présent questions al- 
ready decided adversely to plaintiff in error. None of them is sufficient 
to work a reversai of the judgment. The only one that requires spécifie 
mention was a direction to the jury that they could only convict the 
défendant upon one of the three counts of the indictment submitted to 
them. AU the counts were based on the same shortage. This, however, 
would not prevent the jury from convicting on ail three, since the 
same shortage might constitute ail three offenses. It might be that the 
défendant should receive punishment under but one of the two counts 
on which he was convicted, both being based on the same criminal act. 
The record does not show that he was sentenced to a term in excess of 
what would be permissible, had the conviction been upon one count 
alone. 

We find no réversible error in the record, and the judgment is af- 
firmed. 

Affirmed. 



MICHIGAN MUT. LIFE INS. CO. v. OLIVER.» 
(Circuit Court of Appeals, Fiftli Circuit March 6, 1919.) 
No. 3152. 

1. Insueance <g=>186(5) — Ln-œ Insubanoe — Patment of Pkemiums — Monet 

Advanced by Agent. 

Reeeipt by the Insurer in a life policy from its agent of the full flrst 
premium, less the agent's commission, and its rétention, operated as full 
payment of the premium, although the payment was made by the agent, 
who took the note of insured for the amount. 

2. Evidence <§=>123(1) — Statbment to Physician as Pabt or Res Gest^. 

Testimony of a physician that he was called by téléphone to the house 
of insured by some one, who stated that insured had "just killed himself," 
Jield properly excluded, as not part of the res gestse; it not appearlng 
that the sender of the message was a witness to the killing. 

3. Evidence <S=»471(29) — Conclusion — Undebstanding as to Agreement. 

Testimony of the agent who took an application for life Insurance, and 
■who delivered the poUcy, tàking the note of insured for the flrst premium, 
that it was "understood'' that he should remit the money for the premium, 
held admissible as équivalent to a statement that such was the agreement, 
and not of a conclusion. 

®=9Foi other cases see same topic & KEV-NUMBER in ail Key-NUmbered Digests & Indexes 
•Certiorari denied 249 U. S. — , 39 Sup. Ct. 494, 63 L. Ed. — . 
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4. Appeal and Ebboe ®=1060(1) — Harmless Ereor — Argument bt Counsei. 

Statements outside the record by counsel for défendant in an action 
on a life policy, intended to convey to tlie jury the idea that it was the 
local belief that insured committed suicide, and counter statements by 
counsel for plalntlff, held improper argument, but net prejudicial. 

5. Trial i©=»ll7 — Argument of Counsel— Reading of Opinion in Another 

Case. 

Permitting the reading by counsel to the court in the présence of the 
jury of the opinion in another case bearing upon the law of the case on 
trial held not error. 

In Error to the District Court of the United States for the Southern 
District of Alabama ; Robert T. Ervin, Judge. 

Action at law by Ann Hope OUver, administratrix of the estate of 
WiUiam S. Oliver, against the Michigan Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and défendant brings error. AflSrmed. 

Forney Johnston and W. R. C. Cocke, both of Birmingham, Ala., 
for plaintiff in error. 

T. M. Stevens, of Mobile, Ala., Page & McMillan, of Brewton, Ala., 
and Stevens, McCorvey & McLeod, of Mobile, Ala., for défendant in 
error. 

Before WALKER and BATTS, Circuit Judges, and BEVERLY D. 
EVANS, District Judge. 

BEVERLY D. EVANS, District Judge. The action was by the 
beneficiary of an insurance policy to recover for the death of the in- 
sured. Several plea,s were stricken by the court on démarrer, and 
the case was tried on the issue raised by the plea averring that the 
insured came to his death by suicide while sane. The verdict was for 
the plaintiff. 

[1] 1. The assignments of error on the order sustaining the de- 
murrer to the pleas, which were stricken, are without merit. The de- 
murrer to the replication raised the point as to the suffîciency of its 
allégations after amendment. The replication alleged that the policy 
was solicited and delivered by one Mason, acting as agent of the in- 
surer ; the insured gave his note to Mason for the first premium on the 
policy; this note was given to Mason individually, and it was under- 
stood between the insured and Mason that the latter would pay to the 
insurer the amount to which the insurer was entitled for the first 
premium, and that Mason, after delivery of the policy, and receiving 
the note, and long prior to the death of the insured, paid to the insurer, 
or to its agents duly authorized to receive same, the first premium 
upon the policy, less Mason's commission for writting the policy, and 
that the money so paid vvas received and retained by the insurer, 
or its duly authorized agent. It is insisted that the allégations are in- 
sufficient to show the payment of the full premium to the insurer. 
When the insurer received from its agent the full premium, less the 
amount claimed by its agent, as commissions, and retained the money 
under those circumstances, the transaction operated as a payment of 
the whole premium; , t., 

<g=For other cases see sattie tdplc fi KEfï-NUMBlîR in ail Key-Numbered Dlgests & Indexes 



[2] '2. Thé ihsured, William S. Olivér, ■Wàs'fotmd'dead early in 
the motning of Monday, July 17, ,1916', in the gât-dètl in ,the rear ol his 
résidence. At the time of hia death he was tax collector of Çoneculi 
county, and was short in his accounts in excess of $3,000. He was 
given by the authorities until Tmesday, July 18th, to settle this shortage. 
He retired as usual on Sunday night. His wife did not discover his 
absence from the house uhtil abôut half past S o'clock the next morn- 
ing. She found his dead body in the gardën, lying néâr a sniall trec ; 
his feet being about six feet from it. His gun was lying alongside of 
his body, with the muzzle hear his head. The top of his head was 
blown off . From the spot where the body lay were found tracks, as 
of a man running from the garden;! A short distance oflf was a sack 
containing a watermelon and 13 cents. There was testimony that the 
insured had said to neighbors that' theivés were stealing his water- 
melons, growing in the garden where his body was found. Two re- 
ports of a gun were heard that night very close together, the first 
being louder than the second. , 

The défendant called Dr. Betts as a witness, and asked him : 
"How were you summoned, and state what was sald to you and howî" 

' His answer was: ' 

"The phone rang, and the message, as near as I càn remember, was, 'I 
want you to corne down and see Mrs. Oliver ; Mr. Oliver bas just Icilled hira- 
self.'" 

The answer to the question was excluded. The witness in his tes- 
timony further said that on receipt of the téléphone message he went 
to see Mrs, Oliver and found her in bed, and shortly afterwards he 
saw Mr. Oliver's body. He arrived at the place about 6 o'clock, and the 
body had not been removed from the garden. 

It is argued that the physician's answer was admissible as part of 
the res gestae. We do not think so. Its purpose was to establish the 
défense of suicide by a déclaration of a person at the résidence of the 
deceased. The sender of the message, whether Mrs. Oliver or another, 
was not shown to be a witness to the circumstàncës eventuating in Mr. 
Oliver's death. The déclaration sought to be proven was not of a 
percipient witness to the act, coïncident in point of time with the prin- 
cipal fact, tendîng to explain it. It is a declafation oif a person neces- 
sarily acting on information obtained af ter the happening of the prin- 
cipal fact. If the information was the resuit of art investigation of 
physical facts, it would be only an inferencé drawii fn>m those facts. 
If the information imparted was derived from 'others, it would be 
hearsay. So in any event the testimony was properly excluded. 

[3] 3. The agent of the défendant, Mr. Mâson, teistified that 
the insured made the application to him, and on this application the 
policy was issued. The witness took the note of the insured for 
the amount of the premium when the policy was- delivered. Wit- 
ness paid to the défendant the amount of the premium, less his com- 
missions; "the Company took that on this particular policy." The 
witness was asked if he had agreed with Mr. Oliver that he would 
remit the money necessary to pay the premium, and answered that it 



MICHIGASr MUT. LÏFÉ'INS. CO. V. OLIVEE ^2lo 

was so uiîdenstoôd between him and'Qljver. The court rêfùsedto ex- 
clude.'this ariswer on thé ground that it stated a conclusioil. We thiiik 
the witness used the word ''■under.stood"as synonyrrtôtis with "agreed," 
intending to sîate the fact that such an agreemènt had been : ihade. 
Vide Hohnan v. Clark, 148 Ala. 289, 41 vSouth. 765. 

[4] 4. The case was brought in the state court and removed to the 
District Court b'f the United States by the défendant. In the course of 
his argurnçnt counsel f or plaintiff said : 

"Mr. Johnston [eounst'l for défendant] in bis argument to you sjàd, "Mr. 
Olivei-'s faction and elose fiiends were in contiol of the judiclal macliiuery 
of Conecuh county, and if they tliought lie liad been fouUy mui'dered, as siig- 
gested by plalntiff, it Is probâbiè that they would hâve Inaugurated prosecn- 
tions or pioceedings of that character, tinilTlie fact that they Ua\'è uot done 
so carrles the fn'fei'ence that they did not believé he had been mùrdeied, but 
had cbminitted siilfidt'.'" 

And, continuing, counsel for plaintifif said : 

"If thèse gentlemen wanted the c-ase left for trial in Conecuh county, 
where the public knew about the facts of thls case, they could hâve left it 
there; but they exercis'ed the rlght to bave it removed liere, where the Juries 
knew nothing about it We were willing to try it there, but they removed It' 

Counsel foi' "défendant objected to this language, and nioved an in- 
struction that it was an improper argument. The court denied the mo- 
tion, saying: "I think it a proper arg'ument." The only purpose of the 
statement by defendant's counsel was to convey to the jury the idea that 
the people of Conecuh county thought that C)Hver had committed sui- 
cide, and the reply of counsel for the plàintiff was to counter this sug- 
gestion by explaining that the suit was originally brought there. We 
cannot agrée with the triai judge th.at the- argument was proper, for 
neither statement was legitimate argument. Counsel for both plàintiff 
and défendant traveled out of the record in their statement of facts. 
But the remarks objected to were not of an inflammatory character, or 
calculated to préjudice the défendant in having a fair and impartial 
trial. 

[5] 5. In his concluding argument counsel for the plàintiff began 
to read to the jury a reported case of an action on an insurance pôlicy 
and a défense of death by suicide. After reading the facts he began 
to read the opinion of the court, when objection was made to the 
reading of the case to the jury. The court sUstained the objection, 
whereupon counsel for plàintiff stated that he would read the opinion 
to thè court, and proceeded to read to the court the opinion in that 
casé, over bbjefctibn made and overruled. It is to be noted that the 
exception is to the reading of the opinion to the court, and not to the 
reading of the facts of the case. We bave examined the case referred 
to in this exception, and the discussion of the légal questions in that 
case are illustrative of the law governing the case at bar. The court 
indicated by his ruling that he desired to bave the law as expounded 
in that case read to him. What was dpne in this case does not f ail under 
thérule condemnîng the rekding of facts in a reported décision as evi; 
dence of their existence iriandther case. . 

6. Other assignments ;of error examined, and found to afford no 
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sufïicient reason for reversing the judgment of the court. They 
présent no new or novel question, and we forbear a discussion of 
them. On the whole record we find no réversible error. 
Judgment affirmed. 



BATARD COAIi & COKE CO. v. MITCHELT. et al. 

(Circuit Court of Appeals, Fourth Circuit. February 5, 1919.) 

No. 1669. 

Mines and Minerals <S=555(7) — Sale of Residue of Addition — Minéral 
Rights Resebved in Pbiob Dœed. 

Consldering together contract to convey to lumber operator ail the resi- 
due of the tract of laiid, ealled P. addition, it to contain 850 to 950 acres 
and to be defined by plat prepared by M. from a survey to be made by 
hlm, and deed pursuant thereto of ail those pièces of land constltuting 
the residue of the tract ealled P. addition, whlch said residue Is Intended 
to include ail of the said tract not heretofore conveyed, and which by 
survey made by M. contalns 878 acres of land, more or less, there was no 
intention to convey the minerals reserved by a prior deed to another of 
100 acres in the addition, not Included in the survey and plat made by M. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. , 

Action by the Bayard Coal & Coke Company against John T. 
Mitchell and others. Judgment for défendants, and plaintiff brings 
error. Affirmed. 

Charles C. Wallace, of Baltimore, Md. (Robert R. Carman, of Balti- 
more, Md., and Edward F. Colladay, of Washington, D. C., on the 
brief), for plaintifï in error. 

Albert A. Doub, of Ctimberland, Md., for défendants in error. 

Before PRITCHARD and KNAPP. Circuit Judges, and CONNOR, 
District Judge. 

PRITCHARD, Circuit Judge. This was an action of ejectment în- 
stituted by the plaintifï in error against the défendants in error, in the 
District Court of the United States for the Maryland district, to re- 
cover the minerals and minerai rights in what are known as "military 
lots Nos. 1308 and 1370," such lots constituting a. part of the tract of 
land in Garrett county, Md., known as "Addition to Paradise." A 
jury trial was waived, and the case was heard before the District Judge, 
who made certain findings of fact and conclusions of law upon which 
he entered a judgment in favor of the défendants. The case cornes 
hère on writ of error. 

In this opinion, référence will be made to plaintiff in error as plain- 
tiff, and the défendants in error as défendants, such being the relative 
positions of the parties in the court below. The f acts are substantially 
as follows : 

Military lots Nos. 1308 and 1370 are two of the numerous lots, con- 
taining 50 acres each, situated in Garrett county, Md., which were al- 

4fC5Por other cases see same topic & KBY-NUMBBE In aU Key-Numbered Digests & Indexes 
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lotted to soldîers of the Révolution for military services. They be- 
came a part of a resurvey, known as "the Addition to Paradise," by 
patent of the state of Maryland, dated June 11, 1831, containing 
1,472 acres, and which on June 4, 1869, was conveyed to Josias Pen- 
nington, along with other tracts of land. In 1876 William C. Pen- 
nington, trustée under the will of Josias Pennington, deceased, convey- 
ed to Lewis Nydegger the surface of military lot 1370 and reserved the 
coal and minerai rights, and on the 4th day of January, 1877, he convey- 
ed the surface of military lot 1308 to WiUiam J. Wilson, also reserving 
the coal and minerai rights. 

Besides, some other parts of the "Addition to Paradise" were either 
conveyed away or abandoned by the estate of Josias Pennington, be- 
cause they were claimed adversely. On the 21st day of September, 
1888, the estate of Josias Pennington, of which William C. Penning- 
ton was trustée under his will, entered into an agreement for the sale 
to William Whitmer of "ail the residue of the tract of land called 'Ad- 
dition to Paradise,' the said tract to contain 850 to 950 acres of land 
and to be defined by a plat prepared by John T. Mitchell, lately Coun- 
ty Surveyor of Garrett county." The agreement further provided? 

"The cost of the survey heretofore made in connection wlth this nego- 
tlation and of ail further surveys that may be made by .said Mitchell are to 
be paid by the two parties hereto equally." 

Mr. Mitchell made a survey and a plat of the tract of land to be con- 
veyed under this agreement for both parties, and on the 23d day of 
February, 1892, William C. Pennington, trustée, conveyed to William 
Whitmer — 

"ail those pièces and parcels of land, military lots and tracts, constltuting 
the residue of the 'Addition to Paradise,' * * * which said residue is 
intended to inelude ail of the said tract so acquired and not heretofore con- 
veyed by said Josias Pennington, nor by said trustée, and which by a sur- 
vey thereof speciuUy made in accordance with the terms of said agreement 
by John T. Mitchell, late county surveyor of Garrett county, contains 898 
acres of land more or less." 

William Whitmer, the grantee in this deed, who was a lumber opera- 
tor, and not a coal operator, and wanted to buy lumber, and not coal, 
was présent at the survey with Mr. Mitchell, and saw the boundaries as 
run and fixed, before the préparation and delivery of this deed. 

On January 24, 1893, William Whitmer and wife conveyed to the 
Bayard Coal & Coke Company ail the coal and other minerais underly- 
ing ail those tracts of land and military lots and tracts constltuting 
the residue of the tract called "Addition to Paradise," being the same 
land which was conveyed by William C. Pennington, trustée, in the 
deed aforementioned, and containing 898 acres, and in the same deed 
conveyed other tracts of coal, minerais and mining property. 

Subsequently Adrian Hughes, the substituted trustée of Josias Pen- 
nington, reported to the court the sale of the coal under the military 
lots Nos. 1308 and 1370 to John T. Mitchell, and^on the 30th day of 
March, 1917, by his deed conveyed the coal to Mitchell, after the sale 
had been duly ratified by the court. The défendants, before pleading 
to the déclaration, filed a disclaimer of ail right, title and interest in 
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the surface of militarylots 'Nos. .1308'and 1370,, except-&uch«agetnents 
or.rrghts as are reasonatily nçcessary' to the rriiping of the,coal,,but th,e 
disclaiqier was.; not to^ affect tl)eir rights fo the cq^ upderlying- the lots, 
and then pleaded the général issue'plea.-i ]■,.. ., | , 

Inidetermining the real issue involved in this' conit^oversy, we must 
consider the.ç,Qntract and the deed together, in orderto reach a correct 
conclusion asfto the.araount of land Peûnington intended tp.ccaiyey. 
Plaintiff insists that the deed is brgad enough ta incliide tlie minerais 
underlying tracts Nos. 1308 and 1370, in, whichj^as wç. hâve stated, the 
title of the surface was conveyed to Nydegger and Wilson under the 
will of Jpsias Pennington, deceased. ; •■ 

The .learned judge, who tried the^case in tlie court.,he)ow,, stated in 
clear and 'Concise terms the issue invofved,, as folio ws: 

"The controversy lis one that we can settle without lookius at a plat, the' 
facts belng; admltted that 1308 aod 1370 were part of Addvtions to Paradlse 
and owned by the Pennington estato at gne tiiii6,,,and the, i'c.al question herc 
is a very definite one. They had 898 actes, or some such matter, that they 
owned without any qunllflcatiohs or any luTiitatton, and they ov^ned the nUn- 
eral rights under another lOO acres. They made an agreement vrith tho pred- 
eeessors In title of the plaintlff by \rhich' they agreed to sell ail the balance 
of the land that they lind, and the.y said it was soraevvhere from 850 to 930 
acres, and thèy were going to hâve a siirvey made. Thëy had the survey 
uiàde, and it turned ont that it was 898% acres, or éoine such ,matter,' and 
they sot a conveyanco of that 898 acres. Somethihg llké 10 y'ears ' later It 
tiimed ont, or it was for the flrst tirae reallzed, that there were thèse çoal 
rights «hder another 100 acres which bèlonged to Pennington estate at the 
time it inade this conveyancc. I hâve not seen the correspondénce as y et, but 
apparentjy ,the plaintiffs or their predecessors in title wrote Mr. Pennington, 
'Ôidn't you intend to convey to us everythlhg that you had left in Paradlse, 
inoluding the mineriil rights?' 

"And he writes back, 'Yes. I did so intend,' and subseauently he gets other 
information, dnd thinks it over. or does something, and he writes subséquent 
letters which modify that statement. How much it modifies the statement I 
am not yet advised. Thon nothing more soenis to hâve been donefora 
])eriod of some 12 to 15 j-ears, and after bis death the trustée proceeds to sell 
the minerai rights to the défendant. Now, thls is ail the case I know of.'' 

The plaintlff offered in évidence a letter from WilUam C. Penning- 
ton. to Wi'McCullough Brown, which plaintiff insists tends to establish 
the fact that Pennington, at the time he sold défendant the property, 
intended not only to convey the land embraced in the survey, but' 
also the minerais Imderlying the tracts or lots iii question. The letter 
is in the following language : • , 

"In the sale of 'ail the rosidue of tlie tract of Addition to Pai-adise' to 
William Whîtmer & .Sons. I iirobably did not recall the reserved' . minerai 
rights ia:130S, ].'!70. .iiiul i:;Sô;, but my intentioji certainly mtj.st hâve been to 
convey any and ail Intcrest in the tract, vested in me. and the language uscd 
cpnvçys that intention in fnll. I thcrefbre inaké uo claim to.lhem." 

The plaintiff insists that this inchcates that Pennington intended tO' 
iiielnde the minerais underlying thèse' two tracts. Ifappears thatearly 
in 1903, soriie-lime after the foregoing letter was written, the treasurer 
oï.the' appellant company' requested; Mr. l'enhiugtoh to sign a paper 
which punported to be a confirmatory deed; Thereupon Mn Penning- 
ton consulted with Mr. Mitchell upon the theory that.he was acttng as 
trustée for others, as well as in his ownbehalf, and lie f elt bound to pro- 
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tect their interest.' Mr. Mîtçhell, in reply to this letter; ekplairied that 
Mr. Whitmer had hot bouglit the minerais under thë military lots, and 
that the survey and plats were not intended to incln4e, nor did they 
include, the military lots ; that in malcing such survey he included only 
the portion of tract covered with timber upon the area owped in fee. 
In other words, that the syrvey was not intended to include ,any land 
other than thé lands embraced therein. The following extr^cts froni 
the letter of Mr. Mitchell are pertinent to the contention of the de- 
fendants. ' ■ ' ■ ' ''' 

"Wlien Mr. Whitmer purcliiised thls property, he did so more especially for 
its tiinber value thflii anyllnng, el.se. Coal at that time was pot cousiUered b.y 
him in the deal, and was an after considération when he had talien off ail 
the timber. ' '' 

"The sale to hlm was not intended to cover anything but the tlnïber, ànd 
when I niade the survey luider, the ternis of the agreeipeçit 1 iiieluded only that 
part of the tract covered by, the timber, and the acreagc: reported was ba.sed 
upon the tinibei' area only.' In making thé survey, I foùnd the lines of the 
original tract interfered sonie with Mr. John G. Ste,ver and Mr. Isàac I. 
Thompson, both of whom had portions of the tract under fence and cultlva- 
tion ; and ail thls , was excluded by Itfr. Whltmer's rectuest. , 

"The minerais ùnderlying lot No. 1370 were not included in thp sale to 
Mr. Whitmer. The deed from you to Mr. Whitmer contalrus in substance thèse 
words, 'ail the resldùe of Addition to Paradise,' whleh said residue is Intend- 
ed to include ail of said tract acquired and not heretofote eonveyed by said 
Joslas Penuington, nor by said trustée, and wliich by a survey speclally nmde 
in aecordance with the ternis of said agreemeut by John T. Mitchell, çtc, 
contains 898 acres more or less." , 

"The language of the deed isbroad enough to cover ail, if it were not 
iimited by a référence to the survey of the property actually intended to be 
«overed. Mr. , Whitmer neve'r daim ed any niore than what was included 
within the lines of survey, and on March 7. 1892, he executed three deeds, eon- 
veylng the surface of ail this land to John G. Steyer, John T. Steyer, and 
William J. Wilson, in aecordance with the Unes of the survey, and the acreage. 
On January 25, 1893, he eonveyed the minerais under the same land to the 
Bayard Coal & Coke Company, containing 898 acres, niore or less, 

"When the surface was sold, I prepared ail the papers for the parties, 
and made the divisions of the property between them, as had been agreed 
with Mr. Whitmer and the ptirchasei"s, and sinee then I hâve had occasion to 
retrace some of the lines. 

"The Bayard Coal & Coke Company undoubtedly get ail the; title in the 
minerai rights acquired by Mr. Whitmer from you, and I can see no necesslty 
for the confinnatory deed from you. It seems to me that the only question 
to be detennined is what the deed from you to Whitmer eonveyed; if a 
proper construction of it couveys the minerais under lot Xo. 1370 then the 
coal Company already bas tlie title. As the dt>ed to Mr. AVliitmer refers to the 
i-onveyance of land only, it occurs to me that minerai rights sho'uld be spe- 
cially nientioned in oi'der to conveytiiem. 

"I just found to-day ail the corréspondence with you and Mr. Wliitmer in 
référence to the making of the deed and paymeiit of thé balancé of the pur- 
chase money, and no référence' is made any where to tlie minerais under lot No. 
1370. From the facts as I know them, it is my opinion that the Bayard Coal & 
Coke Company hâve no claim on the minerais under lot 1370." 

The contract upon which tiiis deed is based provides that — 
"Tlie said tract to contain from Si'iO to 950 acres to be deflne«ï by a plot 
prepared by, John T. Mitchell. * * *" -, , , 

The grantor prepared the deed himself, and we think his language 
niade, bis intention perfectly clear. : lie eonveyed: 
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"AU those pièces and parcels of land, milltary lots and tracts, constituUng 
the reHdue of the tract ♦ * • called 'Addition to Paradlse.' " 

Not being content with the foregoing description, he continued to 
make cléar that which otherwise might hâve been in doubt by employ- 
ing the foUowing language: 

"Which said residue is intended to include aU of the said tract so acquircd 
and not heretofore conveyed hy said Josias Pennington, nor by said trustée, 
and which by a survey thereof speclally made in accordance wltli the terins 
of said agreement, by Jolin T. Mltchell, late eounty surveyor of said Garrett 
county, contains 898 acres of land, more or less." (Italics ours.) 

If Mr. Pennington had intended to convey to the plaintiff that part 
of the residue of the estate consisting of the nnineral interest there- 
tofore reserved, it would hâve been an easy matter to hâve provided in 
the contract that, in addition to surveying the lands specifically men- 
tioned in the fcontract to be surveyed, the underlying minerais of the 
two tracts in question should also be included as part of the survey. 
The fact that he failed to do so shows conclusively that Mr. Penning- 
ton never contemplated conveying the minerais underlying thèse tracts 
as part df the residue of the estate. 

When we consider the contract and deed together, as we hâve stated, 
we find the same to be in perfect harmony with what was obviously the 
intention of the grantor at the time thé deed was executed, to wit : 
To convey only such land as was described and definitely located by 
the .survey. This is true, independent of any paroi évidence ; neverthe- 
less it should be borne in mind that it was shown by oral testimony that, 
at the time thèse lands were purchased, it was the purpose of the 
plaintiff to purchase timber lands, and that the grantor only intend- 
ed to convey such lands is clearly shown by the survey in question. 

We do not deem it necessary to enter into an extended discussion of 
the question, which is within narrow limits, further than to say that 
we are of the opinion that the findings of fact of the court below and 
conclusions of law were correct ; therefore it follows that the judg- 
ment of the court below should be 

Afifirmed. 



THE NEW YORK CENTRAL XO. 17. 

(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 77. 

Collision <&=> 105— BoAT AT If A xiLT^EviDExcE. . 

Evidence held to show tliat collision of tug. bouiïd up East River, vpith 
ferryboat, bbund for slip in borough of Manhattan, i and lying less than 
200 feet off shore, vrairins'for slip to clear, was Aiused by sole fault of 
tug, beginning witli violiitiou of statutory duty (Ash's Greater New Yorlî 
Charter [4th Ed.l 1253; § 757) to l^eep iri middle of river, and completed 
with violation of the ordiuary rules of navigation. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

^cs^For otber cases see s£\me topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Libel by the Union Ferry Company of New York & Brooklyn against 
the steam tug New York Central No. 17, her engines, etc. ; the New 
York Central Railroad Company, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for the New York Central No. 17. 

Macklin, Brown & Purdy, of New York City (Pierre M. Brown, of 
New York City, of counsel), for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This is a suit in admiralty to recover for 
a collision which occurred on February 13, 1917, between the steam 
ferryboat Montauk and steam tug New York Central No. 17. The 
Montauk lef t the f oot of Hamilton avenue, borough of Brooklyn, at 
about 3:30 p. m., and was bound for the foot of Whitehall street, 
borough of Manhattan. The weather was clear and the tide ebb. 
As the Montauk neared her New York slip, she was obliged to stop for 
a sister boat of the same line to which she belonged, which was 
bound out of the slip she was bound into, as well as for a South Fer- 
ry boat going into the slip immediately above the slip of the Montauk. 
The Montauk complains that while she was so lying, with her ma- 
chinery stopped, the steam tug No. 17 came around the Battery, bound 
up the East River, close in to the Manhattan shore, and that she was 
proceeding at a high and dangerous rate of speed ; that the Montauk 
sounded a signal of two whistles to her, expecting that the tug would 
pass ahead of her, to which no reply was made, whereupon the Mon- 
tauk repeated the signal of two whistles, to which no reply was given; 
that thereupon the Montauk reversed her engines, in order to give the 
tug, with her tow^ an opportunity to pass safely ahead of her, and be- 
tween her and the Manhattan shore; that, while the Montauk was 
backing, the tug, when close to her, .suddenly ported her wheel and 
swung to starboard; that thereupon the Montauk sounded alarm 
whistles and put her engines in forward motion, there being no other 
way to avoid collision ; that the tug gave no signais, but continued on 
with her float, coUiding with the Montauk, striking her port side abaft 
of the wheel. 

The steam tug claims that, when she saw the Montauk waiting for 
the boat in her slip to corne out so that the Montauk could go in, 
she blew two whistles to the Montauk, which the latter did not im- 
mediately answer, but after some little time blew a signal of one blast< 
that the tug at once stopped and reversed, and blew the danger signal 
and backing signal, and that there was then plenty of room for the 
Montauk to go across the bow of the tug, if she had held her course 
and speed ; that the Montauk f ailed to do this, but stopped and revers- 
ed her engines and blew the danger signal; that after blowing the 
danger signal the Montauk blew two blasts ; that after thèse two blasts 
were blown the tug stopped and reversed and remained at rest, to see 
what the Montauk intended to do, and that shortly thereafter the Mon- 
tauk started ahead, without blowing any whistles at ail, and evidently 
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intending to cross the bow of the tug; that thereupon the tvig again 
reversed, but that the boats were then too close to avoid collision. 

■Thêre is no doubt that the Montauk blew two whistles, but the 
master of the tug did not hear them, but says that he blew two, and got 
no reply. The ordinai-y rule is to believe each party; and the fact 
iS;that each vessel by its own té^timony shaped its navigation in 
obédience to an exchange/of , two whistles. We assume that in the 
confusion neither vessel heard the other's two whistles. 

The court belpw bas held the tug solely at f ault ; in this view of 
the matter this court conçues. The tug No. 17 iwas navigating in vio- 
lation of what is known as the East River statute enacted by the state 
of New York in 1848 and;which is found m the margin;^ In the con- 
solidation of the New 'York laws the original act of 1848 is put 
dôwn as abolished. See Birdseye Cumming & Gilbert's Consolidated 
Laws of New York (2d Ed.) vol. 5; p. 5424. The rule, however, is 
not abrogated, but is found in the Greater New York Charter. See 
Ash's Greater New York Charter with Appendixes (4th Ed.), 1253, § 
757. The rule as there laid down bas ntodified the rule as prescribed 
in. 1848 as to the rate of speed by providingthat steamboats "shall not 
be propelled at a greater rate, of speed than eight miles an hpur below 
Corclear's Hook, nor ten miles an hour above Corclear's Hook. The 
testimony is that the tug was from 100 to 150 feet oflf from the shore, 
or as one witness testified "at the most not over 200 feet pflf." The mate 
of the tug testified that after the accident when marine superintendent 
of the New York Central "found that they (the tug) were only 100 feet 
off the docks" he informed them that "it was the wrong way," and that 
Capt. Fay of the New York Central said, "I want you to keep out fur- 
ther than 100 feet," and he said "we would be in the wrong if we went 
over 500 feet inshore." The master of the tug testified that at the time 
of: the accident he had never heard of the; statute. After the accident 
the men. were f urnished with a typewritten copy of the act. , 

This violation of the statute puts on No, 17 the burden of showing 
that the violation did not contribute to the collision. If she had been 
in the middie of the river, as the statute required, the: collision could 
not hâve occurred. The statute is being constantly violated because 
vessels désire to escape from the strength of the tide and wigh to save 
coal. But if in défiance of the act they navigate near the .shore, ^nd a 
collision results, as in this case, with a vessel which had a rightto be 
where it was while waiting to enter her slip, they must abide the con- 
séquences. 

• It was plainly the duty of the tug to keep out of the way of the Mon- 
tauk, which was lying at rest in the river, awaiting. an opportunity to 
enter her slip. When the tug blçw.a two-whistle signal she knew that 
she eould not go across the bow of the Montauk unless the latter gave 

1 "AU the steamboats passiui?: iip; aud down tjie East River, between the 
Battery at tlit; southerii extreuùty of, the eity of New York, aud Blaçkwell's 
Jsland, shall be navigated-as near as possible iri, the center of the river ex- 
<.:ept in going into or out of the iisual lierth or laridiiig pliK-e of such steaniboat, 
îind shiill not be propelled at a greater rate of speed thau teu miles an hour." 
i.a\vs of New York 1848, c. 321, p. 4.j0, § 1. 
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the signal, but that her duty was to go undcr the "Montauk's stern. 
The latter did not indicate' that she was wiUing to allow the tug to go 
across. her. bow;. and although the Montauk did not assent to the 
maneuver proposed, the tug continued sti'aight ahead with the évident 
purpose of crossing the Montauk's bow. While thus coming ahead 
suddenly the tug ported her-vvheel and steered to starboard. Thereupon 
the.captain of the Montauk, seeing that a colHsion was going to occur, 
tried to avoid it by starting ahead. He sounded an alarm and put his 
wheel to starboard' to swing the Montauk arouiid, but did not succeed; 
in preventing the colHsion. The Montauk went ahead half a minute 
or les s when the collision occurred. The c'aptain on his cross-exami- 
nation testified.as follows: 

"Q. As I understand your testimony, Captain, you say that the No. 17 
blew DO whistles whatever at ahy tiiiie? A; That is right. 

"Q. And you also say that the Montauk was lying at rest eut in the river? 
A. Yes. • 

"Q. And that No. 17 deliberately ported her whoel and ran into you? A. 
Yes. 

"Q. And it was broad daylight, when everything could be seen? A. Yes. 

"Q. And your accojint of this collision is that Xo. 17, notwithstanding the 
fact that you were in plain view, deliberately ported lier wheçl and ran into 
you, although she could bave gone straight ahead and gone across your bow? 
A. Yes, sir." 

The quartermaster of the ferryboat Richmond, belonging to the 
Municipal Ferry, testified as follows : 

"Q. What did you observe about the course of the 17 from the tlme yoir 
saw her? A. When I tirst saw her she was oJï the government property ; 
when I first saw her; fhon I watched her until the collision. 

"Q. Did you see any change in her course? A. Yes ; I saw her take a sheer 
out to starboard. 

"Q. So far as you could observe, was therç any vessel which would liave 
prevented the No. 17 from going ahead and crossing tlie bows of the ferry- 
boat? A. No; sir." 

Seven witnesses, including three disinterested witnesses, testified 
to this, sheer. No other finding than that it occurred can be made on 
this record. Itis equally clear that it was this sheer which was the 
pjroximate, cause of this collision. 

No. 17 must be held solely at fault. As counsel very well said, she 
began with a violation of a statutory duty, in that she kept too close 
to the shore, and she completed her wrongdoing with a violation of 
the ordinary rules of navigation, thereby bringing about the collision. 

Deéree aïïirmed. 



224 256 FEDERAL BEFORTEB 

THE JOHN TWOHT. 
(Circuit Court of Appeals, Third Circuit Tebruary 10, 1919.) 

No. 2401. 

1, ASMZBALTT C=»117 ElTFECT DP APPEAI. — TrIAL DE NOVO. 

An appeal in admiralty vests the appellate court wlth Jurlsdlctlon to 
consider the case de novo. 

2. Adhirai/tt €=>104 — Appeait— Disobetion to Pebuit Withdeawai. of Ap- 

peal. 

An appeal in admiralty by one party only vests the appellee wlth no 
right of review, which precludes the appellate court In the exercise o£ Ita 
discrétion from permittmg the wlthdrawal of the appeal. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit in admiralty by T. M. Duché & Sons against the American 
Schooner John Twohy; Albert D. Cummins and Howard Compton, 
claimants. From the decree, claimants appeal. On motion by appel- 
lants for leave to withdraw appeal. Granted, on conditions. 

For opinion below, see 243 Fed. 720. 

Certiorari granted, 249 U. S. , 39 Sup. Ct. 386, 63 L. Ed. . 

Howard M. Long, of Philadelphia, Pa., for appellant. 

Harrington, Bigham & Englar, of New York City, and Conlen, 
Brinton & Acker, of Philadelphia, Pa. (William J. Conlen and J. 
Thurston Manning, Jr., both of Philadelphia, Pa., on the brief), for ap- 
pellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Duché & Sons 
filed their libel and obtained a decree against the schooner John Twohy 
for some $900 for injury to part of a cargo delivered and some $1,600 
for short delivery. On hearing, that court awarded the first item, but 
denied the second. From this decree the schooner appealed to this 
court. This appeal, under our case, The Canadia, 241 Fed. 234, 154 
C. C. A. 153, opened the whole subject-matter for reconsideration in 
this court, and although the libelants had not appealed, they might, 
if the proofs so justified, hâve secured a more favorable decree. But 
in point of fact they did not appeal, and the schooner, before the 
cause has been heard in this court, has moved this court for leave 
to withdraw its appeal ; it paying the costs of such appeal. To the 
grant of this motion libelants object. 

[1,2] We find no reported case involving the précise question hère 
raised. That the schooner's appeal gave jurisdiction to this court 
to consider the case de novo has, as we hâve seen by our own décision, 
been held by this court. Having acquired such jurisdiction, it is 
equally clear that jurisdiction can only be taken away by the court's 
own action, and, if the appellant desires to withdraw its appeal, it can 

^ssFor othar casw le* saoi* toplc ft KEY-NVUDSR in ail K*7-Numbar*d DlgesU * Indexas 
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only do so by the court's order. The making of such order by the 
court would therefore seem to be a matter of discrétion on its part, 
unless such appeal has vested some right in the libelants, which right 
now preckîdes the exercise by this court of the power to allow a dis- 
missal of the appeal and forces it to décide it. After due considéra- 
tion, \ve hâve reached the conclusion, first, that in a case involving 
the facts and procédure of the présent one this court should not sur- 
render that wholesome, discretionary control a court should bave over 
its own processes and procédure ; and, second, that in the exercise of 
that discretionary power this motion should, under proper restriction, 
be allowed. 

The reasons for such conclusion are, first, when the decree was en- 
tered in the court below, the libelants had a right to appeal, and there- 
by to hâve acquired the right to require the appellate court to pro- 
ceed and décide the same ; second, this course the libelants did not 
f oUow, and, having omitted to avail themselves of a course which would 
hâve given them a légal right to insist on having their appeal heard, 
they cannot now complain if this court, in the exercise of its discretion- 
ary power, déclines to decree them as a légal right that which by ap- 
propriate procédure they might bave made such if they had so desired ; 
third, we feel the due administration of the admiralty will be furthered 
by the conclusion we bave reached, for the allowance of the withdrawal 
of this appeal is in accord with that early principle, "Agrée with thine 
adversary quickly, whilst thou art in the way with him," which the 
law later embodied in its maxim, "Interest reipublicse ut sit finis 
litium." 

We are ail aware that under the smart of defeat quick appeals are 
sometimes taken, which on cooler judgment would not bave been taken. 
V/hy should not there be a leeway for the exercise of that cooler judg- 
ment by a suitor? On the other hand, if it be understood that such 
appeal may be withdrawn, it will forewarn ail parties who feel them- 
selves aggrieved by a decree to themselves appeal if they désire to 
prosecute their rights. Moreover, if it were held that an appeal once 
taken was irrévocable, and that, even if it subsequently appeared it was 
mistakenly taken, it could not be withdrawn, we can conceive of cases 
where appeals from real injustice would not dare to be taken. because 
by such appeal the appellant was thereby committed to litigation beyond 
his power to stop. 

But, while the présent is a case where we bave discretionary power, 
we feel it should be exercised only under proper conditions. This case 
has been pending since 1916; the final decree was entered April 16, 
1918; this appeal was taken April 27, 1918, and has resulted in nearly 
a year's delay, but for which the libelants would hâve been long since 
paid the amount which the appellant now impliedly concèdes should 
hâve been so paid. 

If, therefore, the appellant présents to the clerk of this court, within 

30 days after notice to his counsel of the filing of this opinion, a certifi- 

cate that the sum decreed the libelants, with interest, has been paid, 

together with such costs as were adjudged against the schooner in the 

l'5G F.— 15 
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court 'he\o\Y, and sUch printing .cost a&:the. respondent lias incurred in 
préparation of this appeal, and shall also pay the costs of his appeal 
in this court, then the motion for the withdrawal of this appeal will 
be allowed; otherwise, it will be refused. 



In re SIEGEL. 

Pétition of QUINTO. 

(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 138. 

Bankruptcy (S=»886-^CoMPosiiiii)îf— Modification ArtEE Confirmation. 

As, after confirmation of a coiniiosition, tlie estate vests in the baukrupt, 
and jurlsdiction of tlie banliruptcy court ends, except tliat, under Banlt- 
ruptcy Act, § 13 (Comp. St. § 9597), a party in interest niay within six 
months move to sèt aside tlie composition for fraud, provision tlierein for 
payment of certain attorney's fées cannot be striclœn on any other 
ground. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of David Siegel, bankrupt. Pétition of Oscar Quinto 
to revise an order of the District Court. Order (252 Fed. 197) reversed. 

Maurice L. Sliline,^ of New York City, for baiikrupt. 
James N. Rosenberg, of New York City, for petitioner. 

Befofe WARD, ROGERS, and HOUGH, Circuit Jiidges. 

WARD, Circuit Judge. February 14, 1918, at the first meçting of 
creditors, David Siegel, the bankrupt, ofïered a settlement of 37 per 
cent, in cash and payment of ail priority daims, the expenses of the 
proceeding, and $1,000 to reimbufse a committee of creditors for the 
amount expended by thenj in employing counsel to make an investiga- 
tion into the failure and thç assets and habilities of the bankrupt at 
that time. The offer was accepted by a majority in nuniber and amount 
of the creditors and the amoimt neeessary to carry it out duly deposited. 

Aprll 9, 1918, an order of confirmation was entered by the District 
Judge. Aprll 10, on motion of the attorney for the bankrupt, he 
struck out the provision for the. payment of the $1,000 aforesaid. June 
28, a motion to vacate this latter ordçr and to relnstate the original 
order was made, which came on tp be heard and was denied by the 
District Judge July 10. 

There is a dispute as to whethçr the committee of creditors had any 
notice of the order of Aprll 10, and the District Judge disposed of the 
motion to vacate it and to reinstate the original order on the merits, 
and not b^cause of lâches in maklng the motion. 

On confirmation of a composition the estate vests in the bankrupt 

<g:»For otber cases Bée same tûplc & KEY-NtJMBBR In ail Key-Numbered Dlgesta & Indexes 
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and the jurisdiction of the bankruptcy court comes to an end (In re 
Hollins, 229 Fed. 349, 143 C. C. A, 469 ; Id., 238 Fed. 787, 151 C. C. A. 
637), except that under section 13 of the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. [Comp. St. § 9597]) a party in interest may move 
to set aside the composition within six months "if it shall be made to 
appear upon a trial that fraud was practiced in the procuring of such 
composition, and that the knovvledge thereof has come to the petitioners 
since the confirmation of such composition." No fraud was practiced 
in this case. The agreemeht to pay $1,000 was a part of the offer, and 
it was set out in the affidavit required under District Court rule 23 upon 
presenting the motion to confirm. No motion was ever made to set 
aside the composition on the ground of fraud. 
The order is reversed. 



EDDY et al. v. KRAMER et al. 

S AME V. MATHER et al. 

(Circuit Court of Appeals, Third Circuit. Deceniber 9, 1018. Reliearing 
Deniea April 30, 1019.) 

Nos. 2402, 2403. 

Patents <S=:3328— Invention— Calendab Fixtuees. 

The Eddy patents, No. 1,153,543 and No. 1,153,545, relating to tin 
caps for the top of yearly calendar pads, held void for lack of invention, 
in View of the prier art. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. .Warren Davis, Judge. 

Suits by James Francis Eddy and another against Henry F. C. Kra- 
mer and others, and against Charles E. Mather, Victor Mather, and 
Gilbert Mather, copartners trading as Mather & Co. Decrees for cora- 
plainants, and défendants appeal. Reversed. 

For opinion below, see 247 Fed. 962. 

D. H. Solis-Cohen and Arno P. Mowitz, both of Philadelphia, Pa., 
for appellants Kramer and others. 

Hector T. Fenton, of Philadelphia, Pa., for appellants Mather. 

Ward W. Pierson, of Philadelphia, Pa., and Russell M. Everett, 
of Newark, N. J., for appellees. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

BUFFINGTON, Circuit Judge. The two patents hère involved 
concern the construction of a tin cap, at the top of a yearly calendar 
pad, which by engagement with a slot in a permanent backboard holds 
such pad in engagement with the backboard. The court below, in an 
opinion reported in 247 Fed. 962, found the patents valid and infring- 
ed. The facts are fully stated in that opinion, and we avoid restate- 
ment by référence thereto. 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The case turns on validity, and we add nothing to the reported case 
by a further discussion of détails. The question of inventive charac- 
ter of plaintifï's tin cap was one of fact. A permanent, slotted baclc, 
on which a new^ calendar could be placed each year, was in itself old. 
Such a removable calendar pad for the current year, with a tongue 
at its back adapted to engage on its back to a movable backboard, was 
also old. A metallic cap at the top,of a calendar pad was also in 
prior use. The improvements made by the défendant in his first pat- 
ent consisted in widening the slot, in widening the tongue to complete- 
ly fill the widened slot, and thus engaging the locking calendar and 
board in a firmer manner than theretofore. In his second patent the 
plaintiff placed lugs or ears at either end of the widened tongue, the 
functional purpose of which was to afford greater space, and conse- 
quently more permanency to the calendar sheets, where the nails went 
through the tin cap and bound the sheets together. 

After careful considération, we are of the opinion thèse improve- 
ments were the natural advance incident to the art. It is true this 
plaintiff's cap made a more attractive lookiAg'calendar, one which had 
a firmer connection with the, backboard than heretofore, and one which 
possibly gave a firmer and more efi^ective hold to the sheets, by af- 
fording a larger margin on the upper side of the holes by which the 
sheets were held in place. But ail of thèse improvements were in our 
judgment but the natural manufacturing advances in an existing 
art, where improvement was to be expected, in the comf ort and at- 
tractiveness of office appliances which hâve in the last few years char- 
acterized the surroundings of business and proféssional work. Re- 
garding the patentee's improvements as the natural growth to such 
art, we feel they do not involve invention. 

The decrees below are therefore rêversed, and the cases remanded, 
with instructions t© dismiss the bills. 



EX PAKTE MITCHBLL 229 

Ex parto MITCIIELL. 
(r)is(Tlct Coui-t, N. D. New York. March 3, 1919.) 

1. Ai.iK.NS ©=340 — (Jbou.nds i-or Defortatio.\ — "Pebson Liktîly to Bkcome a 

l'UBI.IC (^IIAli(;K." 

T<i wiii-jant the rxcluxioa or dciiortotion of an alien, under Immigra- 
tion Act Fel). 5, ]!(17, § .3 (Oonil). St. 1S>1S, § 42S0V4t)), as a "person llkely 
1:0 iieconio a public cliarge,"- .sojiie facts or conditions nmst be sliown wliicli 
niaKo it "likcly" lliai Miuli person will b(>c(ane an occupant of an alras- 
iiDusc. (ir otbcrwisc recpiire snj)port at public expcnse, for want of means 
to ,supi)ort himself iu tlie future. 

2. Aliens <g=3-19 — (Jrousds for Depoktatiox — Per.son Likely to Become a 

Public Charge. 

An alleu woiiian 42 years okl, In sood healtli, wlio is and lias been ablc 
to support iierself, and bas both l'eal and personal property in thiS coun- 
try, is noi subjeet to déportation as a "per.son likoly to bocome û public 
charpje," liecause of 1be ])0ssibility that slie raay be deprived of her prop- 
erty by being nuide défendant in a suit not brought or even threatened. 

3. Aliens <S=354 — Proceedi.n'o for Déportation — Review on Haiîeas Cobptjs. 

A finding by immigration ollicers or the Socretary of Labor that an alieii 
is, .subjeet to déportation is not conclusive, and may be reyievved on 
bàbeas corpus, and if there is no évidence to sustain tlie tiudlugs of fact, 
or if such iindings are iiisuflicient in law to warrant déportation, it is the 
duty of the court to so décide. 

4. Aliens <S=>46 — Rkîiit of Deportation^Limitation by Statute. 

ïlie statute, by enumeratlng the conditions upon the allowance of an 
alien to land or l'emain in the country niay be denied, prohibits the dé- 
niai in other cases. 

Pétition of Eunice Mitchell for writ of habeas corpiis. Writ granted. 

The petitioner, Eunice Mitchell, is now held by Don W..McInlosh, Inspector 
of Immigration, under an order of déportation niade bj- John W. Abercrombie, 
Acting Secretary of I^abor, on the groimd sbe is a person likely to becomèa 
oublie charge, and is threatened with déportation l^ virtue thereof. 

Shè has obtained tliis writ of haiieas corpu.s on the daim that she is ille- 
gally held and detained and restrained of her liberty, for the reasons tlie war- 
rant or order of déportation was niade in excéss of the power of the ofticers 
and department making it, ànd is void because on the undisputed facts she is 
not and was not a person likely to become a publie charge, and never was and 
theré is no évidence whatever that she is or ever has been such a person, and 
that she is not wlthin the description of any class of alien persons who may be 
denied admission into the United States, or who may be deported therefronj. 
The alien was given a hearing, and ail the évidence and testimony Is befori^ 
the court. The c:ontention of the petitioner is that the order of déportation 
was made and the warrant issued on an entire misconception of the law as to 
■what cohstitutes a person "likely to become a public charge." 

George H. Cobb, of Watertovvn, N. Y., for petitioiier. 
D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., opposed. 

RAY, District Judge (after stating the facts as above). [1] Prior to 
the Act of February 5, 1917, c. 29, § 3, 39 Stat. 875 (Comp. St. 1918, § 
428914b), in giving a description of the classes of persons who shall 
be excluded from admission into the United States, the words "persons 
likely to become a public charge" were inserted between the words 
"paupers" and "professional beggars," and the courts held (see cases 

<f^=3For other cases see same topic & KEY-NUMBER in ail Key-Numtered Digests & Indexes 
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hereafter cited) that, reading the Immigration Act together and con- 
sidering the connection in which the words "persons Hkely to become 
a puWic charge" were used, the meaning to be given such words was 
"those persons who are Hkely to become occupants of almshouses for 
want of means with which to support themselves in the future." This 
is the natural meaning we would give the words. In the Act of Feb- 
ruary 5, 1917, the same words are used, viz. "persons likely to be- 
come a public charge," but the location of such words is changed, and 
now we hâve : 

"Persons who hâve corne in conséquence of advertisements for laborers 
printed, published or distrlbuted in a foieign country; persons likely to be- 
come a publie charge ; persons who hâve been deported under any of the pro- 
visions of this act, and who m.ay again seek admission within one year from 
the date of such déportation, unless prior to thelr re-embai-kation at a foreign 
port, or thelr attempt to be admltted from foreign contlguous territory, the 
Secretary of Labor shall hâve consented to thelr reapplylng for admission," 
etc. 

I am unahle to see that this change of location of thèse words in the 
act changes the meaning that is to be given them. A "per son likely 
to become a public charge" is one who for some cause or reasop ap- 
pears to be about to become a charge on the public, one who is to be 
supported at public expense, by reason of poverty, insanity and poverty, 
disease and poverty, idiocy and poverty, or, it might be, hy reason of 
having committed a crime which, on conviction, would be foUowed by 
imprisonment. It would seem there should be something indicating 
the person is liable to become, or shows prpbability of lier becoming, a 
public charge. 

In this case it is sought to déport the above-named alien, a subject 
of Great Britain, and a citizen of Canada, whence she came into the 
United States, some three or four years ago, on the sole ground that 
she is a "person likely to become a public charge." There is not and 
has not been produced or presented to any immigration officer or be- 
fore this court a scintilla of évidence that she is or has been a public 
charge in any degree, at any time or place, or that she is liable or 
likely to become a public charge wjthin the meaning of the Immigra- 
tion Act and déportation laws. There is no évidence whatever that the 
alien at any time has relied in any degree on the charity of others. 
The entire évidence produced, and on which the order was based, is 
before the court. On the other hand, the évidence is and shows, and 
is undisputed, that the alien is a woman 42 years of âge, in good health, 
a nurse on occasion, a preacher of the gospel, and that she is ablé to 
earn her own living and always has done so; and that she is the OWn- 
er in her own name and right of real estate at Watertown, Jefferson 
county, N. Y., where she résides ârid has resided for at least three 
years last past, worth some hundreds of dollars, and also is the owner 
of quite an amount of personal property. Her relatives and brothers 
are well to do. 

[2] The theory. advanced, and on which the order or warrant of 
déportation was granted and is sought to be sustained, and déportation 
had, is that the alien has excited the jealousy and possibly the resent- 
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ment of a Airs. S— — -, a married lady, by too great familiarity in con- 
versation and association with lier husband, and by living in the same 
house with him, not alone, however, other ladies and people living thefe 
with hcr, and' by receiving from him lessons in bicycle riding, even- 

ings, and that Mrs. S bas left lier husband and sued him for a 

séparation, thc action heing now pending in the Suprême Court of the 
state.of Xew York, untried, and that Mrs. S — '■ — >uay sue this alien 
for alienating the affections of her husband, and in such suit may re^ 
cbver damages and take ail of the alièn's property, and leave hef with- 
outmeans of stipport, except her personal earhings. Tt is also sug- 
gested that the alien may possibly ht arrested on 'a' criminal charge, 
tried, convic{ed,'and imprisoned, and thkt in such ei'ent she would be- 
come a public charge, as the state would be compelled to .boàrd her 
during such imprisonment. There is no évidence wliatever that such 
a suit, or any suit, or such a prosecution, or any prosecution, bas been 
commenccd, or is dven threatened, or is coiitemplated. The séparation 
suit is based on a charge of cruel and inhuman treatment on thé part 
of the husband, but the alien is not named in the papers in the suif. 

Sùch spéculative and possible, but remote and conjectural, occur- 
rences do not iiidicate or tend in.ariy degreeto show- that the alien is 
or bas been a person "likely to become a public charge." The alien 
may become sick; she may lose her hoitse by tire; she maylose her 
personal property by bad invéstm.erits. ' Ail this is possible, but not prob- 
able. / There is rio clainl tli'ât this aljeh is sufïering, or that. she bas 
suffèred at any tîme, from any mentalorphysical defect. It is not 
claimed this alien bas been convicted, or even charged with the com- 
mrssion, of âny crime, or that she came tô the United States, or is in 
the .ynited States, for any irnitiôral or.Jmproper purpose. On the 
other hand, her occupation h^-S been the preaching of the gospel and 
nursing of the sick wheri her; services v^'ere 'needed. 

Putting the "worstSide.oût," fhe facts' are that this alien is or was 
a' member of the Hôliness Çhurch, so callèd, and a preacher therein; 
that she came from near Montréal, Canada, to the city of . Watertown, 
Jefferson county, N. Y., where she established or was put in charge of 
a mission and preached; that she-tiiet with success, and that Mr.- and 

Mrs. S ■ were members of her congrégation, and that shè was in- 

vited to and visited at their house; that Mr. S was prominent in 

the church, and that' this brought him and the alien much together in 
discussing church atîfairs ; that the: alien for a time lived in the same 

house, where Mr. S lived, but with others^ioccupying the same 

house; that Mr. S^ did give the alièrt some lessons in bicycle riding; 

that the alien loaned Mr. S "\ ■■ some mon6y,.about $800, at one time, 
to aid him in building operatiprisàn wbichhe was engaged; that Mrs. 

S- did become jealous and dis.satisfied regarding this intimacy, and 

did bave some words with the alien on the subject of the attentions paid 
her by her huslj^hd, and that, she thereafter left her husband. There 
is no évidence or charge of any improper sexual relations between the 
alien and Mr. S ' ,',. . Several witnesses givç^to ;the alien a good char- 
acter and réputation from the speech of people, and there is no evi- 
<ience of a bad character or réputation. Ther,e was a division in fhe 
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church, and a new minister was installed, but the alien installed a new 
mission, and this, of course, excited the opposition of tlie new minis- 
ter. It is évident that wisdom and discrétion under such circumstances 

would hâve dictated that this alien and Mr. S keep widely apart, 

but failure to do so cannot be regarded as évidence that the alien is 
"likely to become a public charge." It shows want of good judgment 
under the circumstances, but not the commission of a crime or misde- 
meanor, or immoral practices or conduct. 

It seems to me that the Suprême Court of the United States, in 
Gegiow V. Uhl, Acting Commissioner of Immigration, 239 U. S. 3, 8-10, 
36 Sup. Ct. 2, 60 L. Ed. 114, and cases cited, reversing United States 
V. Uhl, 215 Fed. 573, 131 C. C. A. 641, and the Circuit Court of Ap- 
peals in this (the Second) circuit, in Howe, Immigration Commission- 
er, V. United States ex rel. Savitsky, 247 Fed. 292, 294, 159 C. C. A. 
386, hâve settled this question against the validity of this order of dé- 
portation and the right of the government officiais to déport this alien. 
In Howe v. United States, supra, the Circuit Court of Appeals said: 

"It seems to us evidently Intended, by deflnlng the proof requlred, to pre- 
vent just such conjectures as were Indulged in by the immigration inspecter in 
tliis case. Indeed, with such latitudlnarian construction of the provision 'likely 
to become a public charge,' most of the other spécifie grounds of exclusion 
could hâve been dispensed wlth. Idiots, imbéciles, feeble-minded persons, 
insane persons, persons affected with tuberculosls, and prostltutes mlght ail 
be regarded as likely to become a public charge. Tlie excluded classes with 
which this provision is associated are signiflcant. It appears between 'paupers' 
and 'professional beggars.' We are eonvinced that Congress meant the acl 
to exclude persons who were likely to become occupants of almshouses for 
want of nieans witli which to support themselves in tlie future. If the words 
covered jails, hospitals, and Insane asylums, several of the other catégories of 
exclusion would seem to be unnecessary. We are referred to a décision, of 
the District Court for the 8outhem District of New York in United States ex 
rel. Freeman v. Williams (D. O.)' 175 Fed. 2T4, in which the déportation of an 
alien whose career before entering the United States had been one of habituai 
deiinqueney was sustained on the ground that lie was likely to become a pub- 
lic charge. We are not persuaded by this décision, and think Savitsky dld 
not fail withln the elass under which the order of déportation was made. Ge- 
giow v. Uhl, 239 U. S. 9, 36 Sup. Ct. 2, 60 L. Ed. 114." 

The court holds expressly that the words "likely to become a public 
charge" are meant to exclude only thOse "persons who were likely to 
become occupants of almshouses for want of means with which to sup- 
port themselves in the future." Such in effect is the décision in Gegiow 
v. Uhl, supra, where the court said : 

" 'Persons likely to become a public charge' are menlloned between paupers 
and professional beggars, and along wlth idiots, persons dangerously diseased, 
persons certifled by the examining surgeon to hâve a mental or physical de- 
fect of a nature to affect their ability to eam a living, convicted félons, pros- 
tltutes, etc. The persons enumerated; in short, are to be excluded on the 
ground of permanent personar objections kccompanylng them, irrespective 
of local conditions, unless the one phrase before us is directed to différent con- 
sidérations than any other of those with which it is associated. Presumably it 
is to be read as generically similar to the others meutioned before and after." 

[3] But it is said the Secretary of Labor at Washington has passed 
on the question of fact, and has decided as matter of fact that this 
alien is a person likely to become a public charge, and that this finding 
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is conclusive on the court. But therc arc no facts, and not a single fact, 
and the record is before the court, indicating that she is such a person. 
The facts being before the court, it hecomes a question of law whether 
or not this alien is within the description of persons subject to dépor- 
tation. Gegiow V. Uhl, 239 U. S. 31, 36 Sup. Ct. 2, 60 L. Ed. 114; 
Gonzales v. Williams, 192 U. S. 1, 15, 24 Sup. Ct. 177, 48 L. Ed. 317; 
Howe V. United States, 247 Fed. 292, 159 C. C. A. 386 refusing to fol- 
low U. S. ex rel. Freeman v. Williams (D. C.) 175 Fed. 274. 

In Gegiow v. Uhl, supra, reversing 215 Fed. 573, 131 C. C. A. 641, 
the Suprême Court says the words "likely to become a public charge" 
are "to be read as generically similar to the others mentioned before 
and af ter" ; that is, generically similar to "paupers" and to "profes- 
sional beggars." And so, in substance, says the Circuit Court of Ap- 
peals in this circuit. To repeat, says the court : 

"We are convinccd that Cougress meant the act to exclude persons who were 
likely to becomo ocoupants o( almshouses for waiit of means with which to 
support themselves In tlie future." 

Within both thèse décisions, this alien, as matter of law, taking every 
fact stated in the évidence as true (excluding or including the state- 
ment of the alien), is not a person "likely to become a public charge," 
and is not within the description of any person liable to déportation. 
In the three cases cited the Commissioner of L,abor or immigration 
officers decided that the person sought to be deported was within the 
description, and déportation was ordered ; but the writ of habeas 
corpus was sustained on appeal, and the alien released. This alien does 
not come under the provisions of the act, and this is a question of law, 
which the courts may and must décide. Gegiow v. Uhl, supra. In 
that case the court held : 

"The courts hâve jurisdiction to détermine whether the reasons given by 
the Coinmis.sioner of Immigration for excluding allens under the Alien Immi- 
gration Act agrée with the requireraents of the act ; and, If Ihe record shows 
that the Commissioner exceeded liis powers, the alleu may obtain hls release 
upon hatieas corpus. 

"The Alien Immigration Act, by enumerating conditions upon which aliens 
may be denied admission, prohlblts the déniai of admission in other casés. 

"The conclusiveness of the décisions of innnlgration ofiîcers under section 
25 of the Immigration Act is conclusiveness of questions of fact ; but the court 
may review the findings of a Commissioner on the question of whether the 
alien cornes under the act. Gonzales v. Williams, 192 U. S. 1 [24 Sup. Ct. 
177, 48 L. Ed. 317]. 

"An alien cannot be excluded under the Alien Immigration Act simply be- 
cause the immigration offieers déclare that he may become a public charge on 
account of overstocked conditions of the labor market at the point of immédi- 
ate destination. 

"Under section 1 of the Alien Immigration Act, the ground of exclusion of 
persons enumerated are permanent personal objections, irrespective of local 
conditions." 

In Frick, Immigration Inspecter, v. Lewis, 195 Fed. 693, 115 C. 
C. A. 493, the lower court was reversed on the ground there was some 
évidence of prostitution, and that therefore on habeas corpus the dé- 
cision of the Department of Commerce and Labor on this question of 
fact could not be overruled, but the court expressly said : 
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"Whete there is noihlng to support a charge, we agrce that tlie department 
cannot rightfuUy issue a war-rant to déport; for that woiild lie a cleo/r ahuse 
of pQWer." 

It is not true that on habeas corpus the court is not at liberty to re- 
view the évidence, it is its duty to review the évidence for the purpose, 
not of ascertaining or deciding on the weight or prépondérance or cred- 
ibility of the évidence when there is a question as to what the facts 
are, but for the purpose of ascertaining and determining whether or 
not there is any évidence tending to support the charge made, and 
whether or not the charge made, if estaWished, is one that justifies or 
warrants déportation under the statute. Is the person one subject to 
déportation, and is there any évidence legitimately tending to show that 
sucli person is within the description of persons who may be deported ? 
In this case the fîrst inquiry is: "Is this petitioner an alien, and therC' 
fore, in a proper case, subject to, déportation?" So much is admitted. 
The next question is : "Is there any évidence that the alien is within 
the statutory description of persons who may be deported?" The 
charge is, and there is no pretense of any other ground for the warrant 
of déportation, that the petitioner is a' "person likely to become a pub- 
hc charge." Thé question is not, "Is there a remote possibUity that she 
■may become a public charge, or may exigencies arisé which might make 
her a public charge, but is there any évidence that she is or is "likely 
to become a public charge" — that is, a pauper, or poor person who wiïl 
be, or might properly be, sent to an almshouse and supported at the 
public expense? See cases cited. 

[4] As already stated and shown; there is not a scintilla of évidence 
that this alien is or ever has been such a person. Said the court in 
Gegiow V. Uhl, supra: 

"Tlie courts are not forbiddfii by the statnte to considor wlietlier the reasonis, 
when they are given, agrée with the requirenionts of the act. The statute, hy 
emimeratîng the conditions upon whlch the allowance to land may be denied. 
prohibits the déniai in other cases. And when the record shows that a Com- 
missioner of Immigration is exceeding his power, the alleu may demand hls 
release upon habeas corpus. * * * This was imp'ied in Nishlmnra Ekiu v. 
XJnlted States, 142 U. S. 6.51 [12 Sup. Ct. ?,?*\ ?.5 !.. lOd. 11401, relied on by 
the government. ,As was said in Gonzales v. Williams, 192 U. S. 1, 1.5 [24 Sup.. 
Ct. 177, 180 (48 I>. Ed. 317)]; 'As flonzales did not come within the act of 
1881, the Commissiouer had no jurisdiction to detain and déport her by decid- 
ing the mère questions of law to.the contrary.' Such a case stands no bet- 
ter than a décision wlthout a fair hearing, which has been held to be bad. 
Chln Fon Yow v. United States, 208 U. S. 8 [28 Sup. Ct. 201, 52 L. Ed. 3Ci>].", 

In Lewis V. Frick, Immigration inspecter, 233 U. S. 291, 34 Sup. 
Ct. 488, 58 Iv. Ed. 967, the true rulé is ehunciâted, viz. : 

"Where, as in this case, there was eyldpiice sufticient to justlfy the Secretary 
of Commerce and Labor in conc^ludipg tjiat the nlieu lias within the prohiU- 
tions of the Alien Immigration Act, and the hearing was falrly conducted, the 
décision of the Secretary is binding upon the courts." 

The court then examined the evidètieé and sâid : 
"But, wlthout regard to them, enoUgh appears to show that lie was fully 
jùstifled in concluding as a matter' of faét that the whole stôf'y of the mar- 
riagein Warsaw was a^ fabrication, and that in truth Lewis weiït from Dé- 
troit to Windsor upon information (roui which he inferred that the vrptnan was 
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an alien and a prostituto, willing to accompany him to Détroit for an immoral 
purpose, and that lie brought lier to Détroit for tliat piirpose. This belng so, 
and there being no contention that the hearing was not fairly conducted, the 
finding of the Becretary upon the 'question of fact is blnding upon the courts. 
Lo\\- Wiih Suey v. Buckiis. 225 U. S. 460, 46S [32 Sup. Ct. 734, 56 L. Ed. 1165] ; 
Zakouïiite v. Wolf, 226 L'. S. 272, 275 [33 Snp. Ct 31, 57 h. Ed. 218]." 

In Gegiow v. Uhl, supra, the Suprême Court said: ' ■' 

"It would be an. anuizing claim of power if commissioners deeided, not to 
admit aliens because, the labor marUe,t o£ the United ytates was overstockod." 

Tliis was said in answer to the proposition advanced in that case 
that the aliens were subject ^o déportation for the reason that at that 
place in the United States to which they were bound there was ixo work 
to be had, the labor niarket being more than fully supplied, and the 
aliens had but littlo money, and therefore the aliens were likèly. to 
become a public charge, as they would not be able to obtain employment, 
a purely suppositions and conjectural situation. So in the instant case 
it is an amazing claim of power to propose to déport this alien for. the 
reason she may hy reason of sickness, or misfqrtune, or being made a 
défendant in a suit not brought, or even threatened, be deprived of lier 
ample means which she now owns and possesses. There must be 
some fact, or facts, or conditions shown which indicate and make it 
"likely" that the alien will become a public charge. Nothing of the 
kind appears in this case. 

I conclude and hold that there was and is no évidence whatever in 
this case tending to show or indicate that the alien ever has been, or 
was or is likely to become, a public charge; that all'the évidence pro- 
duced before the officiais of the United States is before the court, and 
that it has the right and power to examine it, for the purpose of as- 
certaining what the undisputed facts were and are; that on the évi- 
dence it appears uncontradicted : 

(1) That the alien is not a person likely to become a public charge, 
but is a person capable of and fully able to e^rn her own living and 
provide for herself, and that in addition she is possessed and the 
owner in her own right of ample property in the state of New York 
to care for herself. 

(2) That the alien is not a person within any of the classes who rhay 
be excluded from admission into the United States, or who may be 
deported therefrom, and that she has not committed any act which 
makes her subject or liable to déportation, 

(3) That she did iiot enter the United States in violation of any law, 
and is not in the United States in violation of any law. 

(4) That at the time of her last coming into the United States the 
alien did not belong to any of the classes who might he excluded f fom 
the United States, or who, having corne, are subject to déportation. 

(5^ , That the making of the warrant or order for her déportation wâs 
in excess of the power of the Commissioner of Labor and of the de- 
partment of thei government making it, and is void. 

(6) That the alien, the petitioner herein, is illegally restrained of her ■ 
liberty, and is entîtled to her discharge and to be set at liberty. 

There will be an order sustaining the writ, and directing the dis^ 
charge of such alien. 
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In re PO ST. 

(District Court, N. ï). Oliio, E. D. Mardi 21, 1919.) 
No. GS24. 

Bankruptcy <S=244 — Testimony Before Reficbek— "Déposition." 

In General Order No. 22 (,S9 Fed. x; (52 C. C. A. x), providhig that dép- 
ositions tîiken before a référée sliall be taken down In vvriting, read over 
to the wltnes.K, and signed by liim, tbe word "déposition" applies to ail 
hearings In bankruptey niatters before a référée, in which the bankrupt or 
other witnesses are exiimined. 

[Ed. Note.^For other définitions, see Words and Phrases, First and 
Second Séries, Déposition.] 

In Bankruptcy. In the matter of L. B. Post, bankrupt. On re- 
view of order of référée. Affirmed. 

The opinion of Référée Friebolin is as follows : 

This matter coines before me upon the application of the trustée for an 
order requiring bankrupt to sign testimony previonsly given by him before 
the référée in the gênerai exaihination of the bankrupt by the trustée, and the 
objection raised by the bankrupt to the granting of .such order. The sole 
question to be deterniiued is the power of the référée to order bankrupt to 
sign testimony glven by him and takeu down in writing. 

Whén the application came on for hearing. bankrupt questloned the accuracy 
of the testimony as written by the stenographer which was changed so that no 
objection was made to the Signing of the testimony for that reason. Coming 
to the question of the power of the référée to order a witness to sign hls testi- 
mony, the only authorlty In the law is General Order 22 (89 Fed. x, 32 C. Ç. A. 
X) which reads as follows : ' , 

"The examination of witnesses before the référée may be conducted by the 
party in person or by bis counsel or attoruey, and the witnesses shall be sub- 
ject to examination and cross-examination, which sUall be had in conformlty 
with the mode iiow adopted in courts of law. A déposition taken upon an 
■examination before a référée shall be taken down in writing by him, or under 
lils direction, in the form of narrative, unless he détermines that the examina- 
tion shall be by question and answer. When completed It shall be read over 
to the witness and signed by him in the présence of the référée. The référée 
shall note upon tlie déposition any question objected to.with his décision 
thereon ; and the coui't shall bave power to deal with the costs of incompétent, 
immaterial, or irrolevant dépositions, or parts of theni, as may be just." 

The only possible question there can be is whetlier the word "déposition," 
used In the sentence, "A déposition taken upon an examination shfili be taken 
down In writing," which in the next sentence is requlred to be read over to 
the witness and signed by him, refers to the examination of the witness before 
the référée. 

The attorney for the bankrupt clalms that the word "déposition," as hère 
Tised, means a déposition which bas been taken under other provisions ' of thé 
law, and does not refer to a gênerai examination of a bankrupt or a wîthess in 
the jurlsdiction where he lives. Af ter considering : the matter carefùlly, I . 
hâve concluded that the word "déposition," as. herp used, means written tes- 
timony given upon th^ examination of a witness in a bankruptcy proçeeding 
whetlier upon gênerai exanilnation or not, and that the witness can be l'e- 
qtilred'to sign the Sàiùej ' " 

There are no cases tliat I can flnd that are' exactly in point. Several de-' 
cisipnè, llowever, assume the accuracy Of the position I hâve takpn. For çx- 
ample, see In tbe inatte^ of Ka^ilaa Bros. (0. O. A. 3d Clr.), 32Àni.;Bankr. ïtep^ 

'gsssFor other cases see same tople & KEY-NUMBBR In ail Key-Numbered tUgests âîadeies 
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'!05 ns Fed. 753, 130 G. C. A. 267 ; In rc Bard (D. C. N. T.) 5 Am. Bankr. Eep. 
810' 108 Fed. 208, and the Pétition of Moulthrop, declded by the Circuit Court 
of Àppeals for tlie Sixth Circuit, and found iu 41 Am. Bankr. Rep. 654, 241) 
Fed. 468. 161 C. 0. A. 426. 

lu tlie last case, the testiniony was takeu by a stenographer in a gênerai ex- 
auilnation. The question at issue was tlie right of the bankrupt to hâve a 
copy. The court held that tlie banla'iipt was entitled to a copy and then used 
thèse words: "Neither the facé^that tlie testimony has not been read over and 
signed by the witness (as provided by General Order No. 22), nor that it can- 
not be used as évidence against the bankrupt, can afEect the right to inspec- 
tion and copy." 

Collier on Bankruptcy, in conimenting upon the duty of the bankrupt to sub- 
mit to an examination, as provided by section 7 of the Bankruptcy Act (Act 
July 1, 1808, c. 541, 30 Stat. 548 [Comp. St. § 0591]), says on page 267 : "The 
examination, when reduced to writing, should be read over by the bankrupt 
and subscribed by him ; but it has been held that, where the testimony was 
not signed, it could be received in évidence on the testimony of the person who 
took the minutes." 

Brandenburg on Bankruptcy, § 491. in treating the manner of examination 
says: "When completed, shall be read over to and signed by the witness in 
the referee's présence. • * * " 

I ordered the bankrupt to sign the testimony as correeted, which he refused 
to do, and he excepted to my ruling. I granted hini 10 days to file a pétition 
for review, which he has flled, and which is transmitted herewlth. 

L. A. Perry, of Cleveland, Ohio,' for bankrupt. 

White/ Johnson, Cannon & Neiï, of Cleveland, Ohio (A. V. Can- 
non, of Cleveland, Ohio, of counsel), for trustée. 

WESTENHAVER, District Judge. The referee's order, requiring 
bankrupt to sign his testimony given before the référée on bankrupt's 
gênerai examination, is affirmed, for the reasons and on the grounds 
stated in the referee's opinion. 

S'upporting this conclusion is the fact that a référée is not an officer 
before whom dépositions generally may be taken under sections 863, 
864, 865, 866, Revised Statutes (Comp. St. §§ 1472-1474, 1477). Nor 
is he a person authorized to administer oaths, except in bankruptcy 
proceedings pending before him. The word "déposition," as used in 
General Order 22 (89 Fed. x, 32 C. C. A. x), can only apply to hear- 
ings in bankruptcy matters pending before the référée, and must of 
necessity include ail hearings in which the bankrupt or other wit- 
nesses are examined. 

The referee's order is affirmed. An exception may be noted on be- 
half of petitioner. 
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OONSOLIDATEÛ GAS CO. OF NEW YORK v. NEWTON, Atty. Gen., et al. 
(District Court, S. D. New York. Febi-uary 24, 1910.) 

1. Equity ®=>114 — Parties — Intervention. 

The settled practice in equity is that a person eannot be marie a party 
défendant on hls own application, unless so required by statute. 

2. dbuBTs <S=>343 — FedesÀi.,. Courts — Pabties— Intebvention — "I>-terest." 

Under equity rule 37,(198 ï'ed. xxvili; 115 C. C A. xxviii), autliorizing 
the court to permit any one claimlng an Interest in the litigatlon to in- 
teryene, the "interest" ; claimed must be a légal interest, which will, or 
piày, be affected by the decree. . , 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Interest.] 

3. Courts ®=>343-^FedebalOoubts-^Pabties— Intervention. 

To a suit to enjoln enforcement of Aet N. Y. April 3, lÊk)6 (La ws 1906, . 
c. 125), known as the Eighty-Cent Gas Law, vs'hich applies only to rates 
charged priva te eonsOtaers, thé eity o£ New York Is neither a necessary 

■ nor a proper ' party, and the court "îsnot authorized by equity rule 3T 
(198 Fed. xxvlil, 115 0. 0. A. xxviii) to permit its intervention, slnce It 
has no interest in its corporate capaclty whlch éan be affected by the 

: litigatlon, and the duty of protetfting the Interests ôf consumers and Qf 
defendlng in such case is devolved upon the Public Service Commission 
by Laws N. Y. 1907, e. 429, creatlng such commission, and upon the At- 
torney General by Executive Law, | 68, effective May 2, 1913. 

4. Courts <S=343 — ^E)quitt Rtjles — Partie» — "Complète Detebsiination." 

A "complète détermination" of the cause, within the meaiiing of equity 
rule 37 (198 Fed. xxvlil, 115 C. C. A. xxviii), providlng that any person 
may at any time be made a party, if his présence is necessary or proper to 
a complète détermination of the cause, refers to a détermination of every 
issue in such œanner and as to such parties as to render the decree res 
judicata. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Complète Détermination.] ' ! 

In Equity. Suit by the Consolidated Gas Company of New York 
against Charles D. Newton, Attorney General of the State of New 
York, Edward Swann, District Attorney of New York County, and 
Travis H. Whitney, Charles S. Hervey, and Frederick J. H. Kracke, 
constituting the Public Service Cornmission of the State of New York, 
First District. On motion by the Corporation Counsel of the City of 
New York for an order allowihg said city to intervene. as a party de- 
fendant. Denied. 

Shearman & Sterling, of New York City (E. Henry Lacombe, John ' 
A. Garver, and William L. Ransom, ail of New York City, of coun- 
sel), for plaintifï. 

Godfrey Goldmark, of New York City, for défendant Public Service 
Commission, First District. 

Charles D. Newton, Atty. Gen., Robert S. Conklin, Deputy Atty. 
Gen., Edward Swann, Dist. Atty., and Félix C. Benvenga, Asst. Dist. 
Atty., both of New York City, for other défendants. 

William P. Burr, Corp. Counsel, of New York City (Vincent Vie- 
tory, Asst. Corp, Counsel, of New York City, of counsel), for city 
of New York. 

$s»For otber cases see same tapie & KBY-NUMBER in ail Key-Numbered DlgesU & Indexes 
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MAYER, District Judge. This is a motion by the corporation coun- 
sel, on behalf of the city of New York, for an order, under equity rule 
37 (198 Fed. xxviii, 1Ï5 C. C. A. xxviii), to allow the city of New 
York to intervene as a party défendant in a suit brought by plaintiff to 
hâve declared unconstitutional and void the so-called Eighty-Cent Gas 
Law. The défendants in the présent suit are the Attorney General of 
the State of New York, the district attorney of the county of New 
York, and the officiais constituting the Public Service Commission of 
the State of New York, First District. 

An outline of the history of the litigation in respect of the statute 
hère concerned, and a statement of the status, as matter of law, of 
the various défendants and the city of New York, are désirable in or- 
der clearly to understand the subject-matter of this motion, for the 
question before the court is solely a question of law, and not one of 
public or administrative policy, and the only power which the court 
has is to détermine whether or not, undër equity rule 37, the city has 
the right, as matter of law, to intervene, and the court has the right 
to make its order accordingly. 

By chapter 736 of the Laws of 1905, ail corporations or persons en- 
gaged in the business of fumishing or seUing illuminating gas in the 
city of New York were forbidden to charge said city a higher price 
therefor than 75 cents per 1,000 cubic feet. This statute dealt solely 
with the price of gas to the city of NeVv York in its capacity as a mu- 
nicipal corporation. Under section 3 of this statute, it was provided 
that: 

"Any corporation * * * violatlng anj* provision of this act shall forfeit 
the siiin of one thousand dollurs ff)r eaoh offense to be sued for and recovered 
in the name of and l)y the city ôf New York for its beiiefit." 

On April 3, 1906, the New York Législature enacted chapter 125 , 
of the Laws of 1906, which fixed the price of gas, for ail persons or 
corporations manuf acturing, furnishing-, or selling the same in the bor- 
ough of Manhattan, and certain other parts of the city of New York, 
at 80 cents per 1,000 cubic feet. This latter statute has become fa- 
miliarly known as the Eighty-Cent Gas Law. Under section 3 of this 
statute it was provided that : ,. 

"Any corporation * * * vlolating any provision of this- act shall forfeit 
the suui of one thousand dollars for each oiïeuse to the people of the state." 

And by section 4 it was provided that : 

"This act sliall not apply to, ,gas furnished. or sold to the city of New York." - 

TJnder sectioii 1962 of the New York Gode of Civil, P^-ocedure ïtis 
provided that, wherè a penalty is incurred to the people of the state 
purguant to a provision of law: . . ' 

"Tlie Attorney .Gleheral, or tlie district attorney of t^^ county In, Avhlch the 
action is friable, inust bring ^|} action to rëc^^ffjr l|he ;* ,*, *! penalty, in, a, 
court having jùi'isdictiontheréôf." ' ' .„','.,',,,,.','„,;..■, ,,; . 

Çhapterl^37, of the LawS]Of 1905 estahljshed, a state Yciommission of 
gas and electricity," appoimtabJe by the Governor,by and- with the ad- 
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vice and consent of the state senate. The statute conferred upori this 
commission, ■ among its other powers and duties, certain regulatoiy 
powers in respect of gas manufacture and sale, and certain powers and 
duties in relation to corporations or persons manufacturing or selling 
gas. 

Chapter 125 of Laws.of 1906 was to take effect on May 1, 1906. 
Prior to that date, Consolidated: Gas Company brought suit in the then 
Circuit Court of the United States for the Southern District of New 
York, asserting that the rate under both statutes, supra, was confisca- 
tory, and th^refore unconstitutional, as in violation of the Fourteenth 
Amendment, and also asserting that the difiference in rate between that 
established f Or the municipality and that established for individual con- 
sumers created an unrea^onable classification, which amounted to a dé- 
niai of the ecjual protection clause of the Fourteenth Amendment. 

Plaintiff iû that suit (which is the same plaintiff as in this suit) joined 
as parties deféûdatits the public officers and officiai bodies upon whom 
was cast the duty of enforcing,. in one respect or another, the carrying 
out of both statutes, the constitutionality of which plaintiff was then 
attacking. The resuit was that, at the beginning of the suit, the de- 
fendants were the Attorney General of the state of New York, the dis- 
trict attorney, the corrunission of gas ànd electricity, and the city of 
New York. 

While the personnel of the public ofiicers changed during the prog- 
ress of the litigation, the only change in respect of the officiai charac- 
ter of any défendant was that occasioned by the abolition of the com- 
mission of gas, and electricity and the création of the Public Service 
Commissions. In due course, after the enactment of the Public Serv- 
ice Commissions Law (Corisol. Laws, c. 48), the officiais constituting 
the Public Service Commission of the State of New York, First Dis- 
trict, were substituted as défendants, in place of those who had con- 
stituted the commission of gas and electricity. 

The stàtuté was vigorously d'efended by the Attorney General, the 
Public Service Commission, and the city of New York, through its cor- 
poration counsel. The district attorney, although a necessary party, 
was, for ail practical purposes, a formai party, and with entire pro- 
priety, in the circumstances, left the activities of the case to the other 
public officers and bodies. 

The history oï the litigation (the détails of which need not be re- 
cited at length) will be f ound in outline in Consolidated Gas Co. v. 
Mayer et al. (C. C.) 146 Fed. 150, Consolidated Gas Co. v. City of 
New York et al. (C. C.) 157 Fed. 849, and Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382. The Suprême 
Court of the United States in Willcox v. Consolidated Gas Co., supra,, 
held as follows: 

"Upon a careful considération of the case before us, we are of opinion that 
the complainant has fçiled to sustaln the burden cast upon It of showing be- 
yond any just or falr doubt thàt the acts of the Législature of the state of 
New York are In fact conflscatory. . 

"It may possibly be, however, that a practical expérience of the effect of 
the acts by actuaï opération ilndèr thém might preverit the complainant froin 
obtalning a falr return, as already deseribed, and in that event complainant 
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ought to hâve the opportunity of again presenting its case to tbe court. To 
that end we reverse the decree, with directions to disiuiss the biU without 
préjudice ; and it is so ordered." 

From the foregoing it is apparent that the opportunity was left open 
to plaintiff to bring another suit in the future, when and if it thought 
it could show a state of f acts which would render unconstitutional the 
statutes in cjuestion. 

In the présent suit chapter 736 of the Laws of 1905 is not attaclced. 
No reHef whateVer is sought against the city of New York, and this 
suit is brought for the sole purpose of attacking the constitutionality 
of chapter 125 of the Laws of 1SX)6, in so far as that statute limits 
the rate for gas sold to private consumers in the city of New York 
to 80 cents per 1,000 cubiç feet. It is further stated under oath, on 
béhalf bf plaintifï, that no attaclc will be made by plaintiff in this suit 
upon chapter 736 of the Laws of 1905. 

At the outset, therefore, it will be seen that the actual situation in 
the présent suit difïers from that which obtained in the previous suit 
insome important particulars: First, as above set forth, the statute 
fixing the price of gas to the city of New York is not now in con- 
trqversy; and, secondly, the Pubhc Service Commission, First Dis- 
trict, which only became a party after the fîrst suit had been in prog- 
ress for some time, is the officiai body of local jurisdiction under ex- 
isting law which is charged with safeguarding the rights and inter- 
ests of those aflfected by the 80-cent rate secured under chapter 125 
of the Laws of 1906. The Public Service Commissions Law, being 
chapter 429 of the Laws of 1907, went into effect on July 1, 1907. 
The gênerai plan and purpose of that statute was to create a new body 
of public officiais, upon whom was conferred new and important pow- 
ers in respect of the régulation and supervision of certain classes of 
public utilities, some of which powers had theretofore been conflded 
to municipal or other local authorities. The Législature provided for 
two public service districts, and for a commission in each district ; 
the fîrst district including those counties which constitute the city of 
New York. 

It is unnecessary to set forth in détail the important powers con- 
ferred upon thèse commissions, and it is sufficient in that connection 
to refer to section 74 of the Public Service Commissions Law to point 
out the comprehensive and responsible duties of the commissions in 
regard to gas corporations. That section provides as follows: 

"Whenever elther. commission shall be of opinion that a gas corporation 
• * * or niunlçipality withln its jurisdictior» is failing or omitting or 
about to fail or omit to do anything requlred oi it by law or by order of the 
commission or is doing anything or about to do anything or permitting any- 
thing or about to permit anything to be done, oontrary to or in violation of 
law or of any order of the commission, it shall direct counsel to the com- 
mission to commence an action or proceeding in the Suprême Court of the 
State of New Yorii in the name of the commission for the purpose of havlng 
sueh violations or threatened violations stopped and prevented elther by man- 
damus or injunctlon. Counsel to the commission shall thereupon begin such 
action or proceeding by a pétition to the Suprême Court 'alleging the violation 
complained of and praying for appropria te relief by way of mandamus or In- 
junction. * * *'• 

256 F.— 16 
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From tlie foregoing it appears that the commission in a proper case 
is authorized to proceed not only against gas corporations, but even 
against a municipality itself. On the other hand, where a municipal 
corporation makes complaint through its mayor, the commission must 
investigate and take such steps as may be appropriate; for it is pro- 
vided in section 71 of the Public Service Commissions Law as fol-r 
lows : 

"Sec. 71. Complaints as to Quaiity and J'rlce of Ous and Electricitii—Invcs- 
tigotian by Commission. * « * Upon the compliiint in writing of the 
mayor of a clty, * * * in which a person or coriwjratlon is authorized to 
manufacture, sell or snpply gas * * « for heat, light or power, or upon the 
t'omplaint In writing of not less than one hundreil customers or purehasers of 
such gas * * * in eitles of the first * • * elass, * * * as to the 
illuminating power, purity, pressure or priée of gas, * * ♦ sold and de- 
livered in such municipality, the proper commission shall investigate as to tbe 
cause for such complaint." 

Any attempt, therefore, by any gas corporation, either by way of 
omission or commission, to do an act contrary to law, was safeguarded 
by the Législature by imposing upon the Public Service Commission 
of either district, as the case might be, the affirmative duties set forth 
in sections 71 and 74, supra: and it was the législative will that this 
body should be held responsible for the taking of any steps necessafy 
to obtain redress for or protection against the violation of relevant 
statutes, such, for instance, as the statute hère in controversy. 

In other words, the statutory law of New York bas erected a Sys- 
tem whereby it bas charged Public Service Commissions with certain 
duties and responsibilities in local comrnunities, such as mtmicipalities, 
which, at least prior to chapter 737 of Laws of 1905, would bave been 
imposed upon municipal officiais. The Public Service Comnlissibns 
Law was a new departure in state policy, and as one of its results the 
responsibility in law of def ending the statute hère concerned rests, rtot 
upon the municipal corporation known as the city of New York, but 
upon a commission having jurisdiction within a defined territôry co- 
terminous with the city of New York. ■ 

In addition to the duty of the Attorney General or the district at- 
torney of the county to prosecutè for penalties as above pointed out, 
section 68 of the Executive Law (Consol. Laws, c. 18) whîch bécame 
effective May 2, 1913, exhibits the policy of the state of New York in 
desiring that its Attorney General shall resist attacks against the con- 
stitutionaHty of its statutes— a statutory responsibihty which diti not 
exist when the case of Consolidated Gas Co. v. Mayer, supra;waS be- 
gun, unless the Attorney General was made: à party to a siut by rea- 
son of a statutory dùty: , . ,, . , ''-, , ,, ;J . 

"See. 68.: Attorney General to Appear in Canes Iiirnlvinm^ the.Oomtittition- 
ality of un Act. of the Législature. — Wh«nevêr the constttutionality of a statute: 
is brought into question upon the trial or hearing. ol any>iaction or prooeed- 
ing, civil or crimiijal, ; in any; court : of record of original or aïipallatdurisdic- 
tion, the court or justice: before whom-suflhii action or proceedlng Is pehdiligi 
may makean order,: dlrecting the party. tlesiring to^ raise'iBuch questloni toi' 
sepîe notice thereolioa the Attorney ; General and^ that the Attorney» Seneral be 
peip»itted, to appear. aA. any • suchi trial : or- hçarlng in Support of thei constitua > 
tionalîty of such statute. The court or justice before whom any suet ac-i 

■ >\ ."t ■ ". 
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tlon or proceeding Is pendlng may also make such order upon the application 
of any party thereto, and the court shall niake such order In any such action 
or proceeding upon motion of the Attorney General. When such order ha s 
been made in any manner herein nientioned it shall be the duty of the At- 
torney General to appoar in such action or proceeding in support of the 
constitutionalitj' of such statute." 

Of course, the courts referred to in section 68 are necessarily the 
State courts, but, in view of this important state. statute, the United 
States courts might very well regard the Attorney General as having 
a légal interest in a case in which the constitùfionality of a state statute 
was involved, even though he were not charged with some spécifie 
duty under the statute. Indeed, the safeguards with which Congress 
has surrounded cases involving the constitutionaHty of state statutes, is 
illustrated by section 266 of the Judicial Code (Act March 3, 1911, c. 
231, 36 Stat. 1162 [Comp. St. § 1243]) by which it is provided, inter 
alia, that no interlocutory injunction suspending or restraining the en- 
forcement cf a state statute shall be issued or granted uniess due no- 
tice has been given to the Governor and the Attorney General of the 
state and uniess a majority of three judges, of whom at least one shall 
be a justice of the Suprême iCourt or a Circiiit judge, shall concur in 
granting such application. The resuit is that in the case now pending 
hère, while the effect of the statute in controversy is purely local, and 
the Attorney General may well look to the Public Service Commission 
for the fullest aid and co-operation, yet the responsibility rests upon 
the Attorney General of being one of those public officers who must 
défend the constitutionaHty of this act. This responsibility is fuUy ap- 
preciated both by the Attorney General and by the Public Service Com- 
mission, First District, and they each intend vigorously to défend the 
enactment. 

What active part the district attorney is called upon to take is for 
him to détermine, but there can be no question that he also will prop- 
erly discharge such duty as is cast upon him. 

The attitude of the Attorney General, the district attorney, and the 
Public Service Commission, First District, upon this motion, is that, 
while each, of course, is éarnest in the performance of and the inten- 
tion to perform his or its respective dùties, they hâve no objection to 
the intervention of the city of New York as a party défendant and 
necessarily leave the matter to the décision of the court to be disposed 
of as the law may require. 

From the f oregoing, it is apparent that every officer or public body, 
who or which is charged by law with a duty in respect of the défense 
of the 80-cent gas statute and of this lawsuit, has been made a party 
défendant. The question, then, for the court to détermine, is whether, 
as matter of law, over the objection of plaintifï, the court can order 
that the city of New York be made a party défendant. 

Preliminarily, it may be pointed eut that the Suprême Court of the 
United States hâs held that — ■' 

"The only mode of Judicial relief against unreasonable ïates is by suit 
agaiust the govemmental authority which established them or Is charged with 
the duty of enfordng them." Re Engelhard & Sons Go., 231 U; ^. 646, U Sup. 
et. 258, 58 L. Ed. 416. ■ ■ 
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Such was the procédure in Willcox v. Consolidated Gas Co., supra. 

The city of New York, in the previous litigation, was not regarded 
as a party défendant, so far as chapter 125 of the Laws of 1906 was 
concerned. Consolidated Gas Co. v. Mayer (C. C.) 146 Fed. 150; 
Richman v. Consolidated Gas Co., 114 App. Div. 216, 224, 100 N. Y. 
Supp. 81 ; Buffalo Gas Co. v. City of Bufifalo (C. C.) 156 Fed. 370. 

In the Richman Case, supra, the New York Appellate Division of 
the First Department held : 

"Of course, the city of New York does not represent the priva te consumers 
of gas." 

This view sustained the contention of Mr. (now Mr. Justice) Shearn, 
who insisted that the restraining order of the United States Circuit 
Court did not run against Richman, a private consumer, because neither 
he nor any private consumer was a party to the suit in the United States 
court. 

The question, then, is whether the city of New York is â "proper" 
party défendant or has "an interest in the litigation," within the mean- 
ing of equity rule 37. That rule, which, with the other new equity 
rules, became effective on February 1, 1913, is as follows : 

"Every action shall be prosecuted in the name of the real party in Interest, 
but an executor, adininistrator, guardian. trustée of an express trust, a party 
with whom or in wliose name a eontract has been made for the benefit of an- 
other, or a party expressly authorized by statute, may sue in hls own name 
without joining with liim tlie party for whose l)enefit the action is brought. 
Ail persons having an interest In the subject of the action aud in obtaining 
the relief demanded may join as plalntlffs, and any person may be made a 
défendant who lins or claims an interest adverse to the plaintiff. Any person 
may at any tiœe be made a party if his présence is nec-essary or proper to a 
complète détermination of the cause. Persons having a united interest must 
be Joined on the same side as plaintiffs or défendants, but when any one 
refuses to join, he may for such reason be made a défendant. 

"Any one clalmiug an interest in the litigation may at any time be permitted 
to assert his rlght by intervention, but the intervention shall be in subordina- 
tion to, and in récognition of, the proprlety of the main proceedlng." 

The rule is a new rule and the part as to intervention, according to 
Hopkins' Fédéral Equity Rules, was suggested by the bar committee 
of the Circuit Court of Appeals of the Eighth Circuit. Speaking gen- 
erally, and not technically, the rule is the same in character as rules 
found in the statutes of varions states. See, for instance, Code Civ. 
Proc. N..Y. § 447. Ail but the last paragraph clearly refers to those 
who must or may be made a party défendant by'the plaintif. 

[4] A "complète deterinination" of the cause obvioitsly refers to a 
détermination of every iSsue in such manner and as to such parties as 
to render the decree res adjudicata, , , 

[1] The long^seittled practice in equity is tliat a person cannot bi? 
made a party defendahVbn his own application, uniess so reqtùred by 
statute. Toler v. East' Tennessee, V. & G. Ry. Co.' (Ç.^ C0,67 Fed. 168, 
per Lurton, J., afterwards a Justice of the Suprême Court; Coleman 
V. Martin, 6 J^lktchf.,119,; Fed. Cas. Nb. 2,985; Drake^. Goodrifige,. 
6 Blatchf. 15-1, Fed. Cas. No,', 4,062; Grggory v. Pike, 6Z Fed. 837, 
15 C. C. A. 33. . 
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That the city of New York is not a necessary party défendant lias 
already been made clear. That it is not a proper party défendant, in 
the sensé of the lavv, will be at once appreciated, when it is understood 
what is meant by a "proper" party. 

The subject is carefully discussed by Street in his Fédéral Equity 
Practice, vol. 1, § 507, where he accepted the rule laid down by Judge 
Sanborn in Donovan v. Campion, 85 Fed. 72, 29 C. C. A. 30, as fol- 
lows : 

(1) Ail those whose présence is necessary to a détermination of the 
entire controversy must be made parties to the suit ; and (2) ail those 
who hâve such an interest in the subject-matter of the htigation that 
the decree, if it should be res adjudicata against them, would cause 
them gain or loss through the direct opération and efifect of the decree, 
may be made parties thereto, if the complainant or the court is of the 
opinion that their interest in the Htigation may be conveniently set- 
tled at the same time as the rights and interests of the "necessary" par- 
ties and thus the decree made to run against ail those potentially af- 
fected by it. 

Parties embraced under (1) above, the author quotes Judge Sanborn 
as pronouncing "necessary" parties ; those under (2) above, as "proper" 
parties, within the concepts of a court of equity. 

In section 509 Street deals with "proper parties," and defines them 
as f ollows : 

"A proper part.v, as distiuguished fi-om oue whose présence is necessary, 
to tlie détermination of tlie controversy, i.s one who luis an interest in the suh- 
.ject-matter of the litifîation that may be convenienily settled thereiu." 

In view of the foregoing, and to illustrate, it may very well be that 
a beneficiary of a trust is a proper party, while the trustée is a neces- 
sary party. 

Thus, under old rule 49, in suits concerning real estate, the trustée 
was a necessary party, while a beneficiary might be made a défendant 
in the court's discrétion, because a proper party. 

"In siieh cases," the rule stated, "it shall not be necessary to inaUe the 
persons beneficially interested * * * ijarties to the suit; but the court 
uiay, * * * if it shall so think fit, order sucli persons to be made parties." 

Section 255 of the Greater New York Charter (Laws 1901, c. 466), 
which defines the duties and powers of the corporation counsel, does 
not confer upon that officiai rights or duties which the municipality or 
its departments and officers do not possess, and does not make the mu- 
nicipality a necessary or proper party, where it has no légal interest 
in a Htigation. If plaintifif had joined the city of New York as a 
party défendant in this suit, and such joinder had been resisted, there 
can be no question that the court would bave been bound to hold that 
the city of New York could not be made a party défendant. 

[2] Referring now to the last paragraph of rule 37, it is plain that 
"interest" means a légal interest. Indeed, the word "interest" is used 
four times in rule 37 and must be construed ejusdem generis. In ev- 
ery instance, it is manifest that the interest must be a "légal interest," 
as those words are understood in the law. There never can be a légal 
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interest in a suit in eqùity unless, as the resuit of the litigation, the de- 
cree affects the person or corporation claiming the interest. 

An illustration of interest is Weatherly v. Perlons, 160 N. W. 611, 
where the court, under the Michigan law, allowing interventions in 
cases at law and equity, granted the pétition to intervene of a liquor 
dealer, in an action brought against his surety on a bond, vvhich ren- 
dered the surety company liable in the event that there was an illégal 
sale of liquor by the dealer. 

Another illustration is Central Trust Co. v. Chicago, R. I. Sz: P. R. 
Co., 218 Fed. 336, 134 C. C. A. 144, where the interveners were bond- 
holders who woûld be directly affected by the decrèe. 

[3] The city of New York, however, in its eorporate capacity, wilî 
in no manner be affected by any decree which can be made herein. 
The rights of the consumers will be affected, but the city of New York 
as a municipal corporation is not their légal représentative in this suit, 
but their rights under the laws of the state of New York must be saf e- 
guàrded by other public officiais, viz. the Attorney General, the dis- 
trict attorney, and the Public Service Commission. Village of South 
Glens Falls v. Public Service Commission for the Second District 
(Court of Appeâls, decided January 18, 1919) 121 N. E. 177; Re Engel- 
hard & Sons Co., supra. 

Indeed, the f act that the function of the city of New York, so far as 
concerns chapter 125 of Laws of 1906, is confined to the fiHng of a 
written compiaint by the mayor, as provided in section 71 of the Pub- 
lic Service Commissions Law, supra, has, in principle, been fully recog- 
nized by the New York courts. Quinby v. Public Service Comm., 223 
N. Y. 244, 119 N. E. 433 ; Village of South Glens Falls v. Public Serv- 
ice Comm. for Second District, supra. 

In ail the cases cited, where the city of New York or some other 
city or governmental subdivision was a party, it will be f ound that the 
city had a légal interest, either (1) because a législative act directly af- 
f ecting it was attacked ; or (2) because, by reason of some franchise 
or some statutory provision, the city had an interest or a duty as mat- 
ter of law. But in this case there is neither légal interest nor légal 
duty. It appearing, therefore, that the court is without power, and 
that the application is not one in respect of which the court may ex- 
ercise judicial discrétion, the motion is denied. 

In conclusion, it may be observed that, of course, it is the practice 
of this court to permit briefs to be submitted amicus curise, and, no 
doubt, any judge of this court, before whom the case shall hereafter 
be presented, will be glad to receive such brief or briefs as the learned 
corporation côunsel may be pleased to submit. 

Settle ordér on three days' notice. 
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rXITKD STATES v. KAIIBEITZ et al. 
(District Court, N. D. New York. March 7, 1919.'; 

1. Raileoads (©=5%, New, vol. CA Key-No. Séries — Fédéral Conteol — In- 

tekfeekncï: witii Opkraïion. 

An employa, assistiiig in opéra ting cars of an express company whlch 
has been taken over and is lieinj? oporated l)y the government under Act 
March 21, 1M8 (Conip. St. 1918, S§ ;ill5%a-311.5%p), who steals express 
matter being carried by It for hire knowlngly interfères with and inipedes 
the "possession, use, opération, or control of * * * transportatlon 
System." whieh i.s made a eriminal offense by section 11 of the act (section 
3115% k). 

2. Statiites <S=>241(1) — Construction — Pénal Statutes. 

A pénal stAtiite is to be strietly construed, but not so narrowly as to 
defeat the purpose of its enactmenr. 

3. Eaiuîoads <@=5M.>, New, vol. 6A Key-No. Séries --Fédéral Contbol — Lar- 

CEXY or Pkoperty Being Transpoeted — "Deeived Fijom." 

l^xpress matter being carried by an exiiress company, while it is being 
operated by the government under Act March 21, 191S (Comp. St. 1918, 
§i 3115%a-311.')%p), is "property derived from or used in connection with 
the po.sse.s.sion. use, or operatioii of" the transportatlon System, and its 
larceny by employas coustitutes a eriminal offense against the United 
States, under section 11 of the net (section 3115%k). 

4. LaRCENY <S=37 — GoVEKNilENT OWNEESIIIP — EXPKESS IIatier — "Propeett ok 

THE United States." 

The United States has a spécial property in express matter being car- 
ried for hlre by an express comi^any operated by the government under 
Act March 21, 1918 (Comp. St. 1918. §§ 311.5% a-3115%p), whlch will su.s- 
tain a prosecntion for larceny of such property under Criuilnal Code, § 
47 (Comp. St. § 10214), maldng it an offense to steal any property or valu- 
able thing whatever of the money or property of the United States. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Property of the United States.] 

5. Railroads <g=,^>%. New, vol. 6A Key-No. Séries — Fédéral Control — 

"Transportation System." 

A "transportalion System," within Act March 21, 1918, § 11 (Comp. St. 
1918, § 3115S4k), makiug it a eriminal offense to interfère with or impede 
the possession, use, opération, and control of the transportatlon System, 
is a System which transports something from one place to another. 

6. Raii.roads <g=5Vo, New, vol. 6A Key-No. Séries — Feueral Conteol — "Use" 

or Transportation System. 

Tlio "use" of the system, witliin Act March 21, 1918, § 11 (Comp, St. 
1918, ^ 3115'yik), making it a eriminal offense to interfère with or impede 
the jiossession. use, opération, and control of the transportatlon System, 
consists in taking up, carrying, and putting down property. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Use.] 

7. Railroads <g=5%, New, vol. 6A Key-No. Séries — Fédéral Control — "Opér- 

ation" OF Transportation System; 

The "opération" of the sy^teûi; within Act March 21, 1918, § 11 (Comp. 
St. § 3115% k), making it a eriminal offense to interfère with or impede 
the possession, use, opération, and control of the transportatlon system, 
consists in ninning the Cars and carrying therein property being mbved 
from one point or place to another. 

[Ed. Note.w-For other définitions, see Words and' Phra.seS, First and 
, Second Séries,- Opération.! -, .-, , .:: 

^=»Foi: other cases see same topic & KEY-XïAlBER In ail Key-Numbered Cigests & Indeïes ' 
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Criminal prosecution by the United States against Otto Kambeitz 
and another. On demurrer to indictment. Overruled. 

The défendants demur to the indictment in this case, which charges 
them with a violation of section 11 of the iVct of March 21, 1918 (40 
Stat. 457, c. 25 [Comp. St. 1918, § 31i53/4k]),_known as the Railroad 
Control Act, and also with a violation of section 47 of the Criminal 
Code of the United States (Act March 4, 1909, c. 321, 35 Stat. 1097 
[Comp. St. § 10214]), on the ground the indictment, which contains 
three counts, does not state facts constituting a crime or criminal 
offense under said sections of the laws referred to. The facts charged 
will be stated in the opinion. 

D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for the United 
States. 

Philip J. Doherty, Counsel Property Protection, U. S. R. R. Ad- 
ministration, of Washington, D. C, amicus curise. 

Lester W. Bloch, of Albany, N. Y., for défendants. 

RAY, District Judge. The New York Central Railroad Company 
owns and opérâtes a railroad line extending from the city of New 
York, N. Y., up the Hudson river valley to Albany, N. Y., and thence 
westerly up the Mohawk valley to Rome, N. Y., and thence on to 
Buffalo, N. Y. From thence on westerly by means of contracts and 
agreements and leases it opérâtes its road and cars to Chicago and 
bas connections across the continent. This railroad company is 
engaged in both interstate and intrastate and also in f oreign com- 
merce, as one of its lines runs into and through Lower Canada, via 
Suspension Bridge, to Détroit, Mich. The American Railway Express 
Company, Incorporated, is a transportation line and System operating 
on and over this line of railroad and its connections from New York 
City to San Francisco, and is engaged in transporting both interstate 
and intrastate commerce and also foreign commerce. It bas suitable 
and effective contracts and leases for this purpose with the said rail- 
road company. It is an independent transportation System, and car- 
ries for hire what is known as express matter, goods and chattels^ 
some owned by itself, some by the railroad company, but mainly by 
the gênerai public desiring to bave its property carried by this trans- 
portation line and system to the diflferent points reached by it. Goods 
and merchandise sent over this line and carried or transported by this 
transportation system may be consigned to Albany, Schenectady, Utica, 
Syracuse, Rochester, Buiïalo, Cleveland, Détroit, Chicago, or to in- 
termediate points, or to more distant points. If packages are stolen 
from the cars used in such transportation, it is many times difficult ta 
ascertain the point to which consigned. 

Prior to the times mentioned in this indictment against thèse de- 
fendants the Président of the United States, by virtue of and pursu- 
ant to the act of Congress authorizing such action, took over, not only 
this railroad line and system, but this transportation line and system, 
and at the times mentioned was actually operating both of same for 
the carriage and transportation of passengers, freight, and express 
matter, both in interstate and intrastate commerce, and employed men 
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of ail grades in so operating them. The indictment charges this, and 
charges that the défendants were two of such employés engaged at the 
time in operating and running, or in assisting to operate and run, cer- 
tain cars as a part of such transportation System, containing certain 
express packages and matter, which were being conveyed and trans- 
ported for hire from New York City to Syracuse, N. Y., or beyond, 
and that the United States, by virtue of such facts and of the liability 
and engagement to use reasonable care to supply, transport, and de- 
liver, and the right to demand and receive compensation therefor, and 
claim and enforce a lien on such property for the charges, had a 
spécial property in such goods and merchandise so being transported. 
The indictment allèges that the said railroad and said transportation 
System were at the time engaged in the movement and transportation 
of both interstate and intrastate commerce, but does not charge that 
the goods stolen and hereafter mentioned were or constituted a part 
of an interstate shipment or package. The indictment then charges 
that at some point in the state of New York, between Albany and 
Syracuse, the exact point being unknown, and while such goods con- 
tained in one of such cars were being so transported, the défendants, 
said employés, on such train and engaged in operating and running 
such cars containing such goods, wrongfully and unlawfully broke 
and entered one of such cars and stole therefrom and carried away 
and appropriated to their own use certain express matter being so 
transported for hire, and consisting of a fur collar and a fur coat, and 
in one count the indictment charges that in so doing the défendants 
knowingly interfered with and impeded the possession, use, and opér- 
ation of such transportation System, and in another count charges that 
the défendants in so doing took and converted to their own use prop- 
erty derived from and used in connection with the possession and 
use and opération of such transportation System. 

The défendants contend, first, that the indictment is demurrable, in 
that it fails to charge that the goods so stolen and converted to their 
own use by the défendants were an interstate, or part of an interstate, 
shipment or consignment, and, secondly, that such an act, the stealing 
and conversion by employés of goods so being carried for hire, does 
not constitute an interférence with or an impeding of the possession or 
use or opération of the transportation system ; and they also contend 
that such stealing and conversion of such property, so being trans- 
ported for hire, is not the stealing or conversion of property derived 
from or used in connection with the possession, use, or opération of 
such transportation System. 

It is contended such goods are not derived from the possession, or 
use, or opération of the System, and that they are not used in connec- 
tion with the possession, or use, or opération of such transportation 
System. Lastly, it is contended that the United States has no inter- 
est or ownership in such goods so being transported, and that the 
stealing of same is not within section 47 of the Criminal Code of the 
United States. 

[1 ] Each of thèse défendants was a "person" employed hy the "car- 
rier," the transportation line or System which was in the possession of 



^250 256 FKt)ERAL KEPORTEK 

and being operated by the United States, through the Président of 
the United States and the Director General of Railroads appointed by 
the Président, ail pursuant to lavv. The acts were "knovvingly" donc 
by such défendants. Did such acts "interfère with," or "impede the 
possession," or "impede the use," or "impede the opération." or "im- 
pede the control" of the "transportation System"? What is the "trans- 
portation System" ? Does the System consist of a roadbed, railroad 
ties and rails, and engines and cars drawn thereby and moved from 
point te point on such rails, together with stations and offices at va- 
rious points ; or does the "transportation system" include such Sys- 
tem when in opération, doing the things and efïecting the objects it 
was ereated and established to do and bring about, viz. the trans- 
portation of goods and merchandise from point to point, and the move- 
ment of the property intrusted to it to be carried or transported in 
operating the System? Does it interfère with or impede the use, or 
the opération, or the control, or the possession of the transportation 
System to steal and carry away and couvert to the use of the thief the 
property intrusted to and being carried by the one lawfully possessing 
and operating the system? Does the system "operate," and is it 
"used," when the cars move, whether or not it carri'es the goods ânâ 
merchandise intrusted to it to be carried and'transported thereby? 

A "transportation system" is not organizéd or ereated to run empty 
cars or vehicles from place to place, but to transport or carry from 
place to place goods and merchandise. The system opérâtes when it 
is engaged in dôing this work, and it seems to me that he who tm- 
lawfully takes the goods contained in and being transported in and by 
such cars therefrom, and converts same to his own use and pur- 
poses, not only interfères with, but impedes, the possession, use, opér- 
ation, and control of the system. The possession, use, and opération 
of the System includes the right to carry and transport the goods in- 
trusted to the carrier without unlawful obstruction br interférence, 
and he who unlawfuUy interfères with and impedes the exercise of 
this right interfères with and impedes such possession, use, and 
opération of the system itseîf. If the goods being transported by the 
opération ôf the system are unlawfully taken and carried away, the 
System ceases to o]ierate. The instrumentalities used in operating 
tire System may stil! move, but the "transportation system" does not 
operate. ■ - ' 

[5] In Gloucester F<erry Co. v. Pennsylvania, 114 U. S. 196, 203, 
5 Sup. Ct. 826, 828 (29 L. Ed. 158), the court said: 

"Traiif<p'>rtation iiiiplio.'i tlie Iaking up of persons or property at some point 
alid ptittiiig tlieiii down at atiotlier." 

Therefore a "transpottation System" implies the taking up of per- 
sons or property at some point and putting them down at another as 
a part of such system, as well as a part of the opération of the Sys- 
tem. "Transportation" is carriagé from one place to another. U. S. 
V. Hamburg American Line, 159 Fed. 104, 105, 86 C. C A. 294. _ A 
transportation system, then, is a system which transports something 
from one place to another. The "use" of the system, or the "opéra- 
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tion" of the System, consists in carrying persons, or property, or 
both, f rom place to place, and he who unlawfully takes the goods be- 
ing carried in operating the System from the cars or vehicles which 
form a part of such system, not only interfères with the use, but 
with the opération and the possession, of the system. 

[B, 7] Section 11 of the Act of March 21, 1918, provides: 

"Tliat every person * * * or person aoling for or employed by a car- 
rier, * * * or other person, who * * * sliall kiiowiiigly interfère with 
or impede the possession, use, opération, or control of any railrond property, 
rallroad, or transportation system hltherto or hereafter taken over by the 
Président, * * * shall be gullty of a misdemeanor, and shall, upon con- 
viction, be pnnished," etc. 

It is noted that this part of the section makes it a misdemeanor for 
an employé to knowingly interfère with, or impede, either the posses- 
sion, or the use, or the opération, or the control of the transporta- 
tion System. If, then, either the use or the opération of the transpor- 
tation System calls for the transportation — that is, the taking up of 
property at some point and putting it down at another — and the carrier 
who is operating the system is actually engaged in doing this, having 
the property in custody and moving it on the cars, how can it be 
claimed that an employé of the carrier engaged in operating such 
cars, who breaks and entets a car and steals and carries away and 
converts to his own use a part of such property so being carried, does 
not interfère with the possession of the, system, or impede the pos- 
session, or both interfère with or impede the use and also the opér- 
ation and the control of such transportation system? The use of the 
System consists in taking up, carrying, and putting down property, and 
the opération of the system consists in running the cars and carrying 
therein such property so being moved from one point or place to 
another. 

[2] It seems too clear for argument that the employé who commits 
the act mentioned, not only interfères with the possession of the Sys- 
tem by the carrier, but interfères with and impedes the use and opér- 
ation of the transportation system. To come within this part of the 
section, must the employé or other person tear up a rail, or take a 
wheel from a car or the engine, or blockade the tracks, or blow up a 
bridge, or bum a trestle? Is this part of the section aimed at such 
acts as thèse alone, and not at the unlawful taking and carrying 
away of the property being transported by the carrier in operating 
the System ? I think not. The purpose of Congress was to protect the 
possession, and the use, and the opération, and the control of the 
transportation system. This would not be donc, should we give to 
this part of the section the narrow and restricted construction con^ 
tended for by thèse défendants. It is a pénal statute, and is to be 
strictly construed, but not so narrowly construed as to defeat the pur- 
pose of its enactment. United States v. Ash Sheep Co. (C. C. A.) 
250 Fed. 592; Johnson v. Southern Pac. Co., 196 U. S. 18, 25 Sup. 
Ct. 158, 49 L. Ed. 363; United States v. Lâcher, 134 U. S. 624, 10 
Sup. Ct. 625, 33 L,. Ed. 1080. 
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Circular No. 14, dated March 26, 1918. and signed by W. G. Mc- 
Adoo, Director General of Railroads, contains the following: 

"Oflicers and employés iiiiist uiKlersland (luit ail properly belng traiisportcU 
by tlie railroads i.s îu tlie ciistody of tlie United States and tJiey owe an espe- 
clal duty to guard and protect tlie sauie and to report promptly any person 
wlio tampers therewitli; and the TJnitcd States looks to the oiiicers and eiu- 
l)loyés to do their duty in this behalf." 

Obviously it vvas the purpose of Congress not only to protect the 
instrumentalities used in operating a transportation System, such as 
engines, cars, vehicles of any kind, and other equipment, but the goods 
and projjerty carried in operating and using the System, and to pro- 
tect the goyernment in its possession, use, o]jeration, and control 
thereof and from interférence therewith. Strange indecd would it 
be, if the govérnment should pile alongside the emptv cars tised in 
operating a tran.sportation systein a million dollars' worth of army and 
navy supplies reàdy to be placed in and on such cars for transporta- 
tion to spme designated point, to bave it held that thieves, who happen 
to be employed by the govérnment in loading same, Cannot be pun- 
ished under this act, vvhen they steal, carry away, and couvert to their 
own use and benefit such goods of the govérnment, on the ground 
and theory that they, in so doing, did nqt interfère with, or impede 
the possession, use, opération, or control of, such transportation sys- 
tein. Such acts would not only interfère with and impede, but ab- 
solutely prevent, the ''use" of the System for the time being, unlèss 
it be held that stich acts would not offend against the act of Congress 
w€ are coilsidering, inasmuch as the thieves did nothing to prevent 
the engineer and fireman f'rom getting up steam and running the 
empty train to its destination. 

Congress authorized the Président to take over railroads, railroad 
Systems, and transportation Systems, and the Président took them 
over, not for the mère purpose of running trains, and merely to oper- 
ate the instrumentalities used in efifectively 'possessing, using, operat- 
ing, and controlling thèse transportation Systems and railroad Systems, 
but for the purpose of expediting and controlling commerce, and for 
the effective and expéditions transportation of goods, merchandise, 
and other property, as well as people, especially troops ; and when 
Congress in this act spoke of the use and opération of a transportation 
System it intended the words to include the ordinary and effective use 
and opération of the System for the accomplishment of the ehds for 
which such Systems were established and taken over by the govérn- 
ment. And I cannot doubt that Congress intended to include in this 
protection, not only every instrumentality belonging to and forming 
a part'of the System permanently, but ail property and persans be- 
ing carried when the instrumentalities of the System are in opération. 
Let us suppose that a train load of troops was on its way from Buffalo 
ta New York, for oversea service, and that a band of ruffians at Syra- 
cuse, with the train at a standstill, had thrown offensive or dangerous 
matter through the windows amongst the soldiers, driving them from 
the cars even temporarily; can it be said that such acts did not inter- 
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fere with the possession or use of the railroad or transportation 
System ? I think there is a différence between à railroad System in 
opération, or ,a transportation System in opération, and such Systems 
established, but not in opération. When put in motion to effect' tlie 
object or purpose for whicb constructed or established, they are in use 
or opération. When the transportation System, consisting of road- 
bed, rails, cars, engines, and other apparatus, takes on merchandise 
or express matter for transportation, it is being operated and used, and 
to my mind any act which interfères with and prevents this merchan- 
dise or express matter from being carried as intended is an interfér- 
ence with, or an impeding of, the use, opération, and control of the 
System. 

[3] Section 11 of the act of March 21, 1918, further provides; 

"For the taking or conversion to his own use or the enibesizlenient of money 
or property derived from or used in connection witli the possession, use. or 
opération of said raih-oad-s or trans])ortiition Systems, tlie crimiiial stiitutps 
of the L'nited States, as well ais the criniinal statutes of tlie varions statps 
where applicaiile, shall apply to ail ofJicers. agents and employés engaged In 
said railroad and transportation service, vihile the same is under fédéral con- 
trol, to the same extent as to persons employed in the i-egular service of the 
United States." 

It then pr'ovides : 

"Prosecutions for violations of this act or of any order entered hereunder 
shall be in the District Courts of the Tlnited States, under the direction of 
the Attorney General in accordance with the procédure for the collection and 
imposing of fines and penalties now existing in said courts." 

Section 47 of the Criminal or Pénal Code of the United States pro- 
vides as f ollows : 

"Whoever shall embezzle, steal, or purloln any money, ]iroperty, record, 
voucher, or valuable thing whatever, of the raoneys, goods, chattels, records, 
or property of the Unitod States, shall be fined îlot more than five thousand 
dollars, or imprlsoned not more than five years, or both." 

This makes it a crime to embezzle, or steal, or purloin any money 
or property or valuable thing whatever of the moneys, goods, chattels, 
or property of the United States. 

This indictment charges in a separate count the taking over by the 
Président pursuant to law of the railroad and transportation Systems 
hereinbefore described, and that it was being run and operated by the 
United States through the Director General of Railroads, and that 
the défendants were employés engaged in running cars forming a 
part of such Systems, which were carrying from New York City to 
Syracuse, or beyond, certain packages of express matter for hire, and 
that for reasons heretofore stated the United States had not only the 
possession of, but a spécial property in, such goods or packages. The 
indictment then charges that the défendants broke and entered one 
of such cars then being run and operated and carrying such goods and 
packages, and stole, took, and carried away and converted to their 
own use certain of such goods in which the Unhed States had a spé- 
cial property, the property so taken being described and its value 



254 250 FEDEItAL BEPORTBR 

stated. It is not charged that the United States was the sole owner 
of such goods, or that the goods stolen were interstate packages, but 
it is charged that the transportation Systems and cars were then being 
operated by the United States in both interstate and intrastate com- 
merce. 

First. Did thèse défendants, in doing what they did do, take or con- 
vert to their own use "property derived from or used in connection 
with the possession, use, or opération of said transportation Systems"? 

Second. If so, was the property se stolen, taken, and converted to 
their own use by the défendants "of the goods, chattels, records or 
property of the United States"? 

Was this property, then in the possession of the United States and 
so being transported by it, and which was so taken by the défendants, 
"property derived from" the "opération" of said transportation Sys- 
tem? The opération of this transportation System consisted and con- 
sists in drawing or obtaining or receiving from others goods, chattels, 
or other property for transportation for a compensation, and the 
transportation of such property. This is the main thing the transpor- 
tation System does when in opération. It does not operate unless ît 
does this, and only opérâtes when it does this. Hence this property 
and its possession was derived from the opération of this transporta- 
tion System. "Dérive" means (see Century Dictionary) : 

"(3) To draw or receive, as from a source or origin, or by regular trans- 
mission ; as to dérive idea.s froiu the sensés ; to dérive Instruction froiu a 
book ; his estate Is derived from liis ancestors." 

Clearly the property stolen by défendants was derived from the 
opération of the transportation System; that is, hy means àf and 
because of the opération and use of the System. It was by operating 
this transportation System that the United States obtained and came 
into possession of such property. But for such opération of the Sys- 
tem the United States would not hâve had it. So this property so 
stolen was derived from the possession and use of such transporta- 
tion System. In operating such a transportation System the one in 
possession and ojierating it holds himself or itself out as a common 
carrier for hire , id invites custom — ^the delivery to it of property for 
transportation. 'J his is a necessary part of the use and opération of 
the System of transpor'^ation. The words "derived from" do not 
imply that the property stolen or converted by the employé must hâve 
been purchased with money earned in carrying on or operating o'r 
using the System, or that such property must be a part of that which 
came to the possession of the government when the transportation 
System was taken over. 

Assume a deficiency in earnings to carry on, use, and operate the 
transportation System, and an appropriation by Congress to continue 
its opération and use. Assume that a part of siich appropriation is 
placed in the hands of a disbursing officer of the. transportation Com- 
pany for the payment of employés or the purchase of necessary sup- 
plies for operating such System of transportation. Assume that ' an 
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officer, agent, or employé engaged in such transportation service takes 
such money or a part of it and converts it to his own use. May or 
may not such officer, agent or employé be punisHed under the provi- 
sions of this act of Congress for such stealing, conversion, and em- 
bezzlement? It seems to me clear that the moment such money is 
paid over for use in carrying on, using, and operating the transporta- 
tion System it becomes money and property derived from the pos- 
session,, use, and opération of such transportation System. It is money 
drawn and received from the public treasury for use in connection 
with the possession and use and o]5eration of the transjxirtation Sys- 
tem. It seems to me it would be a very refîned construction to say 
that such money. is not "money or property derived from or used in 
connection with the possession, use, or opération of said railroads or 
transportation, System," for the reason it was not actually earned by 
the United States in operating the systeni. This would be adopting 
a narrow construction, for the purpose of 'defeating the opération of 
the statute, inste^d of a sensible and natural one, which would make 
it opèrative and effective. 

When the government has taken over the transportation System, 
and is engaged in using and operating it, the money heing used and 
set apart to be used, and the money earned in such use and opération, 
together witli ail property delivered to the government to be trans- 
ported in using and operating the system, becomes "property derived 
from or used in connection with the possession, use or opération of 
said railroads or transportation Systems," and the officer or agent or 
employé who steals or couverts to bis own use such money or property, 
or any of it, eûmes under the provisions of the act and may be pun- 
ished accordingly. For thé purposes of the act the United States is 
made not only the. custodian, but the owner, of the property so com- 
ing into its possession for transportation. "The criminal statutes of 
the United States * * * shall apply to ail officers, agaits and 
employés engaged in said railroad and transportation service, while 
thci same is under fédéral control, to the same extent as to persons 
employed in the regular service of the United, States." This, to ail 
intents and purposes, makes such persons. employés in the regular 
service of the United States, so far as "the taking or conversion to 
his own use or the embezzlèment of money or property derived from 
or used in connection with the ,po.ssession, use, or opération of said 
railroads or transportation Systems" is concerned. 

[4] Is such property so received and so being transported by the 
United States for hire "property" or "valuable thing whatever of the 
.* , * * goods,' chattels, * * * property of . the United States"? 
How far and to what extent niust the United States be the owner of 
such property ? This indietment charges that the United States had a 
.spçcial property in the goods so being transported, and so stolen and 
converted by the défendants, and states the nature of such ownership. 
. ■ In Dimmick v. United States, 135 Fed. 257, 70 C. C. A. 141, it was 
held, Under what is now section 47 of the Criminal Code of the United 
States, that an averment in the indietment that the stolen money "be- 
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longed" to the United States was sufficient. It îs of course necessary 
that the property stolen shall be "property or valuable thing whatever 
of the goods, chattels or property of the United States" ; but I do not 
think it necessary to allège or prove on the trial that the United States 
was the sole and exclusive owner of the entire property in the thing. 
If the United States has the actual rightful possession of, and is the 
owner of a spécial property in, the thing of value stolen, it is all- 
sufficient. To steal property from the custody and possession of the 
United States, in which the United States has and owns a spécial 
property, is to steal property of the United States. Section 47 of the 
Criminal Code, above quoted, does not say that the United States must 
be the sole and exclusive owner of the entire property in the thing 
stolen. 

"To sustain an indictinent for larceiiy, the goods alleged to hâve been 
stolen must be proved to be the absolute or spécial property of the alleged 
owner, who eannot be lliè défendant." Whartou on Criminal Law, § 1818; 
Oommonwealtb V. Morse, 14 Mass. 217, 218; Commonwealth v. Manley, 12 
Piek. iMass.) 173, 174; Jones v. Commonwealth, 17 Grat. (Va.) 563; State v, 
Purlong, ]9 Me. 225. 

"ïhe proper praetice Is to insert coiints eharging the ownership in as many 
ways as there are parties interested ; but, as a gênerai rule, It wUl be suffi- 
cient if either gênerai or spécial ownership be alleged. Heuce, when bailed 
goods ai'e stolen by a stranger, the ownership may be laid either in bailor or 
bailee." Wharton on Orimlnal Law, § 1918; B. v. Vincent, 2 Den. O. C. 464; 
ïi. V. Bird, 9 C. & P. 44. 

When goods are intrusted to a carrier to carry, such carrier while 
in possession has a spécial property in such goods, and the property 
ownership may be laid in the carrier. People v. Smith, 1 Parker, 
Cr. R. (N, Y.) 329. Says Wharton, § 1824: 

"Whenever a person has a spécial proiierty in a thing, or holds it in trust for 
another, the property may be laid in either." 

See State v. Somerville, 21 Me. 14; State v. Grant, 22 Me. 171 ; R. 
V. Remuant, R. & R. 136, 4 C. & P. 391 : Langford v. State, 8 Tex. 
115; Huling v. State, 17 Ohio St. 583; People v. Bennett, 37 N. Y. 
117, 93 Am. Dec. 551; Commonwealth v. O'Hara, 10 Gray (Mass.) 
469; State v. Mullen, 30 Towa, 203; Commonwealth v. McL,aughlin, 
103 Mass. 435 ; Yates v. State, 10 Yerg. (Tenn.) 549. 

In Yates v. State, supra, the indictment alleged the watch stolen 
to be that of A. On the trial it appeared that B. owned the watch, 
but that he had exchanged it with A. for a few weeks, and that it 
was stolen from the possession of A. It was held that A. had a 
spécial property in the watch sufficient to sustain the indictment. One 
who has the property in goods may be guilty of larceny in stealing 
them from one to whom he has given them in custody in spécial pos- 
session, thereby conferring a spécial property. See Palmer v. People, 
10 Wend. 165^ 25 Am. Dec. 551; State v. Dewitt, 32 Mo. 571. In 
Pierson v. State, 78 Tex. Cr. R. 275, 180 S. W. 1080, and Tyler v. 
State, 78 Tex. Cr. R. 279, 180 S. W. 687, in a prosecution for larceny 
from a freight car in local railroad yards, it was held that ownership 
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of freight was properly alleged in the local freight agent in the one 
case and in the station agent in the other case; it being shown that 
such officiais had charge and control of such yards. 

In this case the lindictment allèges that the United States had and 
has a spécial property in the goods stolen, and that the govemment 
had the possession of the goods, and that the property was stolen and 
taken from that possession. In People v. Bennett, 37 N. Y. 117, 93 
Am. Dec. 551, the court held: 

"Propert.v purehased for the support of the poor by the direction of the 
superintendent of the county, and kept for that purpose, if stolen, may be laid 
in the indictment either as the property of the county or of the superintendant. 

"The office of superintendent of the poor, though invested with corporate 
powers, Is. notwithstanding, a mère agency of the county, and the relation 
between the county and its superintendnt is that of principal and agent." 

In the opinion the court said: 

"It is undenlable that in an Indictment for larceny It Is essential that the 
pleader should aver title or ovvnership in the property stolen to be in the true 
owner, if known, and, if not known, then it should be averred that the owner 
was to the jurors unknown. This is a gênerai rule in criminal pleading, and, 
in applying it, it has been held, that the owner was one who had a gênerai or 
spécial property in the thlng taken. * • * 

"The cases abundantly sustain the position that an averment of ownership 
in the person having the actual possession and control of the thlng stolen at 
the time of the theft is ail that is required." 

In Phelps V. People, 72 N. Y. 334, 357, the court held : 

"It is not iiecessary that an indictment for larceny should name as owner 
one who has the gênerai ownership ; it is sufficient if one be named who has a 
spécial property in the property stolen. 

"So a bailee of property uiay be named as owner, and this as well where the 
eharacter of bailee arose from the fact that the thing came Into his actual 
posisession and cpntrol fortuitously or by mistake, as where it Was created by 
express agreemént." 

In the opinion, Folger, J., said : 

"Nor is it necessary that it be held that the state acquired an absolute 
property In the draft. Whatever right its public agents acquired in it, they 
acquired for it. If that was a spécial and limlted interest in it, still it was 
such an interest as that it made a proper averment to allège that the state 
was the owner. 

"It is not necessary that the indictment should name that person as owner, 
and hlm on 1 y, who has the gênerai ownership of the property, a title, absolute, 
whlch he can malnta'Ih against the whole world. It is enough, if any one be 
named who bas a spécial property In the thing stolen. A spécial property Is 
a qualified or limited right, such as a bailee of It has; and a bailee of prop- 
erty is one to whom the thing has been delivered, to be held according to the 
purpose or object of the delivery, and to be returned to the bailor, or delivered 
over to some other^ when that object has been accompllshed, or for the pur- 
pose of accomplishing it; and the obligation of the bailee may arise by im- 
plied contract. as well as express agreemént." 

It is undeniaWethat the United' Stateg, pursuant to act o£ Congres^j 
has taken over this New York Central Railroad and railroa^ System, 
and also this transportation systejn, the American Railway Eîfpress 

256 F.— 17 
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GcKtnpaiûy, ahd that the government is, and at thé time of the com- 
mission of the acts constituting' the alleged ' offense' was, actually in 
possession and using and operatirig them for ;thë 'transportation of 
persons'and property for its own purposeS aiîd àlso for hire. This 
had'been donethrough or by act of the Président; èî the United States 
duly 'aiithorized thereto, who, by like authofity, put same in the actual 
cûsto'dy of Wm. G. McAdoo, who was nartied''Director General of 
Railroads. Neither the United States, nor the' ' -Président, nor the 
Director General, is doing this as agent for the. railroads or the trans- 
portation companies. The United States, through its officers and 
agents, is doing ail this on its own account, and to àçcomplish its own 
purposes, including service to and for the gênerai public. The United 
States, is not in partnership with thèse transportation or railroad Sys- 
tems. The earnings for the time being, and until such time as thèse 
properties are turned back to the possession and control of the cor- 
porations owning them, belong to the United States. He who steals 
such earnings steals the money of the United States. The property 
received by those in charge of thèse transportation Systems for trans- 
portation is received by the United States, to be transported by the 
United States, and is in the custody and under the pi-otection of the 
United States as bailee and carrier, and the United States bas a prop- 
erty therein. Congress had power to enact laws for the protection of 
this possession, use, and opération and of ail property coming into 
its possession in. operating the Systems, and it was not so short-sighted 
as to enact a statute for the protection of the mère opération of the 
instrumentalities forming the physical part of the Systems and such 
instrumentalities, leaving the United States poWerless, except as it 
njight resort to local state courts, to protect the millions of dollars' 
worth of merchandise in the custody of the United States as bailee and 
carrier, and being transported by it, against thë déprédations of rob- 
bers and thieves. As was said by Tudge Booth in Dboley v. Penn- 
sylvania Railroad Co. (D. G.) 250 Ked. 142: . , ■ 

"In the statute above quoted, the Président was authorized to 'take pos- 
session, assume control and utlUze any systenl of transportation.* It needs no 
argument to show that It was necessary, in order that thèse powers be made 
effective, that the iwssesslon, the control, and the utllizatloii of the property 
ahould be exclusive, and not subject to interférence byprlvate parties." 

It is ùnnècéSsary to enter into a discussion of the exact relations 
éxisting betweçn thèse transportation companieS; and ,the government 
of the United States, or into a minute statement of the obligations 
owing by thfe one to the other. Under the décisions; aS we hâve seen, 
it is all-stiffiçient that the United Stiatés, is in the l^^f ul possession and 
control 6f thèse transportation , Systems ahd of thë propçrty belonging 
thereto, and.is operating same, and that in: S0' operating them the 
United States invites and receives into ifs' possesisibn shipménts of 
freight, express matter, goods, and çhattels, which as, f common, car- 
rier ârid èailèè it undertakes tô carry afi'd' deliVer, ahd'that the United 
Stàtès, . in ' such capacity and occup^yin^ SUch rdatiôrtfe, has a spécial 
property ici'SÙch gôods. It is ehtirely immàterial ■whéthèr or not thé 
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goods in question in this case and stolen by the défendants constitUted 
in whole or in part an interstate shipment. The power of the United 
States to tâke over, control, and ope rate thèse railroad and transpor- 
tation Systems carries with it as incident thereto the pôwer to pro- 
tect and préserve them in every part, and also to protect and préserve 
ail property lawfuHy receivëd iiito its custôdy in so operâtîng same. 
The United States may protect its property, and ail property in its 
possession and under its control in which it has a property interest, 
anywhere and everywhere within the limits of the United States. 

In this case the railroad bed, right of way, tracks, engines, cars, 
appHancçs, and stations, with power. houses, etc., are ail iri the pos- 
session and undèr the exclusive control of the United States, and sub- 
ject to its jurisdicfiôn. It is truethat we must find some statute de- 
nouncing it as a criininal offense to intermeddle with the possession 
and control and opération oi thèse Systems and of the property çar- 
ried thereby, while under government control, hefore such acts can be 
punished by the fédéral Courts as crimes. In the United States courts 
we hâve no comrrion-law crimes, but Congress has undertaken to cover 
this whole stfbject by, the act of Màrch 21, 1918, and in my judgment 
has donc so effectivély. The proclamation of the Président, taking 
over the transportation systèms, declared.: 

"And whereas, it Is provided by section 1 of tlie act approved August 29, 
1916, entitled 'An act riiaking appropriations for the support of the army for 
the fiscal year eniiiog'June 30, 1917, and for other purposes,' as follows : 'The 
Président intinje of war is empowered, through the Secretary of War, to take 
possession and assume control of any .System or Systems of transportation, or 
iiny part thereof, and to utilize. the same, to the exclusion, as far as may be 
necessary, of tfll -other trafïie thereon, for the transfer or transportation of 
troops, war materlal, and equipmeiit, or for such other purposes eonnected 
with the emergency as may be needful or désirable.' 

"And whereas, it has now become necessary In the national défense to take 
possession and assume control of certain Systems of transportation and to 
utlUze the same, to the exclusion, as far as may be necessary, of other than 
war trafflc thereon, for the transportation of troops, war materlal, and equlp- 
ment therefor, and for other needful and désirable purposes coimected with 
the prosecution of th^ iWar : 

"Now, thereforé, I, Woodrow Wllson, Président of the United States, under 
and by virtue of the powers yested in me by the foregoing resolutions and 
statute, and by vlrtuepf ail other powers thereto me enabliug, do hereby, 
through Newton D. Baker, Secretary of War, take possession and assume con- 
trol at 12 o'cloek npon on the 28th day of December, 1917, of each and every 
.System of transportatlop and the appurtenances thereof located wholly or in 
part within the ljç>unda ries of the continental United States and conslsting of 
raiiroads and owned or çontroUed Systems of coas*wise and inland transpor- 
tation engaged in gênerai transportation, whether operated by stefim or by 
electric power, includlng also terminais, terminal companies, and terminal as- 
sociations, sleepipg and parler cars, private cars and private car Unes, eleva^ 
tors, warehouses, telegraph and téléphone lines, and ail other equipment and 
appurtenances çomçionly ,used upon or operated as a part of such rail or 
combined rail arid' water^ syçtems of transportation, to the end-.that such Sys- 
tems of transportation iie'utilized for the transfer and transportation of troops, 
war materlal, and eqnlpment,, to the exclusion so far as may be necessary of 
ail other trafflp therpon, ànd that so far as such exclusive use be not necessary 
or désirable such Systems of transportation be operated and utlllzed in the 
performance of piic^i other services as the national intereat may require and 
of the usua,! an^ordlnary business, and duties of commou carriers." .• : , 
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General Order No. 1 declared : 

"3. AU transportâtlon Systems covered by said proclamation and order shaU 
be operated as a national System of transportation, the common aud natlouiil 
needs being in ; ail instances held paramount to any actual or supposed cor- 
porateadrantage.i AU terminais, ports, locomotlyesi rolling stock, and otlier 
transportaiion facilities are to be fully utilized to carry out this purpose wlth- 
ont regard to ownership. 

"4. The désignation of routes by shippers is to bé disregarded wlien speed 
and effleieney of transportation service may thus be promoted. 

"5. Trafic agreements between carriers must not lie permitted to interfère 
with expéditions movements." 

. I am well aware of the décision of the Suprême Cçurt that there 
can be no constructive oiïenses, and the court caiinot extend or broad- 
en a criminal statute, for the reason it thinks Congress should hâve 
made it broadér and more comprehensive.. United States v. Bath^ 
gâte, 246 U. S. 220, 38 Sup. Ct. 269, 62 t. Ed. 676; United States 
V. Weitzel, 246 U. S. 533, 543, 38 Sup. Ct. 381, 62 L- Ed. 872; Todd 
V. United States, 158 U. S. 278, 282, 15 Sup. Ct. 8$9, 39 h. Ed. 982; 
United States V. Harris, 177 U. S. 305, 20 Sup. Ct., 609, 44 h. Ed. 780. 
However, when the acts done and complained of are malum in se, 
criminal in their nature, and plainly within the words of an existing 
applicable statute, giving them their ordinary meaning, and clearly 
within the spirit and intent of the statute, the .court should not seek 
for and adopt.a possible and narrow construction, which will permit 
the commission of lawless and immoral acts, destructive of property 
rights and detrimental to the public interests. -- , 

In United States v. Corbett, 215 U. S. 233, 242, .243, 30 Sup. Ct, 
81, 84 (54 L. Ed. 173), the court held: 

"The rule of strict construction of pénal statutes doe^ po^, require a narrow, 
technical meaning to be given to words, in disregard, oï their cohtest, and 
s» as to f rustrâte the obvious législative iritent." 

In the opinion the court said: 

"But the argument is that, however cogent may be, 'tïïè considérations jùst 
stated, they ar« hère inapplicable, l)ecause the stàtutè is' a Criminal ohe, re- 
qulring to be strlctly eonstrued. The prlnciplè is ^é'méiitary, but the appli- 
cation hère soiight to be made is a mlstaken ohe: Ttifeitiiïè'tjf' strict construc- 
tion does not requlre that the narrowest technical nièiïiiné be given to the 
words employed in a criminal statute, in disregard of their context and in 
frustration of the obvious législative intent. tJnited States V. Hartwell, 6 
Wall. 385: [18 L. Ed. 8.30]. In that case, ansvverirtg thé'cjïntehtion that penai 
laws are to be eonstrued strlctly, the court said' (pa^ë 8&5) : ' ' 

"'The Ob.1ect in construing pénal as wèll as othef* sitatutés Is to àscertain 
the législative intent. * * * nche words must not be ilarrowéd to the ex- 
clusion of what the Législature intended to embràce; bvit ttiat Intention must 
be gathered from the words, and they must be Siich as to leavë no room for a 
reasonable doùbt npon the subject. * • » Tbe i-ule of sti^ct construction Is 
not violated by permitting the words of the statiite to Bave tBèlr full meaning, 
or the more extended of two meanings, as the 'widëi^popular, inStead of thé 
more narrow tèchiilcal, one; but the words shquld'bè taken iïi such a sensé, 
bént nelther bne way nor the other, as will beSt manifest the leglsaative 
intent.' ■ ■:/ i'^ ■ ■ ,;=' 

"It is to be observed that the rule thus stàtëd affdtds Hô ground for ex- 
tending a pénal statute beyond its plain jneaniiig. But it idctrlcates that & 
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meanlng whlch Is withln the text and wlthln Its cleai" intent Is not to be de- 
parted frora because, by resorting to a narrow and technlcal Interpretatton 
of particular words, the plaln meanlng may be distorted and the obvions pur- 
pose of the law be frustrated. Bolles v. Outlng Co., 175 U. S. 2«2, 265 [20 Sup. 
et. &i, 44 L. Ed. 156], and especially United States v. Union Supply Com- 
pany, decided this term [215 U. S.] 50 [30 Sup. Ct. 15, 54 L. Ed. 87]." 

In United States v. Union Supply Co., 215 U. S. 50, 30 Sup. Ct. 15, 
54 L,. Ed. 87, it was held : 

"Where corporations are as much wlthln the mischief aimed at by a pénal 
statute and as capable of wlUful breaches of the law as Individuals, the 
Btatute will not, if it ean be reasonably Interpreted as Includiug corporations, 
be interpreted as excluding them." 

The demurrer to the indictment is overruled. 

Since writing the above, the défendants hâve been put on trial and 
convicted. The proof on the trial sustained every allégation of fact 
stated in the indictment and in the above opinion, and the above may 
be regarded as giving my reasons for refusing to set aside the ver- 
dict of the jury. 



BURR et al. y. CITY OF COLUMBUS, OÎÎIO, et al. 
(District Court, S. D. Ohio, E. D. October 29, 1918.) 
No. 106. '. 

1. Carriers (S=12(9) — Rate of Fabe — Charter Contbàct. , 

A franchise contract between a city and a street rallroad Company for 
a term of 25 years, flxing the rate of fare, Is bindlng on both parties 
throughout the tenu, and cannot be terminated by the company on tbie 
grouûd that the eontinuance of normal labor conditions was an Implled 
term, and that the abnoriual increase in wages caused by the war and 
the action of the War Labor Board renders further performance at the 
fix'ed rate of fare Impossible, because it would banknipt the company. In 
such case, whlle such abnormal conditions were not contemplated by 
either party, the company might hâve guarded against them In the con- 
tract. , 

2. Carriers ■©=>! 2(0)— Charges — Franchise— ReI;Ease fboh Performance — 

Action by War Boardi 

The âxing of wages to be paid by a street rallroad company in arbitra- 
tion by the War Labor Board, although at a rate whlch, under the charter 
çootract between the company and the city, is confiscatory, Is not such a 
direct interférence vvith tlie contract by the government as to excuse the 
company from performance. 

In Equity. Suit by I. Tucker Burr and others against the City of 
Columbus, Ohio, and others. On motion of complainants for prelim- 
inary injunction and by défendants to dismiss bill. Motion for in- 
junction denied, and bill dismissed. 

Affirmed 249 U. S. , ,39 Sup. Ct. 354, 63 L. Ed. . 

[Editor's Note. — With this opinion should be réad Judge Westen- 
haver's opinion in Columbus Railway, Power & Light Co. v. City of 
Columbus, Ohio, et al. (D. C.) 253 Fed. 499.] 

^spFpr other cases sm sam* topic & KBY-NUMBER ta ail Key-Numbered Dlgestn & Indexe* 
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William O. Henderson, Henry J. Booth, Hendersoh & Burr, aud 
Bopth, Keating, Ppmerene & Bûulger, ail of Columhus, Ohio (Joseph 
S. Clark and, Henry A. McCarthy, both of Philadelphia, Pa., of coun- 
sel), for complainants. 

Henry L,. Scdrlétt, City Atty., of Colnmbus, Ohio (Piigh & Pugh, of 
Columbus, Qhio, of counsel), for défendants. 

HOLLISTER, District Judge. Heard on motion of complainants 
for a preliminary injunction restraining the défendants, pending the 
suit, from in any way, forcing or compelling, or attempting to force 
or compel, the Columb>us Railway, Power & Light Company, a corpo- 
ration of Ohio, hereinafter called the company, to operate its lines 
of Street railway in the city of Columbus under the certain ordinances 
set out in the bill, and on défendants' motion to dismiss the bill. 

The complainants are owners of mortgage bonds of the séries of 
first mortgage bonds executed by the company. It is assumed for 
the purposes of this case that complainants hâve the capacity to bring 
the suit, and, being citizens of states other than Ohio, the court has 
jurisdiction to entertain it and make appropriate orders. 

With the exception of parties plaintiff, this bill is in substance, and 
almost exactly in language, the same as thé bill filed by the company 
in the suit instituted by it, in which Judge Westenhaver found, in an 
exhaustive opinion handed down September 20, 1918, that the court 
had no jurisdiction, in that no fédéral question was involved, and 
that the bill, on the facts alleged, was without merit. 

The changes in the bill are designed to make a stronger case than 
the allégations in the bill in the suit brought by the company pre- 
sented. To the statement in that bill, "The further opération of said 
company's street railway property at said rates of fare would be not 
only impracticable, but impossible, both financially and otherwise," 
is added, "and would bankrupt said company within a short time." 
This bill includes also allégations, not found in that bill, showing that 
the franchise rate of fare is unfair, unreasonable, and confiscatory, 
and the injury that would resuit to complainant's security in the event 
of bankruptcy. From the prayer is omitted the prayer in the com- 
pany's bill that the city be enjoined from interfering with the posses- 
sion or control of the street railway property. Other minor changes 
need not be noticed. 

With the exception of the question of complainants' capacity to sue, 
Judge Westenhaver's opinion in the company's case is applicable to 
every issue presented in this case. Since I agrée with his conclusions, 
it would be a useless task to again discuss ail of the principles in- 
volved, or to set out at length the numerous authorities dealing with 
them. I bave considered ail of them, and the elaljorate briefs of 
counsel, worthy, of so important a case, which, as one of counsel, for 
complainants remarked at the opening of the argument, présents some 
novel considérations. 

[1] Some observations appropriate to the.se may not, howevei-, be 
amiss. The hovel feature of prime importance lies in the claim of 
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complaiiiants that the doctrine of implied conditions in the law of con- 
tracts is applicable to the facts stated in the bill. The diligence o£ 
connsel has not discovered a case like it. The able opinion of Judge 
Killits in the Toledo Street Railway Case (D. C. August 2, 1918) 254 
Fed. 597, of Judge Tuttle in the Détroit Street Railway Case (AugUSt 
12, 1918),! of Judge Chatficld in the Brooklyn Case (D. C. September 
9, 1918) 253 Fed. 453, and of Judgo Allread in the Village of Fort 
Loramie Case (July 9, 1918), not as yet reported, are not applicable, 
for the reason that in ail of thèse the street railway franchises had 
expired, or the road was in the hands of a receiver, or was operated 
by a third party, a purchaser at judicial sale. Hère the primary ques- 
tion in the case is whether or not they bave corne to an end. If they 
hâve, then the considération of thèse cases would be necessary, as well 
as the highly important Case of the Denver Waterworks, decided by 
the Suprême Court of the United States March 4, 1918. 246 U. S. 
178, 38 Sup. Ct. 278, 62 L. Ed. 649. 

If the conclusion is right that, under the authorities, the ofîer and 
acceptance of the franchises in question constitute a contract binding 
on both parties for the 25 years of their respective lives, then thèse 
cases hâve no application, unless the circumstances alleged are such 
as to bring into opération rules which excuse the performance of a 
contract solemnly entered into. If such circumstances exist, it might 
he said, as it is in this case, that, the franchises having corne to an 
end by the nonfulfillment of conditions implied when the contracts 
were made, an attempt to enforce the contracts and require the carry- 
ing of passengers at the agreed upon rate is the same as if the coun- 
cil had passed an ordinance prescribing confiscatory rates. 

Whether or not there may be a différence between agreed rates and 
prescribed rates accepted by the grantee in such franchises as thèse, ànd 
whatever views may be entertained by courts of last resort in some 
of the States on the propriety of the grantee's bringing a contract, 
binding on the grantor, to an end because the agreement only requires 
opération at prescribed rates while the franchises are being enjoyed, 
is not, in Ohio, important; for, under the décisions to which Judge 
Westenhaver called attention, and especially the décision of the Su- 
prême Court of the United States in the Cleveland Street Railway 
Case, 194 U. S. 517, 536, 24 Sup. Ct. 756, 763 (48 L. Ed. 1102), in 
which Chief Justice White said, "We can see no escape from the con- 
clusion that the ordinances were intended to be agreements binding 
upon both parties definitely fixing the rates of fare which might be 
thereafter charged," the question is no longer, in a District Court, 
open to debate. 

At the conclusion of the arguments of counsel, the légal questions 
being presented at length and with much clearness, I had no doubt 
that the franchises were contracts for their full terms, but had some 
doubt of the correctness of the défendants' contention that the doctrine 

1 Judgment reversecl by Suprême Court 248 U. S. 429, iîO Sup. Ot. 151, 03 
L. Ed. . 
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of implied conditions was not applicable to the facts of this case, both 
as to complainants' claim that the pending world war and the con- 
sequential increased wage of labor to an extent that would bankriipt 
the company, unless it received higher rates than the contract rates, 
and as to the action of the War Labor Board in fixing wages in an 
amoLint so large as to bring about the same resuit, could not hâve been 
in contemplation of either party at the time the contracts were entered 
into, and that therefore the contracts were at an end. 

That doubt lingers still. It must be conceded by défendants that, 
when the contracts were made, the parties could not bave had in 
mind the possibility that years thereafter such a catastrophe as this 
war would hâve befallen the world, and that the extraordinary rise 
in the cost of living, resulting therefrom, would bave required an ad- 
vance in the cost of labor so great as, if opération under the franchises 
were continued at the contract rate, to bankrupt the company, or that 
what was in efîfect a governmental compulsory war board of arhitra- 
tion would fîx a confiscatory wage for labor. 

If to the facts involved in this concession is applied what was said 
by Mr. Justice Jackson in Railway v. Hoyt. 149 U. S. 1, 15, 13 Sup. 
Ct. 779, Z7 L. Ed. 627, and by Vaughan Williams, L. T., in Krell v. 
Henry [1903] L- R. 2 K. B. 740, it will be appreciated that much may 
be said in support of complainants' position. In the former case it 
was said (149 U. vS. 15, 13 Sup. Ct. 784, 37 L. Ed. 627) : 

"But where the erent is of such a character that It eannot be reasonaWy 
supposée! to hâve been in the conteni)ilation of the contracting parties when 
the contract was made, they will not be held bound by gênerai words, which. 
though large enough to indude, were not used with référence to, the possibility 
of the particular contingency whlch afterwards happons." 

And in the latter (page 749) : 

"I do not think that the prlneiple of the civil law as introduced Into the 
English law is limited to cases in which the event eausing the impossibility 
of performance is the destruction or nonexistepce of sotnething which is the 
subject-matter of tlie contract or of some condition or state of things express- 
ly specified as a condition of it. I think that you tîrst hâve to ascertain, not 
necessarily from the ternis of the contract, but, if required, from hecessary 
inferences, drawn from surrouncling clrcumstances recognized by both cout 
tracting parties, what is the substance of the contract, and then to ask the- 
question whether that .'wbstantial contract needs for its foundatlon the assump- 
tlon of the existence of a particular state of things." 

It is urged that when the contracts were made the city wished to get 
their benefits for 25 years, and the company expected to obtain the 
advantage of opération for 25 years. Thus the contracts were to be 
of mutual advantage for that length of time. It is argued that both 
parties knew, agreeing on the terms accordingly, that bankfuptcy 
would make impossible the fulfillment of the contracts, and that its 
conséquence woujd be disastrous to both parties ; that they knew that 
wages were the greatest single item in the cost of opération; that 
they had in mind only such increases or decreases as might be ex- 
pected in .normal titnes ; that if the rate of f are per passenger were 
low, such increases of labor as normal conditions might bring about 
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would be compensated by the increased number of fares in a growing 
city, such as was Columbus at the time the contract was entered into, 
and is now ; and that the wages of labor in normal tinies was a con- 
dition implied from a considération of the parties, the entire contract, 
its peculiar character, and from ail the circumstances. 

This argument carries counsel further than the circumstances of 
this case require, and, if sound, would lead to the conclusion that any 
abnormal labor conditions of such a character as to bring about the 
bankruptcy of the contracter by rendering compliance impossible would 
excuse him from performance and bring his contract to an end, This 
cannot be. A fréquent illustration of abnormality in labor conditions 
is strikes, and their often disasfrous financial conséquences to the em- 
ployer of labor. No one would now say that strikes and their results, 
however serions the financial conséquences, bring to an end the con- 
tractor's obligation to perform his contract requiring the employment 
of labor.' For still less cause could one affirm that if, upon adjustment 
of the controversy, the contracter agrées on a wage so high that it 
would bankrupt him within a short time, he could terminate his con- 
tract. 

The case finds no analogy in those cases in which it is held that a 
contract for personal service cornes to an end on the death of him 
who has contracted to perform it, or in those cases in which a fact 
must hâve been in the minds of the parties without which the express 
contract, silent on the subject, would not hâve been entered into, such 
as C. & O. R. Co. v. McKell, 209 Fed. 514, 522, 126 C. C. A. 336 
(C. C. A. 6), and Wheeling & L. E. R. Co. v. Carpenter, 218 Fed. 
273, 285, 134 C. C. A. 69 (C. C. A. 6), in which express contracts by a 
railroad company with the proprietor of a coal mine on its road to 
take for itself for fuel purposes, or to haul away, a stipulated amount 
of coal, were held to embody implied agreements that the railroad com- 
pany would supply sufficient cars to haul the stipulated amount of 
coal away, or in such cases as Krell v. Henry, |'19031 2 K. B. 740, in 
which the conclusion was that, inasmuch as the letting of the Win- 
dows was, as well understood by both parties, to permit the user to see 
King Edward's coronation procession, the indefinite postponement of 
that ceremony, because of the illness of the King, brought the contract 
to an end, or in the Seamen's Case (Liston v. Steamship Carpathian, 
[1915] h. R. 2 K. B. 42), in which it was held that the seamen's con- 
tract for the entire voyage was, at their élection, brought to an end 
before completion by the danger of capture by enemy ships, the 
threat of which was learned by the seamen at a port at which the ship 
touched during progress of the voyage, and from which the sailors 
refused to proceed except at an increased wage. 

If there is any analogy presented by the Seamen's Case, it lies in the 
fact that in that case the danger of capture during the voyage was 
not in the minds of the shipowner or the seamen when the shipping 
articles were agreed to, while in this case the certainty of bankruptcy, 
growing out of conditions afïecting wages brought about by the same 
war, could not hâve been contemplated by either party. 
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, Xogically, if the Seamen's Case, is applicable to .this, and should be 
adopted as the law of such a case as this (it was decided in February, 
1915), the way would be open for the destruction of innumerahle cOn? 
tracts, to carry out which the employment of labor is necessafy, and 
which the parties expected, and agreed, to carry out, whatever the 
condition of the labor market might be during performance. In my 
judgment, the Seamen's Case does not apply to this, nor do I think 
vvhat was said by Mr. Justice Jackson and Vaughan Williams, I^. J., 
hereinbef ore quoted, do apply or were intended to apply to any 
possible case which might arise. In tliose cases the parties did not 
hâve in mind, and there was no reason why they should, that in one the 
particular circumstances over which they had no control might pre- 
vent the storing of the grain the railroad company agreed to deliver 
and was ready and willing to deliver, and in the other that the proces- 
sion, to see which was the object of the contract, might not take place. 

But the circumstances hère présent a différent case. In the prépa- 
ration for the bidding there were a number of prime factors the com- 
pany had in mind in determining the rate at which it was willing to 
carry each passenger. That was based on a number of considéra- 
tions: The then population of Golumbus; the rate of increase in 
the city's population, as shown by the census, and perhaps by intérim 
statistics; the cost of opération, including salaries, supplies, and es- 
pecially wages. The great item of cost each year would be wages, 
seldom subject to diminution, and having in it even at that time poten- 
tialities of tremendous increase. What labor in this country would 
be demanding during 25 years was one of the most important ques- 
tions to be debated by the promoters of complainants' predecessors. 

On the figure to be paid in wages each year depended the great 
question of dividends, without at least the hope of which the franchises 
would not bave been sought. Unexpected conditions in the labor 
market, growing out of a war of such character as to bave been be- 
yond the anticipation of any one, hâve thrown the carefully considered 
plan, which involved revenues greater than cost, out of adjustment, 
hâve reversed the contemplated ratio of revenues to cost, and bave 
defeated the plan. 

While the parties did not anticipate the happening of this war, yet 
the contracter might well hâve anticipated such rising wages, possible 
during 25 years, from whatsoever cause, as might wreck the plan and 
precipitate bankruptcy. As in the law he would be required to guard 
himself against the conséquences of nonfulfillment by reason of strikes, 
so hère the contractor coukl hâve guarded itself against an increase in 
the cost of labor so great as to prevent its doing what it agreed to do. 
Contracts for future performance often contain a clause excusing the 
coiitractof from performance niade impossible by future happenings 
over which he bas no control. 

Of course,- the grantee hère intended, expected, and contracted to 
operate under the franchises for 25 years at the contract rate. Since 
to do this it was necessary that wages should be always at a figure 
which made performance possible, it was :necessa:ry, in my. judgment, 
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for the grantee of thèse franchises to hâve guarded against a sltuatiori 
which might happen, namely, the failure of revenue to meet expenses 
through circumstances unanticipated and over which the grantge had 
no control. 

This brings into apphcation what was also said by Mr. Justice Jack- 
son in Railway v. Hoyt, 149 U. S. 1, 14, 15, IJ Sup. Ct. 779, 784 (37 
L. Ed. 627): 

"There can be no question that a party may by an absolute con tract bind 
himself or itself to perlorm thlngs which subsequently become impossible, oi- 
pay damages foi- the iionperformance, and sucli construetipn is to be put upou 
an nnqualified undertaUing, where the event whichi causes the impos-sibility 
might hâve been anticipa ted and guarded against in the Contract, or where the 
imposslbility arises froni the act or defuult of the promisor." 

If this conclusion is sound, and I think it présents the better argu- 
ment in the debate, then the doubt must be, and it is, so far as this court 
is concerned, resolved in favor of the défendants. 

[ 2 ] But, it is said, thèse wages were fixed at a confiscatory rate by 
ihe War L,abor Board, and thereby the case is brought within the prin- 
ciple of MetropoHtan Water Board v. Dick, Appeal Cases [1917] 
H. of L. 119, 2 K. B. 1, and of Judge Ray's décision in the Knitting 
Company Case (D. C.) 250 Fed. 278, in each of which a contracter 
was excused f rom performance. In one, the Enghsh government com- 
mandeered the plant of a contracter to build waterworks, making it im- 
possible for hira to proceed with his contract. In the other, the Knit- 
ting Company's mill was, in efïect, commandeered by the United States 
government, rendering the performance of its contracts with others 
impossible. 

This is a différent case. Hère the government did not interfère di- 
rectly with the contract, or appropriate in any way the complainants' 
plant to any of the government's purposes. The vis major apparent in 
those cases is wholly lacking hère. It is true that the requirement to 
submit to the arbitration of the War Labor Board was, in effect, com- 
pulsory, and its award binding ; but it was not the award which 
brought about the condition which threatens the company with bank- 
ruptcy. It was the condition which made the award necessary which 
brought about the resuit. Presumably the award was just. Any prop- 
er adjustment between the company and its employés would neoessa- 
rily hâve been substantially, so far as results are concerned, the same 
sum as the award. 

Fronj what has been said, the conclusion must be that thèse fran- 
chises constitute valid contracts for 25 years from their date, binding 
on both parties, that the doctrine of implied conditions is not applicable 
to the circumstances of the case, that no fédéral question is involved, 
and that the bill is without merit. 

It is urged that, since the court has acquired jurisdiction through 
the diverse citizenship of the parties, a preliminary restraining order 
may issue, in view of the great existing public emergency growing out 
of the controversy between the city and the company. Whatever might 
be the power of the court in an action by the city against the com- 
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pany for spécifie performance to hold tlie situation in statu quo until 
the légal rights of the parties are deterniined, it is not called into ex- 
ercise hère, for reasons dealt with by Judge Westenhaver, and for the 
reason that the court should not issue a preliminary restraining order 
in a case in which the court, on hearing the motion to dismiss, is of 
opinion that the complainant has no cause of action. 

The bill will be dismissed at complainants" costs. Necessarily, the 
motion for a preliminary injunction is denied. 

We hâve been discussing légal rights cognizable hy a court of equity. 
The allégations in the bill, however, présent other aspects and involve 
considérations of the highest moment to the people of Columbus, to 
the public comfort, convenience, and peace, as well as to the large 
interests of complainants novv jeopardized by a situation unforeseen 
by it and the city when the franchises were granted, and which, un- 
happily, the company's predecessors did not safeguard, although they 
should hâve done so. "The présent emergency," Judge Westenhaver 
said in the company's case, "calls urgently for some kind of accommo- 
dation or temporary compromise between the parties." In that, and 
ail that he says in that behalf, I agre«, and may be permitted to ex- 
press the hope that thé city's représentatives will meet with the repré- 
sentatives of the company in a spirit of accommodation and compro- 
mise, and that the représentatives of the company will meet with 
them and frankly disclose such îacts as the city's représentatives should 
know when the question of what would be a reasonable rate, under 
the présent conditions, is discussed and agreed upon. 



CREWS V. IIXINOIR COAIMERCTAL jriCXVS ASS'N. 

(District Court, D. Nebïaska, Hastings Division. December 21, 1016.) 

Insurance <®=»627<1) — Suit Aoainst Foreign Corporation— Sh:rvice of Pro- 

CBSS. 

Under Nebraskii sta tûtes relatins to service on Insurance companies and 
other corporations, Rev. St. Nel). ]i)l.'!, §S "fl.'î.j, 7tK(î. and^section .S172, pro- 
vldlng tluit any one, who by autbority receives money from anotlier to be 
transniitted to an Insurance coniimny for a policy, sliall be rteemed an 
agent, a policy holder of a foreign mutual îissessment life company, who, 
liavlng a .single blank applif^ation, procureil another to fill it ont, and for- 
warded it with the initial fee. but withoiU: letter, to the company, cannot, 
by reason of such transaction, be considored an agent on whorn service 
may be made a year after\yard in an unrelated case. 

At Law. ; Action by Anna D. Crews against the Illinois Commer- 
cial Men's Association, On objection by défendant to jurjsdiction. 
Objection sustained. , 

Stiner & Boslaugh, of Hastings, Neb., for plaintiff. 

Tibbets, Morey, Fuller & Tibbets, of Hastings, Neb., for défendant. 

MUNGER, District Judge. An objection to jurisdiction over the 
défendant is based on the service of .summons in this case. The, de- 

(g=iFor other cases see same tdpio k KEY-NUMBBR in ail Key-Numbereû Digests & Indexes 
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fendant îs a foreign insurance Company. The plaintifï relies on sec- 
tion 7635, Rev. St. Neb., providing, "When the défendant is an in- 
corporated insurance company, and the action is brought in a county 
in which there is an agency thereof, the service may be upon the chief 
officer of such agency," and on section 7636, "When the défendant is 
a foreign corporation, having a managing agent in this state, the serv- 
ice may be upon such agent," and also on section 3172, which provides 
that "any person, * * * ^ho shall with authority receive or re- 
ceipt for money f rom other persons to be transmitted to . any such 
company * * * for a policy or policies of insurance, * * * 
shall be deemed to ail intents and purposes an agent * * * of such 
company." 

The plaintifï shows that there was service in this case upon a policy 
holder, who had presented a blank application to another person, and 
solicited him to fill out the application, had received $2 from such 
person for the initial payment, and had transmitted the application 
and money to the insurance company, who accepted it and issued a 
policy thereon to the third person. 

The défendant shows that it is a mutual assessment company, or- 
ganized under the laws of Illinois, and having its headquarters there, 
and accepting as policy holders only traveling salesmen, and it has but 
one method of doing business in procuring new members. That meth- 
od is to hâve the applicant mail to the company his written applica- 
tion, with membership fee of $2, and then having the board of direc- 
tors act upon the application. No solicitors or agents, in, the common 
meaning of the word, are employed. In this case the company had 
sent out a circular letter to the policy holders, in Septenïber, 1914, re- 
lating to a railway mileage question pending before the Interstate Com- 
merce Commission, and one of them came into the hands of William 
Ray a policy holder in Nebraska. The foUowing words were a part 
of this letter: 

"Won't you kindly Ui?e the Inelosed application to get one new member for 
the association? It will help us out on the extra expense of getting out this 
letter, which is done for the good of ail traveling nien. ^2 will pay his mem- 
bership fee and carry his insurance to January lôth." 

William Ray solicited John Ray to become a member, and John Ray 
filled out the blank application and paid William Ray $2, and this was 
sent to the company at Chicago, in an envelope which contained noth- 
ing else. The company accepted of John Ray the application, and is- 
sued him a policy, and thereafter dealt with him as a policy holder. 

No other act of William Ray appears, upon which is based a claim 
of his agency for the company. The date of the application by John 
Ray was in October, 1914, and the policy was issued to him in the 
same month. 

The date of service of summons in this case was in October, 1915, 
and the return shows it was served on "William W. Ray, agent of 
the said Illinois Commercial Men's Association, no président, secre- 
tarj'; jr other chief officer found in said county." 



270'> • .\ ' .256 FEDEllAL REPORTER! .. 

It is unneeessàfy to discuss the question whether à service is showri 
upon a "chief officer" of an agency, or service upon a "managing 
agent," if the service was upon one who was not an agent of any kind. 
Was William Ray an agent of the company when he was served? Ac- 
cepting the définition of section 3172 of the Nebraska statutes and con- 
ceding that his feceipt of money from John Ray was with authority, 
how long thereafter did his agency for the company continue ? That 
transaction was completed as soon as the company issued the policy to 
Jolin Ray. There was nothing in the transmission indicative of an 
intention to obtain other applications of insurance. No reason is per- 
ceiVed why William Ray should not be held to hâve been an agent 
of the company for 5 or 10 years after obtaining the application of 
Joîin Ray, if he is held to be an agent after it was. èccepted. 

John Ray and William Ray treated the transaction as closed when 
the policy was issued, and the proofs show that thecompany did not 
knovir that William Ray had actéd in soliciting, obtaining, or remitting 
the application of John Ray. Certainly William Ray could not be 
said to continue to be the agent of the company, because of that trans- 
action, so as to be amenable to service of summons a year thereafter, 
in a case arising upon an entirely différent policy of insurance issued 
four years before. As his agency, if it had.existed, had ceased, serv- 
ice of summons upon him was not service on thé company. Campbell 
Printing Press & Manufacturing Co. v. Marder, Luse & Co., 50 Neb. 
283, 69 N. W. 774, 61 Am. St. Rep. 573 ; St. Clair v. Cox, 106 U. S. 
350, 1 Stlp. Ct. 354, 27 L. Ed. 222 ; Continental Wall-Paper Co. v. 
Lewis Voight & Sons Co. (C. G.) 106 Fed. 550; 19 Encyc. PI. & Pr. 
658. The objections to jurisdiction will be sustained. 
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■;..,,:, ES&ANAïriLM MFG. CO.v. KANE. ■;.,.,;: ■ 

' (District 'Court, D.' New iéisey. March 12, 1919.) 

Courts ®=9508(1) — ^Fédéral Courts — Injunction — Stay of Proceedinqs in 
State Court. 

Under Judltrial Code;! 265 (Comp. St. § 1242), formerly R«v. gt.'§ 720, 
a fédéral court is withoutjnrisdiction to graut an injunCtion to stay an 
action in a State court on the ground of want of service on the défendant, 
unless a final judgment capable of being enforced lias been rendered 
therein. 

In Equity. Suit by thè' Êssanay Film Manufacturing Company 
against William R. Kane. Bill dismissed. 

Linton Sattçrthwait, of Trenton, N. J. (Wm. M. Seabury, Of New 
York City, of counsel), for plaintiff. 

Alexander M'. Macteod, of JPatterson, N. J. (Wm, C. Gebhardt, of 
Jersey City, N. J., of counsel), for défendant. 

RELLSTAB, District Judge. The plaintiff, an Illinois ooî-poration, 
by its bill allèges that .the défendant is prosecuting an action at law 
against it in the New Jersey Suprême Court, without having served it 
with process, and without its having entered an appearance in that 
suit, and prays that he may be enjoined from further prosecuting said 
action. The suit thus sought to be enjoined has proceeded to an in- 
terlocutory judgment, and under the practice prevailing in the New 
Jersey Suprême Court no final judgment can be entered therein until 
an assessment of damages has been made. See article VIII, rules 
87 to 91, of Rules of the Suprême Court of New Jersey, 1913. 

The foUowing question, though not expressly raised in the plead- 
ings, émerges theref rom : Does this suit f ail within the prohibition of 
section 265 of the Judicial Code? This section, a re-enactment of sec- 
tion 720, R. S. U. S., provides: 

"Tlie writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a State, except in cases where such 
injunction may be aulhorizied by any law relating to proceedings in banli- 
ruptcy." 

This limitation upon the power of a United States court to restrain 
proceedings in a state court originated in Act March 2, 1793, c. 22, 
1 Stat. 333, 335, and has been a part of the United States judicial Sys- 
tem ever since. 

The plaintiff relies solely upon Simon v. Southern Ry. Co., 236 U. 
S. 115, 35 Sup. Ct. 255, 59 h. Ed. 492, and contends that under it 
the case at bar is not within the limitation referred to. However, the 
Simon Case dealt with an attempted enforcement of a final judgment. 
This différence is vital. Mr. Justice Lamar in that case (236 U. S. 
123-125, 35 Sup. Ct. 258, 59 E. Ed; 492) expressly noted that, with 
the rendering of a final judgment and an attempt to enforce it, "a new 
state of facts, not within the language of the statute, may arise" ; that 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the fédéral court's control over the judgment was to be detertnined 
by well-recognized equity powers to preVerit an improper enforce- 
ment or inéquitable use of it; and that to enjoin a judgment obtained 
without service was within its jurisdiction, notwithstanding the limi- 
tations of the statute. 

As the suit in the state court has not reached a stage where it can 
be enforced, what is there in the proceedings to take it out of the limi- 
tation of the statute ? The power of the equity courts to prevent threat- 
ened injury is baséd on the fact that, unless they act, a wrong will 
be perpetrated, irrémédiable at law. National Surety Co. v. State 
Banfci(C, C, A. 8) 120 F. 593, 597,. 56 C. C. A. 657, 61 L. R. A. 394. 
In an action in personam, such injustice, cannot resuit until the entry 
of final judgment and an attempt is made to enforce it, 

What Àvill be donc in. the state court in the suit hère drawn into 
question cannot now be known. If no furthér proceedings are taken, 
no possible légal injury can resuit to the plaintiff' hère. If judgment 
final be taken, and an attempt be made to enforce it, the plaintiff hère 
may, as was said by Mr. Justice Pitney in Western Indemnity Co. v. 
Rupp, 233 U. S. 261, 273, 35 Sup. Ct. 37, 40 (59 L. Ëdi'220), "ignore 
the. proceeding as wholly ineffective, and set up its irivalidity if and 
when an attempt is made to take his property thereunder, or when he 
is sued upon it in the same or another jùrisdiction," or, if unwilling 
to take a défensive attitude and merely await proceedings based on 
such judgment, he may take the more aggressive action under Simon 
V. Southern Ry. Co., supra, and seek to enjoin its ènforcement. 

I hâve been unable to find any case where a fédéral court has en- 
joined a suitor in a state court from proceeding to' final judgment in 
an action in personam, except where the former had first obtained 
jùrisdiction of the subject-matter. I am of the opinion that, until the 
proceedings hère sought to be enjoined hâve developed into a final 
judgment, they are literally within the prohibition of section 265 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat.li62 [Comp. St. 
§ 1242]), and that until the entry and attempted ènforcement of such 
judgment a fédéral court cannot take cognizance of the plaintiff 's allé- 
gation of lack of service as a ground for enjoining the défendant from 
prosecuting his suit in the state court. 

The bill is prématuré, and must be dismissed. 
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C. C. HAETWELL' CO., Limited, et al. v- MILLER et al. 

(Circuit Court of Appeals, Flfth Circuit. December IT, 1918. On Pétitions 
for Rehearing, llarcli 15, 1919.) 

Ko. 3255. 

1. MORTGAGES ®=»151(H)— PRIOPITY OVER MeCHANIC'S LIEN — RECORDING. 

Under Civ, Code La. art. ,3374, a mechanic's lien is subject to a later 
mortgage, unless the lieu is recorded as therein required withiii seven 
days after the act or obllgatioii of indebtednesB. 

2. MECHANicé' Liens ®=>312-^SiiBcoNTRACTOB8 — "Concuesus" Undee Louisi- 

ANA StÀTTITE^-BaNKRUÇTCX 1'R0CEEDIx\GS. 

Proceedii^gs in a bankruptcy court, after sale by the trustée of a 
building contracter of property' on which bankrupt held a lien, requiring 
subcontractdt^ holding liens to show cause why their inscriptions should 
not be erased aûd tlieir clalms referred to the proeeeds, hcld not to operate 
as a "'concursus," under Acl La. No. 134 of 1906, requiring subcontractors 
to object to , t^s sufficiency of contractor's bond or be remltted to their 
remedy thereop. 

[Ed. Note.— Tor other définitions, see Words and Phrases, Concurso.] 

Appeal f rôm thè District Court of the United States for the Eastern 
District of Louisiank; Ru fus E. Foster, Judge. 

In Bankruptcy. C. C: Hartwell Company, Limited, and others, ap- 
peal from an order in favor oî Mrs. Izabel Danziger Miller and others. 
Modified. 

William Grant, Wm. B. Grant, J. C. Henriques, Robert H. Marr, and 
Henry P. Dart, ail of New Orléans, La., for appellants. 

A. D. Danziger and Charles Payne Fenner, both of New Orléans, La., 
for appellees, 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. - 

GRUBB, District Judge. This is an appeal from an order of the 
District Court in bankruptcy, made upon oppositions to the trustee's 
account, and which disallowed thè liens of appellants, and directed the 
payment of . a mortgage claim out of the sale f und ahead of the claims 
of appellants. The liens were disallowed by the District Judge, because 
they were found to hâve been not seasonably filed. 

[ 1 ] The_ appellants' claims were for materials f urnished in the con- 
struction of an improvement on the realty of the bankrupt. The ma- 
terials f urnished prior to February 26, 1912, were f urnished to the 
bankrupt as owner of the real estate direct. Article 3274 of the Civil 
Code of Louisiana pvovides that — 

"No privilège shall hâve effect against third persons, unless recorded In 
the manner required by law In the parish where the property to be affected is 
situated. It shall confer no préférence on the creditor who hblds It, over 
creditors who hâve acquired a mortgage, unless the act or other évidence of 
the debt is recoyAeâ within seyen days from the date of the act or obligation 
of indebtedness, when the registry is required to be made in the parish where 
the act Was passed or the indebtedness origfnated and wlthln flfteen days 
if the registry is ; required: to be made <t) any other parish of this state. It 
shall, however, hâve effect against ^11 parties from date of registry." 

^ssFor otber case^ eee same toipte & KBV-N'UMBEÏR in ail Kejr.-Numtiertid Digests & Indexes 
250 F.— 18 
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( .'. ' " I 

As to materials furnished the owner, before a certain building con- 
tract was entétèS intb'oit Februàry 26,' 19Ï2, ttié iriGtitgfesge oî» appellees 
\yould prirrie theçlajms unless a lien ^y^s, acquired by the recoî-ding of 
the act or other évidence of the debt within-aeven days from the date 
of the act or obligation of indebtedness, as provided for by article 3274. 
Whitney-Central Trust & Savings Bank v. General Fire Extinguisher 
Co., 240 Fèd;63l, 153 C. C. A. 429; Whitney^eentral Trust & Savings 
Bank v.'Lpck, 231 Fed. 431, 145 C. C A. 423 ; Hibernia Bank & Trust 
Co. v.C; F. Knoll Planting & Mfg. Co., 133 ,U.^$î8,;63 Squth. 288; 
Carolina Portland Cernent Co. v. Southern Wood D. & F. -Co.,, 137 La. 
470, 68 South. 831 ; Wheelwright v. St. h., N. O., etc., Co., 47 La.. Ann. 
533, 17 South. 133; Allen-Wadley Lbr. Cb. v: HuddMston, 123 La. 522, 
49 South, li^; Shreveport Nat. Banfe y.'Maples, 1191,^, 42, 43 South. 
905. TheTecord fails to show that any o£,the, çlaims for .materials fur- 
nished priot to February 27, 1912, the date o£ the recording of the 
building contract, were recorded so as to create â' lieri under the terms 
of article 3274, and the District Court rightly directed payment of the 
mortgage as against thém. 

[2]- On February 26, 1912, the bajnkrupt cdnveyed the real estate to 
one Singer, and entered into a building contract' with Singer tô complète 
the building for him, which contract was duly recorded February 27, 
1912. Some of the materials were furnished to.the bankrupt after this 
trade had been consummated, and while he was a contracter, and no 
longer: owner. The rights of the materialmen for materials, thereafter 
furnished, ceased to be controlled by article 3274 pf the Civil Code, 
but came under the influence of Act No. 134 of the Législature of 
Louisiana, approved July 10, 1906, relative to building contracts. By 
the terms of this act, the building contract having been recorded before 
the day fixed on which the work was to commence, and nbt later than 7 
days after the date of the contract, a lien'is created in favor of those 
furnishing material to the contractor on the building ground, etc., as 
Iheir iriterests may appéar. The owner must requirè of the contractor 
the exécution pf a bond, with good and sufficient surety, for not less 
than one-half of the contract price, to be fecorded with the contract, 
and conditioned, among other things, that the contractor pay ail sub- 
contractors and furnishers of materials ; the bond to be made in their 
favor as their interests may appear. AU persons with claims against 
the contracter may perf ect their liens by filing a sworn stàtement with 
the owner, and recording a similar one with the recorder of mortgages 
in the parish where the work is done, within 45 days after the comple- 
tion of the contract. 

Under this act the appellants, who furnished materials after the 
building contract was execùted and recorded,. acquired a |ien for the 
portion furnished the building contractor, which tbey .perf ected as re- 
quiréd by the act, within 45 days from^the completion of the contract, 
and were.entitled thereby to p>rimé thè mortgage'.';' BrdWn v. Staples, 
138 La. 602, 70 South. 529, The appellpes,. however, rely on subsé- 
quent provisions of the act to show that-' the appellants were remitted 
to the surety on the bond required by the act td be execUted in favor 
of the subcontractors and material furaieËers. as their interest may ap- 
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peàr. The act-further providès that if, at the expiration of 45 days, 
no recorded claims areifiled, the recorder of mortgages shall, upon 
written demand of any party in interest, cancel and erase from the 
books of hisi office ail inscriptions resulting from the recordation of the 
contract and bond. In the event there are recorded claims filed, the 
owner is required to file a pétition in a court of compétent jurisdictiori 
citing ail claimants and the surety on the bond for the assertion of ail 
claims in concursiis. The act then provides that, if no objection is made 
by any of the claimants' to the sufficiency or solvency of the surety on 
ihe bond, within 10 days after the filing of the concursus, theclerk of 
the court shall give to any party in interest a certificate to that effect, 
and, on présentation of such certificate to the recorder of mortgages, 
he shall cancel and erase ail inscriptions created by the recordation of 
said contract bond or said claim. If objection is made to the sufficiency 
or solvency of the surety, a summary methbd of hearing the objection 
is provided for. 

Appèllees claim that they are entitled to the benefit of the cited pro- 
visions of the acti It is not claimed that either the owner or the bank- 
rupt filed a concursus. The contention is that the bankruptcy proceed- 
ing operated as one. Possibly if the appellants, in the bankruptcy pro- 
ceeding, had beeri called upon by the trustée of the bankrupt to object 
to the sufficiency and solvency of the surety, and had failed to do so 
within the 10 days, the contention might prevail, though, in this in- 
stance, the bankrupt was the contractor and not the owner. However, 
an examination of the bankruptcy proceedings fails to reveal any pro- 
ceeding or pétition on the part of the trustée in which the appellants 
were either called upon, or given the right, to interposé the objection to 
the sufficiency or solvency of the surety on the bond, which the statute 
of Louisiana accords them, before they are remitted to the surety, as 
the only recourse for the colkction of their claims. In this state of 
the record, we do not think the bankruptcy proceeding was a substitute 
for the concursus. :• 

The order of the District Court should be modified, so as to provide 
for the payment out of the sale f und prior to the payment of the mort- 
gage claim of those portions af the claims of appellants which are for 
materials furnished after the recordation of the building contract, and 
the cause remanded for the ascertainment of the proper amounts and 
the modification of the order accordingly and conformably to this opin- 
ion; and it is so ordered. Costs on appeal to be equally divided be- 
tween appellants and appèllees. 

On Pétitions for Rehearing. 

Both parties are dissatisfied with the disposition of the appeal, and 
each asks for a rehearing. 

The appèllees contend that the bankruptcy proceeding brought the 
appellants and the mortgage créditer in concursu, and that the failure 
of the appellants in that proceeding to affirmatively assert àny objec- 
tion to the solvency of the surety company has the efïect of remitting 
them to their Vemedyagainst the surety company, and of releasing any 
daim they might otherwisé hâve upon the proceeds of th& sale of the 
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property to wHich the liens attached. The property was sold by the 
trustée in bankruptcy, and the appellants and other lienholders were 
called upon, on motion of the trustée, to show cause why they should 
not hâve their inscriptions erased and their claims ref erred to the pro- 
ceeds of the sale of the property to which the liens had attached. The 
bankruptcy court, upon such motions, and after service thereof on ap- 
pellants and appellees, entered an order directing the erasure of the 
inscriptions of mortgages and liens, and that "the rights of the holders 
of the mortgage notes and lienors are ref erred to the proceeds of the 
sale of said property" "for the satisfaction of their respective mortgage 
and lien rights in the premises." Thereafter the trustée filed his ac- 
count, distributing the f und, and oppositions were filed thereto by the 
mortgage and lien creditors, and the order of the District Court, based 
on such oppositions, is the order presented for review. 

Conceding that a proceeding in bankruptcy, where lien creditors were 
called in to assert their liens upon the property sold, might be a pro- 
ceeding in concursu, within the meaning of Act No. 134 of 1906, 
though the lienholders were not expressly required to come in and ob- 
ject to the solvency of the surety for the performance of a building con- 
tract, yet in the instant ease we think the bankruptcy proceedings can- 
not be so construed. The trustée in bankruptcy, by his motion to erase 
the appellants' inscription of liens, expressly prayed that their liens 
might be transferred from the property sold to the proceeds of the sale, 
and the court so directed by the order made on the trustee's motion. 
The litigation thereupon proceeded in the bankruptcy court, upon thei 
theory that appellants, by virtue of their Hens, had an interest in the 
fund that arose from the proceeds of the sale of the property. The ap- 
pellees participated in this litigation long after the 10 days the appel- 
lants had within which to object to the sufificiency of the surety had ex- 
pired. In view of this state of the record, it is apparent that the trus- 
tées and appellees hâve both treated the appellants as having an iiiter- 
est in the proceeds of the sale, and as being entitled to hâve their liens 
satisfied out of them, if they were held to prime appellees' mortgage. 

In response tO appellants' pétition' for a reheàring, the decree ap- 
pealed f rom' ébnfirmed the referee's order dismissing the oppositions fil- 
ed by the lien creditors, and establifehing the priority of the mortgage, 
and directed the payment of the mortgage and costs out of the proceeds 
of the sale. By référence to the opinion of the District Judge, it ap- 
pears that he found that norie of the liens had been seasonably record- 
ed. The appellants appealed from this decree, "Their atppeal presented 
the issue of the existence of the appellants' liens and the extent of them, 
and no cross-appeal by appellees was necessary'to présent that issue. 

The case of Equitable Real Estate Co. v. Np-tionai. SurE;ty Co.', 133 
La. 474, 63 South. 104, cited by appellants, is to be di,stiiiguished from 
the instant case, in that the miateri^l in that case was unused whert the 
second building çontract was eotered into, and- ;was thereafter used 
by the se<;<3nd contractor in the;eon?tructipn of the ' building. -Jn this 
case, ; or^ ( t{ie -Gontrary, the material furnish^d the, owner- bef.ore rthe 
building çontract: was made was used by ithe o\]vnerf:ai)d-.w>9S paift, of 
the building before the, building contra.çtj Jjvas/.enteired ?into. , ?It was. 
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therefore lurnished to the owner, and not taken over by the contractor, 
and a lien could be perfected to secure it only by the method provided 
by law in cases of material furnished the owner. Failing to seasonably 
adopt that method, the furnisher became an unsecured créditer of the 
owner. 

Interest at 5 per cent, from the date material was furnished should 
be allowed lienholders whose liens are held to prime the mortgage. 
With this modification, the previous order of the court is confirmed, and 
the pétitions for rehearing denied ; and it is so ordered. 



CONWAY V. FIRST NAT. BANK OF ROME, GA. 

(Circuit Court of Appeals, Fiftli Circuit. March 1, 1»19.) 

No. 3329. 

1. Bakks and Banking ©=246 — National Banks — Renewing CnARTER — 

WlTIIDRAWAL OF STOCKHOLDER NOTICE. 

Under Act July 12, 1882, § 5, providing that a stockholder, not as- 
seiiting to amendirient o£ articles of a national banking association, ex- 
tendlng its existence, niay give notice to directors of désire to witUdraw, 
whereupou lie shall be entitled to receive the value of his shares, ascer- 
tained by appraisers seleeted by him and the directors, notice to the prési- 
dent, unless showu to hâve been communicated to the directors, is in- 
snfficient. 

2. Banks and Banking ©=246 — National Banks — Renewing Charter — 

WlTUDRAWAL OF StOCKHOLDER— NoTICE. 

Kesolution of directors of national bank, authorizing président to ap- 
ply to Coinptroller of Currency for approval of araendment of its charter 
extending its existence, did not authorize him to receive or waive notice 
for thein, under Act July 12, 18S2, § 5, from a nonassenting stockholder, of 
désire to withdraw. 

3. Banks and Bankino i®=5246 — National Banks — Renewing Charter — 

WlTHDBAWAL OF STOCKIIOLUER NOTICE. 

Under Act July 2, 18S2, § 5, as to notice of désire to withdraw, which a 
stockholder, not nssenting to aniendment of articles of national banking 
association extending existence, is authorized to give "within SO days from 
date of the certificate of approval," notice can be given only wlien and 
after the amendnient has been approved by the Comptroller. 

4. Banks and Banking <@=3246 — National Banks — Renewing Charter — 

wlthdrawal of stockholder — notice. 

That letter of stockholder, in answer to request of président for 
consent to disposition of certain assots, preparatory to examination by 
Comptroller, as preliminary to rcnewal of charter, stating that he had 
bought his stock with intention to litpiidate it, and was not in position to 
carry it permanently, was not intended as tlie formai notice of désire to 
withdraw, required by Act July 12, 1882, § 5, to be given by stockholder 
not assenting to extension of existence of national banking association, is 
apparent from the language used. 

5. Banks and Banking iS=»246---National Banks — Renewing Charteb — 

WlTIIBRAWAL OF StOCKHOLDEE— NOTICE. 

That letter by stockholder to président of national banking association, 
relative to disposition of certain. assets pi-eliminary to extension o'f exist- 
ence, was not intended to be treated, even by the stockholdefj à? k snbstl- 
tute for the formai notice of désire to withdraw, required by Àdb July 12, 
1882, § 5, is apparent from subséquent efforts of stockholder to ascea-taln 
when the notice must be given, and his actual attempt to give it. ; , 

)®=3For other casea see. same tapio & KÈy-n, JJÛMÎîER. in ail Key-Kumbered Digest^ & JnaeXBS 
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6. Banks AND Bankino ®=3246 — Nationai, Banks — Renèwisg Charteb— 

WlTHDBAWAL OB STOCKHOLDER — NOTICE USE 0FMAIL8. . 

Notice of désire to withclraw, whichi Act July 2, 1882, § 5, required a 
nonassenting stoçkholder of a national banking association to give witliin 
30 days from the date of the Oomptroller's certificate of approval of 
amendment of its articles extending its existence, is too late, ttiougti mail- 
ed witliin that time, not having reaçhed destination tlU after expiration 
thereof ; the post office becoming the stockliolder's agent exclusively, hls 
use of the mails being his sélection. 

7. Banks and Banking i©=3246-^National Banks — Renewing Chaeter — 

WlTHDEAWAL OF STOCKHOtDEB — NOTICE— ADDRESSEE. 

Notice of désire to withdraw, which Act July 2, 1882, § 5, provides 
that a nonassenting stoçkholder shall give the direetors of a national 
banking association extending its existence by amendment of its articles, 
is improperly adùressed tothebank. 

8. Banks and Banking <®=»246 — National Banks — Renewing Chabter — 

WlTHDRAWAI, of STOCKIIOLDEE NOTIOE ESTOPPEL. 

Want of authority of président of national banking association to 
represent it in respect to notice of désire to withdraw, which stoçkholder 
not assenting to renewal of Its charter must, under Act July 12, 1882, § 
5, give to the direetors, prevents the bank being estopped to deny suffi- 
ciency of a notice too late under the statute, but within the tlme that the 
président Is clairaed to hâve told the stockliolder's représentative that it 
could be glven, especially where this was in. a casual conversation, and 
the président did not assume to act for the bank, and had nb reason to 
believe he was talking to a représentative of the stoçkholder. 

9. Banks aNd Banking <S=3246 — National Banks- — Renewing Charter — 

WlTHDRAWAL OF MEMBER NoTICE — INFORMATION AS TO TlME. 

The direetors of a national banking association, to whoni, within 30 
days after approval by Comptroller of Currency of amendment of its 
articles extending its existence, a nonassenting stoçkholder must give 
notice of désire to withdraw, eiititllùg him to reçoive froni the bank the 
appralsed value of his shares, are under no duty to give Information of the 
approval, In the absence of request. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; Beverly D. Evans, Judge. 

Suit by J. W. Conway against the First National Bank of Rome, 
Georgia. Bill dismissed, and plaintiff appeals. Affirmed. 

Robert C. & Philip H. Alston, of Atlanta, Ga., for appellant. 
G. E. Maddox, of Rome, Ga., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The app<;nant, a citizen of North Caro- 
lina, filed his bill in equity in the District Court of the United States 
for the Northern District of Georgia against the appellee, which was 
a national banking corporation, doing business at Rome, Ga. The pur- 
pose of the bill was to enforce against the défendant bank the right 
given a stoçkholder in a national bank, upon the amendment of the 
charter of the bank, to withdraw from membership and compel the 
bank tp liquidate his shares at an appraised value, provided he gives 
notice bf his intention to withdraw within 30 days from the date of 
the approval of the amendment to the bank's charter by the Comp- 
troller of the Currency. 

®±3For other cases see eame topic & KEY-NUMBER in ail KejT-Numbered Dlgests & Indexe* 
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The charter ofthe défendant bank expiredby opération, oflaw 
Augùst:14,; 1917. On June 6, 1917, the directors oî thc défendant 
bank passed a iresbhition providing that an:amendment tb the charter 
should be applied for, extending it for an additiônal period of 20 years, 
and the président or cashier was authorized to apply to the Comptrol- 
1er of the Currency. to hâve the amendment approved. Upon appli- 
cation to the Comptrollcr, the law requires the Comptroller to cause 
a spécial examination of the bank to be niade to détermine its condi- 
tion, and if, after such examination, it appears to hirti that the bank 
is in a satisfactory condition, he shall grant the certificate of approval 
of the amendaient extending the charter; otherwise, withhold it. 
After the resolution of the directors was adopted, and on June 30, 
1917, a circulât letter.was addressed to each of the stockholders, in- 
cluding the appellant, who had then recently purchased 122 shares of 
the bank's stock, calling attention to the necessity for renewing the 
bank charter, and for the disposition of certain assets before doing 
so, and suggesting the déclaration of a dividend payable in thèse un- 
desirabJe assets. A copy of the circular letter waS sent appellant, 
and, faiHng to respond to it promptly, the président of the bank wrote 
him a personal letter on July 7th, asking him for the return of the 
circular letter with signature, evidencing his consent to the proposed 
disposition of assets by way of dividend, in préparation of the ex- 
amination of the bank by the Comptroller, known to be a preliminary 
to the renewal of its charter. Replying to this letter, the appellant 
wrote a letter, addressed to Mr. Reynolds, who was the bank's prési- 
dent, personaliy, in which he acknowledged receipt of the letter of 
inquiry, and stated that he had bought the stock having in mind to 
liquidate it, as he had understood from the seller that he would hâve 
that privilège, and that he was not in shape to carry the stock as a 
permanent investment. In reply, Mr. Reynolds wrote appellant that 
he was sorry to receive his letter of July lOth, as he had hoped to hâve 
the pleasure of working with him in years to come. Hère the cor- 
respondence ceased until September 12, 1917. 

In the meantime, application for the renewal of the bank's charter 
was fîled, pursuant to the resolution of its board of directors, and a 
certificate of renewal was approved by the Comptroller of the Cur- 
rency on August 14, 1917, which was the date of expiration of the 
old charter. The certiiîcate of renewal, at the suggestion of the Comp- 
troller, but not as a légal requirement, was published in a local news- 
paper at Rome for a period of 30 days. On September 14th the of- 
ficers of the défendant bank received a letter addressed to "First Nat'l 
Bank, Rome, Ga.," signed by the appellant, giving the bank notice of 
his désire to withdraw from the bank his 122 shares of stock, and, 
upon appraisal of their value, to be paid by the bank the amount 
thereof. The letter also inquired as to the date of expiration of the 
hank's charter, and whether application had been niade for its renewal 
to the Comptroller. The letter was dated September 12th, and mailed 
in Atlanta September 13thi but.not delivered to the défendant bank 
at Rome until September 14th, To this letter, Mr. Reynolds, the bank's 
président, for it, replied, acknowledging receipt of the notice> and ad- 
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vising that the time for notice of withdrawal had expired September 
13th, and that the charter had been renewed on August 14th, This 
was treated by appellant as a refusai to permit withdrawal, and he 
thereupon filed this suit. 

Some time in July, 1917, the appellant contended that the président 
of the défendant bank had stated to one Goodrum, a stockbroker, who 
bought the stock for him, and who, as appellant contended, still re- 
mained his agent to effect its withdrawal, that the time for giving 
notice of withdrawal was September i5th; that this statement was 
communicated by Goodrum to appellant, who acted upon it in re- 
fraining to give notice until after September 13th, and that the bank 
was estopped by its president's statement f rom claiming that the notice 
was not timely. Reynolds denied giving Goodrum any misinformation 
as to the date of expiration, and denied that he knew that Goodrum 
had any connectioti with appellant with référence to the stock, on the 
occasion of the conversation between Goodrum and himself in which 
Goodrum testified the wrong information was given him by Reynolds. 
The District Judge, after hearing the évidence, dismissed the bill up- 
on the raerits, and f rom this decree the appeaMs taken. 

[1,2] The appellant complains of three adverse findings of the 
'District Judge: First, that the correspondence that passed between 
the appellant and Reynolds in July did not amount to a substantial 
compliance with the Act of Congress as to notice; second, that the 
notice sent to the bank, after the charter was renewed, was not given 
within 30 days of the date of the certificate of approval, as required 
by the statute; third, that the acts and conduct of the président, 
Reynolds, relied upon as an estoppel against the bank, did not consti- 
tute an estoppel against the bank. We think the District Judge cor- 
rectly ruled in ail three of the findings. 

First. The pertinent part of section 5 of the Act of July 12, 1882, 
chapter 290 (22 Stat. 162), the act which authorizes the renewal of 
the charters of national banks and the withdrawal of nonassenting 
stockholders, reads as follows: 

"When any national bankiug association has amended its articles of associa- 
tion as provlded in this act, and the OomptroUer has granted his certificate 
of approval, any shareholder not assenting to such ainendment may give 
notice in writing to the directors, within thirty days :from the date of the cer- 
tificate of approval of his désire to vylthdraw from said association." 

Section 5 then provides that he shall be entitled to receive from the 
association the value of the shares held by him, to he ascertained by 
an appraisal made by a committee of three persons, one to be selected 
by the shareholder, one by the directors, and the third by the first 
two. It provides, further, for an appeal to the ComptroUer by the 
shareholder, but not by the bank, and that the shares appraised and 
surrendered by the withdrawing stockholder shall, after due notice, 
be sold by the bank at public sale within 30 days after the final ap- 
praisal. 

The. correspondence between the appellant and Reynolds, the prés- 
ident of the bank, that occurred in July, was insufficient to constitute 
a statutory notice of withdrawal by appellant, because: (1) It was 
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not a notice to the directors of the bank, nor shown to hâve been com- 
municated to them; (2) it happened before the amendment was ap- 
plied for, and before the certificate of approval was signed by the 
ComptroUer ; (3) it was not understood by the parties to it to hâve been 
intended as a notice of withdrawal. 

(1) The act provides for written notice to the directors. It pro- 
vides that the directors shall sélect one appraiser. This is enough to 
show that notice to the président, unless shown to hâve been com- 
municated to the directors, is insufficient. No such showing is made 
in the record. The resolution of June 6th authorized the président or 
cashier, merely following the langiiage of the act, "to apply to the 
ComptroUer of the Currency to hâve this amendment approved." It 
did not authorize the président to do anything else, and therefore did 
not authorize him to either receive or waive notice for them. Thç 
important duty of selecting the appraiser is vested in the directors, and 
not in the président. It is a duty which the directors could not dele- 
gate to the président. It is a duty which the directors could exercise 
only after personal receipt of the notice of withdrawal. We con- 
clude that the directors were the only officers of the bank who could 
receive the statutory notice, and that the président could neither re- 
ceive nor waive it for them. 

[3] (2) The statute provides for the notice of withdrawal to be 
given "within thirty days from the date of the certificate of approv- 
al." A reading of section 5 clearly indicates that the notice can only 
be given when and after the amendment has been approved by the 
ComptroUer. If the amendment is not approved, there can be no 
withdrawal, and until it is approved there is no reason for the giving 
of the notice. The président being without authority to waive the 
statutory notice for the directors, it is unnecessary to consider whether 
his reply of July llth to appellant's letter of July lOth could be çon- 
sidered as waiving it. 

[4, 5] (3) However, it seems clear that the July correspondence was 
not treated by either party to it as either the formai statutory notice 
or as a waiver of the giving of it. That it was not intended as the 
statutory notice is apparent from the language used; that it was not 
intended to be treated as a substitute for it, even by the appellant, is 
apparent from the subséquent efiforts of appellant to détermine when 
the statutory notice must be given, and the actual attempt made by 
him in September to give it. 

The appellant acquired no standing, predicated on the July cor- 
respondence. 

[6, 7] Second. The District Judge was also right in his conclusion 
that the notice of September 13th, received by the bank September 
14th, was not within the permitted 30 days. The July correspondence 
related to the consent of the appellant to a plan for the disposition of 
undesirable assets before application was made by the bank for a re- 
newal of its charter. The proposition was declined by appellant, and 
that transaction came to an end in July. The use of the mails in Sep- 
tember by the appellant, to convey the statutory notice to the bank, 
was by appellant's sélection, and the post office, therefore, became his 
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agent exclusively, and the notice was not brought hottie to the bank 
till it actually receivedthe letter in Rome;' Haldane v. United States, 
69 Fed. 819, 823, 16 C. G. A. 447, and cases cited. The notice of 
September 13th was also insufficient, in that it was not addressed to 
the directors, but to the bank. Presumably it would hâve reached the 
executive officers of the bank only, and it was incumbent on the ap- 
pellant to show that it reached or was communicated to the directors 
within the 30 days, to show a compliance with the statute. No shovv- 
ing to that effect is made. 

[8] Third. The District Judge also correctly ruied that the alleged 
statement made by Reynolds, the président of the bank, in July, to 
Goodrum, did not estop the bank from afterwards disputing the suffi- 
ciency of a notice, made within the time alleged to hâve been stated by 
Reynolds to be sufficient, but not in fact sufficient. The power to 
act being vested by the statute exclusively in the directors, in matters 
of such withdrawals, the président was without authority to commit 
the bank by any statement relative to notice of withdrawals. Want 
of such authority to represent the bank would prevent an estoppel. 
The resolution of June 6th did not purport to confer on the président 
any authority, except to apply to the Comptroller for the certificate 
of approval. It would not be compétent for the directors to vest the 
président with authority to waiv'e the statutory requirement of notice, 
in advance, and no estoppel could be predicated on bis mère failure 
to convey correct information in a casual conversation. 

Nor does it appear from the évidence of Goodrum that Reynolds 
assumed to act for the bank in référence to the conversation between 
them. Goodrum's évidence also shows that, whatever the real fact 
may hâve heen, and it does not seem to hâve been to the contrary, 
Reynolds had no reason to believe, at the time of the conversation, 
that he was talking to an agent of ■ the appellant, or that the informa- 
tion given was intended to be communicated to appellant by Goodrum 
when it was disclosed by Reynolds. Reynolds, therefore, had no rea- 
son to believe it was to be relied upon or acted upon by appellant, 
when he made the statement, and, for that reason, Reynolds himself 
would not be estopped to thereafter dispute it — much less, the de- 
fendant bank. The District Judge may also well bave found from the 
évidence that no erroneous statement was made by Reynolds to 
Goodrum. 

The appellant contends that the order upon the motion to dismiss 
the bill of complaint as amehded fixes the law of the case, except as 
to the sufficiency of a notice mailed on the thirtieth day but not reach- 
ing the bank till the thirty-first day, in favor of the appellant. The 
âmended bill asscrts the full authority of Reynolds, as président of 
the bank, to act for the bank in ail matters affecting the renewal of 
the charter, which would inclnde the withdrawal of nonassenting 
stockholders. The decree dismissing the bill un the merits, in other 
respects than the .'îufficiency of the notice of September 13th, was 
baséd upon the failure bf the proof to establish such authority, and 
to satisfy'the court of thé acts and conduct of the président relied up- 
on by the appellent to constitute an estoppel: 
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[9] The appellant also contends that it was the duty of the direc- 
tors of the défendant bank to give its stockholders notice of the ap- 
proval of the amendaient by the Comptroller, and that this duty arises 
from the fiduciary relation between the directors and the stockholders. 
The statute provides for no such notice, and this seems to be a suffi- 
cient reason for holding it unnecessary. While the directors are trus- 
tées for the stockholders in many ways, it does not follow that they 
represent the nonassenting stockholders in the matter of the amend- 
ment of the bank's charter. In this case the bank, as a corporate en- 
tity, had decided to renew its charter hy corporate action. It was the 
duty of the directors, made so by the statute, to handie this matter 
for the bank. If a stockholder desired to withdraw from the bank, it 
was his statutory right so to do. The exercise of the right was, how- 
ever, against the interest of the bank and the two-thirds assenting 
owners of the bank's shares. The bank was required to buy the non- 
assenting shareholder's stock at its appraised book value, and sell it, 
within 30 days pf the final appraisement, at what it would bring. The 
record shows tjiat the market value of the shares of the défendant 
bank was less than their book value. The bank and its assenting 
shareholders were forced, by the terms of the statute, to lose the dif- 
férence. In view of this situation, while the directors would owe non- 
assenting stockholders the duty of disclosing to them fairly, on re- 
quest, any information necessary to enabJe them to properly exercise 
their right, we do not think they would owe a nonassenting stock- 
holder the affirmative duty to supply him with information, unsolicit- 
ed by him, which would assist him, to the disadvantage of the bank of 
which they were directors and trustées. The bank could be repre- 
sented by the directors only; the nonassenting stockholder could look 
out for himself. The necessary information could hâve been acquired 
by him by inquiry from the bank or from the Comptroller. We do 
not think, in the absence of a statutory requirement, it was the duty of 
the directors to supply it, in the absence of a request. 

The decree appealed from is affirmed, with costs. 

Affirmed. 
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HARDY et al. v. TJNITED STATES. 

(Circuit Court of Appeals, Fif th Circuit. March 1, 1919.) 

No. 3262. 

1. WiTNEssES iS=»26!)(15) — Cross-Examinatiox — Rebuttal or Inference. 

Testlmony adduced on direct examination of défendants' witness being 
calculated to Impress the jury that F., a colndictee, whose gullt was 
sliown by the évidence, had been permitted to escape trial after glving a 
bond in an unnamed amount, and that this mlght hâve occurred because 
of his co-operation in procuring évidence, and that as to him the prosecu- 
tion was not in good falth, the government, to rebut this, could on cross- 
examination show he secured his release by gjving a $5,000 bond, and 
that he fled and a forfaiture was entered on his bond. 

2. Ceiminal Law iS=356 — ^Evidence — Défense — Advice of Prosecuting At- 

TOHNEY. 

Défendant, proseeuted for consplracy to transport Uquor Into the part 
of Oklahomà formerly the Indian Territofy, heUl not entitled to sliow that 
before the consplracy he was advlsed by the di.strlct attorney that a cer- 
tain previous tran.iaction was not criinlnal ; identity between the trans- 
actions in material respects not being shown, so as to make the advice 
iipply to the transaction in issue. 

3. CONSPIRACY. ©=543(12)— ^VARIAN CE NUMBER OF PeBSONS CONSPIRINQ. 

One'cjjarged with conspiring wlth several may be convlcted on proof of 
his consplracy with some of them. 

4. Conspib-'lCY <g=38 — ;Defenses— Acts as Employé. 

Defendant's participation in a criniinal conspiracy is not excused by 
showing that what he did was in performance of duties of liis employ- 
ment. 

5. CoNëpiBACY iS=43(12) — Variance — Participants in Overt Acts. 

The doing, by one of an overt aot to effect the object of a previously 
formed conspiracy being sufficient, under Criminal Code, § 37 (Comp. St. 
§ IO2OI), to complète the offense, variance l)etween Indletment and proof 
as to number partlelpating in snch act is Immaterial. 

6. Criminal IjAW ®=o717 — Trial — Argument — Reading Law to JtJRY. 

Arguing to Jury iiitent of wholesale liquor dealer to ald purchasers to 
ship to forbidden terrltory, froin fact of liis not entering in books sales 
for ,çuch territory, while making entries of other sales, and Ih this con- 
nection reading to them statutes reqniring entries of ail sales, held not 
objectionable. 

In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

D. M. Hardy and others, were convicted of conspiracy to make illégal 
shipments of liquor, and bring error. Affirmed. 

J. H. Barwise, Jr., of Et. Worth, Tex., Wni. H. Atwell, of Dallas, 
Tex., and W. F. Weeks, of Wichita Falls, Tex. (Thompson, Barwise, 
Wharton & Hiner, of Et. Worth, Tex., and Weeks & Weeks and A. 
H. Britain, ail of Wichita Ealls, Tex., on the brief), for plaintiffs in 
error. 

W. M. Odell, U. S. Atty., of Et. Worth, Tex., and William B. 
Harrell, of Dallas, Tex., and Charles C. Robey, Asst. U. S. Attys., 
of Et. Worth, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

©=»For other cases sce same topic & KEY-NUMBEB in aU Key-Numbered Digests & Indexe» 
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WALKER, Circuit Judge; This îs a writ of error sued out by D. 
M. Hardy, J. R. Xoung, arid J. O. EUiott tb ottain a revièw of a judg- 
ment convicting them on each of the 15 ;Counts of an indictment 
against them and Eugène Flowers, alias J. B. Flowers. 

Each count of the indictment charged a conspiràcy to commit an 
offense against the United States, that one or more of the alleged 
conspirators did a stated act or acts to effect the object of the con- 
spiràcy, and that the alleged conspiràcy was entered into on or about 
the Ist day of July, 1917, and continued to the 15th day of April, 
1918. The conspiràcy charged in some of thé counts was to commit 
the offense denounced by section 8 of the Act of March ly 1895 (28 
Stat. 693, c. 145 [Comp. St. § 4136b]), prohibiting the transportation 
of intoxicating liquOrs into- that part of Oklahoma which at the time 
of the enactment of that statute was known as the Indian Territory. 
The conspiràcy charged in the remaining counts was, to commit the 
offense created by the provision of Act Cong. March 3, 1917, c. 162, 
39 Stat. 1069 (Comp. St. 1918, §§ 8739a, lÔ387a-10387c), known as 
the Reed Amendrrient. ■ 

That there was évidence to sustaih the charges contained in the in- 
dictment is not questioned. There was évidence tending to prove that 
the persons indictéd, by concerted action, aided others who bought 
intoxicating hquors from the défendant Hardy at Wichita Falls, Tex., 
where Hardy conducted a wholesale and retail liquor business, in 
getting the liquot bought transported from that place into that part 
of Oklahoma which formerly was a part of the Indian Territory. In 
behalf of the plaintift's in error it is contended that réversible errors 
were committed in rulings made on objections to évidence and in 
giving and refusing instructions to the jury. 

[1] On the cross-examination of J. A. Lantz, a witness for the 
défendants, he was permitted, over objections made by the défend- 
ants, to testifythat J. B. Flowers,- who .was named in the indictment 
as a co-conspirator with the three persons who were tried and con- 
victed, had'lled the country a f ter giving a $5,0(X) appearance bond, 
upon which a forfeiture was entered. The admission of this évi- 
dence waS aCGompanied by the court's instruction to thé jury that it 
shouldjnot be considered as any proof of the guilt of the persons who 
were on trial. ^ On the direct examination of the witness, who was 
United States <tommissioner and deputy clerk at Wichita Falls, the 
facts ' werè elicited that H. M. Splawn was a posseman employed 
in the Indian service for the suppression of the liquor trafifîc; that 
said Flowers and one Langford worked with and helped Splawn in 
his work in that'feérvice; that Flowers and the défendant EUiott were 
arrested and tak^n to Ft. Worth oti the same day or about the same 
timé ; and thàt Flowers was arrested on March 12 and made bond 
on March 13. The following was part of the direct examination of 
the yitriess: ' 

''Q, Do you know where Mi*. Langford and Afr. Splawn had thelr room during 
the' tlme that they were working tqgether in that work? A. They roomed at — 
Ibelieve it is called — the Alta Booms; I am not sure; it is a place over a 
içarage; I thinkit was over a garage.' 
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"Q.' Do you Kncwv whether It eornered on an aUçy, was a. rqom on the second 
floor in a building whlch eornered on the alley thàt ran baçk bf Hardy's wlioje- 
,«ale llquor house, eornered by a cprnerot mat alley and Seventh street, in 
Wichlta Falls? À. No, no; I was not tliere» bïit on ohe occasion, and the 
room that they had then was on thé second floor of the Street on Ohlo street 
or avenue, and overlooked tlie street, and the room was near the çenter of the 
building ; it was not a corner room. 

"Q. If they moved froni that place, and took a room over a pool hall, from 
wlilch room they could look rlght down this alley baok of Hardy's place, do 
you know it if such a thiiig occurred? A- :No, sir. 

"Q; You dp not know that they changed tbelr rponi? A. No, sir. 

"Q. Do you know how long Flowers was confliied in jail after h'e was ar- 
rested ofl March 12th? A. I think that I can tell. Hife bond was made on 
March ISth,' and he was put in on March 12th. " , 

"Q. Sir? A. His bond was jnade on the 13th. . ., , 

"Q. Jijrrested on the 12th and the bond was madè on the 13th? A. Yes.sir; 
npw, I am not ^ure whether he was put back in jail again on the Indletment 
or not I am not sure about that, but I don't think so. ■ 

"Q. Do youknow what the arrangement was between Flowers; and Splawn 
and Langfprd, personally, yourself? A- No, sir. 

"Q. Or what kind of a deal he had wlth thevul A. No, sir." 

The évidence adduced on the direct examination of the witness 
was well' càlculated to make the impression on the. jury that Flowers, 
whô was nâmed in the indictment as one' of the conspiràtors, and 
Whose o^uilt was shown by évidence introduced'by the prosecution, 
had been permitted to escape trial after giving- bond in an unnamed 
amount, that this might hâve occurred because of his co-operation 
with the agents of the government in produring évidence of the com- 
mission of the crimes alleged, and that as to him tbc prosecution was 
not in good faith. The government was entitled to rebut that évi- 
dence, introduced by those on i trial. It was permissible on cross- 
examination to bring out other features of the transaction, a part only 
«f which had been disclosed by the testimony elicited by direct ex- 
amination of the witness. 

Proof of the facts that Flowers secured his releâse from custody 
by giving a $5,000 appearance bond, that théreafter and; before the 
case was called for trial he had fted, and that. a forf eittire was en- 
tered on his bond, had some fendency to prove that the prosecution 
was not at fault in failing to bring him to trial with his alleged co- 
■c<!)nspirators. Whether the jury could or could tiot, prjbperly hâve 
been influenced by évidence introduced by thfe défendants on trial 
which ihdicated that one who was jointly indicted with them had been 
■enabled to get away before the case was brought to tria), it was per- 
missible for the prosecution to show that the, transaction which had 
been testified toin behalf of the; défendants on trial. was not such a 
one as would support an inference thàt the prosecution ; consented to 
or connived at one of the alleged conspirator's esçaping a. triai and 
conviction. It was not errorto admit the évidence in question for;thp 
jîurpose stated. . '; .,. ' . ,■-■, / : r ;;•;.,, 

[2] On the objection of the prosecution the court refused tOtiperpiit 
the introduction pf testimony of Edgar Sfurry, a witness for ^he dé- 
fendants, to thé following effect:,' Th^t tliç witîie^s''as,'?i''lawyer. rep- 
resented the défendant Hardy when the latter, in thespring of 1916, 
was charged with some offense of importingliquor into the Indijin 
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Tetritory; that. he' was présent when the évidence on which that 
charge was based was stated to ttie then United States distrrct at- 
torney; that that évidence, as so stated, was to the effect ihat Hardy 
directed one or r^iore ofiihis employés to dehver to an automobile liq- 
Lior hought from Hardy by two mcn in référence to- whom Hardy 
stated to the district attorney, "I knew that thèse men lived in Okla- 
homa, and I had> probably heard that they had had trouble in Okla- 
homa, for introducing liquon imto Oklahoraa ;" that Hardy stated to 
the district attorney that he didnot participate in the hauling of the 
liquor to Oklahomà, and was not going to do so, and had no financial 
interest in the transaction other than the sale of the liquor to the two 
men; and that the district attorney said in the présence of Hardy 
that the transaction, as reflected in the above-indicated statement of 
the facts to him, was not a violation of the law, and for that rea- 
son he had the charge dîsmissed. , 

It may be assumed, withoùt being concedéd, that it is permissible 
for one chàrged with having conspired with others to commit a stated 
criminal offense to prove that, before taking part in the transaction 
upon which that charge is based, he had been informed by the pros- 
ecuting officer that .such a transaction is not a violation ■ of law. The 
excluded évidence in question was not to that effect. The transaction 
which the proposed testimony: showed was passed on by the district 
attorney was not shown to hâve had the features which give criminality 
to the transactions now in question. In material respects it differed 
from the transactions shown by the évidence introduced by the pros- 
ecution in this case. That transaction occurred before the enactment 
of the Reed Amendment, which made it a crime to cause intoxicating 
liquor to be transport ed in interstate commerce into a state or ter- 
ritory the laws of which state or territory prohibit the manufacture 
or sale thereih of intoxicating liquors for beverage purposes. 

The statement made to the district attorney did not show the com- 
mission, or an attempt or conspiracy to commit, the offense created 
hy the above-cited statute of March 1, 1895, as it did not show that 
the liquor in question was intended to be carried into that part of 
Oklahomà which formerly was known as the Indian Territory. Wheth- 
er the questioned action of the court is or is not sustainable on an- 
other ground, it is sustainable on the ground that the eyidence offered 
had no tendencyto prove that what the district attorney did amounted 
to advising Hardy that there was no criminality in such transactions 
as those relied on to support thé charges madè in this case. 

[3]. Complaint, js made of the court'ç, j-eîusal to give a requested 
charge which was so expressed as to forbid a conviction unless the 
jury found frôm the évidence that ail the 'défendants wére parties to 
the alleged conspiracy.'. It Was'npt error to refuse that instructiQn,.,às 
one charged with conspiring. with others may be, çonvicted on proof 
of his conspiring with any of such others, without proof of a con- 
spiracy iparticipated in 'by ail of them. Jones v. United States, 179 
Fteà-;;^> 600/'103;C:,C::A, 142;;, l^:ÇorpusJuns, 627.;:/ z^'- 
l^/jXharges, requested '% twD. pf ; the alleged, conspirators,. who 
were-shown by the :evidencetO Joa-ve been employés of anothfer alleged 
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conspirator, asserted that such employés could not be convicted, if what 
they did in furtherance of the alleged conspiracy was donc in per- 
forming the duties of their employment. Those charges were pjop- 
erly refused. One's participation in a criminal conspiracy is not ex- 
cused by showing that the service he was employed to render required 
or called for such participation. 

[5] The overt acts alleged in the several counts of the indictment 
were charged to hâve been committed by two or more of the alleged 
conspirators. Such overt acts by one only of such conspirators were 
testified to. The court ruled to the effect that the just stated dif- 
férence between allégation and proof in the particular in question did 
not constitute a material variance. This was not-error. The doing by 
one or more of the conspirators of "any act to effect the object of 
the conspiracy" is made an élément of the statutory offense. Crim- 
inal Code (Act March 4, 1909, c. 321) § 37, 35 Stat. 1096 (Comp. St. 
§ 10201). The doing by one only of the parties to a previously 
formed conspiracy of an act to effect its object is as effective to com- 
plète the offense as the doing of that act by ail of the conspirators. 
There being no différence in légal effect between the doing by one of the 
conspirators of the alleged act to effect the object of the conspiracy and 
the doing of that act by ail of the conspirators, such a variance be- 
tween allégation and proof as the one in question cannot properly be 
regarded as material. 

[6] Over the objection of the défendants, the district attorney was 
permitted in his closing argument tè^ read to the jury^ section 3318 of 
the Revised Statutes (Comp. St. § 6100), which contains provisions 
requiring a wholesale liquor dealer to provide and keep a book as pre- 
scrihed by the Commissioner of Internai Revenue, and to enter in such 
book specified détails of the sending of àny spirits outof his stock 
or possession. The bill of exceptions,' in connection' with the state- 
ment of the réservation of the exception tothat ruling, contains the 
following statement by the court : . 

"That upon the Issue as to the knowledge and intent of the défendants, the 
government was permitted to offer Iti évidence the wholesale recOïds Of the 
défendant Hardy, which the évidence shoVved were kept by the défendant 
Young, on what is Unown as (orm 52, prescrlbed by the Conimjssioner of In- 
ternai Revenue, undfer the provisions of section 3318 of the Revised Statutes, 
which provides that such wholesale dealer shàll, at the tinae of sending ont of 
his possession or stock any splrlts, ànd befôre the same are removed from 
his premises, enter iû said book the day when the same and the place of 
business of the person or; flrm to wbom such spirits are to be sent, etc. ; it 
being shown from the évidence that large qUàntitibs of such llquors had been 
f requently delivered to persons to be transiiortéd to Oklahomà, dlrectèd from 
the wholesale establishment of D. M. Hardy, and that no entry had been made 
of such sales, in said record,, unless they were covéred by entries of sales to 
'D. M. Hardy, Retall.' Counsel for the government, in the openlng argument, 
had argued theSe f acts as évidence of the efforts of thé défendants to conceal 
thèse transactions, ànd of their knowledge of thé f act that the sales were 
being made for an unlawîul purpose, as the record d'id show entries of sales 
to other parties ^t places where such sales were,fliot prphibited bylaw* In 
reply to thls évidence àn^ thls àrgunjent, counsel for défendants jiad jstated to 
the jury that the records were correctly kept and, that agents of the' liitgrpal 
Revenue Department had ^checkëd thè records and had made a report t^ Wash- 
ington of the mariner in which they werè ktept, and thatHno onelni Wash^ 



FREDERICK LEYLAND & CO. V. HOBNBLOWER 289 

(256 F.) 

ington had ever said it was a violation of the law or an improper way of 
keeping the record ; tliat in reply to tliis argument the district attorney used 
the language quoted in tlie bill of exceptions and stated tlie law referred to, 
which the conrt deemed to be a proper reply to the argument of counsel for 
défendants, and a proper argument as to the knowledge and intent of the 
défendants in failing to enter in tlic records referred to the names and 
places of business of the persons to whoni such liqiiors were sent." 

The part in question of the district attorney's argument, made 
under the circumstances stated, was not subject to the objection in- 
terposed to it. On the question of Hardy's intent in doing what had 
the effect of aiding persons who made wholesale purchases of liquor 
from him in getting that hquor transported from Texas into Okla- 
homa, it was permissible to consider an attending circumstance which 
had a tendency to prove that he concealed or attempted to conceal 
those transactions. In this connection it was pertinent to call atten- 
tion to the existence of a légal reqtiirement that such transactions be 
disclosed in a prescribed way, and to the circumstance that the re- 
quirement was complied with as to other siniilar transactions which 
did not involve a criminal intent, but was not complied with as to 
the transactions in question. 

The record does not disclose any réversible error. The judgment 
is affîrmed. 



FREDERICK TvEYLAND & CO., Limited, v. HORNIU.OWER. 

(Circuit Court of Appeals, First Circuit. February 11, li>19.) 

No. i;!62. 

1. Smi'PiNQ (©=3140 — CoNTR.\CTS OF Afkheigiitment — Limitation or Liabil- 

ITY. 

It is compétent for a steamship company as a carrier of goods to limit 
its liability to a certain amount in case of loss or damage, even as 
against its ovvn négligence, where the valuation is the basis on which 
freiglit is charged and this fact was fully kno^^'n to the shipper. 

2. Shipping <3=»140 — Bills of Lading— Presumption of Agreement to 

Terms. 

A provision in a hill of lading limiting liability of the carrier to a 
certain amount raises a presumption that the shipment was made upon 
the agreed valuation, and that oi)portunity was afforded of shipping at a 
higher valuation by payment of a higher rate. 

3. Shipping "S^léO — Action for Damage to Goods — Damages — Effect of 

Insurance. 

TJnder a provision of a bill of lading that the carrier, if liable for loss 
or damage, should "hâve the benetit of any Insurance effected upon the 
g(M)ds," where a ijolicy on the goods clearly did not cover the risk from 
which the lo.«s occurred, an arrangement by which the insurer advanced a 
sum to the insured on a borrowed and loan receipt does not inure to the 
beneflt of the carrier. 

4. Evidence <g=>535 — Opinion Evidence — Oompetenct. 

The opinion of an expert, based upon his gênerai knowledge as to tlie 
effect of a strain upon a winch after its .laws had beeii worn, was prop- 
erly admitted, although he had not exaniined the winch involved in the 
case. 

<@=5For other cases see same topic & KEY-NUMBER în ail Key-Numbered DIgests & Indexe» 
256 P.— 19 
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5. Evidence ©=> 123(12)— Res Gest.î:— Statements Aftek Event. 

Stateroents of the captain of a steainship with respect to art accident 
which had previously oceurred in tlie unloading of cargo by stevedores, 
as to whicli tlie captain was cliarged wltli uo duty, lield lucouipeleilt 
as part of tlie res geslau as agaiust the sliipowiior. 

In Error to tlie District Court of the United States for the District 
of Massachusetts; Clarence Haie, Judge. 

Action at law by Henry Hornblower against Frederick Leyland & 
Co., Limited. Judgment for plaintiff, and défendant brings error. 
Reversed. 

Stephen R. Jones, of Boston, Mass. (Blodgett, Jones, Burnham & 
Bingham, of Boston, Mass., on the brief), for plaintiff in error. 

Harold P. Williams, of Boston, Mass. (Williams & Copeland, of 
Boston,. Mass., on the brief), foi' défendant in error. 

Before BINGHAM and JOHNSON, Circtiit Judgcs, and ALD- 
RICHi District Jndge. 

JOHNSON, Circuit, Judge. In the court below the plaintiff, a citi- 
zen of Massachusetts, recovered judgment for daniages to an auto- 
mobilei shipped by him from lyiverpool, Etigland, to Boston, Mass., on 
the defendant's steamer Cestrian. 

While the automobile was being raised hy a winch from the hold of 
the steamship at a wharf in Boston on September 30, 1909, and after 
it had reach^d the level of the deck, the clutch in the winch became 
disengaged, and the automobile fell between 30 and 40 feet to the 
bottom of the hold. 

The défendant, a foreign corporation established under the laws of 
Great Britain, is a common carrier of passengers and freight between 
the ports of lyiverpool, Englànd, and Boston, Mass. 

The assignments of error relate to the instructions of the presiding 
judge as tothe effect to be given to a provision in the bill of lading 
limiting the amount of the liability of the carrier, to the admission of 
évidence and to the receipt of certain money by the plaintiff from the 
Boston Insurance Company with whom the plaintiff had insured the 
automobile. , 

[1] The, provision bywhich the liabiUty of the carrier is sought to 
be limited is as follows : 

"Not accouutable for any goods of wliatever description beyond the sum 
of 20 pounds per pacl^age, unless the value be hereiii expressed and extra 
freight as may be agreed on paid." 

The learned judge 6f the District Court instructed the jury that this 
provision W9S unreàsonable âhd invaUd, because forbidden by 27 Stat. 
445 (Act Feb. 13, 1893, c. 105, § 1 [Comp. St. § 8029]), known as the 
"Harter Act." 

The plaintiff delivered the automobile to G. W. Sheldon & Co., for- 
warders in Eiverpool, who crated it, attended to its shipment and re.- 
ceived a bill of lading from the défendant cnmpa-ny containing the 
above provision. This bill of lading constitutes the contract of car- 

^;s>For otUer, cases' see same tôpic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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riage and the rights of the parties are to be determined by it, in tîie 
absence of any testimony that an unfair advantage was taken of the 
shipper, or that there was fraud practiced upon him, or that he re- 
ceived it under a misapprehension as to its terms, or that it contained 
provisions which were unjust and unreasonable in view of the common- 
law obligation resting iijx)n the carrier. 

It was decided in liart v. Pennsylvania R. R., 112 U. S. 331, 5 Sup. 
Ct. 151, 28 L. Ed. 717, that a common tarrier may limit its liability for 
damages occasioned by its négligence by a contract fairly made with 
the shipper, "agreeing on the valuation of the property carried, with 
the rate of freight based on the condition that the carrier assumes lia- 
bility only to the extent of the agreed valuation, even in case of loss 
or damage by the négligence of the carrier." This case bas been fre- 
quently followed and its doctrine applied in construing limited liability 
contracts of carriers, in cases which hâve arisen relating to Interstate 
shipments under the provisions of the Interstate Commerce Act (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379) and the Carmack Amendaient to that 
act (Act June 29^ 1906, c. 3591, § 7, pars. 11, 12, 34 Stat. 595 [Comp. 
St. §§ 8604a, 8604aa]), and in ail of theni ithas been held that such a 
provision is only valid where a choice of rates dépendent upon value 
has been afforded the shipper. 

In Cincinnati, New Orléans & Texas Pacific Ry. v. Rankin, 241 U 
S. 319, 327, 36 Sup. Ct. 555, 558 (60 L. Ed. 1022, L. R. A. 1917A, 265), 
the court said : 

"The e.^sential choiee of rates nrnst be mnde to appenr before a carrier 
can suecessfully claim the beiiefit ot suc-h a limitation and relief from full 
liability." 

In that case both parties signed the bill of lading reciting that law- 
ful, altemate rates, based on spécifie values, were ofifered; and it was 
held that such récitals constituted admissions by the shipper ând prima 
facie évidence of choice. SinCe the passage of the Harter Act (Comp. 
St. §§ 8029-8035), limited liability clauses in bills of lading issued by 
common carriers engaged in transportation of goods between ports of 
the United States and foreign ports, hâve been held valid. 

In Reid v. American Express Co., 241 U. S. 544, 36 Sup. Ct. 712, 
60 L. Ed. 1156, the bill of lading contained the fdllowing provision : 

"It is also mutually agreed that the value of eaeh package shipped hereim- 
der does net exceed $100, or its e(iuivalent in English currency, on which basis 
the freight Is ad.iusted, and tlie earrier's lial)ility sliall in no case exceed that 
sum, unless a value in excess thereof be specially declared and stated here- 
in, and extra freight as may be agreed on paid." 

And the court there held that the liability of the carrier was limited 
to $100, "as stated in the bill of lading" under which the shipment was 
made. 

In Hohl V. Norddeutschef Lloyd, 175 Eed. 544, 99 C. C. A. 166, a 
case decided in the Second Circuit, in wHicb à writ of certiorari was 
denied (216 U. S. 621, 30 Sup. Ct. 575, 54 h. Ed. 641), the limited 
liability provision was : ' 

"Not accoiuitable for any sum exceeding ^100 per package for goods oî whàt- 
ever description, nor for any auiount in respect of gold, silver, etc., • » • 
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unless the. ^«alue of such be lierein expreased a,nd freight as may be agrccd 
pald tllereon." 

The court there held that : 

"It is compétent for a stearnship eompany îis a carrier of gootls to limit 
its liability" to a certain ainoMiit "iiixase of ioss, even a.s agalust ifs own 
négligence," wliere tbe valuation "is tlie basis ou wliieli freiglit is charged, and 
[fliis fact] was fully Icnown to tbe sliipper." 

In Calderon v. Atlas Stearnship Co., 170 U. S. 272, 18 Sup. Ct. 588, 
42 L,. Ed. 1033, the court construed the provision to be one of ex- 
emption, and not of limitation, sô that under it, if lawful, the carrier 
would be exempted f roiti ail liability if the goods lost or damaged, were 
above the value of $100 për package, but clearlj^ intimated that if the 
liability of the carrier had been limited to the amount of $100 per pack- 
age, it would hâve been sustained. 

Counsel for the plaintiff in argument admits the binding force of 
thèse décisions, but claims that the contract for valuation must be rea- 
sonable and fairly made "and that the shipper shall hot be induced to 
assent to the same under any misapprehension." It is clainied that 
the automobile was delivered at the office of the stearnship compahyin 
Iviverpool by one Sontag, the plaintiff 'è chauffeur, who was asked the 
value of the car at the time of delivery, and said that the original price 
of the car was a few hundrèd dollars under $10,000, and that either 
through design, fraud, erroft-or mistake the declared valuation was 
not set forth in the bill of lading, and that the plaintiff had the right 
to rely upon the rate paid by him as being based upon the value which 
Sontag had declared. The évidence does not support this claim, how- 
ever, as Sontag testified in cross-examination that he put the autorrio- 
bile "into the hands of Sheldon & Co,," who were to ship it for the 
plaintiff,, ând that they took charge of the shipment; that he had noth- 
ing todo with that; and tlie plaintiff himself testified that he turned 
the car over to vSontag in Liverpool to take to the shipping agents. 
There was no évidence that Sontag acted as agent for the shipping 
agents. The automobile was delivered by Sheldon & Co., as .agents 
of the plaintiff, to the: stearnship eompany, and the bill of lading was 
issued in their , names. There was no évidence that fraud was prac- 
ticed upon. them or that they misappreheoded the terms of the bill of 
lading, or that the defenda.nt did ,npt offer them an opportunity of 
paying a higher rate and placing a higher value upon the automobile 
and thus increasing the amount of the defendant's liability; nor was 
there any evidehce that the rate was not reduced because of the re- 
stricted liability assumed by the défendant. 

, The only testimony in regard to the rates of the eompany came from 
Robert S- Guilford, who testified that he had, gênerai charge of the 
stearnship office of the défendant eompany in Boston; that the bill o. 
lading under which the automobile in ■ question was f orwarded was 
"the regular Leyland line: bill of lading whiçh had been in use by the 
eompany for the pasf fiveor six: years; that the eompany did not pub- 
lish any schedule of rates, but that its agents had certain memoranda 
to guide them in quoting rates ; that in ,1909 the eompany had no gên- 
erai rate on automobiles shipped from Liverpool to Boston, but that 
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the rate for their carriage was quoted siibject to acceptance and a 
spécial contract made ; tlial the gênerai rate of the steamship company, 
either on east-botihd or west-bonnd freight, was based on cubic f eet of 
space occupicd by the sliipment or its weight, and also on its valuation. 
|2] 'i'ho ]>laintiff also claims in argument that the burden of proof 
is on the dcfciidant to show that the rate charged the plaintitï was 
based on its minimum valuation of twcnty pounds per package. So far 
as the matter bas reccivcd any judicial considération it bas been held 
that a provision similar to that contained in the bill of lading in this 
case raises a presUmiition that the shiiiment was made upon the agreed 
valuation and that op])ortunity was afff)rded of sliipping at a higber 
valuation by;the payment of a higber rate, in the al)sence of évidence 
tô the contrary.'''rhis is équivalent to saying that the bill of lading 
upon its face is jirima facic évidence of al! the facts that may be fairly 
•and legally inferred from its terms. 

Tn the ÎTart Case, sujn-a. 112 U. S. at page 337, 5 Sup. Ct. at page 
154, 28 h- Ed. 717, the court said: . 

vit must be pre.-^iimed, from t\u'. lerms of the l)ill of Irtdiii.s; and without any 
évidence on. the sul).ie(t, and esnecially in tlie absence of îin.v évidence to the 
cont.rary, that, as the rate of freifîht e.\|)rej.sed is stated to lie on the condition 
that the défendant assumes liability ro tln' exrwit of tho afi;recd valnatiou nani- 
ed, tJie rate of freisht is graduated by the valuation." 

In Adams K.xpress Co. v. Croninger, 226 U. S. 491, SOS, 33 Sup. 
Ct. '148, 1.Î3 (57 L. Ed. 314, 44 L. R. A. fN. S.| 2S7) the court said: 
"That no in(iiiiry was made as to llie actiial value is not vital to tlie fair- 
ness of the aKi'eement in this case. Tlie i'ecei]>t vliich was accepted showod 
that the charge mad« was based upon a valuation of .$50 nidess a j^reater 
value isliould be statod therein. The knowledîre of the shipiier that the 
rate was based upon the value js (o he presuuu'd from the ternis of the bill 
■of ladiug and of the puhlished scliedules filed with the commission." 

In Cincinnati, New Orléans & Texas Pacific Ry. v. Rankin, supra, 
241' U. S. at page 328, 36 Sup.Ct. 558, 60 L- Ed. 1022, h- R. A. 1917A, 
265, thë' court said : _. 

"Where a bill of ladins. sicned by both parties, recites that lawfill alt<H'nato 
rates, based ou spécifie values, were offered, such recit;ils constitute admis- 
sions hy .tlie shipper and sufficient prima fàcie évidence of clioice." 

. The presumptipn that the shipper had knowlcdge that the rate was 
baSed upon the assumed value is strengtbened by the fact that the évi- 
dence discloses that Sheldon & Co., as forwarders, had been shipping 
gobds over thed^.fendants' line for at least 15 years, and that the bill 
of lading which was delivered to them by the steamship company in 
this case was the ordinary bill of lading which had been in use in its 
•présent form by the steamship company for 5 or 6 years. 

In the absence of proof to the contrary, it may be assumed, under 
the terms of the bill of: lading, that the rate was based upon the agreed 
valuation, and that, if requested, the défendant would bave written 
into tlie bill of lading the value given by the forwarders and charged 
the rate proportionate to that value. While it is true that no actual 
value was placed upon the automobile, yet by the terms of the bill of 
lading a value was assuined, and that this assumed value was far be- 
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low the actual value of the automobile does not alone render the lim- 
itation invalid. 

It is said by the court in Pierce Co. v. Wells Fargo & Co., 236 U. 
S. 278, 285, 35 Sup. Ct. 351, 354 (59 h- Ed. 576) : 

"But It is said, and this fact was the basis of tlie dissenting opinion in tho 
Circuit Court of Appeals, that there wiis no valuation at ail in ttis case, anO 
that the disproportion between the actual value of the automobiles shipped 
— about .$15,0{)O — and $50 demonstrates this fact, and it is insisted that vvhat 
was done was inerely an arbitrary and unrearsonable limitation in the guise of 
valuation. This argument overlooks the fact that the legality of the contract 
does not dépend upon a valuation which shall hâve a relation to the actual 
worth of the property. None sueh was attempted in the Xeiman-Marcus Case 
[227 IJ. S. 469, 33 Siip. Ct. 267, 57 1a Ed. 60OJ. the Croninger Case [226 V. S. 
491, 33 Sup. Ct. 148, 57 L. IW. 314, 44 T.. R. A. (N. S.) 257], or the Hooker Case 
[233 U. S. 97, 34 Sup. Ct. 526, 58 L. Ed. 868, L. B. A. 1915B, 450, Ann. Cas. 
1915D, 593]." 

In Flohl V. Norddeutscher L,loyd, supra, 175 Fed. at page 547, 99 C. 
C. A. at page 169, the court said : 

"It is sought to distinguish the case at bar from the Ilart Case on the 
theory that there bas b«en no agreed valuation, but the amount has been fixed 
arbitrarily by the carrier, without référence to the real value: but in the 
Hart Case the amount, per horse and per earload, was flxed arbitrarily by the 
carrier in its gênerai form of live stock bill of lading. The .shipper in that 
case slgned the blU of lading, but that circumstance merely made it easier 
to prove that he was fuUy informed as to its ternis." 

In the Hart Case, the court said (112 U. S. at page 337, 5 Sup. Ct. 
154, 28 L. Ed. 717) : 

"As a minor proposition, a distinction is sought to be drawn between a case 
where a shipper, on requirement, states the value of the property, and a rate 
of freight is fixed accordingly, and the présent ca,se, It is said, that, while 
in the former case the shipper may be conftned to the value he so fl.xed, in the 
event of a loss by négligence, the same rule does not apply to a case where the 
valuation inserted in the contract is not a valuation prevlously named by the 
shipper. But we see no sound reason for this distinction'. The valuation 
named was the 'agreed valuation,' the one on which the mlnds of the parties 
met, however It came to be fixed, and the rate of freight was ba^ed on that 
valuation, and was flxed on condition that such was the valuation, and 
that the liability should go to thnt extent and no further." ■ 

The court further said (112 U. S. at page 341, 5 Sup. Ct. 156, 28 
I.. Ed. 717): 

"The subject-matter of a contract may be valued, or the damages In case 
of a breach may be liquidated in advance." 

Upon the évidence at the trial we thinlc the instruction requested in 
respect to the limited liability provision should hâve heen given, but as 
there is to be a new trial granted upon other grounds, we may say, 
we think, that the provision as to limited liability is not so conclusive 
that it is not susceptible of proofs tending to ovérthrow it, and such 
as would justify a jury in saying that it was not entered into with a 
full and fair understanding as to its terms and conditions^such as 
proofs of f raud practiced upon the shipper, or misunderstànding as to 
the terms of the bill of lading,' or that he wasdenied an op]X)rtunity to 
place a higher value upon his shipment and pay a higher rate of freight, 
or proofs as to what the rate would hâve been if a higher value had 
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been given; /and while' tlie terms of the 'bill of ladingare prima fado 
évidence ofa cHôice, proofs that thç facts. in respect to the e.ss.entiàl 
clioice of rates were not fully known to the shipper, would be ad- 
missible, as wëll 'as prôofs Which would warrant a jiiry in finding. th'at 
the contractwas not in fact accep'ted as one limiting liability ûnder the 
circumstîtfices'of tlie particular shipment. . But in tlie absence of some 
sucli'prdofs,Wèthink the provision should be construed.as orie limiting 
liability lo the £20 namfed in the bill of lading. - 
' f3'| The bill of'ladih'g contàined the foUowing provision in relation 
tô insurahce : ^ * 

"Th'o sliipowijor is not liiililo 'for îid.v 1os>;, dotrimpiit, or di'.iiingfi to aiiy 
.COfxls cai)al)l6 ot Ik'injj' r-ovovod i).V iiis\iraiK-(>. nnd if li:iblc Is to hiive the béiîe- 
.flt of any ùisuniuce fffectod upon the goods." 

■ Thé shipper Had insurcd t-he automobile with the Boston Insurance 
Company, in the sum, of $5,000, and "while on board steamers" the 
polîcy States 'the liability of ;the insuraiîp©, company to be for "actual 
Idss or damage caused by marine périls." . : . 

. ',' William R. Hodges, the président of theinsnrance company, testiiîed 
that -vylieii the pl^infiff made aclaim against bis company it was pointed 
QÙt tliàt the 'damage was not covered by the poHcy, but that the svun 
of $4,407.09 was paid to the plaintift, for which a borrowed and loan 
reçeipt was. takerij ai)d that this.was not a nçceipt in payment of a 
loss ' uçder '(the pblicy. -^ , 

The :defendant admits tliat this. provision, in the bill of lading is 
înyàlid in so far as it- underta,ke5 to coinpel the shipper tp insure 
against loss, due to its négligence; but contends that the clause is valid 
which provideg fhat thç carrier shall hâve the benefît of any insurance 
thàt the shipper may haye, even though the los.s is one caused by the 
négligence of the carjrier, and cites tha leading case of Phœnix Insur- 
aiiçe Co. V, Erie'à.Western Transportation Co., 117 U. S. 312, 6 
Sup. Ct. 750, 25 Lf- Éd. 873. ; As the clause provides that the carrier, 
"if liable, is to hâve the benefît of any insurance efifected upon the 
goods," clearly ii'nder the terms of the policy, the insurance upon the 
automobile was limited to loss,by marine périls while, aboard steamers, 
and damage in unloading was not covered by it, and therefore no in- 
surance against, lôss by sucla damage ^as efifected. Whatever arrange- 
ment the plaintiff may hâve made with th© insurance company by which 
any sum was paid hini and a borrowed and loan receipt received froiii 
him, was purely ,a ma,tter between hini and the insurance company, 
and we think the jujy was correctly instructed that they need not bur- 
den their'minds with thé question of insurance at ail. Inman v. South 
Cardlina Railway'Co.,' 129 U. S. 128, 9 Sup. Ct. 249, 32 L. Ed. 6,12; 
Luckenbach et al. v. McCahan Sugar Refining Co. et al. (Dec. 9, 1918) 
248 U. S. 139,, 39 Sup.Ct. 53„63 L- Ed. — . 

[4] The defe;ndant h^s assigned as error the admission of the testi- 
mohy qf Robert H. Frase;;, an expert called by the plaintiff, who tes- 
tifie'd from his gênerai' knowledge of winches, without an examinatioii 
of the particular winch involved in this case,, as to the efifect of, a 
strain upon the wjnch after its jaws had bcensubjected to wear. 
'The ground of the defendant's objection is that the witness did not 
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examine the partîcular winch which was used to raise the automobile ; 
but we think his testimony was compétent, in which he stated his 
opinion as to the cause of the clutch being thrown out of gear, upon 
the hypothetical question which was put to him. The objection urged 
by the défendant is more in the nature of an argument upon the 
weight to be given to the testimony than against its admissibility. 

[5] The défendant has also assigned as error the admission of the 
testimony of Emil A. Sontag, the plaintiff's chauffeur, who was on 
the dock when the accident happened to the automobile. He testified 
that, about 15 minutes after the accident, before the automobile was 
raised the second time, he had a conversation with the captain of the 
steamship in which the latter said "that the winch had never carried 
that heavy weight before ; that the weight was too much for the winch" ; 
and that, in the présence of the captain, another man said "that the 
clutch slipped out and let go the weight." 

The évidence disclosed that unloading the cargo was entirely in 
charge of the stevedores and the captain had no duty with référence tp 
it. The déclaration made by him, theref ore, was not a part of the res 
gestœ, but was simply a narrative of a past event. As he was not 
charged with any duty in regard to unloading the cargo, such a déc- 
laration by him would not bind the owner of the steamship. Packet 
Co. v. Clough, 20 Wall. 528, 540, 22 L. Ed. 406. 

In support of the admissibility of évidence of this déclaration the 
plaintiff cites The Potomac, 8 Wall. 590, 19 L. Ed. 511; but that 
was a suit in admiralty, where the rule is différent, and déclarations of 
a master are received as pointed out in The Enterprise, 2 Curtis, 321, 
8 Fed. Cas. 729, No. 4,497. 

In Packet Co. v. Clough, supra, the plaintiff received an injury while 
boarding a steamer of the Packet Company, through the alleged care- 
lessness of the servants of the Packet Company in putting out an im- 
proper gang plank upon which she was to board the steamer, and 
conversations of the captain with the plaintiff made 2^^ days after 
the accident occurred, in which he attributed it to the carelessness of 
the servants of the Packet Company in putting out the plank, were 
received in évidence, and the court there said : 

"What the captain of the boat said of the transaction two days afterwards 
was, therefore, but a narrative of a past occurrence, and for that r^ason it 
could not affect his principals. It had no tendency to détermine the nature, 
quallty, or charactcr of the act done, or left undone." 

It is claimed by the plaintiff in argument that the admission of 
évidence of the captain's déclaration was harmless error in view of 
the additional testimony as to the condition of the winch ; but we 
cannot hold that the jury would give no weight to such a déclaration 
by the captain of the steamship. 

The défendant had introduced testimony tending to show that the 
winch waS in good condition at the time of the accident and that it 
had been recently examined by a compétent engineer, and had been 
used to raise much heavier loads than the automobile before and on 
the day of the accident. This évidence of the déclaration of the cap- 
tain was introduced by the plaintiff in rehuttal, and if believed by the 
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jury must hâve caused them to reject as unreliable, testimony intro- 
duced by the défendant in regard to the condition of the winch and 
the weight of the loads which had been previously carried by it, as 
compared with that of the automobile. We think there was error in 
admitting évidence of this déclaration and that it was prejudicial to 
the défendant. 

The judgment of the District Court is reversed, the verdict set 
aside, and the case rcmanded to that court for further action not in- 
consistent with this opinion. The an'>f)lant ^'^ recover costs in this 
court. 

ALDRICH, EHstrict Judge (concurring). It does not seem that the 
point has ever been distinctly taken that a rule of limitation in respect 
to "packages" should not be interpreted as referring to openly crated 
automobiles, but without considering such a question, the provision 
seems to hâve been accepted as applying to shipments of automobiles. 
Therefore I suppose that view should be followed. But if the ques- 
tion were an open one, I should hâve grave doubts whether the limita- 
tion rule in respect to packages has any référence whatever to such a 
shipment. 



DICK CHIARELIX) & BROS.. Inc., v. CENTRAL E. CO. OF NEW 

.TERSEY et al. 

(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 79. 

1. SniPPiNG <g=)177 — De.murbaoe — Necessitt of Coxtract. 

In the absence of contract, wliat the law ealls demurrage is not recov- 
erable for delny in discharging. and in order to recover damages in the 
nature of deniurra^'e the carrier has the burden of proving afflrmatively 
that the one sought to be charged was chargeable with some négligence, 
or exceeded sonie customary period which by implication is a part of 
whatever contract was niade. 

2. SiiiPPiNG <^=5l72 — Time for Dischabgixg — C*ustom of Tobt— Use of 

LiGIlTERS BY VESSEL. 

Under a rule of the New York Maritime Exchange, allowing consignées 
of railroad ties one riinning day for every 50,000 feet, board raeasure, 
of ties in receiving discharge, accepting such rule as a custom of the 
port, a vessel carrying ties to be delivered at conslgnee's wharf cannot, 
by unloading the ties into lighters, require con.signee to aecept discharge 
at the rate of 50,000 feet per day from eaeh llghter at the same tlme. 

Appeal from the District Court of the United States for the Southern 
ÎDistrict of New York. 

Suit in admiralty by Dick Chiarello & Bros., Incorporated, against 
the Central Railroad Company of New Jersey and the Philadelphia & 
Reading Railway Company. Decree for respondents, and libelant ap- 
peals. Affirmed. 

For opinion below, see 246 Fed. 327. 

Respondent rallways maintaln a joint wharf in the Arthur Kill, where they 
receive for creosotlng purposes ties brought to them by water. Their joint 

€=3For other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Dlgests t Index» 
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agent bouglit tles throughoiit the Southeastern United States, the terins o£ 
purchase beiiig in every case f. o. b. the vVharf aforesaid. Vendors of some 
tiès severally shipped their sales by three steamers, Iroquois, Mills, and 
Shawmut. ïhese vessels bave différent owiiers, brought ties at differing 
tlmes, and bave notliing in eomnion in respect of tliis litigation, except that 
it was convenleut to uiiiie in one suit elaims re.spettin^ ail the ties earried. 

We infei-, from siieh bills of lading as are in évidence, that ail the ships en- 
gaged to deliver their tie.s at the aforesaid joint wharf, which was neither their 
usual berthlng place nor a iiublic wharf for discbarge of gênerai cargo. No 
blll of lading or any otlier contract In évidence niakes any référence to de- 
murrage for delay in iinloading. So far as we know, neither shipper, carrier, 
nor thèse respondents, as consignées, ever agreed to or talked of unloading 
delay in respect of thèse ties, before or at their shlpinent. 

Tlie Sbawmut and Iroquois never went to the Arthur Kill, but discharged 
their tles iuto Chiarello's llghters at their usual unloading bertlis ; their own- 
ers agreeing to pay Ghiarello for his lighter service. The Mills did go to re- 
spondent's wharf and discharged from both sides, from one directly iipon the 
wharf, and from the other into llbelant's lighters, hired by the ship owner. 

Thus, at diftering times, ail the tles ex Shawmut and Iroquois, and Some ex 
Mills, were in llbelant's llghters, to be dellvered to respondents and on their 
creosoting wharf. To each lot of lighters, repre.sonting or containing cargo ex 
one steamer, resiwndents assignefl one berth, as îhey would have'done to the 
steamer herself. Consequently, slnce as many as tive lighters were required 
to carry one steamslilp's quota of ties, tlie lighters had to and did (for tlie 
most part) unload In turn. 

The Maritime Exchange of New York, bas promulgated a rule "regulatlng 
the delivery of railroad ties"; it was admltted that this rule expressed the 
custom of the port; its substance is as follows: 

"Consignées shall bave twenty-foiir hours (Sundays and légal hoUdays. ex- 
cepted) after the vessel arrives, and the mastei- or the vessel's agent reports, 
in which to furnish the vessel with a berth whore she can discharge. « * « 

"I^aydays allowed consignées for recelving cargo shall be as follows, viz. : 
Twenty-four hours to furnish a bertbi as provided in above rule, and one 
running day (Sundays and légal holîdays excepted) for every fifty thousand 
{ôO.OOO) feet board measure of the ties." 

Tbere was abundant évidence that "the usual and custoinary rate of de- 
murrage" in New York Ilarbor on lighters such as llbelant furnisbed for thes<> 
tles wa$ 120 per day. It also appeared that delivery of freight by lighter.-; 
was fréquent in the barbor, and was customary and expeeted, though by no 
means invariable, at respondents' wharf, 

Libelant's demand is for payment at $20 per day for every day's, delay to 
each lighter. caused by failure to take cargo at the rate of .50,000 feet per day 
from each lighter. no matter how many lighters arrived at once, and without 
référence to (for Instance) the fact that it required five lighters to delivér' the 
tles ex one steamer. 

Hyland & Zabriskie, of New York-City (Nelson Zabriskie, of New 
York City, of counsel), for appellant. ' 

De.Forest Brothers, of New York, City (Henry De Korest, of New 
York City, of counsel), for appellee Central R. Co. of New Jersey. 
'■Mkéklin, Brown & Purdy; of New York City '(Wm. V. Purdy, of 
New York City, of counsel), for appellee Philadelph'la & R. Ry. GÔ.' 

VBefore'WARD, ROGERS, and HOUGH, Circuit Judges. / ';' .^ 

HOUGH, Circuit Judge (after stating the facts as aboyé). The: 
avowed object of this litigation is'.nOt so inuch to^.€ffect a money re- 
cpvfiry-for this parvicular libelant ^s, to pbtain; a décision laying do.wn 
somt gênerai rule covering "lighter delivery" in this harbor^ and secur-- 
iîîg "10 lighter owners generally cofnpensatipn when their v.eâsels are; 
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not relieved of cargo as rapidly as the varions raies of the Maritime and 
(probably) Produce Exchanges appear to contemplate. 

The attempt miist fail, if for no other reason than that there is and 
always must be immense diversity in the contractual arrangements of 
many men, one small resuit of which is "lighter delivery" of goods. As 
said in Rutherglen Co. v. Houlder, 203 Fed. at 851, 122 C. C. A. 169, 
there "is a wilderness of law on the subject of demurrage. Décisions 
dépend upon the language of the varions charters." This was one 
way of saying that identity is rare in any two contracts, or sets of phe- 
nomena, and some controllihg or crucial f act must furnish a guide 
through a 'Vilderness," not only of law, but of always varying com- 
mercial transactions. In this instance the guides are thèse truths : 

[1] (1) No one concerned with the carriage of thèse ties could hâve 
any claim for what the law calls demurrage, because there was no 
agreement therefpr. Ben Franklin, etc., Co. v. Fédéral, etc., Co., 242 
Fed. 45, 154 C. G. A. 635. The delivering carrier could never do more 
than demand damages for delay "in the nature of demurrage"; and 
in order to recover he must sustain the burden of affirmatively proving 
that the person sought to be charged (e. g., consignée or charterer) was 
guilty of "some négligence in unloading, * * * or * * * ex- 
ceeded some customary period which, by implication, is a part" of what- 
ever contract was made. Riley v. Cargo of Iron Pipés (D. C.) 40 Fed. 
605. 

(2) The only contracts in évidence affecting thèse respondents are the 
bills of lading, by which the steamships undertook to deliver ties at 
the creosoting wharf. It was nothing to respondents that the steamer 
employed Chiarello to complète their contracts. Assuming that lighter 
delivery was proper, it was in légal effect the steamship owners' de- 
livery, and this libelant was their servant ; respondents never had any 
contractual relation express or implied with the lighterman libelant. 

(3) The rules of the excha'riges do not afifect those not members of 
the corporation making the rule, proprio vigore. Such power as they 
are usually said to hâve rests on a good gênerai custom of observing 
them, and is more accurately described as a custom, expressed or de- 
fined by the rule. Like every other custom, it must usually be proved 
anew whenever asserted, and must always be shown to fît the facts. No 
court can construe a custom, as it does a gênerai statute. Customs 
hâve légal efficacy, and of ten very great influence ; but no one can 
define a custom, and then ask the courts to treat the définition Hke a 
written law. 

[2] Considering the évidence in the Hght of the foregoing proposi- 
tions, we find — 

(1) That it was a usual and reasonably to be expected thing, that 
the steamship owners would deliver by lighters. 

(2) That, had the steamer gone alongside the wharf herself, she 
would by custom hâve been entitled to (say) a delivery of 50,000 feet 
per day. 

(3) There is no évidence whatever of any custom whereby (e. g.) 
a steamer having a million feet of ties on board could, after signing 
such bills of lading as are hère in proof, put said ties on 20 lighters, 
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send ail 20 at once to one wharf, and require the consignée to unload 
ail the lighters in one day. Nor do we apprehend that such custom 
is ever likely to be provable in any port; yet such in effect is the in- 
ference libelant asks us to draw from a proven custom of unloading- a 
"vessel" at the rate of not less than 50,000 feet per day. 

(4) If we could construe a définition of custom, in this instance the 
exchange rule, like a statute, we should hold that "vessel" meant the 
vessel that contracted to carry and deliver the ties, viz., the steamship, 
and that therefore what was customary delivery for the steamship 
was proper for the lighters that represented the steamship. 

But we do not ground décision on such construction, but on the 
broader ground that neither by contract in évidence, nor custom proved. 
were the respondents bound to more than they did do. 

(5) In the absence of controlling contract or custom, the, duty of 
thèse consignées was simply to take cargo in a reasonable time. Mil- 
burn v. Fédéral, etc., Co., 161 Fed. 718, 88 C. C. A. ':>77 . 

"It generally happons that there is some particular fîu-t which distinsuishes 
ovei'y deinurrage suit troin every otlier, so that the court * ♦ • is eoiu- 
pelled to go baek to the uiiderljing rules." Donuell v. Atùoslîeag, etc., Ce, lis 
Fed. at 15, 35 0. O. A. at 183. 

The particular fact hère prominent is that the steamships attempted 
to multiply the duties of the consignées by simultaneous présentation 
of numerous lighters. They could not thus départ from their bills of 
lading, which would control, even over a local custom. That libelant 
did not secure himself by contract with his employer, against the con- 
séquences of delay at the other end of the route, is his misfortune. 
Ben Franklin, etc., Co. v. Fédéral, etc., Co., supra. 

(6) Whether if any custom (applicable to the facts) to pay damages 
in the nature of demurrage, had been shown, libelant would not still 
be required to prove actual damages, we do not décide. 

Whether a customary rate of "demurrage" of $20 per day is a cus- 
tom enabling one to liquidate "damages in the nature of demurrage," 
without proof of actual loss, is a question not necessary to décision. 

Decree affirmed, with costs. , 
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UNITED STATES v. ONE BAG OF PABÀDISE AND GHOURA FEATHERS. 

(Circuit Court of Appeals, Second Circuit January 15, 1919.) 

No. 147. 

OuSTOMs DxjTiES i®=»133 — Violation of Cxjstoms Laws — Suit fob Fobfeiture 
— "Rbasonable Cause" — "Probable Cause." 

In a suit by tlie United States for forfelture of leathers of wild blrcis, 
seized from defendant's possession, as having ijeen Imported in violation 
of the proiiibition of Tarlff Aet, § 1, Schedule N, par. 547, under section 3, 
T. of said act. tha burden rests on libelant to show "probable cause," 
wliich is synonymous with "reasonable cause," for tlie prosecution, "to be 
judged of by the court," and the finding of the court thereon bas tbe 
weiglit of the verdict of the jury in the appellate court. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Probable Cause; Reasonable Cause.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Ivibel by the United States against one bag, contairiiilg seven pack- 
ages of Paradise and Ghoura feathers, one package containing 150 
feathers of the bird of paradise and 150 quills, and 43 boxes contain- 
ing heads and feathers of birds of paradise and Ghoura heads; Arthur 
Arbib, claimant. From the decree, libelant brings error. Affirmed. 

The government flled a libel asking for the forfeitUre of certain plumage 
of Avild birds alleged to ha^^e been imported contrarv to law and in violation of 
section ,3082 oî the Revised Statutes (Comp. St. g 5785), claiming that the 
importation of such plumage was prohlbited by section 347 of the Tariff Aet 
(Act Cet. 3, 1913, c. 16, § 1, Schedule N, 38 Stat. 148 [Comp. St. § 5291]). The 
libel covers three lots of merchandlsç described as items 1, 2, and 3. The 
selzure of the mérchandise referred to in Items 1 and 2 was made at the steam- 
ship dock at the tlme of the arrivai of the steaniship Kroonlaud on November 
26, 1916, and was taken from the custody of one Angelo Tartaglino, who had 
concealed the plumage in a belt which he wore about his body. Since no an- 
swer was interposed, either by way of admission or déniai, as to items 1 ana 
2 of the libel, a forfelture was decreed as of course. 

The third item referred to in the libel consisted of a seiziire of plumage 
taken from the claimant's premises in the city of New York on May 31, 1917. 
The claimant conducts a wholesale feather business at this latter place of 
seizure. Practicaliy ail of the feathers of wild birds that were found on his 
premises were seized, and were in a manufacturer! State ; that is to sray, were 
bound with feathers and made up into a pièce, with a stick on the end, aod; 
wound around with wire, and some were upon cardboards, some ia boxes, aijd 
others loose and unmauufactured. . i 

Upon the trial, claimant's counsel made the following concessions: "I will 
concède, for the claimant, that the wituess Tartaglino on Octotter :23, 1916, 
smuggled into this country six belts of paradise feathers, and they were de- 
livered to the claimant, Arthur Arbib, within a few days thereaftçr, with 
knowledge on the part of the claimant that six belts of feathers had been 
smuggled into this country." ;, ■ i I : i 

It will be noted that this concession was çontined to the paradise feathers. 
Arbib'.? relation to Tartaglino was not only cbnçeded by counsél, but there was 
Tàrtaglino's confession. The other évidence Indlcated that Tâttaglirip waiS a 
cook employed aboard the ship Kroonland and the Philadeiphîa/ aiïd ihade Ï6ùr 
trips upon the former and one trip upon thé latter vessel.' He -lifeught^ the 
smuggled plumage from one Felicç Stràfla, who ,wp.3 a steward; pu. the, Amerir, 
can Line, and that hé smuggled feathers oh two of his trips froin';the'Kroôid- 
land arrlvlng in New York on October 23, 1916, àrid' NoVetnbèt 26' 'i916: Êàcti'' 

rrr T— ■ -. -^ ■—, . ' ' ;■'; .' '. - i . . ■ ' )n du': < ' . . :,ri .„ ,: 
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tlme he took the belt contalnlng the feathers to the home of one Huscetta in 
New Tqrl^Clty, ^nd on one occasion, during the stay of the Kroonland in this 
port, at 11 o'fclock 'àt night he met étieclaimant, whom he Identified in the 
courtroorp, and Eecejyed $300 for hls services and that of Strada. On one 
occasion hè receiVeà feathers frora the clalmant's brother aud brought theui 
to this couûtry. 

Upon the trial, both the libelant and claimant asked for a decree ; the 
former of forfelture of the «îerchandlse in dispute. The court decreed a for- 
felture of the paradise feathefs and qoills to the governxnent, and the Ghoura 
feathers, paradls« heads, and i paradise wlngs were awarded to the claimant, 
holding that as to ttfeJatteB plumage there was no évidence to show that tbey 
were Imported.on thè flrst trip. Both libelant and claimant, feeling aggriev- 
ed with.the;above dwree, hâve sued out a writ of error, and the cause cornes 
hère, for revlew. , Wfi shall therefore refer to the parties as libelant and claim- 
ant, throwghout. i 

Fraijçjs. G. Caffey, Ù. S. Atty., of New York City (Harold Harper, 
Asst. U. S. Atty., of New York City, of counsel), for the United 
States. , - 

Barber, Watson & Gibboney, of New York City (Stuart G. Gibboney , 
and George M. Burditt, both of New York City, of counsel), for 
clàîrnant. 

gef oxe WARD, HOUGH, and ;M ANTON, Circuit Judges. 

MANTON, Circuit Judge (after stating the facts as above). The 
question presented hère for review is as to the ruling of the court be- 
low regardi;ng merchandise mentioned in item 3 of the libel. 

Section 3082 of the Revised Statutes provides as follows: 

"îf, àny person shall fraudulently or knowlngly import or bring Into the 
United States, or assist in so dolng, aiiy lûerchandise, contrary to law, or shall 
re'ceive, conceal, buy, sell, or in any mânner facilitate the transportation, con- 
cealment or sale of such merchandise aftér importation, knowing the same 
to hâve been imported contrary to law, sùch merchandise shall be forfeited 
and the offender shall be flned in any sum not exceeding flve thousand dollars 
nor léss than fifty dollars, or be imprlsoned for any tim.e not exceeding two 
years, or both. Whenever, on trial for a violation of this section, the défend- 
ant is shoicn to tiave or to ha/ne had possession of such goods, such possession 
shall 1)6 deemed évidence suffloient to authorize conviction, unless the défend- 
ant shall explain the possession to the satisfaction of the jury," 

And paragraph 347 of thei.Tariff Act, which imposes an import duty 
upop feathers and other merchandise, contains a proviso as follows: 

"Provlded, that the Importation of aigrettes, egret plumes or so-called osprey 
plumes, and the feathers, qullls, heads, wlngs, tails, skins, or parts of skins, of 
wild birds, either raw or manufactured, and not for scientiflc or educatlohal 
purposes,' Is hereby prohlblted; but this provision shall not apply to the 
featherè or pltutoés of ostriches, or to the feathers or plumes of domestic fowls 
of any klnd." 

It is claimed hy the libelant on this appeal that, in the absence of 
exculpatory probf by the claimant, the court below should hâve di- 
rected the iorfieiture of the çnfire seizure of plumage and parts, the 
importation ,of which was prohibited, and insists that it was not neces- 
sary for thë 'libelant to establish a prima facié case, but merely rea- 
soriàble groùhds of âuspidôri. Apart from the concession above re- 
ferredtp.tlîe paradise feàthere.iCpnsistipg pf six belts of feathers, 
were imported on October 23, 1916, by smuggling them into this coun- 
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try and subséquent delivery to Arbib, and with full knowledge that 
they were so smuggled, the libelant did not produce évidence sufficient 
to establish a case of prima f acie évidence (as that term is used in the 
law) as to the feathers seized at claimant's place of business. 

We are asked to reverse the ruling below and hold that, in view of 
the facts as stated above, there is reasonable ground for suspicion that 
the plumage avi'arded to the claimant was smuggled in some manner 
in violation of the statute above ref erred to, and that the circumstances 
warrant the suspicion that the Ghoura plumage was imported on a 
previous trip of Tartaglino. 

Paragraph T of section 3 of the Tariff Act, which is derived from 
section 71 of the Act to Regulate the Collection of Duties of March 
2, 1799, provides as foUows: 

"T. That in ail nuits or informations brought, where any seizure bas been 
made piu-snaiit to any act providing for or regulnting the collection of dUr 
ties on imports or tonnage, if tlie property is claimed by any person, the burden 
of proof shall lie upon such claimant, and in ail actions or proceedings for the 
recovei'y of the value of merchandise imported contrary to any act providing 
for or regnlating the collection of duties on imports or tonnage, the burden 
of proof shall be upon the défendant: Provided, that probable cause is sbown 
for such proseeution, to be judged of by the court." Comp. St. § 57&1. 

Under this statute, the question for the district judge was what 
effect was to be given the words "probable cause" contained in the 
proviso. If there was probable cause for the seizure, the burden of 
proving the legality of importation was upoh the' claimariti who was 
possessed of the goods. If, in' the opinionof the court, at the end of 
the government's proof, there was not enough évidence to go to the 
jury, then there was not such probable cause as tô put the burden of 
proof upon the claimant. The term "probable cause" may be said 
to be synonymous with the term "reasonable cause." It was not in- 
cumbent upon the libelant to prove the allégations of the libel beyond 
a reasonable doubt. If the statute were.to be so constriied, the pro- 
viso would he useless. The answer.to this contention of clairnant may 
be found in United States v: Regan, 232 U. S. 37, 34 Sup. Ct. 213, 
58 L. Ed. 494. There it was said : 

"In Chaffee & Co. v. United States, iS ^t'ali. 516 [21 L. Ed. 908], the triai 
court, probably in déférence to what was said dû the Case of-The Burdetf, had 
instructed the jury that proof beyond a reasonable doubt was eSsential to a 
recovery; but as the goveniment had a verdict and judgment, and was not in 
a position to assign error upon the instruction, thti case hardly eau be regarded 
as settling the propriety of such an instruction, especlally as in Coffey v. Unit- 
ed States, 110 U. S. 400, 44?, [0 Sup. Ct. 437, 2» L. Kd. 084], 13 years later, it 
was plalnly assumed that in such actions the true measure of persuasion Is 
not proof beyond a reasonable doubt, but the preponderating weight of the 
évidence. The cases of Boyd v. United States, 110 U. S. 616 [0 Sup. Ct. 524, 
29 L. Kd. 740], and Lees v. United States, 150 U. S. 476 [14 Sup. Ot. 163, 37 h. 
Ed. ilôO], are without présent application, for they deal with the guaranty in 
the Fiftb Amendmeut to the Constitution against compulsory s«lf-incrlmlna- 
tion, which, as this court bas held, embraces proceedings to euforce penalties 
and forfeilures as well as criminal prosecutions and is of broader scope than 
are tlie guaranties in article 3 and the Slxth Amendment governing trials In 
criminal prosecutions. Counselman v. Hitchcock, 142 U. S. 547, 563 [12 Sup. 
et. 19.J, 35 L. Ed. 1110] ; United States v. Zucker, 161 U. S. 475, 481 [16 Sup. 
Ct. 641, 40 L. Ed. 777] ; Hepner v. United States, 213 U. S. 103, 112 [29 Sup, 
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et. 474, 58 L. m. 720, 27 h. K. A. (N. S.) 739, 16 Ann, Cas. 960]., See, aiso, Callaii 
V. Wllson, 127 U. S. 541. 549 [8 Sup. Ct. 1301, 32 L. Ed. 22.5]; Scliick v. 
United States, 195 TJ. S. 65, 68 [24 Sup. Ct. 826, 49 Iv. Ed. 90, 1 Ann. Cas. 585]. 
"We conclude tliat It was error to apply to this case the standard of persua- 
sion applicable to criiniual prosecutions ; and the judgment is accordiugly re- 
versed, witli a direction for a new trial." 

The présent action is civil in form, involving a forfaiture, which 
was also criminal in its nature ; but for the trial of this action the 
standard ôf the requiremént of proof is that provided in the statute 
itself in the proviso above referred to, that, where probable cause of 
seizure appears, the claimant has the burden of establishing his right 
to its legitimate possession. 

The prohibition against importation' at the time of seizure was then 
of four years' standing, but nothing appears to show how long he 
owned or possessed the Ghoura feathers. Evidently, in determining 
the question of f act presented to him, the District Judge was of the 
opinion that the facts did warrant probable cause of seizure so far as 
the paradise feathers were concemed, but held that there was no 
probable cause for seizing the Ghoura feathers, and that therefore the 
government had not made out its case as to them, and that therefore 
no burden of proof lay upon the claimant. If so, this was the correct 
rule of law for application. United States v. Regan, 232 U. S. 37, 34 
Sup. Ct. 213, 58 L. Ed. 494. 

We hâve no expression of the District Judge as to what évidence 
persuaded him to the conclusions he arrived at, but we shall assume 
he applied the rule of évidence above referred to. No exception to 
any ruling of the District Judge in this record squarely présents the 
question argued by the libelant as to the shifting of the requiremént or 
burden of proof to the claimant. We believe the District Judge to 
whom the facts were presented may well hâve found a want of prob- 
able cause after considering the libelant's proofs, and thus not required 
the claimant to offer évidence or explanation to show his légitimât© 
possession. The finding of the District Judge is as conclusive upon 
us as would be the verdict of the jury, were the question decided by 
a jury in the case. 

We conclude, therefore, that there is no error of law presented 
which requires our reversing the détermination below. 

Judgment affirmed. 
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FOUR PACKAGES OF CUT DTAMONDS v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 

No. 61. 

1. CusTOMS DuTiEs (S=>130 — Violation of Customs T-<aws — Unlawful Impor- 

tât! OX — FORFEJTIIRE. 

A package sent by registered mail from Cuba to tlie United States,, 
whicli was distlnctly marked '"I^oose diamonds, dutiable," is not sub,iect to 
forfeiture, under Tarlff Act Oct. a, 1913, § III, H (Coinp. St. § 552C), as 
liaving been imiwrted by means of a false invoice or statement. 

2. Customs Duties <S==>130 — Violation oi' CtisToMs Laws — Unlawful Impor- 

tation — Forfeiture — "Fraudulently and Knowinoly Import." 

A package containlng diamonds sent by registered mail from Cuba to 
the United States, plaiuly marked. "Loosse diamonds, dutiable," is not 
, SHbject to forfeiture under Rev. St. § 3082 (Comp. St. § 5785), as tiavlng 
been "fraudulently or knowingly" imported contrary to law, although tlie 
unlversal postal convention in force at the tinie, to whlch Cuba was a 
party, prohibited the mailing of dutiable articles. 

3. Treaties <S=1 — ^Ukivehsal Postal Conventions — "Law." 

Unlversal postal conventions are not treaties, because not made by and' 
with the ad vice and consent of the Senate, and they are not laws, because 
not enacted by Congress. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Law ; Treaty.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Libel by the United States against Four Pacloges of Cut Diamonds ; 
Max Goldstein, claimant. Judgment of District Court (247 Fed. 354), 

forfeiting goods, affirmed (255 Fed. 314, C. C. A. - — ). On rehear- 

ing. Modified. 

Crim & Wemple, of New York City, for plaintiff in error. 

Francis G. Cafïey, U. S. Atty., of New York City. 

Before WARD,.ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. Counsel on both sides agrée that in our for- 
mer opinion (255 Fed. 314, C. C. A. ) we overlooked the fact 

that one package was held not forfeitable on the ground of a false or 
fraudulent invoice, so that we hâve to inquire as to it whether it was 
forfeitable on the further ground that it was imported from Cuba by 
registered mail contrary to law. The libel charged this to be an impor- 
tation knowingly made "contrary to law," within section 3082, U. S. 
Rev. Stat. (Comp. St. § 5785), which reads: 

"If any person shall fraudulently or knowingly import or bring into the 
United States, or asslst in so doing, any merchandise, contrary to law, or 
shall receive, conceal, buy, sell, or in any manner facllitate the transportatlon, 
c-oncealment or sale of such merchandise after importation, knowlng the saine 
to hâve been imported contrary to law, such merchandise shall be forfelted. 
* * • >' 

[ 1 ] The District Judge f ound the package forfeitable under section 
III, par. H, of the TariflF Act of October 3, 1913 (38 Stat. 183, c. Id 
[Comp. St. § 5526]); but we think there was no such false statement, 

^=»For other casée see saine topjc & KBY-NIJMBER lu ail Key-Numbered Digests & Indexes 
256 F.— 20 
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either vvritten or spoken, in connection with the deposit, ip the mails, 
as is contemplated'by the section. On the contrary the package was di%- 
tinctly marked, "Loose diamonds, dutiable," than which no statement 
could be more honest. 

[2] Authority to make postal conventions with foreign countries is 
conf erred by section 398, U. S. Rev. Stat. (Comp. St. § 587), which 
reads: 

"For the purpose of iiiaking better postal arrangeineiits with foreiga comi- 
tries, or to counteract their adverse nieasures atfcctiiig our postal Intercourse 
with them, the Postiiiaster Gène; al, b.v and with the » * » Président, may 
negotiate and conclude postal treaties or conventions, and may reduce or in- 
crease the rates of postage on mail matter conveyed between the United States 
and foreign countries." 

The convention between the United States and Cuba dated June 16, 
1903 (33 Stat. pt. 2, p. 2186), provides : 

"Article 1. (a) Articles of every kind or nature, wliich are admitted to the 
domestic mails of eilher eoxmtry. except as hcrein prohlbited, shall be ad- 
mitted to the mails exchanged under this convention; subject, ho^ever, to 
ST.ich régulations as the postal adininlstratioii of the country of destination 
may deem necessary to protect its customs revenues. 

"But articles other than letters in their usual and ordinary form, miist never 
be closed against Ihfpection, but niu.st be so wrupped or inclosed that they 
may be readily and thoroughly examined by postniasters or clistoms ofBcers. 

"Except that there uiay be admitted to tlie mails exchanged between the 
United States and CUibauusealed packages which contain. In sealed réceptacles, 
articles which canuot be safely fraiisinitted in unsealed réceptacles: Provided 
the contents of the closed recciitaçle.s are plainly visible or are precisely stâtfed 
on the coverg of tlie closed ret'eptiicles, and tiiat the package is.so wrapped' 
that the outer cover can be easlly opened,. 

"Art. VII. (a) Any packet of mailable correspondenc'e may be registered 
upon paymeut of the rate of, postage and the.registi'ation fee applicable there- 
(o in the eounti? of origin. . ' 

« * « * 4t * * * .. «'« 

"Art, XI. AU matters Counected with :the exeliange of, mails between .' the 
two countries, which are not hcrein provided for sliall be governed by the 
provisions of the Universal postal convention and roguiatious now lu. force, or 
which may hereafter be enacted, for thé governance of such matters iii the ex- 
change of mails between countries of the. Universal Postal Uriiori genét-aliy.^s'o 
far as the articles pf such uftiversal postal .conyeutioii tshall be obligatory 
upon both of the contending parlles," . 

The universal postal convention, exeeùted by thé Postmaster General 
and approved by the Président, dated^May 26,' 1906 (35 Stat. L.,pt. 2, 
p. 1639) to which Cuba was a pàrty, pfohibits the insertion in brdjhàry , 
or registered correspondencè- of- •" articles liable tô ■ cii'ât'onite 'dûtie^; * ' 
Ifunder the earlier convention with Cuba it vi^as allbwable tô ëend sûth , 
merchandise through the' mails it was' sûbsequehtïy pirolli'ibîtéii.by thç;'. 
universal postal conyerition.|.'. '; ', . ,i^ /., ;',;■.. ,;, , ;■ -, ,.!■;,■,.,:■ 

[3] Such convehtioliis are not treaties,. beçause. not made by and with' 
the advice and consent of the Senate, and they are not laws, because 
nqt «nacted by Çongî;pss. If we a3suine,,th3t as.adlîijnistrativerftgliïla-- 
tibns made by^uthority pf;Co];^res5 |j!\éy haiiiç the force, of ilawy thé' 
package was;'iniportéd'co^trary',tp,,l9-Vi».;,;JBut the,,seGtipiî;.iB eviclentl^iin- ; 
ténded to prevèht smugghng. Tlie word "fraudulently" cqvers the acts;- 
of every one who diréctly émug^les/ahd the' w6fd "knowingly" the acts'^ 
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of every one who consciously assists a smuggler. The question of in- 
tent is distinctly inVolved. The claimant, Goldstein, has been acquit- 
ted of any imputation of fraud, and E. Boyer, who registered the 
package at Havana, could not be held Hable for fraudulently import- 
ing or assisting to import the package contrary to law, because he plain- 
]y marked it as containing "Loose diamonds, dutiable." He did not 
knowingly assist a smuggler, unless he had actual knowledge of the 
régulation and that the purpose of sending the package through the 
mails was to defraud the customs. If imputed or constructive knowl- 
edge of the régulation were thought by Congress enough to justify for- 
feiture, the word "knowingly" would not hâve been used. There being 
no évidence that Boyer knew of the existence of the régulation, or was 
cQnscious of assisting a smuggler contrary to law, we think this pack- 
age is not subject to forfeiture. 

The court belôw is directed to strike the package out of the decree of 
forfeiture, which, as so modified, is affirmed ; no costs of this court to 
either party. 



COLORADO TITLE & TRUST CO. v. CIÎILDERS et aL • 

(Circuit Court of Appeals, Flftli . Circuit. February 17, 1919.) 

No. 3299. 

Peincipal and Agent i|s=3i23(10) — Agency of Payée of Note to Collect 
roR Indohsee — Evidence. 

Evidence, consistinj; of course of dealing and correspondence, held 
to authorize flnding that payée of notes, secured on eattle, engaged iu 
making loans on sucli paper and selling the same, with guaranty, was 
recognlzed as agent for collection thereof by buyer and indorsee of 
some of the notes, thua rellevlng the maker so paying frora further lia- 
bility, and this though notes were In possession of buyer. 
Walker, Circuit Judge, dissentlng. 

In Error to the 'District Court of the United States for the Northern 
District of Texas; Edward R. Meek, Judge. 

Action by the Colorado Title & Trust Company against J. G. Child- 
ers, Jr., and others. Judgment was adverse to plaintifï, and it brings 
error. Affirmed. 

Geo. Thompson and J. H. Barwise, Jr., both of Et. Worth, Tex. 
(George M. Irwin, of Colorado Springs, Colo., and Thompson, Barwise, 
Wharton & Hiner, of Et. Worth, Tex., on the brief), for plaintifï in 
error. 

Morgan Bryan and B. B. Stone, both of Et. Worth, Tex., and A. 
L. Curtis, of Belton, Tex. (Thos. C. Hall, of Temple, Tex., and A. 
Iv. Curtis, of Belton, Tex., on the brief), for défendants in error. 

Before WAEKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. Notes of J. G. Childers to the Et. Worth 
Savings Bank & Trust Company were sold by the payée to the Colo- 
rado Title & Trust Company, of Colorado Springs, Colo. The notes 

€=3For otber esses see same toplc & K^^X'NUMB&R in ail Key-Numbered Digesta & Indexes 
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were given as the purchase price of, and were secured by a mortgage 
to the FI Worth bank on, cattle in the pasture of Childers in La Salle 
county, Tex. Upon niaturity of the notes, the cattle were shipped to 
St. Louis, sold by a commission house there, and the proceeds re- 
niitted to the Ft. Worth Savings Bank & Trust Company. The 
amount was not remitted to the Colorado bank. The Ft. Worth Sav- 
ings Bank & Trust Company became insolvent and a receiver was 
appointed. The Colorado bank instituted suit on the notes against 
Childers and the Ft. Worth Savings Bank & Trust Company and its 
receiver. The remittances to the Ft. Worth Savings Bank & Trust 
Company not being quite sufficient to cover the notes, Childers paid 
the balance to the Colorado Bank. 

Answering the suit, Childers tendered the issue that the Ft, Worth 
Savings Bank & Trust Company was agent for the Colorado bank 
in the collection of the notes. Ile prayed, in case this défense was 
not established, for judgment against the Ft. Worth Savings Bank 
& Trust Company, to whom the payment had been made, and against 
the Ft. Worth National Bank, to which the proceeds of the sale of 
his cattle had been delivered by the Ft. Worth Savings Bank & Trust 
Company. 

The appeal must be disposed of on a détermination of whether 
the court properly overruled the motion of the plaintiff for an in- 
structed verdict against Childers. 

Childers was a cattle raiser, living in La Salle county, Tex., some 
400 miles from Ft. Worth. Ile executed what is commonly spoken 
'o£ as "cattle paper" ; that is, promissory notes, secured by chàttel 
mortgage upon cattle being prepared for market. When the notes 
were sold to the Colorado bank, the character of the security was in- 
dicated by the correspondence. So far as appears, the mortgage was 
retained by the Ft. Worth bank. After the sale an instrument was 
executed by the Ft. Worth bank, by which it undertook — 

"to guarantee payment of any and âll notes iiow held, or which may here- 
nfter be held, by the Colorado Title & Trust Company, of Colorado Springs, 
Colo., which bear our indor.sement, togetlier with ail interë.st that ma.y ac- 
crue thereon; and we also waive preseutnient and deniand of payment of the 
maker. und we also waive protest and notice to us of protest of any and ail 
such note.s for nonpayment." 

On June 10, 1915, the Colorado bank wrote to the Ft. Worth bank: 

"We hold two promissory note.< of J, G. Childers, .tr., both falling due on 
the 21st inst., one being for $7,7?>4, and tlie other for !i!l,6;M. We wish to ad- 
vise yoii in good time tliat we do not expect to be in tlie rnarkét this raonth for 
any cattle paper, and we hope that it willbe convenient for you to take thèse 
notes up promptly." 

To this the Ft. Work bank replied : 

"Answering your letter, will say we liave notified Mr. Cliilders that we 
will expect his paper paid. We may not be able to get the money to you thé 
day the paper is due, but it will be there either at niaturity or imraedlately 
thereafter." , i ' ' > : •, * ' • ' 

On July 4th the Colorado blank yyrote:" ., 

"We expect ed ère this to reeeivé remlttance for two notes of J. G. Childers, 
Jr.i for $7,734 and $1,634, respectlvelyi both due June 21st. By your last 
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letter yoii led us to believe that tlie remlttance to cover would bave reaelied 
us long ère this. We await your prompt reply." 

The Ft. Worth bank replied: 

"Regardlng the J. G. Chllders Jr., paper, bog to advit^e that Mr. Chllders Is 
now shipplng his cattle, and as soon as they hâve bcen sohl ou the market tho 
money will be forthcomnig to retire his riaper «hich you hold. We are very 
sorrythis matter has dragged along for so nuich jiast tlie inaturity ot the pa- 
per, but we assure you we are doliig e\erything we can to get thls money to 
jou as promptly as possible." 

On June 5th the Pt. Worth Bank wrote Childers: 
"Your two notes, aggregating .$9,;UiS. mature with us on the 21st of this 
month. We will very mueh appreciatc it if you will make your arrange- 
ments to retire thèse notes at their niiiturity, as we are using every effort 
to liquidate our paper as it matures. l'iease let us hear from you In regard 
to this paper." 

On the 24th of the month that bank wired Childers: 

"When do you expec-t to ship cattle to take up your paper due 21st? 
Answer." 

On the same day the Ft. Worth bank wrote Childers: 

"We wired you at Cotulla to-(hiy to know when you exjjected to ship your 
cattle to take up your ])aper due the 21st of this month. We received a serv- 
ice on our message, stating that you weie eu nnile from Denver and ex- 
peeted next week. We thiiik, Mr. Cliilders. if you are going to let this paper 
run pnst due, you should hâve advised us about it, so that we might hâve 
known what to expect. Please advise us on receipt of this letter when we 
may expeet payinent of thèse notes." 

On July 5th Childers wrote the bank: 

"I hâve .iust returned from Mexico, and dld not reçoive your message, and 
roci'ived .\(inr letter last niglit. 1 shipped five cars of steers to St. Louis and 
will hâve proceeds sent to your Ijank fo be credited on my account, or rather 
my note that is past due. I will ship again at once, and will take up my in- 
debtedness with next shipment. I am sorry that this delay occurroid." 

On the 12lh of the month the bank wrote Childers : 

"We are this morning in receiiit of three remittances from Cassidy South- 
wesleru, St. Louis, for your account, aggregating $5,480.81, to ai)ply on your 
note due June 25th for !?9,368." 

Evidence was introduced showing- that the Colorado bank had been 
engaged in the business of purchasing and collecting cattle paper for 
a.ninnber of years ; that it had hàd varions transactions of this kind 
with the Ft. Worth bank; that it knew that the makers of the notes 
did not appear in person at the bank to pay them ; that; it knew 
that it was customary for the owner of the cattle giving the notes 
secured by chattel mortgage to ship the mortgaged cattle to market 
at St. Louis, Kansas City, or Chicago, and that the owner did not, 
ordinarily, accompany the shipment; that instructions would be given 
to the commission house selling to remit the proceeds to the mort- 
gagee ; that the course of dealing between the Colorado bank and the 
Ft. Worth bank was, with référence to notes purchased from the lat- 
ter, for the Ft. Worth bank to collect the money, "the transaction be- 
ing, in a gênerai way, similar to the Childers transaction with ref- 
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erence to the sale of the cattle, and the proceeds being sent to the Ft. 
Worth bank as the cattle were sold"; that the Colorado bank had 
never objected to this course of conduct on the part of the Ft. Worth 
hank; that, according to the ordinary course of dealing, they expected 
the Ft. Worth bank to collect the money from the maker, as in this 
case. At the time the Colorado bank wrote its first letter to the Ft. 
Worth bank with référence to the collection of thèse notes, the 
Colorado bank had not notified Childers that it had become the owner 
of his notes, and the Colorado bank knew that it was not customary 
for the bank taking cattle paper to notify the maker when sale of 
the pàper was made. 

The Colorado bank was informed by the Ft. Worth bank that it 
had notified Childers "that we will expect his paper paid." L,ater the 
Ft. Worth bank wrote the Colorado bank that — 

"Cliilders is now shipping his cattle, nnd that as soon as the. cattle hâve 
heen sold on the market, the money will be forthcoming to retire his paper 
whieh- you hold." 

In this letter the Colorado bank was assured that the Ft. Worth 
bank was "doing everything we can to get this money to you as 
promptly as possible." 

The Colorado bank, although it assumed that the maker of the 
notes had no notice of their transfer, acquiesced in the action of the 
Ft. Worth bank in informing Childers that it expected the paper 
paid. The Colorado bank could not hâve expected the maker of the 
notes to pay the Ft. Worth bank, except upon the idea that the Ft. 
Worth bank was authorized to collect the notes for the owner. The 
only proper basis for the payment by Childers to the Ft. Worth bank 
was either owiiership by the Ft. Worth bank of the notes or agency 
of the Ft. Worth bank for the collection of the notes. The Colorado 
bank knew that the notes did not belong to the Ft. Worth bank, and 
was put on notice, by the letter of June 15th, that the Ft. Worth bank 
was exacting payment from Childers. The jury was authorized to 
assume that the Colorado bank recognized or acquiesced in the agency 
of the Ft. Worth bank, rather than that the Colorado bank was per- 
mitting the Ft. Worth bank to make a collection that it had no right 
to make, and permitting it to appropriate to its own use a fund dedi- 
cated to the discharge of the notes and mortgage. 

The jury had before it évidence of the ordinary course of business, 
and évidence that the Colorado bank was entirely familiar with it; 
that is, the shipment of the cattle to market, and the remitting by the 
commission concern selling the cattle to the original payée of the notes 
and the person or bank named as mortgagee in the chattel mortgage. 

Again, on July 6th, the Colorado bank was notified that Childers 
was shipping his cattle to market. This shipment from the county 
in which the mortgage was registered could not, be made without 
the consent of the holdet' of the notes and of the mortgage to secure 
them. Nor could a sale be made without consent. The letter of the 
Ft. Worth bank to Childers clearly constituted an insistence that the 
shipment be made and the cattle sold. I,ater the Colorado bank was. 
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notified that the shipment was being made, and it carried the neces- 
sary inference that the matter of shipment (with the resuUing sale and 
remittance) was being looked after by the Ft. Worth bank. Consid- 
ering the ordinary course of business, the letters of the Ft. Worth 
bank to the Colorado bank, informing the latter that the former had 
notified Childers that his paper must be paid, and, later, that he was 
shipping the cattle to market for the purpose of retiring the paper, 
would authorize a jury to find that the Ft. Worth bank had assumed 
to act for the Colorado bank, and the jury was warranted in the con- 
clusion that the Colorado bank had acquiesced in this agency. 

It is insisted that the agency to collect could not be assumed, in the 
absence of possession of the notes by the Ft. Worth bank. Possession 
by the Ft. Worth bank of the notes belonging to the Colorado bank 
would be conclusive, in so far as the maker was concerned, of the 
right of the Ft. Worth bank to collect the notes ; but the absence of 
the notes would not be conclusive of the absence of authority to col- 
lect. The circumstances in this case are such that no spécial signifi- 
cance should be attached to the fact that the notes were not at the 
Ft, Worth bank. The Colorado bank and the Ft. Worth hank were 
both familiar with the ordinary course of business, and Childers acted 
in accordance with tliis ordinary course. He did exactly what he con- 
tracted to do, and exactly what he was expected by both banks to do. 
It is true that he executed negotiable paper, and thereby knew that 
his payment might bave to l^e made to a person other than the orig- 
inal payée of the notes. It is on this account that agency of the Ft. 
Worth bank was essential to his protection, notwithstanding he did 
exactly what it was assumed he would do at the time he executed the 
notes. 

A considération of the entire record would authorize the conclusion 
which the jury reached. It sufficiently appears that, in the ordinary 
course of business the Ft. Worth bank was making loans to cattle- 
n|en. The characler of security taken enables the payées, as in this 
case, to discount the paper with a small pi-ofit to themselves. The 
Colorado bank, acting as other purchasers of this class of paper, 
made no investigation of the particular loan, but depended upon the 
gênerai or usual quality of such paper, and especially relied upon the 
assumed responslbility of the sellers of the paper. It supplemented 
the ordinary effect of an indorsement of the paper by taking a guar- 
anty of payment of any such paper as might corne into its hands from 
the Ft. Worth bank, and by this contract relieved itself of even the 
necessity of informing the indorser of the notes when payment was 
not made at maturity. That which was done in this case, and the 
ordinary course of business, would indicate that the Colorado bank 
did not expect to hâve any character of relation with the maker of 
the notes, but dei>ended upon the seller. Under thèse conditions, the 
seller did those things which the owner of the notes would, in the 
ordinary course of business, do. With fuU knowledge of the condi- 
tions, and of the effect of that which was being done by the Ft. 
Worth bank, the Colorado bank completely acquiesced. Agency may 
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as well be inferred froni such fact as from the direct giving o£ aU- 
thority. 

The jury was warranted in the conchision reached, and the jiidg- 
ment is affirmed. 

WAIvKER, Circuit Judge (dissenting). The holder of the notes was 
the créditer of both maker and indorser of them. The correspondence 
between the holder and the indorser shows that the former was in- 
sisting on the latter payingthe notes, and that the latter attributed 
delay in payment to its f ailure to receive a remittance of the proceeds 
of the saie of the maker's cattle. There is nothing in the évidence to 
indicate that the holder consented to such delay; that it authorized or 
even acquiesced in any dealing between the indorser and the maker, 
or that it did not continue to look to the indorser and guarantor it- 
self to make payment, as it was obligated to do, without regard to 
whether it did or did not receive a remittance from or on account of 
the maker. When a creditor demands payment of one of two debtors, 
the fact that the one called on for payment makes it known that he 
expects to get from bis codebtor the money with which to satisfy the 
demand is not enough to make him the creditor's agent for that pur- 
pose. The cattle mortgage given by the maker was not mentioned. 
Its en forcement or foreclosure was not suggested in the correspond- 
ence, which shows ail that occurred between the holder and indorser of 
the notes. That correspondence shows that the parties to it were 
dealing with each other as creditor and debtor, not as principal and 
agent. It does not seem permissible to give to the single circum- 
stance that the holder of the notes was made aware that the indorser 
of them was expecting to get the proceeds of the sale of the maker's 
cattle before complying with its obligation to pay the effect of mâking 
the indorser the holder's agent to collect from the maker of the 
notes the amount due on them, which was equally due from the in- 
dorser, of which the holder was demanding payment. In the opinion 
of the writer, there was no évidence tending to prove that the payée 
and indorser was the agent of the holder of the notes, and, as such,. 
received the proceeds of the sale of the maker's cattle. 
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STATE OF ALABAJIA Y. MARTIN. 

In re TIIOELE-PIIILLirs MFG. CO. 

(Circuit Court of Appeals, l'iftli Circuit. Febrnary 2G, 1919.) 

Nos. yiiia, 3314. 

Bankbuptcy <s=3;î."jO — Debts Wiiicji 3IAVK Pkiobity — Debts Due Staïe — ■ 
Laws of State. 

The law of Alabama does not give priorit.v to a debt due to the state 
from an in.solvent debtor or de<«deut, exeept for taxes, and a contraet 
debt due to the state from the estate of a banlvrupt is not entitled to 
prlorlty, under Bankruptcy Aet July 1, 1898, | 64b (5), being Comp. St. § 
9048. 

Appeal from and Pétition to Superintend and Revise Decrees of the 
District Court of the United States for the Northern District of Ala- 
bama ; William I. Grubb, Judge. 

In the matter of the Thoele-Phillip.s Manufacturing Company, bank- 
rupt; W. H. Martin, trustée. The State of Alabama appeals from, 
and pétitions to review, an order of the District Court denying priority 
to a claim by the State. Affirmed. 

Fred S. Bail and Emmett vS. Thigpen, both of Montgomery, Ala., and 
Lawrence Cooper, of Huntsville, Ala., for appellant and petitioner. 

J. T. Kirk, of Tuscumbia, Ala., and J. L,. Andrews, of Sheffield, Ala., 
for appellee and respondent. 

Before FARDEE, WAI.KER, and BATTS, Circuit Judges. 

WADKER, Circuit Judge. What is complained of is a ruling to 
the efïect that a debt owing hy the bankrupt corporation to the state 
of Alabama for the hire of convicts was not entitled to priority of 
payment. 

The common law of England, so far as not inconsistent with the 
Constitution, laws, and institutions of Alabama, prevails in that state. 
Code of Alabama 1907, § 12. The Bankruptcy Act gives priority to — ■ 

"debts owing to aiiy ])erson who by the laws of the .states or the United 
States is entitled to "priority." Bankruptcy Act July 1, 1898, c. 541, § 64b, 30 
Stat. 503 (Comp. St. § 9048). 

It is claimed that the state has the priority which the common law 
accorded tt; debts owing to the sovereign. There are Alabama stat- 
utes, the e!:actment and existence of which seem to us to be incon- 
sistent with the hypothesis that the priority claimed exists under the 
law of that state. Alabama statutes make ail the property of de- 
cedents, exeept as otherwise provided, chargeable with the payment 
of their délits, and prescribes the following order for their payment : 

(1) The funeral expenses. 

(2) The fées and charges of administration. 

(3) Expenses of the last sickness. 

(4) Taxes assessed on the estate of the décèdent previous to his 
death. 

@33For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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(5) Debts due to employés, as such, for services rendered the year 
of the death of the décèdent. 

(6) The other debts, of the décèdent. 

It is provided that there shall be no préférence in the paymcnt of 
debts of the same class. Code of Alabama 1907, §§ 2596, 2597, 2598. 
The proceeds of the sale of the assets of insolvent estâtes of deccdents 
are required to be distributed in the above-stated order. Id. § 2755. 
Statutes provide for the administration of express trusts created for 
the payment or security of debts, including gênerai assignmcnts for 
the henefit of creditors. Id. § 6054 et seq. In such case distribution 
is required to be made to creditors as in the case of insolvent estâtes 
of decedents. Id. § 6071. 

A resuit of the statutes mentioned is that a dcmand in favor of the 
State, unless it is one for taxes, is not entitlcd to priority, when as- 
serted against the estate of a deceaséd debtor, or against the property 
of one who has made a gênerai assignment for the bcnefit of his cred- 
itors. It is not to be sujjposed that the Législature intended to give to 
a debtor's death, or to his création of an express trust for the pay- 
ment or security of his debts, the eft'ect of depriving a créditer of , ,a 
priority which he has so long as the debtor lives and does not himself 
dévote his property to the payment of his debts. The fact that the 
statutes which deal with the distrilnition of property among the cred- 
itors of its insolvent owner provide for the state having a priority 
only for taxes furnishes some basis for an inference that the law- 
makers r.ecognized that debts owing to the state are not entitled to 
l^riority except when expressly provided for. It seems more reason- 
able so to infer than it is to infer that the existence of a général ruie 
that al! debts owing to the state liave priority was recognized, and that 
the . lawmakers intended that the priority. except for taxes, should 
cease to exist if tho debtor dies or makes a gênerai assignment for 
the benefit of his creditors. .Ordinarily, existing liens or prioritie'î 
are not destroyed by such happenings. A statute is not to be so con- 
strued as to hâve that efïect, unless it is clear that it was so intended. 
So far as we are adyised,, the priority claimed in the instant case has 
never been judicially recognized in Alabama. In; view of that cir- 
cumstance, and.of the statutory provisions above referred to, we think 
the, conclusion is warrantcd that the priority claimed does not exist 
under the law of that state. ' The court did not èrr in disallowing the 
state's claim as a prior claim, and in allowing it as an unsecured and 
Unpreferred claim. 

Affirmed. 
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DUNN V. ECKIIAnDT. 

In re C. ECKIIARDT & SONS et al. 

(Circuit Court oî Appeals, Fifth Circuit. Februury 27, 1919.) 

No. 30S0. 

1. Courts <S=>,3CC(19) — Followi.n'q State Décisions — Abandonment of 

homestead. 

Whetlier banlcrupt prior to banluuptcy abandoned ' any part of lils 
Texas liome.stead is to be (leteriaiued solely by tlie law as deeided by 
Texas courts. 

2. HOMESTEAD (®=»181(l) ABANDONMENT BuRDEK OF PBOOF. 

Under Texas décisions, tlie burden of sliowiiig abaudonment of a home- 
stead once existing rests on tliose contestlng its contlnuance. 

3. HoME.si-EAD «©=162(1) — -Abandonmeni' — Kemovai. — Intent. 

Under Texas décisions, renioval froni liomestead, to constitute abau- 
donment of It, must be sbown to liave been coupled with an intention 
never to return. 

4. HOMESTEAD <g=»165 — Abandonment — Use eoe Otuer Pobposes. 

Under Texas décisions, for use of liomestead for other tlian homestead 
purposes to constitute abandoinnent, tlie use must clearly show an in- 
tention no longer to use it for purposes of a liomestead. 

5. Homestead <ê=3165 — Abandonment — Nature of Use. 

Under Texas décisions, where one erected on part of liis homestead lot 
a building, and, from its completion, used at least part of the second 
story as a bedroom for meuibers of tlie fainily or guests, there was no 
abandonment of such poi'tlon as part of tlie résidence homestead. 

6. Homestead ©==165 — Abandonment — Eriection or Building fob Otheb 

Purposes. 

Under Texas décisions, érection of a building on part of the homestead 
lot, with intention of using it for a purpose other than a homestead, does 
not divest such part of the lot of its homestead character; but there must 
be an actual Inoonsistent use. 

7. Homestead ®=>168 — ^Abandonment — Tempobary Kentino. 

By express provision of Const. Tex. art. 10, § 51, no teniiK>rary renting 
of the homestt^ad eonstitutes an abandonment. 
-8. Homestead ©=3163 — Abandonment — Use op Part of Building fob Incon- 
sistent Pubpose. 

Under Texas décisions, use of part of a building on the homestead lot 
for puriX)sos inconsistent with the homestead, the balance being used for 
homestead purposes, does not divest it of the homestead character; it 
being an Inséparable part of the building. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Texas; Waller T. Burns, 
Judge. 

In the matter of C. Eckhardt & Sons and William Eckhardt, bank- 
rupts. Pétition by W. H. Dunn, trustée of bankrupts, to superintend 
and revise a decree sustaining homestead exemption of William Eck- 
hardt. Affirmed. 

H. W. Wallace, of Cuero, Tex. (C. F. Carsner, oî Victoria, Tex., 
and R. J. Waldeck, of Cuero, Tex., on the brief), for petitioner. 

John H. Bailey, of Cuero, Tex. (A. B. Davidson, N. M. Crain, and A. 
C. Hartman, ail of Cuero, Tex., and J. T. L,inebaugh, of Victoria, 
Tex., on the brief), for respondent. 

ig^sFor other cases see siime topic & KEY-NUMBER in ail K6y-Numbered Dlgests & Indexes 
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Before WAI.KER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. William Eckhardt, adjudged a bankrupt, 
claimed as exempt the property in controversy as part of his hoiiic- 
stead. The trustée schcduled the property as part of the esta te to be 
administered. An order of the référée, substantially confirming the 
action of the trustée, was revie\\-ed by the 'District Judge. The bank- 
rupt's exemptions were sustained, and the property decreed to be the 
business homestead of the bankrupt. The trustée lias filed with this 
court a pétition for review. 

In 1866, Wilham Eckhardt and family established their résidence 
and business homestead on the vvest half of block 58 of the town of 
Yorktown, Tex. A storehouse was erected on the northwest cor- 
ner, and the balance of tlie half block was used in connection with the 
résidence. In the store building a grocery Inisincss was started. which 
was extended to other lines of merchandise and cotton buying, and 
in 1868 a private bank was added to the business. Adjoining the store 
building on the east a warchouse was erected, which was thereafter 
continuously used in connection with the business. About 1902 a 
two-story brick building, called the "bank building," was constructed ; 
the foundation of the east wall of the warehouse being used as a part 
of its west wall. 

[1] It is admitted that ail of block 58 was exempt as homestead 
prior to the construction of the bank building. The question for dé- 
termination is whether any part of this homestead had been abandoned 
prior to the bankruptcy. The question is to be determined solely by 
a considération of the Texas décisions. No gênerai principles of 
jurisprudence are applicable. The efiforts of this court will be directed 
to an ascertainment of the law as developed by the courts of Texas. 

[2-4] The rules for the détermination of abandonment of a home- 
stead are announced in a long and consistent line of décisions. The 
radical character of thèse rules is indicated bv the following excerpts : 

Rahinson v. McGuire (Tex. Civ. App.) 203 S. W. 416: 

"When it 1s sliown tliat the homestead olico existi^d, the liurden of proof 
rcsts iipoii tliose wUo coiitost its coiitiiuiiUic(! to show that it had beon aban- 
doiipd. and that. iii order to constftntc an abandonment, it i.s not sutfieient 
to .show a mcre discontiruiance of: fhe use of the proiierty as a résidence, but 
it miist also l)e shown that sudi dlscontinuance was aeeonipanied by an in- 
tention never to résume its use as a Iionie.stead." 

Armstrong v. Nevill (Tex. Civ. App.) 117 S. W. 1012: 

"To eonstitute an 'abandonment' of tlie liomestead, it mu.st affirmatively 
ai)pear tliat there was not oiil,v a romoval from tlie liome, but a removal 
coupled with an intention never to return." 

In Rollins v. ,0'Farrell, 77 Tex. 91, 13 S. W. 1021, the court held 
not erroneous the following language of the charge: 

"And if from ail the testimony it cleai-ly appcars that the same was perma- 
nently abandoned," etc. 

The court cpoted from Newton v. Calhoun, 68 '^'ex. 451, 4 S. W. 
645: 
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"Bofore oither of Utpiii will cnasc to lie a part of it * * • it nmst lio 
applied to us<;s iiicoiisistent wUh tlii; uses l'or wliich tlie homestead is pro- 
tected — to uses which clearly Show an intention no longer to use it for pur- 
poses of a liûuie." 

• This language is quoted approvinglv by Justice Gaines in I^angston 
V. Maxey, 74 Tex. 161, 12 S. W. 27. , Chief Justice llemphiirused 
, stronger language in Gouhenant v. Cockrell, 20 Tex. 98: 

"AdniittinR, howevor, « » * Huit wliej'o tliere is an abaudonment witli 
a flxed intention iiot to retnrn. tlie jjropert.v ma.v be opeii to ereditors; yet 
it must be undeniablj' elear and beyoïid almost tbe sbadow at least of ail 
reasonable ground of dispute tliat tliere lias been a total abandonnient, witli 
an intention not to return and elaim tlie exeniiition." 

Sykes V. Speer (Tex. Civ. App.) 112 S. W. 426: 

"Abandonnient i.s aecomplisbed, not merely by poins away withoiit any in- 
tention of returning at any particular tinie in tbe future^ but by soing away 
■\vitli the deflnite intention never to return." 

See, also, Drought v. Stallworth, 45 Tex. Civ. Ajip. 159, 100 S. W. 
189 ; Bogart V. Bank (Tex. Civ. App.) 182 S. W. 681 ; Woeltz v. 
Woeltz (Tex., Civ. App.) 57 S. W. 906. 

[5, 6] Was the Property Abandoned as a Résidence Homestcad?— 
The following facts appear from the uncontradicted évidence: 

At the time the construction of the bank building was determined 
upon, ail of the west half of block 58 was in use as a résidence and 
business homestcad of the bankrupt and his family. Upon the half 
block were the résidence, barns, a garden, the storehouse on the north- 
west corner and warehouses adjoining, ail within the same inclosure, 
and a few steps only between them. The family consisted of the 
bankrupt, his wife, a daughter, and several sons. The latter had slept 
in a small house which the grandmother occupied. As tliey grew up, 
the available space became inadéquate, and it was determined to 
construct a new building, a part of which should be used by them. The 
new building was constructed adjoining the old warehouse, on land 
that had been used by the children as a playground. It was only a 
few yards from the résidence, and the steps into the upper story were 
on the outside in the home yard. When the building was completed, 
ail of the upper story was furnished as a bedroom. The mother and 
daughter of the family testified that they considered it as a part of 
their home, and that it was kept in order as the balance of their rési- 
dence; the rooms being given daily attention, just as the other rooms 
of the home, either by the mother or daughter, or by the hired help. 
The room was occupied by the boys until they became grovvn and 
were married, and one of them used it for a short time after his mar- 
riage. During this period they were regarded members of the family, 
and had their, meals in the old résidence. When the boys left, the 
room was maintained as before, being kept in order at ail times. It 
was used by the boys when they visited the family, and by other guests, 
and sometimes by the mother and daughter when they desired to be 
by themselves, or when there was a family consultation. 

Some years after the construction of the building, the upper story 
was partitioned, and the front part rented from month.to month to 
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a dentist. The rear, used as before, containing bedsteads, wardrpbes, 
tables, chairs, and other furniture which had been and continued to 
be used hy the family. The building was considered as a part o£ the 
home. The ladies of the family covered its walls with ivy, and. vines, 
flowers, and other shrubbery were placed along the rear and side. 
The rear room has never been used for any purpose other than those 
indicated, except that some sewing machines and shoes belonging to 
the business were stored there for a short time. 

There can be no question that, af ter the construction of the "bank 
building," the second story was, for a while, used as a part of the 
résidence homestead. Even if it be determined that the balance of the 
building was used for purposes inconsistent with the résidence home- 
stead, this part of the building was, as soon as the builling was com- 
pleted, for a time used for purposes of the résidence homestead, and 
the rear part of the second story was nevcr at any time otherwise used. 
The lot upon which this building was constructed had heen a part of 
the résidence homestead. In order to divest it of its résidence home- 
stead character, there must hâve been a use definitely in conflict with 
the use of the property as a résidence homestead, and a definite in- 
tention not to again use it for résidence homestead purposes. 

Whatever may be said with regard to the balance of the building, 
it is, of course, clear that the part which, after construction, was at 
once used for résidence homestead purposes, could not be said to be 
used for a purpose in conflict with such use. The construction of a 
building, with the intention of using it for a purpose other than a 
homestead, does not divest the lot upon which it is placed of a home- 
stead character that has been fixed. There must be an actual in- 
consistent use. Woeltz v. Woeltz (Tex. Civ. App.) 57 S. W. 906. 
Even if it were possible to abandon by mère intention, in the absence 
■of inconsistent use, the lipper story could not be held abandoned, 
for the testimony of the wife and daughter of the bankrupt clearly 
indicates that this story was constructed for homestead uses. Their 
statement of intention is admissible as évidence thereof (Thigpen v. 
Russell, 55 Tex. Civ. App. 211, 118 S. W. 1081), and their testimony 
is confirmed by subséquent use. As soon as the building was com- 
pleted, this story was used for purposes, not only not inconsistent 
with the homestead use, but definitely a use to which a résidence home- 
stead would be placed. 

The suggestion has never been made that the use of a room that 
was part of the résidence homestead for the temporary accommoda- 
tion of guests, or its use for a time by the recently married members 
ôf the family, affected in any way its résidence homestead character. 
Thèse are proper uses of a home. 

The liberality of the lavv with référence to what constitutes a home- 
stead is indicated by Andersoh v. Sessions, 93 Tex. 279, SIS. W. 874, 
55 S. W. 1133, 77 Am. St. Rep. 873, in which the authorities are re- 
viewed, and it is held that the use of detached lots for a garden would 
niake them a part of the résidence homestead. The court quotès from 
Arto V. Maydole, 54 Tex. 247 : ' ' 
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"Tlie question Is iiot whother aiiy ixiilion of this ndjotiiing block may Iiave 
boeii a iiecessity or a iiieiH! conveiiionce to the enjoyment of tlu; homestoad, 
but whetliei-, in l'act, it was a part of the homestoad. If it was, tlie faet that 
it may hâve been used as an approaeb to the manslon, or for purposes of 
ornanientation of pleasurc gr.ouuda only, would not dofeat it of the home- 
stead protection" 

— and says : 

"If playgronnds and sliady parks. with fçraveled wallcs used only for pleas- 
ure or ornauieutation, are protect«d, becaiise used for the purposes of a home, 
we think that a Jlttle sarden spot, altli,ou,i;h in a distant sul)urb of the towu, 
would not be an ini])roper or an unreasonable addition to tlu> homestead, 
where It is used' for tlie iiurpose of su))plying the home table with the neces- 
saries and comforts of iife." 

Even if some of the uses to which tbis part, of the homestead had 
been put were not homestead ttses, such uses would not constitttte 
abandonment of the part so used, in the- absence of an intention not 
to use them again for homesteacl purposes. 

The status of the la\y is definitely determined by a large number of 
cases, à few of which are reviewed. 

Whitley V. Alexander (Tex. Civ. App.) 19<S S. W. 173: 

A small house, which had been used as the family résidence, was 
removed to a part of the lot segregated by a fence, and rented when- 
ever any one could be f ound to rent it. The test was : 

"Was there such a ségrégation of thls portion of tlie liomestead, eoupled 
with the Intention to abandon it as a part thereof, as to coiistitute abandon- 
ment? 

Held not abandoned. 

Drought V. Stallworth, 45 Tex. Civ. App. 159, 100 S. W; 189: 

Two houses were erected on a lot of the block upon which the 
homestead had. been located. Thé owner testified that he built the 
houses to rent, but that he had never surrendered their f uU control 
to any one, and that he had never abandoned the idea of using any 
part of this lot upon which the rent houses were situated as a home, 
and that he refused to sell the lot, because the sale and séparation 
from his other lot would ruin his place as a home. During a portion 
of the time the houses were occupied by families who did the family 
washing and other services, presumably in payment for their use. 
The court sustained the claim of homestead. 

Rollins V. O'Farrel, 77 Tex. 91, 13 S. W. 1021 : 

O'Farrel owned as a homestead 100 feet on a street, running back 
315 feet to another. The résidence was on the east end of the lot: 
and, at the time of the dedication as a homestead, there were on the 
west end a barn, bathhouse, and a cistern house, ail inclosed in one 
fence; and used in connection with the résidence. Shortly after, he 
converted the barn into a résidence and moved it so as to front on the 
Street. He also moved the bathhouse . and cistern house, attaching 
two rooms to them, so that they could be used as a dwelling. One 
fence inclosed ail of the property; a high board fence separating the 
tenant houses frorn the résidence proper. The houses were rented when 
tenants could be found. There was évidence that the barn and other 
houses changed into dwellings was with the intention to make them 



320 256 FEDERAL EEFOKÏEB 

more valuable, and to sell them, and hâve them moved off the place, if 
a purchaser could be found; also that they were offered for sale to be 
removed, and that the foundation was of a character so that they could 
be easily moved. The claim of homestead was sustained. 

Harle v. Richards, 78 Tex. 82, 14 S. W. 257 : 

Harle huilt a house on the east half of the block, which he and his 
family occupied as a résidence, and also carried on a hotcl business 
therein. Soon after he built a storehouse on a lot in the same block, 
and opened a grocery business. The buildings were so occupied and 
nsed for several years, the résidence being used as a hôtel under the 
management of Mrs. Harle while her husband conducted the grocery 
business in the storehouse, when the family moved from the rési- 
dence into the back end of the storehouse, and the résidence was 
rented as a hôtel. The grocery business was closed, and Mrs. Harle 
opened a millinery business in the storehouse. This was the status at 
the death of Harle. Thereafter the widow went to live with her son, 
closed out her millinery business, and rented the storehouse. The 
court holds that — 

"At the tlme E. Harle occupied tlie résidence or hôtel property with his 
fiiniily as their home, and c-arried on a business in the storehouse. Uoth pièces 
-of property were homestead. * * * We think it would be unreasonaWe 
to liold that the facts of the renroval of the family from the résidence to the 
back end of tlie storehouse and the teniporary rentinjr of the résidence for 
liotel purposes constituted an abandoument of the résidence as a liomestead. 

* * * The propert.v liaving aeqfiired the character of homestead property, 

* * * the burden Is on hlm who seeks to subject It to the lial)ilities of 
property not liomestead to show that it lias beeu abandoned by those to 
whom it was protected as a homestead." 

Storrie v. Woessner (Tex. Civ. App.) 47 S. W. 838: 

The homestead consisted of a résidence, a barn, and two small ten- 
ements erected while the owner occupied the property under lease 
before purchase. In one of thèse he had some goods at the time of 
the trial, and the other was rented. He testified that they were not 
întended as permanent improvements, and that he intended, as soon 
as he could, to remove them ànd extend his business over the site. 
It was held that the use to which thèse smaller bouses were put did 
not évidence a dedication of portions of the lot to other than home- 
stead purposes. 

There would appear to be no question that the rear room of the 
second story was, at ail times, used for a homestead purpose, and that 
there was, at least as to that part of the building, no abandonment. 

Was the Business Homestead Abandoned? — The business, as devel- 
oped, included a cotton buying and private banking business. When 
the "bank building" was erected thèse parts of the business were 
conducted on the lower floor. The bank was subsequently national- 
ized, but was under control of the hankrupt, and was conducted by 
him and his sons as before, and the cotton business was conducted as 
before. Further facts with référence to the use of the property as 
a business homestead are indicated by the following testimony: 

C. L,. Eckhardt testified : 
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"I worked any and everywhere; later on in the eotton department. It re- 
quired the keeping of books. Before the bank was bullt we kept them in the 
store, and after the bank was built we kept them in the back of the bank. 
It was the sauie way after the bank was converted Into a national bank. The 
vault was stlU iised l'or C. Eekhardt & Sons in the eotton business. The 
money and valuables of G. Eekhardt & Sons were kept in that bank. • * • 
That'niakes a common wall between the bank building and the warehouse. 
Ther« are no openlngs in the wall. I think my father conducted a bank in 
that building 4 or 6 years before he nationalized. C. Eekhardt & Sons con- 
ducted il banking business slnee 1868; then they moved from the store to the 
bank building when it was bullt. When the bank was nationalized, my father 
rented the building to theni ; that Is, only the lower floor. I had my eotton 
things in there Just as before. I continued this untll C. Eekhardt & Sons 
quit business. TÏiere was only a small office In the back of the blg rock build- 
ing. * * * Green and Welhausen got controlUng Interest in the bank 
about 5 years ago; then it was only a couple of years and they moved.' 

* * * The national bank rented and pald rent for the whole lower floor, 
but I stayed In there ,uhtll they moved out, just the same as I did before. 

* • * Jly desk was there until the bank moved out. I continued to do the 
eotton business there until we dldn't handle any more eotton. • * • I 
think the building was leased to the bank always for a year, and went from 
year to year. * • * i think the bank moved out of the building about 12 
or 15 montlis before my father quit business. There were some plows In the 
lower floor of that building, and some sewing machinés and a whole lot of 
stuffl that I helped put there myself. We used it as a storeroom after they 
moved out." 

Gus Eekhardt testified : 

"My father conducted a banking business, and he conducted the eotton 
business in the lower floor. * « * Before and after the bank wa.s nation- 
alized we conducted the eotton business in the back part of the bank. That 
was the understandlng; that Is, from the vault back. * » • The gênerai 
business of my father was kept open up to the tlme of the flling of the péti- 
tion in bankruptcy, • * * After the bank moved, my father used the back 
part of the bank building for a storeroom and as his private office. Plows, 
fruit jars, sewing machines' were stored there. ♦ * • since the building 
of the bank building there has not been a tlme when my father dId not hâve 
charge of the back end of that building. » * * The private bank was 
conducted in that building up to 1902, if I remember right. Then it became 
a national bank. Then the national bank rented a part of the lower floor. 
The understandlng was that my father was to use the back part of the bank 
building. * • * At the tlme (of the levy) there was merchandise stored 
in the back part of the bank building. I guess the clerks who worked for my 
father put them there. I put things in there myself. The shoes were up- 
stalrs when the levy was made." 

Testimony of Richard Eekhardt: 

"After the new building was flnished, we had a private bank and eotton 
office downstalrs. * * * The warehouses in the back of the main build- 
ing were in bad shape. It was not a fit place to store such things as sewing 
machines and soap and such stufE as was stored in the bank building. The 
value of the business done by C. Eekhardt & Sons during 1915, to the best of 
my judgment, was $40,000 or $50,000. * • • We exhlbited some of the 
goods in the bank building for sale. We had tles, hats, shoes, shlrts, etc. 
Thèse were upstalrs and in the back end of the lower floor." 

W. H. Dunn testified : 

"I am the trustée in bankruptcy. • * • In taking the inventory I found 
some goods in the Ijank building, back of the vault." 

256 F.— 21 
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Dr. G. H. Hudson testifiçd': 

"X let'tlié Eckïiardts hâve sdnieinoney, and agreéd to let them pay it In 
rents. • *' * * Tliat was aboutSt^ptember 4, 1914. Slnce then I hâve beea 
occûpylng the room and taking ont tue inOney in retit. * • * * When I fii'st 
ren|;ed the building, I paid rent from month to monjtb. I had rio lease." 

[7] The Law as to ' Aban'àonment of Business Momesteads. — The 
Texas constitutional provision defining and exempting the homestead 
(aartiele 16, § 51), speciiically provides that no temporary renting of 
the homestead shall constitute an àbandonment. The libéral construc- 
tiori'.given to this provision, and the limited use which will affix or 
re;tain. the bi^siness homestead character, are indiCated' by cases of 
which the following are typical : 

Billings V. Matlage, 36 Tex. Civ. App. 619, 82 'S.' W. 805 : 
, Mâtla;ge was head of a'family, and had a résidence home. He also 
owned the lot in question, upbn which he had erected a one-story 
frame building, 30 feet by 60. He was in the mercantile business and 
used the building as a store, until, by reason of reverses, he was com- 
pelled to suspend, and turned the stock over to creditors. Shortly 
after he began, in the same building, the business ôf a retail grocer 
and commission merchant, and continued until stress of circumstances 
again forced him to suspend. He then executed a written lease, 
whereby the building was let for one year, the lessees to use it in 
conducting a banking business. Under the lease the shelving was to 
be stored in the rear part of the building, and the^ lessees were, upon 
the expiration of the lease, to restore it to its former position. By 
oral agreemeiit, Matlage reserved, in the rear of the building, space 
for his safe and books, and thereafter occupied it in an effort to con- 
duit a business of real estatç, loans, and collections. , At the expiration 
of the lease, he leased tb the banking firm the western half of the 
building, reserving the eastern half, in which he continued his collec- 
tion, real estate, etc., business, reserving the right to terminate the 
lease upon 60 days' notice.. He intended to résume his mercantile 
business when conditions again became normal. On several occasions, 
when business was very diill, he left his place ^nd engaged in manual 
labor for his livelihood. Thé court said: 

"We are of the opinion the facts show the rentals were only temporary, 
and failed to establish àbandonment": ■ 

The appellant complains of the f ailure of the court to submit the issue 
of the àbandonment of the western half of the building. The court 

says: : ,: , ,. . 

"The building was an entlrety, and homestead bccupancy sufficient tp ex- 
empt' âny part of it exemptéd the whole. The case Is distinguishable fi-om 
such as Hargadlne's Case, in 71 Tes. 482, 9 S. W. 475', in whieh the owner oî a 
homestead build a business building on a lot which was a part of his home- 
stead, and which adjoined the building occupied by 'hlinselft : The new build- 
ijig.wa3 constructed for renting purppses, and it was,properly held to haye 
the efféct tô Sevér from the exemption the lot upph wîilch it rèSted. The case 
of Hinze v. Moody [13 Tex. Civ. App. 193] 35 S. IV; 832, is lii point." ■ 
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Hinziey. Moody, 13 Tex. Civ. App. 193, 3,5 S. W. 833: • 
The appellant was engaged in business as a grocer in a brick store- 
housè, situated oh a lot separated from his résidence. He failed, and 
conveyed his property to a trustée for creiditors. Before the failure 
the upper and lower floors were connected by an elevator, and both 
were used for carrying oh- his business. After his failure, he com- 
mehced business as à commission merchant, etc., afid he kept his office 
on the fîrst'floor, which was also for à while occupied by his trustée 
in sellingout the goods. Soon after the failure in 1889, he closed the 
elevator, and eut up the second story into rooms for hedrooms and 
offices, which hç rented out, In January, 1&92, a temporary partition 
was rua across the lower fïoor, 60 feet back from the front, and the 
room was rented out for a saloon. L,ater, another concern occupied the 
entire lower floor, except 12 by 15 feet, holding under a lease for three 
years. They took out the partition, making the whole lower story ône 
room. Appellant reserved and kept as his office 12 by 15 feet of the 
northeast corner. • It was separated by a railing 3 feet high, upon 
which wàs a wire netting, 18 inches high. He kept his safe, deSk, 
books, etc., in this office, and it was necessary to his business. There 
were no Windows nor doors in the wall included in the office, and his 
only access was through the room occupied by his tenant. 

"It is also coritended," says the court, "that the extent 6t appellant's clalm 
would be only so much of the lot and the building above it as would be 
marked off by the Interior Unes of the rallings, and the Unes of the lot on thé 
outslde. But the facts do not show such a séparation and abaiidonment of the 
remainder of the building as to Indlcate certalnly what portion of it had been 
abandon éd. Appellant had the right of ingress and egress to and from the 
space marked for his office, through any of the doors, andoirer auy ijart of the 
room, for himself and his custoraerç. It will not do to say that he could eut 
Into the walls a window on the alley, or a door to the street, for the a.nswer 
would be that he bas not done so. He bas an open oftice in the rented build- 
ing, with egress from and access to it for himself and ail such persdns as may 
hâve business wlth him." 

In the instant case the renting. was of no more permanent character 
than in the cases reviewed, and the retained use was quite as important. 

[8] Effect of Inconsistent Use of Part of fiuilding.— The efïect of 
use of part of a building for purposes inconsistent with the homestead, 
when the balance is used for homestead purposes, has been indicated 
by the foregoing cases of Billings v. Matlage, 36 Tex. Civ. App. 619, 
82 S. W. 805, and Hinzie v. Moody, 13 Tex. Civ. App. 193, 35 S. W. 
832. The leading case is Forsgard v. Ford, 87 Tex. 185, 27 S. W. 57, 
25 L. R. A. 155. The Suprême Court détails the finding of the Court 
of Civil Appeals as follows : ; , 

"The facts as found * * * w'itb référence to the half of lot 4 are 
* * * that fhe lot 4 fronted on Bridge street 25 feet, with a two-story 
house upon it, covering the entire front and running back 85 fêet. TJnder the 
entire house * ♦ * was a cellar. The flrst floor above the cellar was 
diyided into threfç fooms, by running a partition across th^ house 25 feet 
from the front, and another partition divlding f^he fr^nt into two rooms front- 
Ing on the street. The Court df Civil Appeals flrids that the entire lot rmder 
the TiouSe is eiem'pted as homestead by reason of its use; that the rear room 
on the flrst floor and the second story are likewise exempted,;but that the tw:o 
front rooms on the first floor are not exeinpted — they having been abandoqçd 
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as a hoitestead and rented out for other uses. The question presented Is: 
Can a part of a house, standing on a lot that Is homestead, be subjected to 
forced sale under our Constitution and laws? The house upon lot 5 was a 
flxture wlthln the meanlng of the law, and as such was a part of the land It- 
self. A sale of the land would carry the house and every part of It. * • * 
The house belng attached to and a part of the realty, oould not be selzed and 
sold separately from the land. » • * The Constitution * • • (article 
16, f 51) deflnes an urban homestead in this language: 'The homestead In a 
City, town, or village, shall conslst of lot or lots not to exceed in value $5,000 
at the time of thelr désignation as a homestead, wlthout référence to thé 
value of any Improvements thereon: Provldêd that the same shall be used for 
the purposes of a home, or as a place of business to exercise the calUng or 
business of the head of the family: Provldêd, also, that any temporary rent- 
ing of the homestead shall not change the character of the samè when no 
other homestead bas been aequired.' By this provision of the' Constitution 
exemption- is placed upon the lots and not upon the improvements. This ■was 
emphasized by the further provision that the value of the improvements shall 
not be included In determining the right. The use of |;he lot or lots Impresses 
upon the land the homestead character. Whatever is so a;ttached to the land 
as to become a part of It must partake of the character of the laind; and if 
the land is subject to sale, the Improvements upon it wlll be subject ■ If, 
however, the land cannot be sold, neither can the structures built upon it as 
permanent buildings, adapted to its use and intended by the owner for such 
purposes. It would not be contended, if this lot were not exempt from forced 
sale, that the sheriff could seize and sell the two roonis under thèse exécu- 
tions, nor wQuld it be asserted that a sale of the lot would not- carry the 
whole house. If the house, as a whole, be a part of the realty, as it evidently 
is, how can it be sald that a portion of the house Is not a part of the land: 
nnd if it be a part of the lot, under what rule of proeediire can It be separated 
from the lot for the purposes of selzure and sale under exécution?" 

, Bente V. Sullivan, 52 Tex. Civ. App. 454, 115 S. W. 350: 

It was claimed that a part of the hôtel building, 20 by 30 feet, had 
been abandonèd as a part of the business or résidence homestead. 
The court held that this portion of the building could not be sepa- 
rated or partitioned or divided from the main building, it being a part 
of the same structure. 

The conclusions reached are : 

1. The property was homestead before the construction of the bank 
building. 

2. The construction of the bank building was not, in itself, an 
abandonment of the homestead. 

3. The upper rear room was never used for a purpose inconsistent 
with the résidence homestead use. 

4. The first use of the lower floor of the bank building was for the 
conduct of a part of the established business, and constituted, with 
the adjoiniiig hduses, the place of the business. 

5. The rentings of the lower floor are not to be differentiated in 
principle from those considered in the cases reviewed, in which the 
homestead claim was sustained. 

6. The owner at ail times conducted a part of his business on the 
lower floor; the use being of a character which, in the cases review- 
ed, was held to préserve the homestead character. 

7. The renting of the upper front room was from month to month, 
and cannot, under the décisions, be held to hâve divested the home- 
stead character. 
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8. If the renting of the uppe^ front room had been of a character 
which would, if it had been of an entire house, hâve divested the home- 
stead character, that effect will not follow ; it being an inséparable 
part of the house. 

Under the Texas décisions, the property in controversy was prop- 
erly held exempt as part of the homestead of the bankrupt. 

The judgment is affirmed. 
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In re THOMPSON. 

(Circuit Court of Appeals, Thlrd Circuit. Febrnary 13, 1919.) 

No. 2.'ai. 

Appeal and Eruob <g=>.'{29 — Intervention in Api'elt-ate CoUet. 

An appellate court will uot permit an intervention in an appeal before 
it, which raises new issues not presented to or pai?se(l on by the court 
below. 

Pétitions on Behalf of Respondents for Décision in the District Court 
of the United States for the Western District of Pennsylvania; W. H. 
Seward Thomson, Judge. 

In the matter of Josiah V. Thompson, bankrupt. From an order ob- 
tained by George E. Shoup and others, George E. Scrugham and oth- 
ers, trustées, appeal. On pétitions of Hugh G. Bourie, exécuter, and 
others, and James H. McGraw and others. Order for report by trus- 
tées. 

Weil & Thorp, of Pittsburgh, Pa. (A. Léo Weil, S- Eëo Ruslander, 
and L. Pearson Scott, ail of Pittsburgh, Pa., of counsel), for petitioners. 

William S. John, of Morgantown, W. Va., F. W. Downey,. of 
Waynesburg, Pa., and Thomas IL Hudson, of Uniontown, Pa., for re- 
spondents. 

Before BUFFINGTON and WOOLLEY, Circuit Judges. 

WOOLLEY, Circuit Judge. The f acts of this case so far as they re- 
late to matters now under considération are thèse : 

In January, 1915, the Court of Common Pleasof Fayette County, 
Commonwealth of Pennsylvania, appointed receivers for the estate of 
Josiah V. Thompson, an individual. In May, 1917, the Suprême Court 
of Pennsylvania annulled the action of the Court of Common Pleas 
and vacated the receivership. 

On August 20, 1917, a voluntary pétition in bankruptcy was filed 
against Josiah V. Thompson in the District Court of the United States 
for the Western District of Pennsylvania, and, in due course, trustées 
were appointed for the administration of his estate. On the day fol- 
lowing the filing of the pétition and before the appointment of receivers 
or trustées, Thompson filed in the bankruptcy court a pétition, .showing 
that five of his mortgage creditors had previously reduced their mort- 

^3»For other cases see same topic & KEY-NUMBEIR in ail Key-Numbered Dlgests & Indexes 
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gages to judgment in courts of the Commonwéalth of Pennsylvania 
and that the coal lands secured thereby, situate in Green and Washing- 
ton Counties in the said Commonwéalth, were then advertised for sale 
under outstanding writs of exécution, and praying that the said mort- 
gage creditors be restrained from proceeding further on their exécu- 
tions. The mortgage creditors named in the pétition showed by their 
several answers that suits had been brought on their mortgages, judg- 
raents recovered, and exécutions issued prior to the proceeding in bank- 
ruptcy, and claimed accordingly, that the state courts having acquired 
jurisdiction of the subject matter could not be ousted of their juris- 
diction by the Fédéral courts under bankruptcy proceedings subse- 
quently instituted. 

The bankruptcy court granted a ternporary restraining order extend- 
ing to November, 1917, with leave to proper parties to move for its 
continuance. Later, the trustées of the bankrupt, having in the mean- 
tirae been appointed, prayed that the order be continued to enable them 
to make ail investigation of the loss which the estate would sus- 
tain if the order were ahnulled, and further to enable them to con- 
summate a sale of ail or a greâter part of the coal lands of the es- 
tate at à priée that would not only discharge the debts of ail secur- 
ed creditors but would enure appreciably to the discharge of debts 
of unsecured creditors. To this pétition the several mortgage credi- 
tors dertiurred, and, on hearing, the pétition for a continuance of the 
restraining order was denied. From this last order the trustées ap- 
pealéd, raising hère as below a question of conflict of jurisdiction 
between State and Fédéral courts, which briefly stated is: Wheth- 
er a court of bankruptcy bas power to enjoin a state court from 
proceeding to sale of property secured by a mortgage given by the 
bankrupt more than four months prior to filing a pétition in bank- 
ruptcy and reduced to judgment and exécution within four months prior 
to the filing of the pétition. 

While this appeal was pending and before a décision on the one 
question involved had been rendered, Hugh G. Bourie, Executor, et al. 
and James H. McGraw et al. sought to intervene, and by their pétitions 
showed that they are creditors of Josiah V. Thompson, the bankrupt, 
holding liens àgainst coal lands of the bankrupt situate in the States 
of Pennsylvania and West Virginia, on which they had instituted ac- 
tions in courts of those states ; that in addition to the restraining order 
issued by the District Court of the United States for the Western 
District of Pennsylvania, brought under review by this appeal, the 
District Court of the Uhited States for the Northern District of West 
.Virginia, an ancillary court of bankruptcy, had entered an order in 
comity with, the order' of the District Court of the United States for 
the Wèsteni District of Pennsylvania restraining further proceedings 
in the state cpurtâ'of West Virginia against the lands of the bankrupt 
estate; àhd^— complaining grieViously of undue delay on the part of 
this coùr't in rendering a décision in the case to which they even then 
wéfe not parties — thè petitioners prayed, first, that a prompt dé- 
cision be màde oh the question raised on demurrer by the several 
Pennsylvania creditors holding mortgages against certain of the bank- 
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rupt's lànds in Pennsylvania, and second, that the décision be ;ia 
accordance with the contention of the Pennsylvania mortgage creditorsi' 
the appellees in this appeal. -: 

An exaniination of thèse pétitions shows that the questions of law 
they raise — vvhile related perhaps to the questions in this case — 
are not prcdicated on a hke state of facts and are not the same ques- 
tions of law. Heing différent questions néwly raised, we are not 
required to entertain them un this appeal when' they hâve not been 
presented to nor passed on by the court below, nor are we disposed 
further to involve this complicated case by injecting new questions 
on the eve of its décision. But we .dcsire, of course, to secure to 
Ihese petitioners, if we can, the right to proceed in their cases in 
their own way, if it can be donc in a manner not inconsistent with thé 
rights of the bankrupt estate. Therefore, we are inchned to lirait 
the scope of the restraining order of the District Court of the United 
States for the Western District of Pennsylvania, still in force and 
involved in this appeal, so that the District Court of the United 
States for the Northern District of West Virginia shall no longer feel 
hound in comity to follow that restraining order with one of its own, 
Init may, if it choose, exclude f rom the opération of its or.der so much 
of the lands of the bankrupt situate in West Virginia as are not pres- 
ently and actively in process of sale or disposition by the trustées in the 
administration of the bankrupt estate, thereby permitting creditors 
liolding liens upon such lands to proceed thereon in such courts and 
in such manner as may in law be right. Such action on our part would 
of course involve no intimation of our opinion for or against the juris- 
diction of the bankruptcy court, either original or ancillary, to hold 
and administer the entire bankrupt estate by the officers and through 
the courts provided by the bankruptcy law. 

With this in view, we recently directed counsel for the trustées 
to report to this court the tracts of coal land of the bankrupt estate 
situate in West Virginia, with référence to which the trustées were 
doing nothing toward their sale or disposition. Instead of making 
such a report, counsel for the trustées hâve filed an argument against 
any action by this court tending to allow lien creditors in West Vir- 
ginia, acting under autho;"ity of the District Court of the United 
States for the Northern District of West Virginia, to enforce their 
liens against lands for the sale of which the trustées hâve no présent 
plans or prospects. 

As we shall not obstruct or delay secured creditors in the enforce- 
ment of their rights when there is involved in opposition no question 
of rights of unsecured creditors, it becomes necessary to transform our 
request for the requisite information into an ofder. Therefore, as it 
is quite impossible to discover from the record now before us what 
lands of the bankrupt estate situate in West Virginia are not émbraced 
in transactions of sale, we request the trustées bf the bankrupt and 
the petitioning creditors of West Virginia to designate by stipulation, 
if they can, the West Virginia lands thus intended to be released from 
the original and ancillary restraining orders, and f ailing such stipulation, 
we order the trustées of the bankrupt to make to this court on the first 
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day oî the March term next ensuing a report of such coal lands of the 
bankrupt estate, by appropriate description, as will enable this court to 
dispose of them according to the premises. 



COVINGTON COUNTY, ALA., r. STEVENS. 

STEVENS V. COVINGTON COUNTY, ALA. 

(Circuit Court of Appeals, Pifth Circuit. March 5, 1910.) 

No. 3156. 

1. CouBTS <S=3363 — FoixowiNG St.\te Law— Actioîîs Against Countt— 

Pbior Présentation of Claim. 

A State law requiring claims against a coiiiity to be preseutccl to tbe 
county board before suit may be maintained thereon is reasonable and 
valid, and will be recognized and enforced by a fédéral court unless the 
county board bas taken action which was équivalent to rejectlon of tlic 
claim, and rendered its présentation unnecessary and futile. 

2. CouNTiES <S=>19Î — Actions Against — Présentation of Claim to County 

BOAKD. 

A claim for attorney's fées, based on an Injunction bond glven by a 
county in a suit in which it was defeated, need not be presented to the 
county board; such fees, if recoverable, being an incident to lltigation 
begun by the county. 

3. CoDNTiEs <g=201 — Claims Against — Présentation. 

Présentation to a county board of a claim for a stated suni as "actual 
and exemphiry damages" for an alleged llbelous suit does not meet Ibe 
requirement of a statute requiring an iteniized statement. 

4. CouNTiEs ®=»206(1)^Claim,s Against — Conolusiveness of Allowance. 

Under the law of Alabama a county may maintaln a suit to bave a 
claim against it allowed by the county board, which claim bas not been 
substituted by a new cbaracter of county obligation, declared invalid, and 
a décision against It in such suit is an adjudication of the valldity of the 
claim. 

5. Injunction <S=>252(6)— Liabiliiy on Bond— Enfoecement in Injunction 

Surr. 

Judgnient may be given on an injunction bond for damages proved. 
arising from the Issuance in the case of a preliminary Injunction, which 
is dissolved, but attorney's fees and other expenses incident to the suit 
are not allowable in a fédéral court. ^ 

6. Set-Off and Counterclaim <©='54(2) — Counterclaim — Libel Based on 

Plaintiff's Pleadings. 

Damages for libel based upon the allégations of the pleadings in a 
suit in equity in a fédéral court cannot be set up by way of counterclaim. 

7. Counties <©=>141 — Liability for Torts — Libel. 

A county cannot be held for damages for libel. 

Appeal and Cross-Appeal from the District Court of the United 
States for the Middle District of Alabama ; Henry D. Clayton, Judge. 

Suit in equity by Covington County, Ala., against W. L. Stevens. 
From the decree, both parties appeal. Affirmed in part, and reversed 
in part. 

November 10, 1914, W. Ij. Stevens made a contract with the board of reve- 
nue of Covington county, Ala., by which he was to be employed as architect 

©soFor other cases see same tople & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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for a new couithouse. He agreed to prépare ail gênerai and détail drawings 
and speelficatlonR and do ail thlngs necessary and usual in tlie planning and 
supervision of construction. His services vvere to begin at once, and he was to 
complète drawings and spécifications so tliat tlie contract might be avvarded 
not later than November 30, 1914. He was to attend to ail advertlsing, to as- 
sist in opening bids and awarding tlie contract, to supervise construction, and 
to keep, at his expense, on the building a compétent superintendent at ail 
important stages of construction. The contract provided : "For the faithful 
and proper performance of thls contract, the party of the second part shall 
pay to the party of the first part a commission of 5 per cent, of the contract 
price of the work, three-fifths of whlch shall be pald at the time of letting the 
contract, by warrants on the county treasurer of Oovington county, Ala., bear- 
ing interest at the rate of 6 per cent, per annum, and the balance of two-flfths 
of which amount as the work progresses." 

On November 30th, the board met to receive blds, but did not award the con- 
tract. On the Ist day of December the tlme was extended untU the 5th. On 
the 5th, E. E. Merrill filed a biU of complaint in the chancery court against the 
board and Stevens, praying that they be restrained from accepting any bids 
on December 5th. A temporary injunction was granted. After service of the 
-wrlt. the board, on the 24th of December, entered into a contract wlth the 
Falls City Construction Company. 

On the Ist of January, Merrill amended his bill, setting up the facts with 
référence to the violation of the injunction, making the Falls City Construction 
Company a party, and praying that It be restrained from further proeeeding 
under its contract. The injunction, granted in accordance with the prayer, 
haVing been disobey-ed, proceedings in contempt were begun, and, the matter 
reaching the Suprême Court of Alabama, the court issuing the injunction was 
held to hâve been without jurisdiction. 

On the Ist of January, 1915, the terms of office of the members of the board 
of revenue èxpired, and a new board was indurted into office. Prior to the 
expiration of the term of the old board, a treasurer's warrant was Issued to 
Stevens for an amount equal to 3 per cent, of $1''>9,500, this being the amount 
of the maximum bid of the Little-CIeckler Construction Company. This war- 
rant had a marginal note to the efïect that it was payable in February, 
1916. The warrant drew interest at 6 per cent. The chalrman of the board 
of revenue refusing to sign the warrant, it was signed by the other members 
of the board. The new board passed résolutions declaring the contract with 
Stevens and the contract with the Falls City Construction Company void, and 
took steps to let a new contract. 

On .Tune 21, 1915, Ibe county instituted in the equity court of the Southeast- 
ern chancery division of Alabama a suit against the Falls City Constraction 
Company, W. K Stevens, AV. H. .Tohn.son. and M. C. Gantt. Gantt was alleged 
to be a résident of the county of Oovington, Ala. The bill recited facts here- 
inbefore set out, and niade further allégations to the efCect that Stevens was, 
at the time he became emi)loyed by the county and afterwards, working to se- 
cure the contract for the Falls City Constnictlon Company. Allégations were 
also niade to the elïect that the plans and spécifications were not completed in 
time; that there were conflicting provisions in the spécifications; that the 
terms of the spécifications were indefinite ; that no person could safely bid, 
except by adding amounts which might be required from one construction of 
the plans and spécifications as distiiiguished from another, the intei-pretation 
being in Stevens ; that the plans were inadequately advertised ; that there 
was an intentional suppression of the faet that the Ijuildlng was to be con- 
structed ; that no sufilcient time was givon for contractors to figure upon the 
building; that Stevens sent out to prospective bidders what purported to he 
bids by contractors upon certain parts of the work, the amounts being exces- 
sive; that he furnished to certain bidders sheets, showing that the building 
was to be of a steel frame, the bid of the Falls City Construction Company 
being based upon concrète frame; and making other allégations questioning 
the good faith and proper performance of his duty by Stevens. There are 
also allégations to the effect that the contract was not let to the lowest bidder ; 
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thatthe' plans were defectlve and Insufficieut ; that tîie Falls City Construction 
Company had takan forcJble possession of the lots upoii which the building 
was to be constructed, and refused to deliver theni to the board. ïhere were 
prayers' that the défendants be required to restore the lots, and that they be 
restrained froni Interferlng wlth the possession and control of thein by com- 
plainants; that they be restrained froni proceeding to build the courthouse, 
or la any manner enforeing or attemptlng to enforce the contract; as against 
W. L. Stevens, that he be restrained froni proeeedlng with hls application for 
inandamus in the circuit court to compel the président of the board to slgn the 
warrant, and praylng for the canceUation of the contract betvveen Stevens and 
the board. Upon exécution of a bond for $10,000, Injunctions as prayed for 
were issued. The injunction as to the Falls City Construction Company was 
so modlfled as not to require surrender of the lots. 

Upon pétition of Falls City Company, Johnson, and Stevens, the case was 
removed to the United States District Court. Motions to disniiss the suit were 
flled by the Falls City Company and by Stevens on July 19, 1915. 

On August 15, 1915, an agreement of settlement was made, signed by at- 
torneys for ail the parties. For Stevens, the agreeineut was "executed by his 
attorneys of record, Parks & Prestwood." The agreement saved ail claims 
and irtghts of Stevens, except "Stevens waives damages on injunction bonds." 
On September Ist, Stevens, by other attorneys. flled a "jnotion and objection," 
objeeting to the dismlssal of the suit pursuant to the agreement, and denying 
that he had executed or authorized the exécution of tbe agreement. 

On October 2.^, 1915, Stevens flled an ansvver and counterclaim. The counter- 
clalm alleged that on the Ist of September, 1915, he flled with the board of 
revenue of Covington county a pétition, and clalmed that lie had earned under 
this contract 5 per cent, commission on $144,500, three-fourths of which was to 
be paid at the tlme of the letting of the contract by warrants on the county 
treasurer, bearing interest at 6 per cent., and the remainder during the period 
of the érection of the courthouse, the total siim ainounting to $T,225 ; also a 
claim for damages sustained as the resuit of the county's having flled a bill 
in the chancery court against him and others, which was removed to the 
United States District Court, and whereln he was charged with bad faith and 
fraudulent conduct under his employment, the amount of this actual and ex- 
emplary damages being $22,775, the total amount of his claim being $30,000 ; 
that he alleged that he had been allowed the sum of $4,198.14 for part of the 
services rendered, and that the board had delivered to him a 6 per cent, in- 
terest-bearing warrant, maturing February 1, 1916, signed by four members of 
the board, but not by W. S. Simnions, the président ; and that, on this ac- 
count, the warrant had been of no value to him, and that he présents the same 
to the président again, with the request that it be signed. The counterclaim 
allèges that the allégations and prayers of this pétition to the board were 
true ; that it had been regularly forvvarded to the board of revenue by regis- 
tered mail; that it had been sworn to by him, and that e.ll the formalities of 
the law had been complied witli ; and that the board, arthough having had 
ample time to détermine what action should be taken, failed and refused to 
take any action whatever. He alleged in his counterclaim the truth of the 
statements of this pétition to the board, and prayed for judgment for the 
amounts claimed, $7,225 and $22,750. He further alleged that, since the filing 
of the suit, Covington county had conipromised with the Falls City Construc- 
tion Company by paying them a sum of nioney to be relieved from the con- 
tract; that the Company had surrendei-ed possession of the lot upon which 
the courthouse was to be constructed; that a now contract had bée» let for 
the construction of the courthouse at $75,000, and that the county would 
issue warrants; evidencing Indebtedness for this amount, payable In 15 years ; 
that the county was creating other indebtedness, the resuit of which would be 
to postponé tlie payment of the debt due him — and prayed that an injunction 
issue, restrainlng the board from entering into any contract, or issuin? war- 
rants, for the construction of a courthouse, and prayed for a temporai-y re- 
strainlng order pending trlaL In the alternative to a judgment for the $7,225, 
lie prays that,if the $4,198.14 be held not due, plaintifiC county, througi the 
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président of Its lioard of revenue, be required to recognize and sign sald war- 
rant, and that the treasurer be required to résister the same. 

On November Dth, Htevens filed a pétition, w'iiich was allowed, tliat he be 
permitted to withdraw liis plea to the .iuri.sdiction and motion to disniiss filed 
July 9th. On November 12th, plaintiff ffled a motion to dismiss Its suit in 
accordance witli the agreement of August 1-3, 1015. The court denied défend- 
ant Stevens' motion for injuuction peudeiite llte, and dlssolved a temporary 
restraining order theretofore granted. Plainliffs motion to disiniss its suit 
was denied. 

The trial judge, upon hearing of the case, actiuitted the board of revenue 
and Stevens of auy collusion, corruption, or fraud. , Judgment was entered for 
Stevens for the amount of his warrant, with interest at 6 per cent, from De- 
cember 5, 1914, and for $3,020.86, balance due on çontract on the bid of 
$144,500. The claim for damages for libel and upon the injunction bond was 
disallowed. Appeal by county, and cross-apiieal by Stevens. 

D. M. Powell, of Greenville, Ala. (Powell, Albritton & Albritton, of 
Andalusia, Ala., on the brief), for appellant and cross-appellee. 

G. W. L. Smith, of Brewton, Ala., and R. E. Milling, of New Or- 
léans, La. (Foster, Milling, Saal & Milling, of New Orléans, La., on 
the brief), for appellee and cross-appellant. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

BATTS, Circuit judge (after stating the facts as above). Dismissah 
— -The bill in this cause was filed June 2\, 1915 ; the pétition to re- 
move was filed July 5th, and on July 19th, the défendant Stevens filed 
a motion to dismiss the bill for several grounds there indicated. On 
August 13th, an agreement was entered into, signed by ail the parties, 
the name of Stevens being signed by Parks & Prestwood, as attor- 
neys of record, by which it was agreed that the Falls City Construc- 
tion Company should receive from the county $10,500 in compromise 
and settlement of its claim and cancellation of its çontract for the 
construction of the courthouse and surrender the lots. It was agreed 
that the bills should be dismissed by the county, and it was stipulated 
that the rights of Stevens with référence to his suit to compel the 
chairman to sign his warrant, and any claims which he might hâve 
against the county, would not be aflfected. It was, however, agreed 
that "Stevens waives damages on injunction bonds." Shortly after 
the exécution of this agreement, Stevens undertook to repudiate it, 
stating that Park & Prestwood had no authority to agrée to the dis- 
missal of the suit. At the time of the making of this agreement, the 
motion above referred to, filed by Stevens on July 19, 1915, asking the 
court to dismiss the case, was pending. This motion hadbeen sign- 
ed by Parks and by G. W. L. Smith, who has throughout been the at- 
torney for Stevens. Parks & Prestwood had also represented Stevens 
in the Merrill suit, and in the mandaraus proceeding' pending in the 
State court. The évidence indicates that they were representing Stev- 
ens in this case. Parks & Prestwood, as attomeys in the case, had a 
right to secure the dismissal for which Stevens was at the time pray- 
ing by a motion on file. It may be, however, they were without au- 
thority to bind Stevens to a waiver of damages on injunction bonds, 
and the ruling of the trial judge is sustained. 
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[1] Necessity for Fiting Account luith the Board of Revenue. — 
Complainant contends, with référence to the several items entering in- 
to the counterclaim of Stevens, that they cannot be entertained by the 
court, because not filed with the board of revenue in the manner and 
under the conditions required by the statute. The contention of the 
défendant is that thèse provisions of the Alabama law which require 
the filing of claims with the county board may regulate the jurisdic- 
tion of the state courts, but cannot afifect the right of a person having 
a claim against the county to maintain an action in the fédéral court. 
A number of authorities are adduced which are assumed to sustain 
this proposition. It is, of course, not within the power of the Légis- 
lature of any state to deprive the courts of the United States of the 
powers and jurisdiction which the Constitution and the laws hâve giv- 
en them. On the other hand, a state may détermine the conditions 
and circumstances under which its counties may incur liabilities. The 
counties are administrative units of the state, receive ail of their 
powers from the state, and can incur no liabilities except under the 
terms and conditions imposed by the laws of the state. County boards 
are created to administer the financial affairs of the counties ; and 
law hâve been passed in Alabama, as in most of the states, requiring 
that claims against the county be presented to such boards, and those 
bodies given an opportunity of considering and determining the validi- 
ty of and providing for the payment of them, before suit. Any law 
which undertakes to limit subséquent action upon claims of this char- 
acter to a state court would, of course, be in conflict with the rights 
and powers of the fédéral courts, and would not be sustained. But the 
usual, reasonable, and altogether proper régulations, requiring that a 
claimant agairist the county should give the county an opportunity of 
discharging an indebtedness before subjecting the county to the trouble 
and expense of litigation, will be sustained by the fédéral courts, as 
they should be by ail courts. Cases which appear to be in conflict with 
this proposition are those in which, by the issuance of bonds, or other 
■évidences of indebtedness, the county boards hâve already definitely 
determined the liability of the county. 

The proper application of thèse principles will not, however, require 
that futile, foolish things be donc. The county is in no position to 
contend that anything more than the purposes of the law should be 
accomplished. If any action shall bave been taken by the county 
board which will be équivalent to rejection of the claim, or which make 
clear that the filing of the claim would be futile, the claimant will 
be excused from foUowing the forms of the law. 

The claims asserted in the counterclaim are as follows: 

(1) A claim for 5 per cent, on the amount of the accepted bid for the 
construction of the courthouse, amounting to $7,225. It is alleged, 
with référence to this claim, that a warrant for $4,198.14 had already 
been issued, and that, if its legaHty be established, the $7,225 is to be 
correspondingly redùced. 

(2) A claim for $1,998 for attorney's fées, based upon the injunction 
bond given liétéin. ' 
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(3) A claim for $22,775 for damages for libel, based upon alléga- 
tions in the pleadings in this case. 

With référence to the first of thèse claims, the warrant for $4,198.14 
was based upon the action of the board of revenue. No f urther action 
by that board, or any other board, was necessary before taking such 
action as might be required to enforce the claim. The complaint 
sought to déclare illégal the contract on which the warrant was based, 
and sought to restrain the prosecution by Stevens of a suit to compel 
the chairman of the board to sign the warrant. This suit of the coun- 
ty was necessarily the resuit of action by the county board, and would 
bave rendered unnecessary any présentation of the claim, even if it 
had not already been passed upon. 

As to the counterclaim for the balance, there was also a lack of 
necessity for filing a claim with the county board. It had, prior to that 
time, passed a resolution to the effect that the contract of Stevens, un- 
der which this claim was made, was void. It would not consist with or- 
dinary common sensé to require that, under such circumstances, a per- 
son should formally présent a claim based upon the contract. The con- 
tract provided for the payment of this balance as the work progressed ; 
but the contract under which he. made the claim, and the contract with 
the construction company, by which the amount of the claim and the 
time of payment were to be determined, bave both been repudiated by 
the county. The county by this action rendered itself liable to suit 
for breach of the contract, subject to such défenses as may be legally 
made. 

[2] With référence to the claim for attorney's fées, the claim is 
based upon an injunction bond filed in this case. It is an incident to 
litigation which bas been voluntarily entered into by the county. When 
it chooses to litigate, it must carry ail the necessary burdens and risks 
of litigation. If damages be established against the principal on an 
injunction bond in an injunction suit, the judgment will as naturally 
foUow as judgment for costs against a losing litigant. There was no 
necessity for filing the claim with the board. 

[3] The claim for damages for libel, based upon the allégations in 
the bill of complaint in this case was not filed until September, 1916. 
It was not acted upon by the board of revenue, and 90 days had not 
elapsed after the mailing of the claim when the counterclaim was filed 
in October. An. amendment to the counterclaim, filed after the ex- 
piration of 90 days from the date of the receipt of the claim by the 
clerk of the county, and alleging that fact, would appear to bave the 
same efliect as if the claim had been then for the first time filed as a 
counterclaim. The claim, however, as presented to the board of reve- 
nue, consisting of a single amount for "actual and exemplary damages," 
can hardly be said to meet the requirement of the statute for an itemiz- 
ed statement. 

[■4] The Claim and Warrant for $4,198.14- — One of the items re- 
ferred to in def endant's. counterclaim is $4,198.14, allowed by the board 
of revenue December 5, 1914, as 3 pei' cent, on the gross amount of the 
lL,ittle-Cleckler bid._,, A warrant, was pr;epared, which was- signed by ail 
qf the mem.bers of the board ,çxcept the. président,, who refused to sign. 
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The résolution' under which this warralnt was issuécl provîdëd for pay- 
mentin February, 1916, and a notation on thè warrant showed it pay- 
able at'that time. The defenjdant set àp that, by reason bi the refusai 
of the président to sign the warrant, he had been unable to register the 
warrant or use it. He prayed for judgrqeht on the warrant, ' that the 
county, through the président of its bôàrd of revenue, be coirtpelled to 
sign the warrant, and that the treasurèr of Ûië cpunty be required to reg- 
ister it. He prayed, in the alternative, that hé' hâve judgment for the 
$7,225, which was 5 per cent, on the bid of the Falls City Company as 
finally accepted. To the demand for judgment on the warrant for $4,- 
198.14, the plaintiff pleaded that there was no allégation that it was 
due, . and the f act that it was shown' hot to bè due at the time the 
counterclaim was filed. The obligation, if it be one, matured before 
the trial, and the amendment filed by défendant May 15,, 1917, in a 
statement of the claim included the iteni: ' 

"Due by county warrants bearing 6 per cent, interest from December 5, 
1914, $4,198.14." ' . 

This statement would doubtless be a sufficient allégation that ' the 
warrant was due. But the warrant is not executed as required by 
law, and cannot itself be the basis of a suit. Local Acts of Ala. 1911, 
pp. 231, 232. •: ■ 

The order of the board of revenue approving the claim is open in 
the state court: to the objection that art allowed ctaim cannot be sued 
upon. Suit to require the président to sign the warrant, or to compel 
the treasurèr to register it, might be maintàinÈd ; but the allowance it- 
self has the force of a judgment, so long as it remains without at- 
tack in the proper way. 

In the présent case, the judgment asked for against the président or 
the treasurèr cannot be given, because' neither is a party. It seems 
however, that in a suit of this charactér, in the fédéral court, judgment 
can be given for the amdunt of the claim, notwîthstanding it has al- 
ready been allowed ; judgment beiiig an essential prerequisite to man- 
damus or other executory process. County of Greene v. Daniel, 102 
U. S. 187, 26 ly. Ed. 99. Again^ the answer of défendant to plaintifï's 
action, wherein it undertakes to nullify the efïect of the allowance 
and the warrant, présents an issue, the détermination of which will hâve 
substantially the same efïect as a suit upon the warrant. If the county 
fails to nullify the order and warrant by a failure to sustain its charges 
of fraud and nonperformance of contract, the judgment will necessarily 
carry the inference of the validity of the claim. If défendant should 
undertake, by mandamus in the state courts, to enforce his rights, the 
validity of hisclaim would be held a thing adjudicated. 

That the county rday institute suit to cancel an allowed claim, even 
where a warrant has been issued, is thoroughly established; and if, 
in this case, the allégations of its bill are sustained by the évidence, 
either with référence to fraud or to failure of considération, judgment 
canceling the warrant and nullifying the claim would hâve to be given. 

Thè case of Board of Revenue of Covington County v. Merrill, 193 
Ala. 521, 68 South. y71, arising out of the facts involved in this case 
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was disposed of ,by a most able and instructive opinion,. Itrcalls, 
attention to^the fact that it bas beefi.declared by the Al^arna courts, 
that the bôard ofrevenue is the repository of the authority and juris- 
diction, whether législative, judicial, or executive, committed to the, 
county, and that this body, is entitled "a court of record." Authorities 
are cited, and the conclusion reached that, in the several matters com- 
mitted to them, the county board exercises a discrétion that cannot 
be exercised for them, and that, in the performance of such duties, tlaey 
exercise a function that is quasi législative, and that their açts in this 
behalf, when free from fraud, corruption, or unfair dealing, cannot 
be controlled or reviewed by any other court. From thèse gênerai 
principles, and from the authorities in the case cited and universally 
applied, it must be concluded that, in determining whether or net the 
courthouse should be built, and upon what lot it should be built, and 
what the price should be (within the limit of the taxing power to dis- 
charge the debt), and in the employment of an architect, and in fixing 
his compensation, and in the manner of letting the bid, and in de- 
termining to whom the contract should be let, the board of revenue ex- 
ercises a discrétion which can in no manner be controlled, and that 
their action with référence to thèse matters is subject to judicial cor- 
rection only when it is charged and established that thére was fraud 
and collusion, participated in by the governing majority of the board, 
in the exercise of the functions committed to them. No court, then, 
could set aside the contract entered into between the board of revenue 
and Stevens, except upon the ground of fraud. 

The case before us, however, présents not only this question, but 
the additional question as to whether, under his contract, Stevens had 
so performed his contract as to be entitled to hâve paid to him the sum 
allowed. A détermination requires considération of the character of 
the duties discharged by the county commissioners' court when claims 
are presented for payment. It is entirely clear that, if claims are re- 
f used, suit may be instituted upon them in the courts ; and the proposi- 
tion bas never been made that, in addition to establishing the validity of 
the claims, it must also be established that the county commissioners' 
court, in rejecting them, bave been guilty of fraudulent conduct. If 
it should be insisted that, in passing upon thèse claims, the county 
commissioners are really exercising judicial functions, and if the 
judgment which they réach is a judgment reviewable only for fraud, 
this additional allégation would hâve to be made and proved before 
any claim which one had against the county could be established in the 
ordinary courts. The conclusion is not one that could be accepted. If 
the court is not exercising judicial functions when it rejects a claîm, 
can it be said that it is exercising judicial functions when it approves 
a claim ? The character of its act must be held the same in either event. 
When the action of the county commissioners in the approval of the 
claim bas further ripened into some character of évidence of indebted- 
ness, a soniewhat différent status may be attained; and when such 
évidences of indebtedness shall bave acquired the status of negotiable . 
instruments, doubtless différent rules would be applicable. But, so 
long as the claims are still unpaid and not substituted by a new character 
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of county obligation, tliére would appear to be no reason why the county 
could not hâve the same access to a court to establish the invalidity of 
the àlleged daim as a claimant whose claim had been disallowed, to 
establish its validity. The only différence would doubtless be that al- 
lowance by the county board would be prima facie évidence of the 
validity of the claim. 

Making direct application of thèse principles to the instant claim: 
If fraud in making the contract be shown, no question could arise about 
the right of the county to attack the board's allowance of the claim, 
and hâve the warrant declared illégal. The county may also establish, 
even if the contract was vàlid, that it was not performed, and that the 
resolution adopted by the board of revenue was improvidently and im- 
prttpetly passed on account of that fact. The views w^hich are hère 
expressed are amply sustained by the Alabama authorities. 

Commissioners' Court v. Moore, 53 Ala. 27 : 

"In the exercise of this authorlty, the act of the court is not judicial, but 
executive. If it audits and allows a claim not properly and legally chargeable 
on the county, or which it bas not authorlty to allow, it exceeds the power 
with which it Is intrusted, and as the act of a corporation which is ultra vires 
Is void, so Is the action of the court. Or if, upon false évidence, it should be 
lured into the allowance of an unjust clalm, or should allow a claim which 
was wanting In considération, or the considération of which failed, the county 
would not be estopped from defending against it. The audit and allowance 
has no more force and efCect than a settlement hetween individuals. It Is a 
simple admission by the court of county commissioners that there Is a valid 
subsisting debt due and owing by the county. The admission prima facie fixes 
a liability on the county. So, if a settlement is had hetween individuals, and 
the one makes hls note or bond payable to another for an ascertained balance, 
a prima facie debt is established. In each case the burden of impeachment 
rests on him who questions the prima facie évidence. If, after the audit and 
allowance, a warrant is, pursuant to the statute, drawn on the county treasur- 
er, it is a mère authorlty to him to pay. It is nothing more really than an 
order on the county itself, the debtor. Dillon, Munie. Cor. §§ 406-412. When 
sueh warrants hâve been illegally issued — issued veithout authorlty, or when 
any just défense exists against the claim which they évidence — the county 
may maintain a bill in equity for their cancellation. Id. § 412. And this we 
incline to regard as' the most appropriate remedy. When the claim has been 
âudltëd and allowed by the commissioners' court, it ceases to be the subject of 
a suit in the ordinary modes against the county. If the commissioners' court 
fall to levy' and coUect a tax for the payment of such claim, they fait to ex- 
ercise a ministerial or executive power, with which they are clothed, and in 
the exercise of which an indlvidual has a right and interest, and mandamus 
lies to compel its exercise. Marshall County v. Jackson County, 36 Ala. 613. 
The answer to the application for such writ could set up the invalidity of the 
claim audlted and allowed. If the funds are in the treasury of the county to 
pay the same, and the county treasurer should be proceeded against for a 
f allure to pay on demand, it would be hia duty to set up in défense the in- 
validity of the claim." 

The Claim for $7,^25. — The contract of Stevens with the county 
provided for payment to him for the services therein set forth of 5 
pér cent, of the cost of the building. Under the terms of the contract, 
a part of this was payable at the time the contract for the construction 
'of the building was let; and the $4,198.14, already discilssed, was the 
three-fifths of the total amount hèld payable at that time. The balance 
of the compensation of the architect was to hâve been paid as the work 
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progressed. While the $4,198.14 was based upon the bid of the Little- 
Cleckler Company, the total is based upon the bid of the Falls City Con- 
struction Company finally accepted. The work of the Falls City Com- 
pany bas been abandoned, but this fact cannot afïect the claim of 
Stevens, if it be otherwise meritorious; and the circumstance that the 
abandonment was the resuit of the action of the county, and also the 
fact that the contract with Stevens was repudiated by the county, gives 
Stevens a right of action for a breach of his contract. If, however, 
Stevens can recover at ail, it is manifest that, under no circumstances, 
can the total amount claimed be recover ed by him, and that the judg- 
ment of the trial court for the total is erroneous. Provision is made 
in the contract for certain expenses to be met by Stevens, and a recov- 
ery of damages for a breach of the contract would necessarily take 
thèse expenses into account in a détermination of the amount of dam- 
ages. The observations already made with référence to the $4,198.14 
apply to the balance of the claim of $7,225, except that this balance, 
not hàving at any time been approved by the board of revenue, must 
be established by a prépondérance of the évidence in favor of the de- 
fendant. While the county must show that the $4,198.14 arose out of 
the contract that was fraudulently made, or that the contract was not 
carried out by Stevens, the ordinary burdens of a plaintifï as to the 
balance of the amount must be upon the défendant. 

[5] The Claim on the Injunction Bond. — Claim for damages on 
the injunction bond cannot be set up as a counterclaim. It does not 
arise out of the transaction which is the subject-matter of the suit, 
but arises out of the suit itself. Nor is it an indépendant cause of 
action, upon which an equity suit could be based. But the injunction 
bond was given m this case, and is an incident of the case, and in this 
case judgment may be given upon it, if it be shown that damages hâve 
accrued. There are obligées of the bond other than défendant the Falls 
City Construction Company, W. H. Stevens, and W. H. Johnson. 
There could be no recovery on the bond without thèse being parties, 
except for the fact that, having been parties, any claim either of 
them might hâve had bas been settled by the agreement as the resuit 
of which they were dismissed from the suit. As to the surety, the 
principles of Pease v. Rathbun, Jones Eng. Co., 243 U. S. 273, 37 
Sup. Ct. 283, 61 L. Ed. 715, Ann. Cas. 1918C, 1147, would seem to 
apply. The défendant asserts that the allégations with référence to 
the claim on the injunction bond are not denied. Issue is formally 
joined. But in any event, the items of damages, consisting of at- 
torney's fées and other items of expenses incident to the litigation of 
this case, are not such as are allowable in a fédéral court. The judg- 
ment of the court as to this claim should be affirmed. 

[6] Claim for Damages for Libel. — Defendant's counterclaim for 
damages for libel is based upon the allégations of the pleadings in this 
case. It is not a counterclaim arising out of the transaction which is 
the subject-matter of the suit. The suit is a matter distinct from the 
cause of action upon which it is based. 

Suit for damages for libel may be predicated upon pleadings. In 
order, however, to sustain such a case, it would hâve to appear from the 
256 F.— 22 
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pleadings df the plaintift" that the allégations complained.of were mali- 
ciously made, were without foundaïion in fact, and that, the pleader 
had knowledge of the fàct that the allégations were lacking in truth. 
The évidence in this case is entirely; insufficient to maintain the counter^ 
claim. The stateménts of fact in the pleadings complained of are ap- 
parently, as to most matters, true. Where the évidence does not 
make it appear that they are true, there is nothing to indicate that 
the pleader had knowledge of the lack of truth. , The conclusions of 
tact, which constitute a large part of the pleadings, are not without 
warrant; and, if they were, there is nothing to indicate that the 
conclusions were not the bona fide conclusions of the pleader. The évi- 
dence in this case would not hâve warranted a judgment for dam- 
ages. 

[7] This claim has been discussed upon the assumption that a good 
cause of action could be stated against a county for libel. A county is 
a governmental subdivision of the state, with very limited and strict- 
ly defined powers. No county has been given the authority to commit 
a libel, nor given the power to authorize any one to commit a libel for 
it. It is a chàracter of tort for which a county cannot be held. 

The judgment of the trial judge with référence to the claim for dam- 
ages for libel may be sustained upon either of thèse grounds: (1) 
There was no proper présentation of the claim to the board of reve- 
nue. (2) It was not a matter upon which a counterclaim could be 
predicated. (3) The évidence would not, in any event, hâve sustained 
a judgment. (4) A county cannot be held for damages for libel. 

Provisions of the Decree as to Payment, etc. — The decree gives di- 
rections to the county board of revenue and other officers of the coun- 
ty as to the auditing, allowance, registration, and payment of the 
claim (paragraphs 4, S, and 6). Where judgment has been given 
against a county, the court may, in the case in which it is rendered, 
make such executory orders and decrees as may be necessary to make 
the judgment effective; but, if the exécution of the judgment requires 
orders to or against officers of the county, the individuals who are 
thèse officers must be brought into court. None of the officers of 
Covington county has been made a party to this suit, and the judg- 
ment as to each of them is ineffective and erroneous. 

The judgment is affirmed as to the claim for damages for libel 
and upon the injunction bond. The judgment is in other respects re- 
versed, and the cause is remanded for another trial upon the issues 
presented by the pleadings with référence to the contract of the county 
with Stevens, and his claims arising out of the contract. 

In part affirmed, and reversed in part. 
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AGENCY OF CANADIAN CAR & FOUNDRY CO., Limited, v. 
FENNSYLVANIA IRON WORKS CO. (two cases.) 

(Circuit Court of Appeals, Third Circuit. February 25, 1919.) 

No?. 2361, 2362. 

1. Replevin ©=570 — Issues — Bueden of Pkoof. 

A plea of property by both parties In replevin puts in issue plaintiffi's' 
interest, and imposes upon itthe burden of proving its right to tlie im- 
médiate and exclusive possession of ail the property. 

2. BaILMENT i@=>7 — CONTRACT TO MANUFACTURE GOODS CONSTRUCTION — 

RiGHT op Possession. 

A contraet under whlch plaintiff delivered certain parts of steel sliells 
to défendant, wMch was to furnish the necessary work and materials for 
tlieir eompletion, construed, aud held to give défendant a spécial property 
in the shells, upon which it had expended work and materials, and tlie 
rlght to their possession until inspected and accepted by plaintiff. 

3. Replevin (©=396 — SurriciEKCY of Verdict 

A verdict for défendant in replevin for a sum of money only, where the 
goods were taken by plaintiff on the wrît, must be construed as for the 
value of the goods, wliere there was no évidence of damages for captioii 
and détention, and Is equally good at common law and under Act Pa. 
April 19, 1901 (P. L. 90) § 7. 

4. Replevin ®=>71(1) — Evidence — Value of Defendant's Spécial Propebty 

Interest. 

In replevin for unfinished nrtillery shells, delivered by plaintiff to de- 
fendant under contraet for eompletion, upon which défendant had expend- 
ed labor and material, but which were unfinished and wlthout market 
value when plaintiff broke the contraet and replevied them, défendant 
may show the vaine of its interest by proving the cost of its labor and ma- 
terial, and In addition what would be a reasonable and ordinary profit 
thereon. 

5. EsTOPPEL <S=363 — Claim op Property by Défendant — Lien. 

A manufacturer, working on material furnlshed by plaintiff when such 
material was replevied, held not estopped to assert a property right thereiu 
by the fact that it had previously clalmed a lien. 

6. Replevin ®=72— Lien of Défendant. 

Evidence held not to sustaln the claim of a défendant in replevin to a 
lien on the property replevied. 

7. Words and Phrases — "Value." 

"Value" of goods is not what they cost their owner; it îs what they 
are worth to him or to others. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Value.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; W. H. Sevi^ard Thompson, Judge. 

Two actions at law by the Agency of Canadian Car & Foundry 
Company, Limited, against the Pennsylvania Iron Works Company. 
From the judgments, plaintiff brings error. First judgment aiïîrmed, 
and second reversed. 

Ralph B. Evans, Robert J. Doads, and Edwin W. Smith, ail of 
Pittsburgh, Pa. (Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., and 

<g=3For pther cases see eame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 



340 ' 256 FEDERAL REPORTER 

Prichard, Saul, Bayard & Evans, of Philadelphia, Pa., of counsel), for 
plaintiff in error. 

George Wharton Pepper, of Philadelphia, Pa. (Henry, Pepper, Bo- 
dine & Pepper, of Philadelphia, Pa., of counsel), for défendant in 
error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
THOMSON, District Judge. 

WOOLLEY, Circuit Judge. 'l'his controversy arose out of war 
contracts. Canadian Car & Foundry Company, Limited, a corporation 
of Canada, had a contract with the Impérial Russian government for 
the manufacture of 2,500,000 shrapnel shells for three-inch quick-firing 
field guns. Finding it impracticable to turn out shells in this number 
from its works in Canada, this corporation came to the United States 
and entered into many subcontracts for finishing shells with concerns 
having manufacturing plants of diverse kinds. One of thèse was the 
Pennsylvania Iron Works Company, a corporation of Pennsylvania, 
the défendant in error. 

This contract between thèse parties bore date April 20, 1915, and 
for convenience described Canadian Car-à Foundry Company, Lim- 
ited, as "the Purchaser" and the Pennsylvania Iron Works Company 
as "the Manufacturer." Pursuant to its terms, stated very generally, 
the Purchaser undertook to supply the Manufacturer 100,000 shrapnel 
shell forgings in the rough, together with certain shell parts, and the 
Manufacturer undertook to supply the remaining parts, such as resin, 
red lead, asphaltum and lacquer, andto assemble, machine and finish 
the whole according to patterns and designs having an especial regard 
to précision in work and accuracy of measurements prescribed by rigid 
spécifications. The work was to be done from templates and be meas- 
ured by master gauges to be supplied by the Purchaser, conforming 
with patterns and gauges furnished the Purchaser by the Russian Gov- 
ernment ; and the work was to be accepted and paid for only af ter it 
had passed inspection by both the Purchaser and the Russian Govern- 
ment. The Manufacturer undertook to make deliveries monthly and 
the Purchaser on acceptance to make payment at the rate of $1.80 a 
shell. 

After entering into the contract, the Manufacturer, which had been 
previously engaged in the manufacture of steam and gasoline engines 
and hydraulic machinery, put its plant in suitable condition for the 
manufacture of shells, and the Purchaser delivered to the Manufac- 
turer large quantities of shell parts. ' . 

The work was new to both parties. Disputes arose élmost at once, 
with conséquent delays on the part of both in the performance of their 
respective undertakings, resulting, after the delîvery of a small num- 
ber of completed shells, in -a breach of the contract, which each party 
charged to the other. 

As a last phase of thèse, disputes, the Manufacturer in July, 1916, 
regarded the contract as terminated, stoppéd work, advertised the, 
shells for sale, and notified the PurChascr of itS action. .; 

.. Subsequently to the making of the contract and pending its perforra- 
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ance, the Purchaser disposée! of the shells by bill of sale and assigned 
the contract to one of its subsidiaries doing business in the United 
States, known as "Agency of Canadian Car & Foundry Company, Lim- 
ited," a corporation of New York. This concern, on being informed 
of the proposed sale and claiming title to the shells under the bill of 
sale and assignment from the Canadian corporation, brought thèse 
two actions of replevin, the first being for shells on whlch the Manu- 
facturer had donc some work or had supplied some material, and the 
second being for shells on which it had done no work and toward 
whose completion it had supplied no material. The value of the shells 
replevied was set at $77,015.81. Agency of Canadian Car & Foun- 
dry Company, L,imited, the plaintiff in the two actions (to which for 
convenience we shall also refer as the Purchaser), gave the requisite 
replevin bonds. The Manufacturer, in order to hold the shells, arrang- 
ed to give counter bonds, when, owing to exigencies growing out of 
the war, it was dissuaded from this action by the Purchaser, result- 
ing in a stipulation to which we shall refer presently. The marshal 
then delivered the shells to the Purchaser and the Purchaser turned 
them over to another manufacturing concern for completion, after 
which they disappeared from the case. 

The two cases of replevin were tried together, being similar in most 
aspects though radically différent in one. We shall therefore review 
them together in this opinion, but shall dispose of them separately. 

Number 2361. 

[1] The pleadings in this case are elaborate, but as many of the 
issues bave been decided by the verdict, it will be sufficient for the 
purpose of this review to state, that the Purchaser, the plaintiff, plead- 
ed gênerai property in the shells and a right of possession because of 
the termination of the contract on a breach which it charged to the 
Manufacturer. The Manufacturer, the défendant, traversed this allé- 
gation, made a counter charge of breach by the Purchaser, and plead- 
ed spécial property in itself. Property thus pleaded by both parties 
in replevin put in issue the Purchaser's interest in the shells and im- 
posed on it as plaintiff the burden of proving its right to the immédi- 
ate and exclusive possession of the whole of them. Mcllvaine's Adm'r 
v. Holland, 5 Har. (Del.) 226, 227; Pritchard's Adm'r v. Culver, 2 
Har. (Del.) 129; Hazzard v. Burton, 4 Har. (Del.) 62. 

[2] At the trial, the Purchaser proved in support of its claim of 
title and right of possession that the shells in the rough and certain 
of their parts were originally its property, that they were delivered to 
the Manufacturer only to be machined, assembled, and finished, and 
that, without regard to any spécial property which the Manufacturer 
may at one time hâve acquired in them under the contract, that prop- 
erty had become wholly lest and had passed from the manufacturer 
to the Purchaser upon the termination of the contract, by force of 
clause 27, which provided: 

"27. Upon the completion op termination of tliis agreeinent, by cancellatlox\ 
or otherwise, as the case may be, tlie Manufacturer shall forthwith deliver, 
to the order of the Purchaser, ail steel shell forgings, compouent parts or oth- 
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er material, the property of the Purehaser; which may then remain In the 
possession of the Manufacturer.'' 

This clause the Purchaser côntends îs the only clause in the con- 
tract which related to the title or the right of possession of the shells 
on the termination of the agreement by whatever cause, and, as the 
contract has been terminated by the breach of one party or the other, 
the Purchaser côntends further that its right of possession of the shells, 
in which admittedly it had a geperal property, \Vas established. Obvi- 
ously, this position woûld be sound were clause 27 the only clause in 
the contract governing the right of possession. But the contract con- 
tained other clauses which uhder certain conditions gavé a spécial 
property in the shells to the Manufacturer and awarded it temporarily 
an absolute right of possession. With référence to the Manufacturer's 
property the contract provided as f ollows : 

"1. That in this agreement that word 'work' shall, except where by the 
context another meaning is clearly indicated, mean tlie whole of the material, 
labor and other things required to be supplied, done, finished and performed 
by the Manufacturer undër thiss agreement." 

On ail shells replevied by this writ, the défendant had donesome 
"work" by performing some làbor and supplying some material. In 
addition to its absolute property in the material which it had itself 
supplied, as, resin, red lead, etc., the contract gave the Manufacturer 
a spécial property in the shells (notwithstanding the Purchaser's gên- 
erai property) the instant it began "work" on them. The character of 
this spécial property was determined by the "work" done on the shells, 
as defined by clause 1, and its duration was determined by two other 
clauses of the contract. The fîrst is : 

"5. That ail work performed by the Manufacturer hevennder, and accepted 
by or on bfehalf of the Purchaser, shall be deemed to be the property of, and 
shall be delivered to the order of, the Purchaser." 

As the shells in dispute had not been accepted by or on behalf of 
the Purchaser, this clause is not pertinent to the controversy except 
for its implication that the "work" performed by the Manufacturer on 
the shells, that is, its spécial property in them, was intended to con- 
tinue until they had been accepted. 

The other clause reads as f ollows: 

"17. When the inspeetors find the work completed In accordance with the 
spécifications, they shall issue certiflcates in writing acceptlng the same; and 
it Is agréed that the property in the work ghall not pass from the Manufacturer 
to the Purchaser until after the same shall hâve heen inspected and accepted 
by the inspeetors, notwithstanding that there niay be any delay in making tho 
inspections, or that any part or the whole of the purchase priée of the work 
shall hâve been already paid to the Manufacturer." 

From thèse several clauses of the contract it appears that each party 
had a property in the shells, one a gênerai and the other a spécial prop- 
erty. They were not joint properties, where each drew to itself the 
same right of possession, thereby precluding an action of replevin by 
one joint owner against the other. Pritchard's Adm'r v. Culver, 2 
Har. (Del.) 129, 130; Fell v. Taylor, 2 Pennewill (Del.) 372, 45 Atl. 
716. They were several properties of différent kinds, running for dif- 
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ferent periods, which drew to the holder of oneor'thé bth'er the right 
of possession only accordiiig to the terms bf the coiltract' by whïch 
the properties were estabHshed and defined.; There being two proper- 
ties in the shells, not inconsistent one with the other because the two 
owners never had a right of possession at the same time, we think the 
learned trial judge committed no error in construing the çontract to 
mean that the parties, fully recognizing that the shells had been and 
were again to, corne into the possession of the Purchaser by reason of 
its gênerai property in them, intended, nevertheless, that the Manu- 
facturer by reason of its spécial "property" should hold the shells 
exclusively in its possession as security for its investment of labor 
and material until they were inspected and accepted. Nor do we think 
the trial judge erred in holding that clause 17 of the çontract, which 
preserved to the manufacturer a spécial property in the shells on which 
it had done work until inspection and acceptance, is not inconsistent 
with clause 27, which provided for the delivery by the Manufacturer 
of "the property of the Purchaser" on the termination of the çontract. 
Manifestly, "the property of the Purchaser" as expressed in the lat- 
ter clause meânt those shells on which the Manufacturer had done no 
work, and therefore shells in which the Purchaser had a property and 
the Manufacturer had none. No shells of this kind are involved in 
this action of replevin. Only shells in which the Manufacturer had 
done some work are hère in suit. 

[3] Under this interprétation of the çontract, we are of opinion that 
the learned trial judge properly instructed the jury that the Manufac- 
turer had a property in the work it had done on the shells and that it 
could not be deprived of this property except by the Purchaser's ac- 
ceptance or by the Manufactureras own default. He therefore sub- 
mitted the main issue as to whether the çontract had been terminated, 
and if so, whether by the breach of the Purchaser or the Manufac- 
turer. Finding that the çontract had been terminated by the breach 
of the Purchaser, the jury returned the foUowing verdict: 

"As to case No. 42.5G, tlie jury reudered ii verdict in favor of tlie défendant 
for Ç52,922.8G; the spécial nuicliinery and applianoes to remain tlie property 
fit the défendant." 

The Purchaser, the plaintiff below, sued out this writ of error. It 
does not, of course, assign as error the finding by the jury that the çon- 
tract had been terminated by its breach, but conceding this, as it must, 
it spécifies error in the admission of testimony and in the form of the 
judgment. We shall address our discussion first to the form of the 
judgment, for if infirmity be found hère, other errors, if committed 
in the trial, cease to be of importance. 

The Purchaser contends very correctly that the verdict must be ren- 
dered and judgment be entered under the Act of April 19, 1901, Stat- 
utes of Pennsylvania, P. L. 88, entitled "An Act relating to replevin, 
and regulating the practice in cases where the writ of replevin is is- 
sued." The applicable provision of this statute reads as follows : 

"7. If the title to said goods and chattels be found flnally to be in a party 
■who lias not hecm jiivcn poKncHsion of Ihc same, in said proceeding, the jury 
shaïl détermine the value thereof to the succesnful parti/, and he inay, at hla 
option, issue a writ in the nature of a writ of retoruo habendo, requîriug the 
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dellvery theréof to hlm, with an added clause of fleri facias as to the damages 
awarded and costs ; and upon failure so to recover them, or in the flrst in- 
stance, he may issue exécution for tlie value thereof, and the damages award- 
ed and cost; or he may sue, in the first Instance, upon the bond given, and re- 
cover thereon the value of the goods and chattels, damages and costs, in the 
same manner that recoverj' is had upon other officiai bonds." 

Acquitting ourselves of any intention of construing thîs state statu te 
beyond its application to the case in hand, we may say that what the 
quoted provision seems to do is to enlarge the commôn law process of 
exécution in replevin by awarding a writ of retorno habendo, not alone 
in a case where goods hâve been replevied and judgment is for the 
défendant, as at common law, but in any case to the successful party — 
whether défendant or plaintiff — who is not in possession of the goods, 
âgainst the unsuccessful party — whether plaintiff or défendant — who is 
in possession of the same. But it is not necessary for us to construe 
the statute thus far, because the goods having been replevied by the 
plaintifï and the judgment being for the défendant, it is just such a 
judgment as could be rendered at common law, to enforce which the 
common law writ of retorno habendo or fieri facias is, according to 
the character of the verdict, appropriate. 

[7] The verdict being in part for a sum of money without words in- 
dicating for what it was awarded, whether "damages" or the "value" of 
the chattels replevied, the Purchaser attacks the judgment entered on 
the verdict as invalid, because, if for damages, the only "damages" con- 
templated by the Pennsylvania statute, as it contends, are damages for 
the caption and détention, and if for the "value" of the property taken, 
as allowed by the Pennsylvania statute, the verdict fails to disclose 
a finding of that kind. 

If section 7 of the Pennsylvania statute provides in a case like this 
a procédure in any way différent from that at common law, there 
might be merit in this contention ; but the quoted section of the Penn- 
sylvania statute, so far as it is applicable to a case where goods hâve 
been replevied and verdict ïs for the défendant, is but declaratory of 
the common law. At common law, judgments of several kinds may 
be entered for the défendant according to which party has possession 
of the goods at the time of trial and whether they can be reached and 
returned by a writ of retorno habendo. Thèse différent judgments at 
common law are very clearly defined in the case of Clark v. Adair, 3 
Har. (Del.) 113, an early décision by the courts of Delaware, a juris- 
diction that adhères more closely to common law practice and pro- 
cédure as they were before the Hilary Rules and Procédure Acts than 
any other jurisdiction. In this case the court said: 

"The judgment for the défendant dépends on the pleadlngs and verdict. 
* * ♦ Under the plea of property, the défendant, if it be found for him, 
is entitled to judgment for the return of the property (pro retorno habendo) 
and damages for the taking upon the writ. 1 Salk. 93, Butcher v. Porter, s. 
c, Vin. 249; 5 Mass. Rep. 343, Powell y. Hinsdale; 5 Serg. & Rawle, 135, 
Easton v. Worthington. But that is uot the only common-law judgment, for 
it is expressly laid down by Lord Chlef Justice Haie în his commentary on 
Fitzherbert's Natura Brevlum, that 'If défendant claims property, or says 
that he did not take, etc., if In the meantime the beasts die or are sold, so 
that he cannot hâve a return, he may recover ail in damages If It be found 
for him ;' and cites Year Book 7, h. 4, 18 ; Fitz. N. B. 159, note c. 
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"The property for whloh the writ was brought in tïiis case is ninety-eight 
and a half bushels of corn, whlch is a perlshable article, and which ipso usu 
consumitur; and, upon proof made at the trial that the corn had perished or 
been consumed, the jury raight well give a verdict for damages, cmhracing thv 
value of the corn, of whicli in sucli case the défendant eould hâve no return, 
for that is the priueiple of the rule as laid down by JjotA Haie. As, there- 
fore, the verdict in this case vvas given for the value of the corn, it must be 
intended that proof was niade at the trial, tliat the corn had perished or been 
consumed, and then the verdict is well enough ; and the judgment must fol- 
low the nature of the verdict, and cannot be pro retorno habendo." 

Followed later by the case of Davis v. White, Sherifï, 1 Houst. (Del.) 
228. 

In providing in the alternative several processes for redress by the 
successful party, section 7 of the Pennsylvania Act provides at least 
what the common law provided, when the verdict was for the défend- 
ant, namely : a process for the return of the goods when they can be 
reached and their return be enforced, together with a fieri facias clause 
for damages if any hâve been awarded for the caption and détention 
of the goods (one f orm of damages at common law) : and also, for 
damages for their caption and détention, if any be awarded ; and final- 
ly, suit on the bond for the value of the goods (a form of damages at 
common law), damages for the caption and costs. 

Admittedly, the verdict in this case is somewhat unusual in form, 
being made up of two distinct parts dealing with two subject matters. 
One part, which is for money, means something. Evidently this money 
part is for some loss the défendant had sustained by the replevy of its 
chattels. The award cannot be said to be for damages for caption and 
détention for there is no évidence of such damage except as is always 
implied in such a verdict. The verdict awarding a sum of money must 
be presumed to be based on évidence, and it is valid if évidence can 
be found to sustain it. There is in the case such évidence, and this 
évidence is for damages which the défendant stiffered in having its 
chattels replevied, not those incident to the caption and détention such 
as détérioration, but damages which were sustained by the défendant 
in having its chattels taken from it and so dispersed that they could 
not be restored to it. This is one species of damages recoverable at 
common law, and this is the same species recoverable under section 7 
of the Pennsylvania statute on a finding of "value" of the property 
taken and not returned. It is unimportant that the finding be shown 
in words to be the value of the chattels if the évidence shows that fact. 
As the évidence amply sustains such a finding, the verdict is valid 
equally at common law and under section 7 of the Pennsylvania Act. 

So far, the form of the judgment is without fault. In the other part 
of the verdict, there is the expression "spécial machinery and appli- 
ances to remain the property of the défendant." Thèse chattels be- 
longed to the défendant and title to them never was in dispute. They 
came into the case only as a claimed ingrédient of damage. As we re- 
gard this concluding expression of the verdict, it was nothing more 
than redundance. Ail that it did was to show the very practical way 
in which the jury disposed of the élément of damage which the défend- 
ant had claimed for money expended in the equipment of its plant for 
the finishing of shells under the contract. We find no error hère. 



34Ô- . ■ > / .: 256'^liDBUAL BEPOKTEB 

_ . [4] The next questioii is^, whether the theory of the court on wliîch 
it admitted évidence in proof of the value of the shells was proper. 

The jury having determined by their verdict that the title to, or 
property in the 'Vork," was in the Manufacturer, that is (in the lan- 
guage of the Pennsylvania statute), "in the party who has not been 
given possession of the same," they were permitted by the court to 
find the "value" of the property on évidence which the Purchaser now 
asserts was improper. This évidence showed the items by which the 
défendant computed value. Speaking in round numbers thèse items 
embraced labor and material, $53,000.00; spécial machinery and ap- 
pliances (which as appears by the verdict, the jury did not assess 
against the Purchaser as damages but left with the Manufacturer as 
its own property), $7,000.00; proportion of overhead charges, $35,- 
000.00; total cost expenditures, $96,000.00; and finally a reasonable 
manufacturer' s profit in addition to cost; less a crédit on the whole 
of $18,000.00. 

No exception to the court's action admitting cost items is very seri- 
ously urged. The principal exception goes to the admission of évi- 
dence of the manufacturer's profit on the shells in their unfinished con- 
dition when taken from the Manufacturer on the Purchaser's writs 
of replevin. At the trial, the Manufacturer made an offer to prove 
"what were the disbursements necessarily made by the défendant in 
the course of the performance of the contract, and what under the cir- 
cumstances was a reasonable profit margin on the manufacturer's work, 
this for the pur pose of estabUshmg the value to the défendant at the 
time of the taking of the defendant's property in the goods seized." 
On this offer the court ruled that the Manufacturer was entitled to a 
profit and permitted it to prove that such work normally is done on 
a basis of cost plus a protit and that the ordiiiary profit for such work 
is a given percentage on the proven cost. On this tender there seems 
both hère and below to hâve been some confusion with référence to 
the précise object of the court's ruling, the suggestion being that the 
Manufacturer was allowed to recover in this action of replevin dam- 
ages in the nature of profits which it would hâve made on the cou^ 
tract had the contract not been terminated by the breach of the Pur- 
chaser, profits of this character being of course recoverable only in 
an action of assumpsit. We do not find this to be either the purpose 
or the effect of the court's ruling. On the contrary, the court admit- 
ted testimony to prove what was a manufacturer's profit on the shells 
in their unfinished, condition at the time they zvere replevied, not the 
profit which would haye been made on the contract, if completed, rais- 
ing squarely the question, whether the "value" of the shells to the 
Manufacturer at that time inçluded a profit item in addition to items 
of cost. 

We are of opinion that the court made no mistake in this ruling. 
The Purchaser admits the Manufacturer is entitled to a profit on the 
work it had done at the time it was stopped, if the work showed a 
profit instead of a loss. But the Purchaser maintains further that cost 
alone is the measure of the value of the goods replevied and that the 
manufacturer's profit on the work done to which it concèdes the owner 
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of the goods is entitled cannât be reeQyered in replçvin but only in aà- 
sumpsit. This is correct if profit is not an élément of "value." 

Value of goods is not what they cost their owner ; it is what they 
are worth to him or to others. This is as true of shells as it is of 
corn. Clark v. Adair, supra. If the property replèvied had been corn 
instead of shells, we do not think the owner would hâve been com- 
pelled to separate profit f rom cost and show the value of his corn by 
proving what it had cost him to raise it ; nor do we think the court 
would hâve limited his recovery to the cost of planting, tilling and har- 
vesting. The value of corn is its market value, and this may include 
profit as well as cost. 

Being entitled to a profit and being entitled also to hâve that profit 
included as an élément in the value of the shells, the only question with 
which we hâve had difficulty is, whether profit on the shells, consid- 
ered with référence to their pecuHar character, must be withheld f rom 
the Manufacturer because of the impossibility of proving it or whether 
it is capable of proof by some proper évidence. Ordinarily the meas- 
ure of damages' in replevin for the value of the property replèvied is 
its market vaWe, if it bas a market value. This, as we bave said, is 
as true of shells as it is of corn. Considering the varying requirements 
of différent belligerent nations with référence to types and dimensions 
of shells.lt is doubtful whether there was a market even for finished 
shells. Certainly there was no market for unfinished shells; and such 
shells consequently had no market value. But "the f act that property 
has no market value does not restrict the recovery to nominal dam- 
ages only, but its value or the (defendant's) damages must be ascer- 
tained in some other rational way and from such éléments as are at- 
tainable." 8 R. C. L. 488. Another rational way was contained in 
the Manufacturer's offer of proof and was based upon éléments at- 
tainable in other shops, where war products were manufactured. In 
thèse shops, profits were measured, not by market values which did 
not exist, but by values which arose ïrom the novelty and difiiculty 
of the work and the unusual conditions under which it was done. 
Profits may reasonably be supposed toi bave been within the contem- 
plation of the parties when they made the contract, and a profit on the 
manufacturer's work at the stage at which the work was stopped, as 
<iistinguished from the contract profit, we regard as a proper élément 
of its "value," provable in a case like this on a cost plus basis. 

[5] When in July, 1916, the Manufacturer stopped work under the 
contract because of conduct on the part of the Purchaser vyhich the 
.Manufacturer then thought and the jury bave since found made per- 
formance on its part impossible, it advertised the shells for salé and 
notified the Purchaser of its purpose to sell them (using its own lan- 
guage) "to enforce a lien which we hâve on your material at our plant." 
On receiving this notice the Purchaser instituted thèse actions of re- 
plevin. At the trial, the Manufacturer did not assert a lien, but stood 
ôti its plea: of property alone. The Purchaser, maintaining that the 
Manufacturer's previous claim of a lien was an admission by it that 
property in the shells was in the Purchaser, presented the foîlowing 
point to the court: 
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"Third. That under the évidence Iri the case, pfirticiilarly the letters from 
the défendant to the plalntiff, dated July 26 and 27, 1915, the advertlsement 
In the Chestèr Tùnes, the notlceof sale, the défendant is estopped from ns- 
sertlng any clalm of property, rlght or interest in the material described b.\' 
the wrlt, and lias waived its right to maUe any such elalia, and the verdict 
must be for the plalntiff." 

The court's refusai of the point is assigned as error. 

We find in the Manufacturer's claim of lien before trial nothing that 
estopped it asserting its property right at trial. While it was a claim 
of a légal right which the Manufacturer did not hâve, it does not ap- 
pear to hâve been made for the purpose or with the eflfect of inducing 
the Purchaser, in reliance upon it, to part with any advantage or caus- 
ing it to suflfer any préjudice. Both parties later stood just where 
they stood before: The statement was nothing more than a miscon- 
.ception by the Manufacturer of its légal remedy and involved none of 
the éléments of estoppel. 

The only other assignment of error which we shall discuss is the 
court's refusai to allow the Purchaser to prove counter damages be- 
cause of the Manufacturer's alleged def active workinanship on the 
shells. This assignment arose on a stipulation between the parties en- 
tered into after the shells had been replevied and while the Manufac- 
turer was arranging to hold them by giving counter bond. On aban- 
doning this course, the Manufacturer obtained an admission by the 
Purchaser in a stipulation in the words f ollowing : 

"And now, Aiigust 11, 1916, it is stipulated that the time for flling a claim 
property bond be extended for two weelis but that plalntiff shall be at liber- 
ty to remove within one weelc such of the material replevied as It admits for 
ail the purposes of this case to he not defective under the terms of the con- 
tract between tlie Canadian Car & Foundry Company, Limited, and The Penn- 
sylvanla Iron Works Company." 

Having obtained a release of the §hells from the Manufacturer's pro- 
posed counter bond only by admitting that they were not defective, 
it cannot seriously be urged that the court erred in refusing to allow 
the Purchaser to avoid the effect of its admission and to profit by dé- 
nying it. 

Another position taken by the Purchaser with respect to this stipu- 
lation is, that when the défendant agreed that the plaintiiï should take 
away the shells, it waived its right to plead property in this action and 
permitted itself to be relegated to an action on the contract against 
the Purchaser wherever it might be found. We discover no substance 
in either of thèse positions. 

Finding no error in the trial of this case, we direct that the judg- 
ment below be affirrned. 

Number 2362. 

[6] This action of replevin was for shells on which the Manufac- 
turer had donc no work. Property in the shells admittedly was in the 
Purchaser and no property was pleaded by the Manufacturer. It had 
done no work on the shells, and therefore, by the définition of clause 
1 of thé contract, it had acquired no property in them. The Manu- 
facturer, however, claimed the right to the immédiate and exclusive 
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possession of the shells, not because of a property interest but under 
a lien against them, which, if such existed, could be enforced in an 
action of replevin by virtue of section 6 of the Pennsylvania statute 
(Act of April 19, 1901, P. L. 88), in which it is provided, that if, on 
the trial of title and right of possession of goods and chattels "any 
party be found to hâve only a lien upon said goods and chattels, a con- 
ditional verdict may be entered, which the court shall enforce in ac- 
cordance with équitable principles." 

The facts on which the Manufacturer based its claimed lien are 
thèse : When the breach in the contract occurred, the Manufacturer 
notified the Purchaser that unless it promptly removed the shells, it 
would charge for the expense of retaining them on its premises, in- 
volving costs of storage, watchman, Insurance, etc. The shells remain- 
ed with the Manufacturer until they werè replevied. At the trial the 
Manufacturer claimed and was allowed to prove a lien for storage, 
etc., and the jury found a verdict for the plaintiff "upon the condition 
of paying the défendant the sum of $375.00." 

The right of the Manufacturer to enforce its lien as a condition to 
récovery by the Purchaser, depended, of course, upon the Manufac- 
turer having such a lien. The trial judge very properly ruled that 
such a lien could exist only by reason of a contract either express or 
implied. Concededly, it did not arise from the written contract be- 
tween the parties. We find in the case no évidence of any other ex- 
press contract. If it arose from contract at ail, it must hâve arisen 
from an implied contract. While the law might perhaps imply a con- 
tract between the parties, making the Purchaser liable to the Manufac- 
turer for moneys expended in and about its business, we know of no 
such implied contract that raises an implied lien. The lien claimed 
in this case admittedly was not given by any statute of Pennsylvania, 
nor by any rule of the common law with which we are familiar. In 
fact, no case has been cited and no principle has been invoked in sup- 
port of the lien which the Manufacturer asserted and the jury found. 

In this we think there was error, and direct that the judgment be- 
low be reversed. 



350 . ' . 25Q PEDEEAL EKPOaiTHB 

SNOWDEN V. MARINE NAT. BANK OF PITTSBURGH, PA. 

(Circuit Court o£ Appeals, Third Circuit. February 26, 1&19.) 

No. 2.3S0. 

Banks an,d Banking ®=>100— Sale of Stock for Customeb^-Liabiuty for 
Fbatjd of Ctjstomeb. 

A bank hetd not liatlé in tort for tlie sale, for aecoimt of a eustomer, of 
shares of stock owned by plaintifC, where plaintiff had indorsed the cef-- 
tiflcates in blank and forvvarded tliem to the eustomer as a broker for 
sale, and there was no évidence that the bank had kuowledge or notice of 
his ownership. 

In Error to the District Court of the United States for the Western 
District of PennSylvania ; Charles P. Orr, Judge. 

Action at law by James H. Snowden against the, Marine National 
Bank of Pittsburgh, Pa. Judgment for défendant, and plaintifï brings 
error. Affirmed. , 

Samuel S. Mehard, Mehard, Scully & Mehard, and Wm. E. Schoyer, 
ail of Pittsburgh, Pa., for plaintifï iti error. 

Hill Burgwin and H. & G. C. Burgwin, ail of Pittsburgh, Pa., for 
défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
THOMSON, District Judge. ' 

BUFFINGTON, Circuit Judge. In the court below, James H. 
Snowden, a citizen of Connecticut, brought suit against the Marine 
National Bank of Pittsburgh. On the trial the court, at the conclusion 
■of the plaintifï's proofs, granted defendant's motion for a compulsory 
nonsuit. On its subséquent refusai to take off such norisuit, plain- 
tiff sued out this writ, and the question before us is whether the proofs 
weré such as justified submission of the case to the jury. 

The action wàs tresp>ass, and the statemerit charged a tort on the 
T)ank's part. The tort consisted in the following facts, which are al- 
leged in the statement : 

That John L. Moore was engaged in business in Pittsburgh, Pa., as "a 
niere promoter engaged In exploiting enterprises of doubtful value, notably 
a Company known as the Amber OU Company, and that such transactions as 
the sale of stock as said John U Moore, individually. or as John L. Moore & 
€o., may hâve been engaged in, were merely incidental to his said business as 
promoter." That the business nanie of Jolm L. Mtwre was .Tohn L. Moore & 
€o., and "was assumed by said John L. Moore to mlslead the public, in the 
belief that another person or persons were engaged in said business beside the 
said John L. Aloore, and to thus uuwarrantedly gain business falth and crédit, 
and in the course of such business said John L. Mooi'e falsely and fraudulent- 
ly held himself out as a stoekbroker, and so advertised both in the public press 
and by means of so-cnlled "market letters," which he sent through the mails, 
in large quantities, to many persons, in différent parts of the country." That 
certain correspondence and telegrams passed between Snowden and Moore in 
référence to the sale of 200 shares of stock of the Union Mutual Gas Company, 
which Snowden had placed in Moore's hands. That "thèse facts were well 
known to the Marine National Bank, its oflicers and agents, in which and 
through which said John L. Moore, as Jolm 1j. Moore & Co., transacted his 
banking business, as was also the fact tliat the wording used in the so-called 

^=>For otber cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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'oonflriuatîon of purchase' blanks used by John I>. Moore & Co. was used witli 
Intent to évade légal responsibility for wrougful acts." 

The statement f urther averréd : 

That the bank, with knowlpdge or notice that' the sfock in question was 
Snowden's, and not Moore's.had it traiisfei'red to tl»e nanie ofMoore, aud new 
certlficates Issned in Mooi'e's name, and that such new certiticates "were held 
by said bank until tlle sanie were sold and disposed of by said bank in co- 
oppration wlth John L. Moore, trading as John L. Moore & Co.. October 19, 20, 
and 21, 1915, and the nioney reeeived therefor was paid to the Marine Na- 
tional Bank, representing John L. Moore, trading as Jolm L. Moore & Co., a.s 
aforesaid." 

The Statement f urther averred: 

The bank "well knew that John L. Moore, doing business in tlie name and 
style of John L. Mooro & Oo., was falsely and habitually holding hiniself eut 
as a legitlmate stockbroker." 

And it then charged : 

"Speciflcally, plaintiff is informed, bclieves, and expects to be able to prove, 
and therefore avers, that tlie Marine National Bank, with fuU knowledge of 
the faet that the stock in suit was the property of James II. .Snowden, and 
was. in the possession of Jolni K Moore, or Jolm L. Moore & Ce, as brolier or 
agent only, reeeived same from John L. Moore and John Ia Moore & Co. as 
the agent thereof, for the jiurpose of selling and disposing of satne through the 
Stocli I<^xchange of the City of Pitt&;burgh, for the aecount of James II. 
Snovs'den, the plalntiiï herein, and to that end acted in collusion and co-opera- 
tion wltli the said John Iv. Moore. trading as John L. Moore & Co., to the 
great loss and damage ôf the plaintiff herein." 

The statement f urther averred : 

Tbat "at the time of the transaction herein complained of • * * John 
Iv. Moore as an individual, or as John L. Moore & Co., was indebted to the- 
Marine National Bank ; * * * that for sonie time prior thereto the offl- 
cers, agents, and employés of said bank vi'ere, as above stated, weli aware of 
the material facts and circumstances herein set fortli," and notwithstanding 
such was the fact, "nnlawfully appropriated to itself the nioney reeeived from 
the sale of the 50 shares of stock," for whieh Moore had given his check to 
plaintiff, which was noS paid, and also "the proceeds of the remaining 50 
shares of the stock of James H. Snowden, for which no check was ever s?ent. 
in payment of the debt owing to said bank by the said John L. Moore. trading 
as John L. Moore & Co., and that in truth and in faet the défendant herein, 
the Marine National Bank, causèd tlie last 100 sliares, represented by certlfi- 
cates Nos. 13,990 and l.^.OOl, to be sold October 21, 1915, and wrongfully ap- 
propriated the entire proceeds thereof to its own u&'o." 

ït was further averred : 

"That by reason of its wrougful and unlawful conversion of the proceeds of 
one lot of 50 shares of said stock and its unlawful sale, appropriation, and 
conversion of the other 50 shares of stock in co-operation and collusion with 
John L. Moore," the l>ank was indebted to the plaintiff in tjie sum claimed, 
ai)d, that "since his discovery of the facts and ; circumstances above s*>t forth 
he lias maàe demand, throngli his attorneys, upon the défendant for reimhursc- 
ment in the premises, which demiuîd has l)een by said défendant refused." 

Based on this statement, the plalntiiï broughtthis action of trespass. 
The Pennsylvania Procédure Act (P. L. 1887, p. 271), which is followéd 
by the court below, provides for two formsof action, viz. assumpsit 
and trespass. Assumpsit is the proper forrn of action where there isi 
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a contract, express or implied ; trespass, the f orm to redress a tort or 
wrong. In the présent case, the action is trespass, and the cause of ac- 
tion charged in the statement is the tort or illégal act of the bank. Such 
being the case, the test question is : Did the plaintîff's proof s show the 
bank guilty of a tort or tortious wrong donc to John H. Snowden, the 
plaintiff ? 

The évidence shows that Snowden, on September 23, 1915, tele- 
graphed John L. Moore & Co., stating his wish to sell 200 shares of 
Union Natural Gas stock at $132 per share, and inquiring whether they 
"can dispose of this for me at once." Having received, on September 
27th, a favorable reply, Snowden wired Moore & Co. to sell the stock at 
once at $132, and sent by registered letter, certificates which were in 
his name, and signed his name to the transfer in blank printed on the 
back of the certificates. 

Acknowleding receipt of the certificates, Moore & Co., on Septem- 
ber 28th, wrote Snowden: 

"We are taking the niatter «p with sonie of our clients whom we know to 
be interested lu thls company, and we believe we can get you a little better 
priée in this vvay than in the open marltet." 

While there was an interchange of messages meanwhile, the next im- 
portant step was on October llth, when Moore & Co., wrote Snowden, 
informing him they had themselves bought 50 shares of his stock at 
private sale at $133, and returned ail the certificates, with the request 
that Snowden hâve his signature to the transfer guaranteed by his 
bank. This was donc by Snowden, who returned the certificates. On 
October 14th, Moore & Co. remitted their check to Snowden "to cover 
the 50 shares of Union Natural Gas stock purchased from you on the 
llth inst.," and further wrote: 

"It is probable that we will be in position to take the balance of this stock 
within the next day or so, and as we do I.will remit to you." 

The correspondence shows the money for the first 50 shares was 
forwarded and paid to Snowden. It also shows the second 50 was 
taken by Moore & Co. in the same way on the 15th of October, and a 
check for same forwarded to Snowden, dated October 25th, received 
and "placed to the crédit of Mr. Snowden's account in his passbook." 
The proofs further showed the admission by the bank in its affidavit 
of défense: 

"Défendant admlts that John L. Moore & Co. dellvered to it several cer- 
tificates of stock in the Union Natural Gas Corporation, and requested the 
défendant to hâve the same transferred to the name of John L. Moore & Co." 

Further oral proofs show that Snowden's certificates were brought 
by an ofiicer of the bank to the Union Natural Gas Company, and 
new certificates were issued therefor to John L. Moore & Co. The 
stock represented by thèse certificates was subsequently sold by a- 
broker at the request of the Marine National Bank, and certificates 
therefor issued to the purchasers, and the proceeds paid to the bank. 
AU of thèse transactions happened on or prior to October 21st. There 
was proof, also, that the gas company, before it made stock transfers, 
required that signature of the owners whose signatures were not known 
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to be guaranteed by a bank John L. Moore, who was called by plain- 
tiff, testified as f oUows : 

"Q. Wlion you isay lliat you sometimes sold stock tlirough the Marine Na- 
tioiiîil Bank, will you state just exactly what vvoiild occiir at that tiiueV A. 
Ilrst, I vvoiTld requost soine eue in saithority tliere at the bauk to dispose of. 
cerluiii shares of stock at certain priées, or at tlie iiuu-ket priée, wluitever tlie 
reiiiiireiiieiits miglit be in tlie case. 

'•Q. And wiien sucli sales were niade, tlie proceeds were deposited, or wliat 
was done with tlio ijroceeds of tlie sales? A. Credited to our accouut." 

The proof further showed the bank made no charge for such sales 
other than reimbursement for the commission paid to the broker who 
made the sale. The proofs further show Snowden was paid by Moore 
for the two lots of 50 shares first sold, a check on the Marine National 
Bank was sent him by Moore for the third 50, but the check went to 
protest, and for such third 50 and the fourth 50 he was never paid. 
Thereafter Snowden visited the bank and demanded a return of his 
stock and payment of the check, which was declined ; the bank say- 
ing it did not hâve the stock and had no funds of Moore's to pay the 
check. Such were the proofs the plaintifï made to establish the tort. 

But it is quite évident that the plaintifï, when his proofs were com- 
pleted, wholly failed to sustain any clément of the serions charges made 
in his statement. If Moore was guilty of any fraud in the gênerai con- 
duct of his business, no knowledge of the bank or collusion with him 
was shown. The bank had no dealings with Snowden, or no knowledge 
of any facts which raised any implied duty to him on its part. Moore 
was its customer; the bank at his request had sold stock to his ac- 
count. In his customary way, he brought thèse certificates to the bank. 
They were indorsed in blank by the owner, and his signature was 
guaranteed by a bank. The bank had new certificates issued in the 
name of Moore & Co., and thereafter caused them to be sold. In thus 
selling the stock, the bank did exactly what Snowden had placed it in 
Moore's hands to do. In pursuance of Snowden's authorization, the 
bank sold the first 100, and Snowden was, in due course, paid the pro- 
ceeds of such sale. Such being the case, wherein was the bank guilty 
of a tort in selling the second lot? 

The proofs fail to show any tort of the bank in making the sale of 
the second 100, and the plaintifï simply did not, by his proofs, make 
good the allégations of tort on the bank's part, which constitutes a 
right of action in trespass. The testimony showing that the second 100 
shares of the stock had been sold by the bank in the customary way, 
and the plaintifï having himself proved the bank's assertion that no 
proceeds of the sale were in its hands when his ownership of the cer- 
tificates was for the first time brought to its notice, it is clear that no 
tort on the bank's part was proved, and to visit upon it the loss Snow- 
den has sustained through Moore would be unjust, for it must not be 
overlooked that whatever wrong was efïected was caused by Snowden 
placing in Moore's hands his certificates, with a certified signature, 
which put in Moore's power to do what he did. It follows, therefore, 
that the outcome of this case is in line with that just principle of 
jurisprudence that, where one of two innocent parties must sufifer for 
256 F.— 23 
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a wrong, the law places the damage on him who enabled a liiird party 
to do such wrong. 

The judgment below is affirmed. 



ST]']NNICK et al. v. JONES et al. 

(Circuit Court of Appeals, Ninth Circuit. Slarcb 10, 1919.) 

No. 3139. 

CosT? <2;=>2.30 — Eeversal on Appeal — Costs in Appeixate Couiit. 

Where a complaiiiant is compellerl to go to au api)ellatG court to ob- 
tain any substantial relief, and is there given a decroe, he is eutitled to 
recover liis costs in that court. 

On motions to modify decree of reversai. Addendum, to be con- 
sidered in connection with original opinion. 

For former opinion, see 252 Fed. 345, C. C. A. . 

PER CURIAM. Upon motions and counter motions for modifica- 
tions. 

As to costs: The formai order of this court was for a reversai and 
an accounting for any liability of défendants under the terms of the 
contract discussed in the opinion of the court. Inasmuch as appellant 
had to corne to this court for any substantial relief, and bas been 
awarded a decree, the usual rule should prevail, and he should recov- 
er his costs in this court. 

With respect to personal liability of Jones and Kribs, our opinion 
holds thatthey, being parties to the suit and being sued as joint tort- 
f easors, are liable individually for any property which they or eithef of 
them may hâve taken in their individual capacities, and that the account" 
ing should be had against them as individuals, as well as against the 
J, K. Company. 

Appellant's counter motion is for a modification of the opinion, so 
that $155,000, for 1,520 acres of Dodge timber land, be included in the 
accounting, or "at least that an accounting be had for that part of the 
aforesaid timber land which belonged to the Yale Logging Company." 
At the time of the trial a stipulation was entered into to the efifect that, 
if findings should be made for the trustée, it should be "considered" 
that the Hamilton Creek Timber Company and the Rainier Lumber & 
Shingle Company are the sole owners of "ail the property involved in 
the suit." The trustée also asks that, if this court cannot make an ac- 
counting on the record submitted, then that an account be taken of "ail 
the property," and contends that the funds used by the bankrupts in 
connection with the project of building the railroad and other works 
"came from the funds of ail the creditors ahke, and that it is impossible 
or extremely difficiilt to trace any particular fund, or détermine what 
particular property was acquired out of the $215,000 received from the 
sale of bonds." 

@=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Counsel say that tlie stipulation referred to was made in order that 
in this suit ail property rights of the Dodge corporations should be 
finally determined, and that the Yale Logging Company, although not 
a party to the contract was the owner of part of the machinery and 
chattels converted, and also owned a large part of the 1,520 acres of 
timber land sold by Dodge for the unpaid purchase price of $155,000 
to the J. K. Company. 

Défendants' counsel, however, take sharp issue vvith this argument, 
and point to the fact, not to be ignored by us, that on its face the stipu- 
lation does not purport to affect the property of the Yale Company. 
That Company was not even a party to this suit or to the contract in- 
volved herein. It is true that Dodge turned in, as part of the equip- 
ment he was to provide under the provisions of the contract, some 
property owned by the Yale Logging Company, one of the so-called 
Dodge corporations, and that the J. K. Company furnished the money 
out of the $215,000 to pay Dodge for this property. 

But, now that a controversy as to the efïect of the stipulation has 
arisen, in the absence of any assertion of rights by the Yale Company, 
this court can make no decree which can bind the Yale Logging Com- 
pany. It is to be noted that Dodge himself, although a party to the 
contract involved, was not made a party to this suit; nor was bis 
trustée in bankruptcy impleaded in any way. The reason for not join- 
ing such persons as parties is not given, but as the stipulation only 
authorizes the court to regard the trustée of the two corporations nam- 
ed therein as interested in the contract our jurisdiction is confined 
accordingly. 

Next, as to $155,000 to be paid Dodge : Dodge, as we bave held, had 
an equity, because he had delivered to the J. K. Company the équiva- 
lent of $155,000 in money. Dodge's equity was in the railroad and 
equipment. The money was to be paid to Dodge and used for develop- 
ment. For the purpose of passing légal title to Dodge in the property, 
the $155,000 was to be regarded and treated as paid at the time that 
the last installment of the $60,000 was paid. But Dodge having broken 
bis contract, and bis creditors having refused to proceed to fulfill its 
terms, equity will not now come to his relief, for so to do would be to 
hold that Dodge could break his contract, and yet be relieved of for- 
feiture under the forfeiture clause. The contract provided for for- 
faiture of the railroad if there was substantial breach of the contract, 
and under the authorities cited in the opinion Dodge by reason of his 
breaches is not in a position to recover anything donc under the con- 
tract. 

The appellees could introduce évidence, as they did, that they were 
heavily damaged. Such évidence, while not proper for the purpose 
of recovering a money judgment, was admissible to show that the en- 
forcement of the forfeiture clause was not inéquitable. Edmonds v. 
Spanish R. P. & P. Co. (D. C.) 206 Fed. 92. 

The appellees argue that the decree of this court should be in efïect 
a dismissal of the bill, because there are but few possible classes of 
property not directly afïected by the terms of the contract, namely, 
commissary supplies, railroad material, ties, and such property. Thej- 
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say thèse things were upon the land of the J. K. Company, and pa'ul for 
out of the $215,000, and were put upon the property by Dodge for the 
purpose of proceeding with the construction of the railroad. But, as 
the contract did not cover thèse matters, we hold they are outside of 
its terms, and ought not to be included. 

It is also argued that, even under this construction of tlie contract, 
the resuUs will not be changed by an accounting, provided the equities 
of the case are given due considération. Thèse equities are said to be 
the losses sustained by the J. K. Company, said to be $480,000, and 
also $50,000, representing a loss sustained by Jones and Kribs as in- 
dividuals, because they gave their crédit to Dodge in the loan referred 
to in the principal opinion. Jones and Kribs, being the sole stockhold- 
ers of the J. K. Comi^any, ask that their position be regarded as though 
the J. K. Company had loaned its crédit to Dodge and had sustained 
this loss of $50,000. Appellee is right in the position that this item is 
fairly to be considered. But it is not for us to say on this record that 
the value of items which appellant may properly include in the account- 
ing is less than the aniount of $50,000 or any other sum. We think 
appellant should bave an opportunity to introduce évidence upon the 
issue as it is now defined. 

L,et this addendum be considered in connection with the original 
opinion. 



FRANKLIX SïATE BANK v. MARYLAXD CASTJALTY C"0. 

SAME V. UNITKD SïAÏJOS FIDELITY & GUARANTY CO. 

(Circuit Court of Appeals, Flftii Circuit. April 2, 1910.) 

Nos. 3r{27, .'i.'î28. 

1. Insurance <©=5425 — Buroi.ary Insurance— Iîisks Insured. 

A bank's burslary insui'ance pollcy, coverin.ï; loss (a) by abstraction 
f rom its locked safe by force ; (b) by daniase to money, securities, safe, 
and furniture caiised by forcible entry or attenipted eiiti'y into the safe or 
premises ; and (c) loss by robbery (1) from withiii the liankliig Inelosure ; 
(2) from an officer or employé transferving money betwoen the inclosm'e 
and safe ; and (3) from witlîln tlie safe, by eonipelling an offleer or em- 
ployé to unlock the safe, heUl to cover losses from safe only when the 
safe is closed and looked and entrance is effecfed by eltlier "cracking" the 
safe or forcibly oompelling an otficer or eniiiloyé to open it, and not to 
cover loss wliere ihoney was taken froui an oi)en safe. 

2. Insurance <SS3;:Î.324i!, New, vol. 1.3 Key-No. Séries — Bubolary Insurance^ 

Bheach of Warranty — Errob in Description ob' Equii-mest. 

Althoush false statement in schednle of bank's burglary Insurance poli- 
cy that insure<rs safe was locked by both combination and time lock 
might be deeined merely an "error in description of equipment," which 
would rediice the indenmlty, in case of loss, yet the statemeut, "Ail com- 
bination and time locks will be continued to be regularly used during the 
etirrency of the policy," was a promissory warranty, brc-ach of which 
avoided the policy. 

3. Insurance c®=j309^ — liREACii op Warranty — Eefect — Conïributing to 

Loss. 

Breach of Insured's warranty will avoid his policy, though such breacli 
does not contribute to the loss. 

<g=>For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the West- 
ern District of Louisiana ; George W. Jaci<, Judge. 

Actions b)' the Franklin State Bank against the Maryland Casualty 
Com]3any and. against the United States Fidelity & Guaranty Company. 
From jiulgments for défendant in each case, plaintifï brings error. 
Judgment in each case afîirmed. 

Henry liernstein and Allan Sholars, both of Monroe, La., for plain- 
tiff in error. 

P. M. Alilncr, of Xcw Orléans, La., and J. S. Atkinson, of Shreve- 
port, La., for défendants in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. Thèse cases arise, so far as the alleged 
loss is concerned, upon identical facts. They differ only as to the 
terms of the policies, which are the bases of the suits. They are both 
actions on policies, providing banks with indeninity protection against 
losses of money or securities, through burglary and robbery. The 
facts being identical, the cases may be best treated in one opinion. 

The plaintiff in error was plaintiff in each case in the court below, 
and upon the trial in the District Court a verdict was directed against 
it in each case, though upon différent grounds. From the judgments 
entered, the writs of error were taken. 

The plaintifif was a slate bank, engaged in business at Winnsboro, La. 
Evidence was introduced by plaintiff tending to show that on the 
night of February 12, 1917, about 9 o'clock, while the vice président 
of the bank, Heatherwick, and a citizen, Judge Holstein, were in the 
bank for the purpose, as claimed, of agreeing on and settling the 
amount of an overdraft in Judge Ilolstein's account, a man with a 
flash light in one hand and a pistol in the other appeared and ordered 
Heatherwick to give him the bank's money, and then forced them 
both into the bank vault, which had been opened to get the ledger 
showing Holstein's account with the bank. The man himself, stand- 
ing outside at the door of the vault, threw Heatherwick a fîour sack, 
and, continuing to point the gun at him, forced him to open the inner 
safe, which was not locked and which was supposed to contain the 
money, and to put the money in the sack. Heatherwick testified that 
he filled the sack with currency and asked the robber if he wanted the 
silver. The robber shook his head in reply, and Heatherwick then 
threw the sack to the robber, who grabbed it and quickly slammed the 
outside door of the vault, and, hy turning the combination, locked 
Heatherwick and Holstein on the inside of the vault, and disappeared 
with the sack, containing about $44,000 in currency. Heatherwick 
and Holstein got out of the vault by the use of a screwdriver and iron 
bar, left in it, as claimed, to meet such an emergency. 

The inner safe had a combination and a time lock, but both had 
been habitually disused, at least during the years 1916 and 1917, and 
for a period up to within a few days of when the safe was installed. 
Heatherwick testified that the combination of the safe had been for- 
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gotten by the officers of the bank. Presumably tbe ledger, which the 
witnesses Heatherwick and Holstein say was needed in making their 
settlement, and the need for which, according to their évidence, ac- 
counted for the opening of the vault, was in the vault, but not in the 
safe. It was not claimed that the inner safe was unlocked hy Heather- 
wick. The vault was built in a corner of the banking inclosure, its 
walls forming a part of the walls of the building, within the railed-off 
portion used for the transaction of the bank's business by its em- 
ployés. 

There are many other f acts in évidence which reflect on whether or 
not there was an actual robbery, or whether the supposed robbery 
was merely a ruse to cover a shortage, existing in the accounts of 
Heatherwick and Womble, its vice président and cashier, at the time 
of the occurrence; but, as they are not material to the disposition of 
the appeals, they are not recited. 

The District judge directed a verdict in the case in which the Mary- 
land Casualty Company was défendant, upon the ground that the 
policy did not cover the loss; the undisputed évidence showing that 
the money was taken from an open safe. In the case in which the 
United States Pidelity & Guaranty Company was défendant, the ver- 
dict was directed because the policy issued by it was held to include 
losses from daylight robberies only. K the verdicts were properly 
directed, for a reason différent from that assigned by the District 
Judge, the resuit would be an affirmance of the judgments entered on 
them. 

[1] In the Maryland Casualty Company's case, its policies agreed 
to indemnify the Franklin State Bank: 

"A. For ail loss of money and securities in conseciuence of the felonious ab- 
straction of the same durlng the day or night from the safe or safes (or from 
the vault, if contents of same are speclfleally insured) after sald safe or safes 
or vault hâve been duly closed and locked, described in sald sehedule, while 
located in sald banking rooni, also described In sald sehedule, hereinafter 
called the preniises, by any person or persons, after foreible entry into such 
safe or safes or vault, or by any accomplice of such jierson or persons. In 
the event that the sald safe or safes or vault are not locked by time lock, the 
Company shall not be liable for loss of sald money and securities feloniously 
abstracted therefrom, unless said foreible entry is made therein by the use of 
tools, explosives, chemicals, or electricity directly thereupon. 

"B. For ail loss by damage to said money and securities, and to sald safe or 
safes or vault, described in said sehedule or to the premises, or to the office 
furnlture and flxtures therein, eaused by such person or persons while 
making or attempting to make such entry into said premises, vault, safe, or 
safes. 

"C. For ail loss by robbery (commonly known as hold-up) of money and se- 
curities: (1) From wlthln tbe banking Inclosure reserved for the use of the 
officers or office employés of tbe assured while at least one offlcer or office 
employé of the assured is présent and regularly at work in the premises ; (2) 
froin an officer or an ottice employé of the assured while transferring the same 
dnring the assured's regular office houri^, elther way between the said banking 
inclosures and any safe or vault described in the sehedule as located in the 
premises outside of the said inclosures; (:5) from within that part of the 
safe or safes or vault Insured hereunder, eaused Viy robbers durlng the day or 
night, by rompelUng under the threat of personal violence an offlcer or office 
employé of tbe assured to unlock and open the safe or safes or vault." 
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The construction of ihe policies, as to what risks were insured, is 
to be ascertained froni thèse clauses. The contention of the plaintifF 
is that subdivision (l)of clause C, which indemnifies the bank for 
ail loss ])y l'oblîery (commonly known as hold-up) of money and se- 
curities ^^•)thin the banking inclosure reserved for the use of the of- 
ficers or oftîcc cniployés of the bank, while at least one officer or office 
employé oî the bank was présent and regularly at work in the prem- 
ises, covers a robbery of the safc, while it was unlocked, if it was with- 
in the inclosure. The plaintiff's contention was that the vault and safe 
from which the moncy was taken is a part of this reserved inclosure; 
that it was taken while Ileathcrwick, an officer of the bank, was reg- 
ularly at work within the inclosure, and hence that the robbery fulfills 
every réquisition of this subdivision. The defendant's contention is 
that the safe was no part of the reserved inclosure, though the door 
of the vault opened into it, and hence that robbery from the safe in 
the vault did not corne within the terms of subdivision 1 of clause C, 
which is the only one that could cover it. 

Construing the policy as an entirety, and looking at clauses A, B, and 
C, as including the subject-matter insured, we hâve reached the con- 
clusion that it was not the intention of the policies to insure loss from 
an unlocked safe under any contingencies, and regardless of the par- 
ticular location of the safç, with référence to the banking inclosure. 

Clause A covers losses caused by abstraction from a locked safe by 
force. Clause B covers losses to the safe and to the furniture of the 
banking room caused by forcible entry or attempted entry into the 
safe or into tlijS premises which contained it. The first subdivision 
of clause C covers money and securities which bave becn renioved 
from the safe for current business purposes, and are within the railed- 
off inclosure, used exclusively by the employés of the bank, and while 
at least one of them is regularly at work there. The purpose of this 
subdivision of clause C is to insure suçh money and securities as, in 
ordinary course of business, are daily required to be kept out of the 
safe, in the cash drawers of tellers, until the close of business. Sub- 
division 2 of clause C covers only such money or securities as are in 
process of transfer either (a) from a safe outside the banking inclo- 
sure to the inclosure, or (b) from the inclosure back to the safe outside 
of it. This subdivision does not insure the entire contents of the safe, 
but only such part of them as is being transferred. This part is in- 
sured, whether it is being removed from the safe, when stolen, or 
whether it is being returned to the safe, after having been in the 
banking inclosure. ■ The robbery of the contents of the safe outside 
the inclosure, other'than such as are being transferred, is not within 
the risks insured by the second subdivision of clause C. Its purpose, 
like that of subdivision 1, was to protect money and securities neces- 
sarily reciuired to give up the protection of the safe in order that 
business might be donc. 

Neither subdivision 1 nor subdivsion 2 of clause C, as we read them, 
cover losses of money or securities from a safe, whatever its location. 
They are concerned only with money or securities after their removal 
from the safe for the Conduct of the bank's business. Subdivision 2 
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of clause C is limited to transfers from safes ontside the inclosure, 
because, if the safe were inside the inclosure, there would be no inter- 
mediate risk in the transfer. The money or securities being trans- 
ferred would either be in the safe or in the inclosure, and could not 
at any time be between the two. On the other hand, if subdivision 1 
is held to cover money or securities in an unlocked safe inside the 
banking inclosure, then the failure of the policies to provide Insur- 
ance for the contents of an unlocked safe, outside the inclosure, would 
seem to be an unaccountable case of omission. It seems clear that sub- 
divisions 1 and 2 are directed at moneys and securities when removed 
from the safe, and that neither covers insurance of the contents of 
safes before removal. The insurer was willing to cover the risk of 
loss to the comparatively small amount of money and securities which 
necessarily must daily forego the protection of a locked safe for the 
bank to do business. It was willing to cover the risk of the large 
amount of money and securities, the removal of which from the safe 
was not necessary, so long as they retained the protection of the safe, 
which implied that it be kept locked. It was unwilling to assume the 
risk of loss to the entire contents of an unlocked safe, under any 
conditions. 

It is not difficult for the banker to bring himself within the risks 
covered hy the policy, so construed, provided he keeps his safe locked 
only when keeping it locked is practicable, and that is necessarily at 
ail times except when it was opened to remove or replace its contents. 
The working books are kept in the vault, and not in the safe; the 
former may be kept open, while the latter is kept closed. The infin- 
itésimal time required to open and close the safe for the removal 
or replacement of money or securities is that not covefed by the policy. 
If the banker extends it by leaving the safe unlocked longer, it is his 
voluntary lack of care. If liability is imposed upon the insurer for 
ail money and securities taken from an unlocked safe in the day or 
night, provided only that one sulxirdinate office employé is at work 
in the banking inclosure at the time, the risk covered is greatly and 
unnecessarily increased. The employé présent may not hâve the com- 
bination; but this fact makes no différence, if the safe is unlocked. 
The time lock, if in use, protects, even if the employé présent knows 
the combination. If not in use, the protection is withdrawn. Thèse 
protections are within the power of the banker to avail of, and there 
seems no policy or necessity that would require the providing in- 
demnity against losses due to a failure of the banker to observe such 
simple précautions. 

Subdivision 3 of clause C insures losses by robbery of money and 
securities from insured safes or vaults, caused by robbers. in the day 
or night, by compelling under threat of personal violence an ofiîcer or 
office employé of the bank to unlock and open the safes or vaults. If 
subdivision 1 of clause C, as contended, includes robberies from vaults 
or safes in the banking inclosure, there would he such a limited scope 
for subdivision 3 in cases, as in this one, where the only safe insured 
is within the inclosure, as would not justify its existence. If the safe 
or vault be considered a part of the inclosure, then subdivision 1 pro- 
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tects ail robberies from it, including those specifically covered by 
clause 3 ; the only différence between the situations described in the 
two being that the officer or office employé, under subdivision 1, must 
be présent and regularly at work, while under subdivision 3 he must 
be présent, but is net expressly required to be at work. The dif- 
férence is so slight that it does not impair the argument that, if sub- 
division 1 includes robberies of safes in the banking inclosure, there 
is no substantial field of opération for subdivision 3. 

Our conclusion is that the policies of the défendant in errer, Mary- 
land Casualty Company, properly construed, cover losses from safes 
only when the safe is closed and locked, and entrance is effected ei- 
ther by "cracking" the safe or by forcibly compelling an officer or 
office employé to unlock and open it. Access to the safe was not 
obtained by either method in this case, and the District Judge rightly 
directed a verdict, on this ground, for the défendant the Maryland 
Casualty Company. 

[2] In the case of the United States Fidelity & Guaranty Company, 
défendant, the District Judge directed a verdict for the défendant, 
holding that its policy covered daylight robberies only; the robbery, 
in this case, having occurred at night. We find it unnecessary to pass 
either upon this question, or upon the question of the scope of the 
policy, as to the inclusion in it of losses from unlocked safes. The 
language of the policy is différent from those of the Maryland Cas- 
ualty Company in the latter respect. We think the direction of the 
verdict was proper upon another ground. The policy contained :h6 
statement, in its schedule, that the insured's safe contained an outer 
burglar-proof door, which was locked by both a combination and 
time lock. It also contained this promissory warranty: 

"Ail combination and time looks wiîl be continucd to be regularly used 
during tlie currenoy of the policy." 

It also recited that the considération for the policy was the premiuni 

paid, and — 

"the statements in the schedule hereinafter contained, which statoments the as- 
sured makes on the aeceptance of this policy, and warrants to be true." 

It also contained a provision that, "in case of error of description 
of equipment or failure to maintain watchman's service," the policy 
should not be avoided, but the indemnity, in case of loss, reduced to 
correspond to what the premium paid would purchase, in view of the 
increased hazard. 

The District Judge found that the stipulation with référence to 
the character of locks was a matter of description of equipment only, 
and not a warranty, and a breach of it would not totally avoid the 
policy. The first extract from the policy might bear that interpréta- 
tion. We do not think the statement that "combination and time locks 
will be continued to be regularly used during the currency of the 
policy" admits of being construed as a description of equipment. It 
was a warranty of an existing fact as to the use when the policy was 
issued, and promissory as to what was to be donc during the currency 
of the pohcy. The last renewal before the loss in February, 1917, was 
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on March 25, 1916, and for a year from that date. The évidence, 
without conflict, shows that the safe from which the money and se- 
ciirities were taken was not locke-d with either a combination or a time 
lock at the time of the robbery, and that it had not been so locked 
at any time diiring tiie years 1916 and 1917, and that the combina- 
tion had passed ont of the memory of the officers of the bank. When 
tlie pohcy was last renewed in March, 1916, the imphed statement that 
a combination and time lock was then being used was false, and the 
statement that it would continue to be used regidarly during the cur- 
rency of the poHcy was one the bank officers had no intention of 
keeping, and did not, in fact, keep. 

That the warranty was breached, both as a représentation of a prés- 
ent existing condition and aiso as a future promise, is shown without 
dispute. It also appears that, if the warranty had been observed and 
the safe locked with either the time or combination lock, or both, ac- 
cess to the safe could not hâve been had by the method it is testified 
it was had. If the time lock had been used at the close of business 
hours, the vice président, Heatherwick, could not hâve opened the 
safe, even though he had the combination. If the safe had been locked 
with the combination lock only, it would hâve been equally out of the 
power of Heatherwick to hâve opened' it, if his testimony is to be 
credited, since it was to the effect that he had forgotten the combina- 
tion, and he was the only bank officer présent, ex ofhcio, at least, when 
the alleged robbery occurred. 

[3J If the agreement to regularly use the combination and time lock 
was a warranty, then a breach of it would avoid the policy, though it 
did not contribute to the loss. Royal Exchange Assurance Co. v. 
Thrower, 246 Fed. 768, 770, 159 C. C. A. 70: Impérial Pire Insur- 
ance Co. V. Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 h. Ed. 
231. We think the décisions of the fédéral courts require us to hold 
that it was a warranty. It was partly promissory and partly an assur- 
ance of an existing condition when the policy was last renewed. It 
was material to the risk insured. Covenants against overinsurance, 
change of occupancy or title, and for the keeping of proper books of 
account in an iron safe, in fire Insurance policies, hâve ail been rec- 
ognized as warranties, though pertaining to the future conduct of the 
insured, the breach of which would work a forfeiture of the policy, as 
hâve covenants against déviation in marine Insurance, and covenants 
against the engaging in certain hazardous occupations in life and ac- 
cident insurance policies. Home Insurance Co. of New York v. 
Williams, 237 Fed. 171, 150 C. C. A. 317; Royal Exchange Assur- 
ance Co. v. Thrower, 246 Fed. 768, 159 C. C. A. 70; Impérial Fire 
Insurance Co. v. Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 E. 
Ed 231; Kentucky Vermillion M. & C. Co. v. Norwich U. F. Ins. 
Soc, 146 Fed. 695, 77 C. C. A. 121 ; Eumbér IJnderwriters v. Rife, 237 
U. S. 605, 35 Sup. Ct. 717, 59 L. Ed. 11,^0. 

The District Court did not err in directing verdicts for the défend- 
ants in both cases, and the judgment in ëach case is affirmed, with 
costs. 

Affirmed. 
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MALCOI.M V. UNITI3D STAÏKS. 

(Circuit Court of Appeuls, Fourth Circuit December 5, 1918.) 

No. 1653. 

1. INTOXICATING LiQUOKS ^=>210 — TRANSPORTATION INTO PROnlBmoS STATE 

— Ikdictment. 

An iiKlictuient uiider Rped Amondment, Act Mni'ch 3, 1917, for trans- 
porting liquor Into a prohibition state, is not fatally defective because It 
incorrectly states tlie point from wliicli tlie transportation started. 

2. Criwinal Law <S=>o71(10, 12), 372(2) — Otheb Offenses — Evidence. 

In a prosecution for unlawfully transporting Uquor into a prohibition 
state by automobile, evideucus of a prior trip made by the same persons 
bet\Yeen the snniB places a few days before, and conuected with the one 
charged, lield admissible, boing a part of the same scheme, and as showing 
motive and intent. 

In Error to the District Court of the United States for the South- 
ern District of West Virginia, at Huntington; Benjamin F. Keller, 
Judge. 

Prosecution by the United States against Gerald Malcolm. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

William G. Barnhart, Thomas C. Townsend, A. M. Belcher, and 
S. B. Avis, ail of Charleston, W. Va., for plaintiff in error. 
Lon H. Kelly, U. S. Atty., of Gassaway, W. Va. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

KNAPP, Circuit Judge, Plaintiff in error, hereinafter called de- 
fendant, was convicted of transporting intoxicating liquors in Inter- 
state commerce, in violation of the act of Congress approved March 

3. 1917 (39 Stat. 1069, c. 162), commonly known as the Reed Amend- 
ment. The government's évidence v^'as to the effect that défendant, 
in January, 1918, hired two colored men to bring whisky by automo- 
bile from Catlettsburg, Ky., to Charleston, W. Va. ; that they made 
two trips in that month, one a few days after the other ; and that 
each time they brought in a considérable quantity of whisky. Three 
questions are raised by the assignments of error. 

[1] 1. The indictment charges that the transportation was from 
Ashland, Ky., to Charleston, W. Va., whereas the proof shows that 
it was from Catlettsburg, Ky., which is a few miles from Ashland, and 
this variance is alleged to be fatal. We are quite unconvinced, not- 
withstanding the able argument of defendant's counsel, that this con- 
tention should be sustained. The gravamen of the offense charged is 
the transportation of liquor into a prohibition state, and the place from, 
which it is brought is whoUy immaterial. In our judgment it would 
hâve been sufficient merely to charge, in the language of the statute, 
the transportation of the whisky in question into the state of West 
Virginia, without naming the particular place, or even the state, from 

^oFor otlier caees see same topic & KEY-NUMBEH in an Key-Numbered Digests & Indexes 
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which it was transportée!. Omission of the point of origin might hâve 
entitled défendant to a bill of particulars, but it would not hâve served 
to render the indictment demurrable. It follows that the averinent 
of the locaHty from which the whisky was brought must be regarded 
as surplusage, since the indictment would be vahd witliout that aver- 
ment. As the Suprême Court said in Hall v. United States, 168 U. S. 
632, 639, 18 Sup. Ct. 237, 239 (42 L. Ed. 607): 

"Witliout this fiveruieiit the tliird count eoiittiins cvery f.ict necessary to lio 
proveclln order to coiistitute an offense under the second clause of the stat- 
ute, and the évidence in the case is sufficient to authorize the défendant'.*! 
conviction upon that count. * » * Because the pleader unnecessaril.v 
made an averment of a totally imniaterial fact, the government was not thcie- 
fore bound to prove it in order to snstain a conviction. For this reason theie 
was no fatal variance betweeu the offense set fortli in the indictment and llie 
proof." 

Moreover, in the case at bar there could be no claim that défend- 
ant was surprised, as it is évident frotn the record that he was never 
in doubt as to what transactions were referred to in the indictment. 
The défense of variance is purely technical and cannot be allowed to 
prevail. 

[2] 2. As above stated, the men who brottght in the whisky made 
two trips, a week or so apart, and the incidents of both trips were de- 
scribed by the government's witnesses. Claiming that their testimony 
related to two separate and distinct offenses, althotigh but one was 
charged in the indictment, défendant moved that the government be 
required to elect the particular offense for which it would ask a con- 
viction. This motion was granted, and thereupon the government 
elected to stand on the second trip; but the court ruled that the évi- 
dence relating to the first trip might also go in "upon the questions 
of mental attitude, motive, and intent." The refusai to exclude this 
évidence from considération by the jury is assigned as error. 

We are of opinion that the rtilingi is sustainable upon two grounds. 
In the first place, it seems clear that the two trips in question were 
not independent and unrelated. On the contrary, they are shown to 
hâve been quite closely connected in time and circuinstances. Accord- 
ingto the government's proof s, the same men were eniployed for both 
trips, the same assurance given that they would be protected in case of 
discovery, the same means of transportation ttsed, and the whisky pro- 
cured at the same saloon in Catlettsburg and brought to the same place 
in Charleston. But while the arrangements for thë first trip were 
defînite and complète, as to what the men were td do and what they 
were to be paid, the second trip appears to hâve been undertaken by 
them, in part at least, upon the understanding that it was to be of the 
same character and for the same compensation as the first. In short, 
the two trips were so associated in the planning and exécution of a 
fraudulent scheme that the fuU truth res]jecting the second could not 
be shown without more or less référence to what had happened a 
few days bef ore ; that is to say, the circumstances under which the 
first trip was made gave point and significance to the subséquent oc- 
currence. The trial court was therefore right in refusing to strike 
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out the entire testimony relating to the first trip, since much, if not 
ail, of it was clearly compétent. State v. Calhoun, 67 W. Va. 666, 69 
S. E. 1098. 

We are also of opinion, without arguing the point, that the testi- 
mony in question was admissible for the purpose stated by the learned 
District Judge. The case comes within the recognized exception to 
the gênerai rule that a person charged with a particular offense may 
not be shown to hâve committed another similar offense in no way 
connected with the one for which he is on trial. As above stated, the 
two trips to Catlettsburg were closely related, and the incidents of the 
first tended to show the motive and intent of défendant in directing 
the second. Indeed, in this aspect the case seems much less doubtful 
than Moore v. United States, 150 U. S. 57, 14 Sup. Ct. 26, 37 h. Ed. 
996, in which the Suprême Court said: 

"As intiioiited in the case of Alexîinder v. United States, 138 U. S. 35:i [11 
Sup. Ct. o.jO. 34 L. Ed. 9.'>4], wliere tlie question relates to tlie tendency of 
certîiln testiiuony to tlirow liglit uiion a itiirtlcular fact, or to explain the 
eondnct of a particular person, tliere is a certain discrétion on tlie part of 
the tiial jndge which a court of eiTOi's will not interfère with, unless it mani- 
festly appear that the testimony has no legitiniate l)eiu'ins upon the question 
at issue, and is calculuted to prajudice the accnsed in the minds of the jurors." 

3. It is further argued that the quantity of whisky transported the 
second time was not proven to be in excess of the amount allowed by 
the West Virginia statute, but this can hardly be a serious contention. 
Even if it be assumed that the one quart a month for personal use per- 
mitted by that statute could be brought in without violating the Reed 
Amendment — and upon that question we express no opinion — it is 
enough to say that ample and undisputed testinion)- showed many times 
that quantity transported on the second trip to Catlettsburg. This 
claim of defective proof was not made at the trial and its want of 
merit is obvious. 

The record discloses no réversible errer and the judgment will ac- 
cordingly be afifirmed. 
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BIRD V. ELABORATBD ROOFING CO. OF BUFFALO, Inc., et al. 
(Circuit Court of Appeals, Second Circuit. Jauuary 15, 1910.) 

No. 151. 

1. Patents <g=»112(3) — VALiDiTY^Era-ECT of Interférence Proceedings. 

Tlie efCect of Patent Office proceedings in interférence Is to settle on 
the record tliere made tlie question of priority betwoen tlie parties, as- 
suming that the claimed inventions are identical ; but tliey do not tinally 
estaWisli tliat eitlier party bas made a patentable invention. 

2. Patents <S;;=>328 — Idbntity of Claimed Inventions — Peepared Eoofing. 

The Bird patent. No. 1,181,827, and tbe Beclîer patent, No. 1,024,550, for 
prepared roofing held identical as to the invention claimed. 

3. Patents <Ss=>106(1) — Second Patent foe Same Invention — Intekfebence 

Proceedings. 

Under Rev. St. § 4904 (Conip. St. § 9449) whieh expressly provides foi- 
declaring interférence with an existing patent, priority of invention may 
be adjudged in the adverse party, and a patent issued to hini. 

4. Patents <S=328 — Validity and Infringement — I'keparbd Roofing. 

The Bird patent, No. 1,181,827, for a prepared roofing, held valid and 
infringed. 

5. Patents <@=j328 — Vauditt and Infbingement — Prepared Roofing. 

Tlie Bird patent. No. 1,0-36,427, for prepared roofing, held valid, but not 
infringed. 

6. Patents <©==>ie5 — Construction — Broad Ci^ims. 

A broad claim does not extond invention, and if a patentée dl.scloses 
one means, a statement that he does not confine himself thereto wiU not 
justify a claim covering ail means. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by Charles S. Bird against the Elaborated Roofing 
Company of Buffalo, Incorporated, the Elaborated Ready Roofing- 
Company, and Mathias B. Becker. Decree for complainant, and de- 
fendants appeal. Modified and afifîrmed. 

The following is the opinion of Hazel, District Judge, in the court 
below : 

"This is a suit in equity for infringement of two letters patent. No. 1,036,427, 
issued August 20, 19'12, on application flled August 9, 1911, and No. 1,181,827, 
Issued May 2, 1916, on application filed August 21, 1911. The two appli- 
cations which were avs^aiting action by the Patent Office at the same tlme, re- 
late generally to roofing paper — a chemically saturated waterproof paper de- 
signed to look like tiles, or slate or wood shingles, when laid on the roof of a 
building. PlaIntiflE's second patent was not issued earlier, owing to an inter- 
férence with the Mathias B. Becker patent. No. 1,024,550, previously allowed, 
under which the défendants herein are manufacturing and selllng their roofing 
material (Complainant's Exhibits 6 and 7 in évidence), and which is alleged 
to infringe both patents in suit. 

"Building paper, having applied thereto an asphaltic material for making it 
waterproof and treated with fine minerai substances for protecting the sur- 
face, was not a new idea at the date of the invention, but was fairly well 
known and frequently used in the building of dwelling houses. Plaintiff's 
second patent deals generally with prepared roofing, known to the art, con- 

^s>For otber cases se« same topic & KEV-NITMBEJR ia ail Key-Numbered Digests & Indexes 
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sisting of a paper or felt base, wlth a layer of viscus material applied there- 
to, usnally of an asphaltic nature, which the base usually absorbs, while the 
remainder, to which fine partlcles are applied, is given a waterproof coating 
for forming a protective covering from the weather. The patentée regarded 
the sameness of appearance of rooflng with straight edges a détriment to its 
sale for use on the nicer dass of dwelling houses, and therefore prepared his 
rooflng sheets somewhat differently, securing a new product. The novelty of 
his improvement consisted in applying a varieolored matter to the paper base, 
which gave it the appearance of slate shingling, making it attractive, and re- 
lieving the monotoiiy of appearance. 

"The application, for patent was at first rejected on the ground tbat no in- 
vention was involved in adding a layer of coloring matter to the rooflng in 
«ny dpsired design, and the examiner called attention to the Beclser patent, 
JSfo. ], 024,550, which had been granted a few raonths previously on a later 
application, and suggested an interférence therewith. Claim 6, which was de- 
scriptive of Becker's invention, was then inserted. It reads: 

" '6. Prepared rooflng, conïprising a sheet of flbrous material impregnated 
and coated with a waterproof material, said coating l)eing varied In thickness 
in varions fields, a coating of granular grit partially embedded in said coating 
in the fields of least thickness^ and a sirailar coating completely embedded in 
Ihe fields of greater thickness.' 

"8ix claims are involved herein, but, as tîie one set forth Is typical, the 
others. need not be reproduced. 

"liecker's application was filed six months after Bird's, though a patent to 
him issued first, inadvertently, it is claimed, on April .'ÎO, 1912, and in the in- 
terférence proceeding, involving this patent and Bird's application, much tes- 
timony was introduccd relating to priority of invention. The évidence taken 
îu the interférence proceeding and the décision thereon hâve been stipulated 
jnto the record hereiu. Priority of invention \sas awarded to Bird. The board 
of examiners in chief, on appeal from the examiner, rendcred a similar déci- 
sion, which was later affirmed by the Cominissioner of Patents. Tlien an ap- 
peal was taken to the Court of Appeals for tlie District of Columbia, where 
such décisions were aflirmed. Beeker v. Bird. 4-t App. D. C. 4.'Î2. Later tliis 
action for infringement was brought against the sanie parties and their privies. 

"The answer of the défendants allèges that the plaintif!! was not the in- 
venter of the product described in claim C in issue, that his application for 
patent discloses no invention, that he appropriated tbe invention of the défend- 
ant Beeker, and, further, that his patent was anticipatod and had been in 
prior public use. Défendants also seek to bave tlie Bird patent in question 
canceled nnder .section 4918 of the Revised Statutes. 

"The pateiitability of plaintifi:'s rooflng material was decided on practically 
the same évidence in favor of the patentée herein by the Circuit Court of Ap- 
j)ea]s for the 7th Circuit (West Coas:t Roofing & Mfg. Co. et al. v. Elaborated 
Ready llooting Co. and Mathias B. Becl<or [recently decided] 249 Fed. 221, 161 
C. C. A. 257), wherein Judge Evans, writing for the court, held that the sub- 
.iect-matter was patentable, and that Bird, the plaintlfl: herein, anticipated 
Beeker, under whose patent the défendants market tlieir product. It was as- 
serted by défendants in that case, however, that since the décisions on the 
question of priority of invention new évidence had been discovered, sihowing 
that Bird was not the first inventor of tlie product. The court held, however, 
that since no such évidence was subraitted in the West Coast Case, the conten- 
tion that it would be subraitted in this action, then pending in this district, 
was insufljcient reason for not deciding the priority of invention on the record 
before the court. It was ruled that, as Bird's application antedated Becker's, 
the décisions of the Patent Office tribunals and of the Court of Appeals of the 
District of (Columbia would be follovved; that;, notwithstanding the fact that 
Beeker first received his patent cm an application fljed later than Bird'S; the 
latter's patent was anticipatory. The record in the Patent Oiflce certainly 
shows that tbe subject-matter on both sides was treated as patentable, and 
Becker's attitude throughout, and the tenaelt,v with which his daim to priority 
of invention was insisted upon, must certainly be considered as bçftring on the 
good faith of an assertion of invalidity of plaintiff's patent. 
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"Tlie prepared rooflug field was still open for improvement at the date of 
the invention in controversy. The adaptation of a liiyer of asphaltic nialerial 
provlded witli a coating of flne minerai particles, for varying its tliiclfncss and 
imparting to the roofîng a varicolored appearance, was an innovation, re- 
sulting in a new aiul iiseful produet; a préférence for such roofing being ini- 
mediately manifested by bnilders of dwelling houses. The design imbedded in 
the rooflng ïk made lasting by nshig the materials in combinatlon — by nniting 
the applied layer, tlie sand or grit, and the asphalt coating underneatli, and by 
such adaptation a resiilt is attained that the prior structures failed to attaln. 
There are prior patents (Lee, No. 490.668) which speak of embosshig or finish- 
ing the surface of the fabric by ordinary paintitig to produce the effect of 
shiflgles; but the spécification does not enlighten the art as to how this was to 
be successfully done. It failed utterly to disclose a niethod of coating and 
utilizatlon of granular grit embedded In the coating to produce tlie desired de- 
sign, lines or ornamentation. Such method, in rny opinion, aniounted to more 
than niere sub.stitution or sélection of suitable materlal for accomplishing the 
object of thé inventer. 

"The Kugen & Abraham patent. No. 77ô,6f!4, relates to v^aterproof roofing 
and acconipanying ornamentation ; but the substances used for accomplidiing 
the resuit -were a union of resins, fats, and pigment. The patent does not sug- 
gest using asphaltic coating varying in thickness and merglng in it granuhir 
grit, and therefore was not antlcipatory. The Goldberg patent, No. 1,113,116, 
was held not antlcipatory in the West Coast sîiit, and, as there pointed ont, the 
waterproof eoloring matter dld not mlx wlth the asi[)halt base, as in Bird's 
patent, and is not antlcipatory. 

"As to the date of invention : The évidence in Its entirety, supported by the 
findlngs oî the Patent Office, proves that the patentée Bird conceivod the idea 
in the year 1ÎMI9, and substantlally reduced the sanie to practiee and flled his 
application for a patent ahead of Becker. It is not shown that Becker con- 
ceived the idea before August 21, 1911, which Is the date of Bird's application 
for the patent under considération. True enough, It Is clalmed by défendants 
that his application disclosed nothlng patentable untU lie flled an amondnieiit 
thereto, which included Becker's disclosure; but there is no satisfaetory évi- 
dence to substantlate such elalm. Oomplainant's préférence in 1914 for paroid 
or proslate roofing, so-called, the flrst having the design painted on it niarked 
off wlth asphalt Unes, and the second being 'branded' as descrlbed in Bird'.? 
flrst patent, does not bear heavily upon the asserted appropriation of the 
Becker disclosure — a disclosure that eventuated afterwards, and which pre- 
maturely ripened into a patent. Pi-iority of Invention as an issue was 
thoroughly considered by the trained experts of the Patent Office, and nothlng 
is found in the record before me to warrant overthrowing thelr décisions. De- 
fendants claim generally that, while thelr invention was concelved as early 
as June, 1911, it was not flnally reduced to practiee untll Becker flled an 
application for another patent (No. 1,157,665) Involving the same subject- 
matter, In May, 1913, and that such later patent runs back to the original in- 
vention and antedates it. But this contention is without substantial merit. 

"The law Ig that, to set aside a détermination of the Comniissioner of Pat- 
ents as to priori ty of invention, the évidence before the court In an action for 
infringement must be of such clearness and probity as to satisfy the mind 
beyond a reasonable doubt that the détermination was wrong. Standard Oar- 
tridge Co. v. Peters Oartridge Co. (C. C.) 69 Fed. 408; Gold v. Gold, 237 E^ed. 
84, 150 C. C. A. 286. Importance is attached to new évidence in this case re- 
lating mainly to diligence in réduction to practiee, but such évidence does not 
persuade me of error in the final décision that Bird was first ; nor has Becker 
proven his conception and réduction to practiee until after Bird's application 
was flled, namely, on August 21, 1911. Morgan v. Daniels, 153 TJ. S. 120, 14 
Sup. et. 772, 38 L. Ed. 65T. 

"Référence is made in the brlefs to samples of rooflng manufacturée by 
Becker and there Is testlmony by several wltnesses not sworn In the Inter- 
férence proceedlng ; but It appears clearly enough that in 1911 there were 
painted rooflng sheets made by Becker, which had become known to others— 
sheets without the grit — but the testlmony as to such samples Is not of a per- 
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suaslve character, as tlie witnesses niay hâve, been mistaken as to the partiou- 
Inr kind of rnoflng sheets they saw. The e\Mlpnce does not subslantlate ûc- 
fendant's clahn that Bird's spécifie conception (claini 6) was indueed by in- 
formation obtained l)y the wituess Bird from Beclœi-, for at such time Bird's 
application had been filed, although claim G was included at the suggestion of 
the Patent Otîicc. Nor in my opinion is the évidence sufficient to sustaiu es- 
toppel or priori ty. 

"Ag to infringemont : The product, Plaintiff's P^xhibit 6, is shovvn to be 
niade of a vvool feit base, saturated and coated wlth asphalt and then covered 
with a layer of eolored minerai partlcles or crushed slate. The stripes over- 
laying the surface are produeed by rolling onto the sheet heated asphalt, which 
is aiso used in saturating it. By sucli treatment the stripes or Unes were 
united with the asphaltic base; the sand or minerai partieles becoming flrnily 
embedded, which imparted to the rooflng varying thicUness. Plaintiff's Ex- 
hibit 7 is niade similarly, save that the asphaltic material, when heated, bas a 
créosote solvent, which dissolves when applied to the base. Defendant's 
roofing is then roUed, and black sand is sprlnkled thereoii. As in Exhibit (i, 
the asphalt of the design united with the asphalt coating of the base, while the 
partlcles adhère fô the thickest part, forniing the stripes, but not so much at 
other portions of the roofing, where the coating is not so tliick. 

"Défendants further contend that Bird's invention is llmited to a roofing 
with a smooth finish as distinguished from one covered with grit. Rut the 
«pecifioation of the second patent states explicitly that 'the partieles 7, 7 (see 
Mg. 2), may be grains of sand, soapstone, or any otlier natural or artlficial 
partlcles adapted for the purposes herein described,' and that 'the greater por- 
tions of such partieles 7, 7, extend outward from said layer 6', and mechanically 
protect said surface from the weather,' implying no limitation as to shape or 
size. It makes no différence that no rooflng has been prodiiced by plaintift' 
wlth grit of the kind used in défendants' product, or that plaintiff preferred 
to make a smoother sheeting. There is no doubt in my mind but that grains of 
sand or soapstone — minerai partiales — are a species of grit, as that term is 
ordinarily understood. 

"My conclusion is that Bird's second patent fairly included a roofing ma- 
terial containing as essential éléments either a smooth or a rough grit for 
making the Unes, and that by the inclusion of claim 6 In the spécification the 
iniprovement was not appropriated from Becker. 

"As to Bird's patent, Xo. 1,036,427, of earlier date : The single claim covers 
the product and reads as follows : 

" "Building and roofing material, comprising a sheet of paper furnis:hed with 
an asphaltic coating liaving a continuons layer of soapstone partieles, certain 
areas or Unes of said partlcles being embedded in said asiihaltie material 
thereby exposing the asphaltic material and producing areas or Unes of con- 
tra sting color.' 

"The patentée acknowledges; in the spécification that paper roofing having 
the base impregnated with an asphaltic material and its surface sprlnkled 
with minerai partieles was an old expédient, but, desiring to relieve sameness 
of appearance in the product, he made the rooflng with stripes or Unes, and 
conceived the idea of forming them on the surface of the sheets of asphaltic 
material. To accomplish tliis, he used either sand, soapstone, or other minerai 
partieles, and caused the same to adhère to the body of the sheet to form a 
protective covering 7. The color of the protective sheeting was In contrast 
with layer 6. By"applying beat with pressure to the outer coating 7, he was 
able to form the design or stripes by embedding the sand or grit therein. This 
adaptation, as has been pointed out in considering the second patent, was 
flrst reduced to practice in June, 1909. The prior art roofings were without 
Unes or stripes. Indeed, Unes or stripes made from the protective material by 
branding It into the surface of the sheet formed a new and useful adaptation. 

"One Schmidt attempted to show prior use. He deeorated hls rooflng by 
hand with a brush and coated the eearas ; but he was unable to specify the 
character of the coloring, and the testimony is wholly insuflicient to establish 
prior use. 

256 F.— 24 
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"Défendants further eontend that the proeess In question, by wliich plaintiff's 
roofing was produced, was an abandoned experiraent. Tbe design or lines, it 
is true, were fornied in the roofing material oî tlie earller patent, witliout 
varying the tliickness of the asphalt coatins, and the particles were pressed 
Into the Une areas wlthout change In the thickness of the sheeting; l)ut plain- 
tifC was not restricted to one adaptation, and sues, not only for infiingeraenr 
of the spécifie adaptation embodied in clalm 6 of the patent already considered, 
but also of the broad idea of mailing liues in the ready roofing by embedding 
the partieles in the inaterlal for producing areas of eontrastlng color, irrespec- 
tive of the manner in which it is aeconiplished. There is no doubt but that 
the patentée could bave emlsodied several inventions in one patent, but he was 
not required by law to do so. He had the right to protect his inventions by 
différent patents, notwithstanding that tliev originated at Ihe same time. 
Thomson-Houston Electric Co. v. Elmira & H. Ry. Co., 71 Fed. SSXi. 38 O. C. 
A. 145. One patent may protect the generic invention and tlie other the spé- 
cifie. Cleveland Foundry Co. et al. v. Détroit Vapor Stove Co., 131 Fed. 853, 
68 C. C. A. 233. 

"In my opinion the claim in question was infringed by défendants' product, 
unless the patent is limited to soapstone or fine sand : but such a limitation 
is not contained therein. Défendants' paper base roofing is concededly coated 
with asphalt upon wliich there is sprinkled a contitmous layer of minerai 
partieles for forniing the desngn, and the Unes of the design hâve an asphaltic 
eoating, which is thi(;ker thau the other portions of the roofing or slieet, owing 
to an additional quantity of asphalt. and there are ai'eas of contrasting color — 
substantially the .same product as plaintiff's. 
"Decree for plaintiff, as prayed, with cosf s." 

The facts were stated in this court as follows: 

The action is upon ail the claims of t^^■o i)atents, both issued to the plaintiff. 
Tlie gênerai subject-matter of both patents is commercially known as pre- 
pared roofing, consi.sting of a "felt" niade of paper stock impregnated and 
coated with a waterproofing material, usually a.sphaltuni, and covered on 
the side intended to be exposed to the weather witli minerai partieles of 
niany kinds, sand being in commonest use. Such roofing is a well-known sub- 
stitute for shingles and the like. 

The plaintiffl-patentee has long been a manufacturer of such roofing, which 
was well known In and long before lî)ll. In August of that year plaintiff flled 
applications for the two patents in suit. Ilis earller patent, No. 1,0;36.427, is- 
sued August 20, 1912, is for an inii)rovement in the above-described roofing ma- 
terial and contains one clalm, as follows: 

"Building and roofing material coniprising a sheet of paper fumished with 
an asphaltic eoating htiving a continuous layer of .soapstone partieles, certain 
areas or lines of said partieles being embedded in said asphaltic material 
thereby exposing the asphaltic material and producing areas or lines of con- 
trasting color." 

The object of tho invention thns defined was to produce a design upon the 
roofing material simulating slate, and thus relieve the dull unifonnity of 
color and surface which (it was thought) impaired the marlietability of the 
plaln product. The only means of producing "areas or lines of contrasting 
color" contained in the dis:elosure is lo apply beat or pressure or both to (ap- 
parently) either said "areas" or said "lines," and thus embod the minerai cov- 
ering of the asphaltnm eoating more deeply in said eoating within the lines or 
areas subjected to heat and pressure. This patent will hereafter be called the 
"branding" patent. 

The other patent in suit did not issue until May 2, 1916, by reason of a 
long-continued interférence with the défendant Becker. 

On February 1, 19,12, Becker him.self filed an application which, like both of 
the patents in suit, covef s an improvement in roofing materlals. Thus the 
applications of Beclier and of Bird for the second imtent in suit were copend- 
jng, but no interférence Wfas declareii until Becker's patent issued (it was said 
by iuadvertence in the Oflice) on April .30, 1912. 
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No. 1,024,550 : Thls patent to Becker contained one claim, and af ter its Is- 
sue an interférence was declared between Bird and Becker; Bird then incor- 
poratlng into his application BecUer's' single claim, wlncli is as foUows: 

"Prepared rooflng comiirising a sheet o( fibrous material impreguated and 
coated with a waterproof material, said coatiiig being varied in thickness in 
varions fields, a coatlng of granular grit partially embedded in said coating in 
tlie fields of least thickness, and a similar coating eoinpletely ombt'dded in the 
flelds of greater thickness." 

This followed the nsual procédure of the Office and raised lliis issue, viz. : 
Both Bird and Becker asserted by thelr applications that patentable invention 
was disclosed. Bird at least asserted identity of invention and each of the 
interfering parties asserted his own priority. 

This interférence proceeded for some years, and Bird prevailed througliout 
the Patent Office and in the Court of Appeals for the District of Columbia ; 
and thereupon, notwithstanding the existence of Becker's patent, issued as 
aforesaid, Bird obtalned the second patent In suit (No. 1,181,827), containiug 
six claims, includihg the one above quoted and appropriated from Becker. It 
is not though neeessary to set forth any of the other claims. 

The dlsclosure of this patent exhibits another and différent n)ethod of pi'o- 
ducing a design prepared roofing, viz. by taking the old prepared rooflng with 
asphaltic and mineralized surface and applying a pattern thereto, by laying 
thereon in lines the same viscous asphaltic material as had beeu used to surface 
the original "felt," and putting in this still plastic overlay minerai particles, 
preferably of a différent color. Thus this style of rooflng, as produced by both 
Bird and Becker, is of one thickness in one area and of greater thickness in 
the other and contrastlng area. Bird's second patent will hereafter be called 
the "overlay" patent. 

It thus appears that since the issue of the overlay patent both Bird and 
Becker (or thelr assignées) hâve owned separate grants of monopoly contaln- 
ing one claim in common, namely, the one last above qnoted. 

The relative merits of thèse patentées were exhaustively considered in the 
Seventh Circuit in West Coast, etc., Co. v. Eiaborated. etc., Co., 249 Fed. 221, 
161 0. C. A. 257, with the resailt that, not only Becker's patent in interférence 
(1,024,550), but also another patent of his relating to the same subject-matter 
(1,024,549), were declared void as anticipated by the overlay patent to Bird. 

When this décision was îiled tlie présent action was pending in the District 
Court ; it was brought against the Eiaborated Rooflng Company of BufEalo 
only, whereuiwn the other présent defendants-appellants p(»titloned to be ad- 
mitted; it appearing that the original défendant was but a subsidiary of the 
intervenors. The prayer was granted, and an aniended answer flled, setting 
up ail the défenses usual in patent suits and especially that Becker, and not 
Bird, was the flrst inventor of whatever the invention is disclosed in the over- 
lay patent. 

The District Judge overruled ail the défenses, declared défendants to in- 
frlnge ail the claims in suit, and this appeal was taken ; but in this court the 
défense of prier invention in Becker over Bird was not argued and wlU not 
be considered by us. 

J. Edgar Bull, of New York City, and John M. Zane and R. W. 
Lotz, both of Chicago, 111., for appellants. 

W. K. Richardson and Harrison F. Lyman, both of Boston, Mass., 
for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
effect of the Patent Office proceedings in interférence is not doubtf ul ; 
they settled, on the record there made, that, assuming identity in the 
assumed inventions of Bird and Becker, the former was the prior in 
time. National, etc., Co. v. Wheeler, etc., Co., 19 Fed. 432, 24 C. C. 
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A. 663. They did not finally establish that either party had, in com- 
mon speech, invented anything, although of course an interférence 
would hâve been impossible, had not each party declared on oath his 
claim to a patentable invention. This rule rests fundamentally on the 
interest of the public in every grant of monopoly, even the most béné- 
ficiai. 

Whether, iinder the circumstances shown, défendants (vvho are the 
Becker of the interférence and his créatures) are not estopped or in 
some way prevented f roni presently urging that Bird, if he first invent- 
ed anything, invented something différent from the resuit of Becker's 
ingenuity, is a question we shall not consider, preferring to examine the 
merits of this record. 

Since the new évidence as to priority introduced at the trial of this 
case has not warranted argument to us on that question, we assume 
priority in Bird. 

[2] As to identity, it is enough to refer to the opinion in the West 
Coast Roofîng Co. Case, supra. We do not assert that the judgment 
therein binds us in respect of this litigation, nor overlook arguments 
based on the peculiar way in which the relative merits of Bird and 
Becker were there made an issue ; but we do concur in the resuit there 
reached after very prolonged discussion of a record identical on this 
subject with that before us, viz. that Becker, and Bird in his "over- 
lay" patent, made exactiy the same contribution to the sum of human 
knowledge. 

As to the patentability of both the grants before us, there is nothing 
to add to Judge Hazel's discussion of the prior art as revealed by older 
patented inventions. We note, however, that in this court new or 
greater stress is laid on Hebblewhite, No. 322,601, as anticipating the 
"branding" patent. The argument is an endeavor to import into the 
art of roofing an anticipation from that of floor covering. S'uch con- 
tentions are legitimate and oftentimes succeed. The question is of 
fact, and it is impossible to appraise items of évidence so that they 
always pass current at some standard value, as do sterling coins. In 
this instance, we regard the similarity as very forced, and the remote- 
ness of the arts so obvions as to négative the thought that any one, de- 
siring to produce a design roofing, would gather even inspiration or 
suggestion from a patterned floor cloth. 

The real and substantial question as to patentability does not rest 
on a meticulous comparison of this or that old patent, but on consid- 
ération of the query whether, assuming in, especially, Mr. Bird a long 
and intimate knowledge of the kind of roofing first above described, 
there was room for a mechanical product patent covering an orna- 
mental variant of an old article of manufacture, when no change in 
roofing efficiency was sought or reached, and the means of ornamenta- 
tion were so simple as are disclosed in both the patents in suit. 

Solution of this question (always remembering the presumption in 
favor of invention, slight though it be) must be reached by consid- 
ération of the ample évidence before us, showing the existence of a 
real deraand for a design roofing, and the failure of ornamental ad- 
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ditions produced by any niaterial less durable or unchanging than the 
waterproofing surface itself. 

By means very simple, but truly mechanical, and novel in their ap- 
plication, Bird solved the problem in two ways, and received two pat- 
ents for so doing. He did more than put a design on roofing; he 
showed how to do it. Therefore he was and is entitled, not only to 
patent protection for his method, bvtt for the resuit of his method, if 
both resuit and method were new. We reach this conclusion without 
any reliance on the doctrine of commercial success (which might well 
be invoked), and without being consciously afifected by the obvious, and 
indeed admitted, fact that Becker, after fighting for six years to get 
something from Bird which they both called "invention," now dis- 
covers the acidity of the grapes, and says there was no invention aft- 
er ail. 

[3] It is also urged that under section 4904, R. S. (Comp. St. § 
9449), the Patent Office had no jurisdiction to "grant a second patent 
for the identical invention, * * * and such second grant is void." 
This means Ihat, Becker having once gotten a patent, it was beyond 
tlie Commissioner's power, by or after interférence or otherwise, to 
grant Bird's patent containing Becker's single claim. For this con- 
tention we are referred to décisions holding ''that no patent can issue 
for an invention actuallv covered bv a former patent" (e. g., Miller v. 
Eagle, etc., Co., 151 U.'S. 186, U'Snp. Ct. 310, 38 h. Ed. 121), and 
it seems to be thought that some constitutional rights are involved or 
infringed. 

Ail patent rights are statutory ; the constitutional grant is merely a 
power to secure for limited times to inventors the exclusive right to 
their discoveries ; Congress may exercise the power or refrain from 
so doing, and, if it does exercise the same, ail grants of privilège are 
at the péril of the law creating thcm. Section 4904 expressly provides 
for interférence with an existing patent; it was law when Becker ap- 
plied for his patent ; therefore he took subject to the possibility of just 
what happened, and bas no right to complain. Whether such a statute 
as section 4904 could affect patent.s issued before its passage is a ques- 
tion not before us. 

[4, 5] We thus agrée with the court below that both patents in suit 
are valid, and that the overlay patent bas been infringed ; but there is 
only one inf ringing article proved, viz. an overlay design roofing which 
exactly responds (as would be expected) to the claim devised by Beck- 
er's soliciter and awarded to Bird after interférence. We are of opin- 
ion that infringement by that article of the "branding" patent was de- 
clared by inadvertance. 

[6] It is true that the single claim of that patent is so broadly drawn 
as to read on any roofing showing contrasting "lines and areas" ; such 
contrast being produced by the "embedding" of some minerai particles 
in the asphaltic covering more deeply than other particles. But a broad 
claim does not extend invention ; and if an inventor discloses one 
means, a statement that he does not confine himself thereto will per se 
certainly not justify a claim covering ail means. Outlook, etc., Co. v. 
General, etc., Co., 239 Fed. at 879, 133 C. C. A. 5. 
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In this, as in many other instances, tlie proper inquîry is, what does 
the disclosure of the "branding" patent teach? It tells how to make 
"branded roofing," and gives no other information to the man skilled 
in the art. It states that the branding may resuit from beat, pressure, 
or the application of a solvent; beyond that thére is not even the oft- 
referred to "pious aspiration." Therefore we do not think that Mr. 
Bird himself ever dreamed that bis "overlay" roofing would (if made 
by a Etranger) infringe bis "branding" patent, and, if sucb is the case, 
Becker's product in évidence does not infringe. 

The decree appealed from is modified, by denying infringement of 
valid patent No. 1,036,427, and, as modified, affirmed, without costs. 



FOUNDATION CO. v. UNDBRPINNING & FOUNDATION CO. 

(Disti-ict Court, S. D. New York. January 27, 1919.) 

Patknts C='287 — Suit foe Infringement — Use of Invention bt ob fob 
United States — Injunction. 

Under Act June 25, 1910, as amended by Act July 1, 1918 (Comp. St. 
1918, § 94f)5 Append.), providing that, whenever a patented invention shall 
be used by or for the United States without license, the "owner's remedy 
shall be by suit agiinst the United States * • • for tlis rscovery of 
îùs reasonable and cntlre compensation," a court wlU not gr&nt a prôllml- 
nary injunction to restrain the use of a patented invention by a contractor 
in the conatruction of a government building. 

In Equity. Suit by the Foundation Company against the Underpin- 
ning & Foundation Company. On motion for preliminary injunction.. 
Denied. 

D. Anthony Usina, of >{ew York City, for the motion. 
J. Edgar Bull, of New York City, opposed. 

John E. Walker, Spécial Asst. U. S. Atty., of New York City,. 
amicus curiae. 

MAYER, District Judge. Plaintiff is the owner of certain patents 
having to do with the construction of caissons, and bas brought the 
usual suit for infringement against défendant, inter alia, for permanent 
injunctive relief, and this motion is for a preliminary injunction. 

Caissons said to infringe are being sunk as parts of the foundation 
of the new United States Assay Office, now in course of construction 
at 30 Wall street, New York City, for the United States government, 
under the direction of the Treasury Department, pursuant to contract. 

Défendant is the subcontractor for the building of the foundations 
for this new Assay Office, and the caissons are being constructed as 
parts of such foundations. Two caissons bave been completed and are 
ready to be sunk, and other caissons are in various stages of construc- 
tion. When sunk to bed rock, the caissons become parts of the foun- 
dations of the building. 

It is plain that an injunction, if now issued, would seriously delay 
tlie construction of the public building in question, and therefore, at 

^=>For other cases see snmr toplc ft KEY-NUMBKR in ail Key-Numbered Dtgesta & Indexe*. 
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the threshold of the case, attention is called to the Act of July 1, 1918, 
c. 114, 40 Stat. 704 (Comp. St. 1918, § 9465, Append.), which amended 
the Act of June 25, 1910, c. 423, 36 Stat. 851. The point is made that 
the act of 1918 was intended, in any event, to prevent the issuance of 
an injunction in a case such as that at bar. 

It may fairly be assumed that the amendatory act of July 1, 1918, 
was enacted to overcome the delays and difficulties which confronted 
the government in the use of patented articles and which were still 
possible under the act of 1910, as that act had been construed by the 
Suprême Court. International, etc., Co. v. William Cramp, etc., Co., 
202 Fed. 932, 121 C. C. A. 290 ; William Cramp, etc., Co. v. Interna- 
tional, etc., Co., 246 U. S., 28, 38 Sup. Ct. 271, 62 L. Ed. 560; Mar- 
coni Wireless, etc., Co. v. Simon (D. C.) 227 Fed. 906; Id., 231 Fed. 
1021, 145 C. C. A. 656; Id., 246 U. S. 46, 38 Sup. Ct. 275, 62 L. 
Ed. 568. 

Such parts of the two acts as are material to the question hère are 
quoted for convenient référence: 

"Whenever an Invention described in and covered by a patent of the United 
States sliall hereafter be used tiy the United States wlthout Ueense of the 
owner thereof or lawful right to use the saine, such owner may reeover rea- 
sonable compensation for such use by suit in the Court of Clairas. • » • " 
Act of 1910. 

"Whenever an invention described in and covered by a patent of the United 
Statos shall hereafter be u.sed or manufactured by or for the United States 
wlthout lieense of tlie owner thereof or lawful right to use or manufacture 
the same, such owner's remedy shall be by suit agalnst the United Statas In 
the Court of Claims for tlie recovery of hls reasonable and entire compen- 
sation l'or such use and manufacture. • • • " Act of 1918. 

Thèse important différences at once appear : (1) "Used by the Unit- 
ed States" is enlarged to (a) used by and for and (b) manufactured 
by and for; (2) such owner "may reeover reasonable compensation" 
against the United States, with no limitation upon the right to sue or 
reeover against the infringing contracter, manufacturer, or other per- 
son, is changed to confining "such owner's remedy" to a suit against 
the United States for the recovery, not only of reasonable compensa- 
tion, but of his "entire compensation." 

In the case at bar, which is quife typical, one provision of the orig- 
inal proposais and si>eciiications, "because of the urgent need for the 
early completion of the building," makes time an élément in the con- 
sidération and détermination of the award of the contract, and proba- 
bly one of the reasons for the enactment of the act of July I, 1918, 
was to obviate delays which injunctive reHef would occasion. 

The sovereign power, therefore, which cannot be sued without its 
consent, has decided to protect itself by treating such a situation as 
that at bar as a claim, in effect, against itself for full money compen- 
sation, and has thus created, not only a cause of action against itself 
for reasonable compensation, but for whatever may be "entire" com- 
pensation. 

Whether plaintiff ' "'s a causé of action against défendant îs, how- 
ever, not hère for (tecision at the moment. It is, however, çlear that' 
the act of July 1, 1918, was intended to supply the iiiadéquacies of the 
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previous act, and give complète remedy against the United States, in 
order to prevent delays injurious to the government which necessarily 
follow the restraining of any person from carrying out a contract to 
furnish patented articles, devices, et al., nianufactured for or to bc 
used by or for the United States. 

Whether thèse vievvs are correct or not, it is at Icast certain that, 
under the well-settled practice of this circuit, the motion must be de- 
nied. 



CLEVELAND MACARONI CO. v. STATE BOARD OF HEALTH OF 
CALIFOltXIA et al. 

(District Court, N. D. Crtlifornia, Second Division. March 3, 1019.) 

iS'o. 415. 

1. CoirMERCE (g=>41(.'î) — GOODS SllIPFED IN INTERSTATE CoitMEBCE— PACKAGES. 

Goods paektMl in cartons, sliippcd in interstate commerce, and sold by 
importing wliolesalers to retailers, by vvliom they are removed from tlie 
shlppiiig cases, and tlie cartons placed on sale to cousumers, are removed 
from the domain of interstate commerce. 

2. Commerce <S=»60(3) — I'ower of State to Regui-ate Sale — Misbrandixg. 

Food and Druss Act June 30, 1906 (Comp. St. 1916, § S717 et seq.), by 
probibiting adultération or misbranding, does not interfère with tbe 
power of a state, after a product has become a part of its retall com- 
merce, to prescribe the standard of purity to entitle it to be sold under 
a certain brand or label. 

3. CONSTITUTIONAL LaW <S=>02 DELEGATION OF POWER REGULATION OF 

Sale of Foon. 

It is compétent for a state, in regulating the sale of food products, to 
adopt the standard of percentage of ingrédients fixed by the Department 
of Agriculture to entitle au article to be sold under a certain label, with- 
out making act an obnoxious délégation of power. 

In Equity. Suit by the Cleveland Macaroni Company against the 
State Board of Health of California and others. On motion by com- 
plainant for preliminary injunction. Denied. 

Théodore A. Bell, of San Francisco, Cal., for plaintiff. 
Kemper B. Campbell, of Los Angeles, Cal., for défendants. 

VAN FLEET, District Judge. Application by plaintiff for a pre- 
liminary injunction. The bill discloses that plaintiff manufactures in 
Ohio the well-known article of food popularly called "noodles," and in- 
troduces its product into this state through the médium of local whole- 
salers and jobbers for sale to retailers, and ultimately through the lat- 
ter to the consumer. The goods are doubly labeled on their packages 
or containers as "Golden Egg Brand Noodles" and "Golden Age 
Noodles," and are shipped to the jobbers who, according to the al- 
légations of the bill, "distribute the same to retail dealers for sale to 
consumers in the same packages" in which they leave the factories, 
and that the packages "remain unbroken until they reach the hands 
of the individual consumers." 

^s»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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It is alleged that the défendant State Board of Health threatens to 
proceed under the provisions of the Pure Food Law of the state 
(Stats. Cal. 1907, c. 181, p. 208), to seize and quarantine plaintiff's 
goods as misbranded and thus prevent their sale, and it is alleged that 
such action will violate plaintiff's rights under the commerce clause of 
the Constitution (article 1, § 8, cl. 3) and the Food and Drugs Act 
of June 30, 1906 (34 Stat. 768, c. 3915 [Comp. St. § 8717 et seq.]), 
and cause irréparable injury to plaintiff ; hence this application to re- 
strain the threatened acts pending the final hearing. 

[1] 1. Plaintiff's main contention is that its goods are a part of 
interstate commerce and that it is not compétent for the state to in- 
terfère to regulate the manner of their sale or disposition. 

The défendant in its return distinctly disclaims any purpose or in- 
tention to interfère with the goods until after they hâve been sold by 
the importing wholesaler to the retailer, removed from the cases in 
which shipped, and placed on the shelves of the latter for sale to the 
consumer. Ordinarily such disposition withdraws goods shipped into 
a state from the domain of interstate commerce, and makes them a 
part of the gênerai body of local commerce, and subjects them to any 
reasonable régulations by the state. Austin v. Tennessee, 179 U. S. 
343, 21 Sup. Ct. 132, 45 L. Ed. 224; Ex parte Maier, 103 Cal. 484, 2,7 
Pac. 402, 42 Am. St. Rep. 129. 

Plaintiff insists, however, that under the principles of McDermott v. 
Wisconsin, 228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. 
(N. S.) 984, Ann. Cas. 1915A, 39, its goods are still a part of inter- 
state commerce and solely subject to régulation by Congress, notwith- 
standing they may hâve been sold by the wholesaler to the retailer, so 
long as they remain in the original packages in which they were pack- 
ed by the manufacturer, and the allégations of its bill are evidently 
shaped to bring the case made within that contention. But in this I 
think plaintiff has misapprehended the scope and effect of the prin- 
ciples announced in that case. The case was somewhat unusual in 
its circumstances. The sale of the goods was directly by the manu- 
facturer in one state to the retailer in another, the latter thus being 
the original récipient from the manufacturer without any intermediate 
sale within the state. The state law of Wisconsin, into which the 
goods were shipped, moreover, undertook to forbid a sale within the 
state of the particular food product without a removal of the label 
or brand under which it had been received and the substitution of one 
prescribed by the local law, although the label or brand under which 
it had been shipped into the state was not violative of the requirements 
of the fédéral Food and Drugs Act. The court held that, as the com- 
modity was still in the hands of the original importer, it was to be re- 
garded as a part of interstate commerce and was not subject to state 
régulation, and, further, that to require the label to be removed while 
the article remained unsold would be an unwarranted interférence with 
the régulations adopted by Congress for the protection of such com- 
merce. 

That is as far as that case goes. It was manifestly not intended by 
anything there said to work any change in the principles previously 



378 2ô6 FEDERAL EErOKTER 

announced, and often reaffirmcd by that court, on the question whcn 
commodities carried in interstate commerce cease to be a part of such 
commerce and corne under the control of the regulatory power of 
the State. This is made plain by the court's own interprétation of that 
décision in the récent case of Weigle v. Cnrticc Bros. Co., 248 U. S. 
285, 39 Sup. Ct. 124, 63 L. Ed. —, where it is said : 

"For reasoiis statoil in McDeriiiott v. Wiscoiislii. 228 TJ. S. 115, .">:> Sup. Ct. 
431, 57 L. Ed. 7.^4. 47 L. R. A. (N. S.) 984. Aiin. Cas. lOlôxV, .30, if tlio stato 
eould require the labpl to be removed wliile tho bottles remalned in tlip ini- 
porter's hands nnsold. it conld interfère witli tlie nieaus reasoiialily adoptcil 
by Congress to makp its régulations obeyod. But ail tlii.s ha.s notliiiig to d« 
wltb the question when intei'state commerce is over and tlio articles carried 
in it hâve corne under tlie genei-al power of tlie state. The law upou that 
point bas undorgono no change." 

The présent case is precisely similar in its facts, so far as their légal 
aspects are conccrned, to the Weigle Case. It appears froni defend- 
ant's return on the ordcr to show cause that the plaintifï's goods are 
shipped into the state in large containers or boxes, each containing u 
certain number of small packages or paper cartons, in quantities suit- 
able for sale to the consumer, and that it is in this latter form they 
are sold by retailers. The ilcDermott Case has no application to such 
a state of facts. Nor is tlierc anvthing in eitlier Schollenberger v. 
Penn., 171 U. S. 1, 18 Sup. Ct. 757, 43 L. Ed. 49, or Collins v. New 
Hampshire, 171 U. vS. p. 30, IS Sup. Ct. 768, 43 L. Ed. 60, to sup- 
port plaintifï's contention. Both cases, so far as they bear upon the 
cpiestion, are quite in hannony with the views above expressed. 

[2] 2. Nor is thcre anytliing of substance in plaintifï's further con- 
tention that the provisions of tlie state law sought to be enforced by 
the défendants contravene or are in conflict with the Food and Drugs 
Act. Plaintiff's goods, as we hâve seen, are labeled in a manner to 
convey the impression that they are within the class of what in the 
trade are known as "cgg noodles"; that is, noodles containing a sub- 
stantial quantity of egg ingrédient in their composition. The claim of 
tlie défendant board that they are misbranded or mislabeled is based 
upon the fact, as disclosed in its aiïidavits, that the goods do not con- 
tain the quantity of cgg ingrédient to entitle theni to be classed as "cgg 
noodles" ; that analysis shows that they contain but 2 per cent, of egg, 
whereas the state law requires that they should contain at least 5 per 
cent, of egg ingrédient — the percentage fîxed by the United States De- 
partment of Agriculture (wliich the state law [section 3] adopts as the 
standard of purity) to entitle them to be classed as "egg noodles"; that 
consequently they can only be properly labeled and sold under the state 
law as "plain noodles" or "water noodles." 

Plaintifï's contention is, however, in efïect that Congress has under- 
taken to prescribe a standard of purity for such products and as to 
how they are to be branded, and that it is not compétent for the state 
to prescribe a différent standard or measure of purity or manner of 
labeling; in other words, that, Congress having legislated on the sub- 
ject, its enactment prescribes the exclusive measure of requirement 
for the manufacturer which the state is not at liberty to transgress, 
even after the goods hâve reached the hands of the retailer. 
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But this contention confounds the distinction, always to be kept in 
mind, between the power of Congress to regulate interstate commerce 
and that of the several states, under their ample pohce powers, to regu- 
late without interférence ail that pertains to their own internai af- 
fairs, including their domestic commerce, in such manner as will in 
the judgment of the particular state best conserve the welfare of its 
inhabitants. This distinction arises out of our dual System of govern- 
ment and the respective powers granted to the fédéral government on 
the one hand and reserved to the states on the other, as clearly ex- 
pressed in the Constitution. The fédéral Food and Drugs Act, in ail 
its provisions, keeps this distinction well in view, and discloses very 
clearly that it is not intended to trench upon the powers of the states 
in any respect. It aims, as its title imports, at "preventing the manu- 
facture, sale or transportation of adulterated or misbranded or poison- 
ous or deleterious foods, drugs," etc., but only while and so long as 
the commodities remain a part of interstate commerce and so under 
the control of Congress. It does not undertake to prescribe any pré- 
cise standard of purity or the manner in which goods shall be branded 
or labeled, contenting itself with the requirement that they shall not 
be adulterated, or sophisticated, or otherwise rendered deleterious to 
health, and, if labeled or branded as to character or quality, that such 
marking shall be correct and truthful. But thèse provisions, and any 
régulations made in pursuance of them, as before stated, cease to af- 
fect a commodity when it has finally corne within the range of state 
control. Thèse principles are thus aptly and clearly expressed in the 
Weigle Case: 

"The Food and Drugs Act Indicate.s it.s intent to respect the recogiilzed Une 
of distinction between doine.stic and interstate commerce too clearly to noed 
argiuneut or an exaniluation of its language. It naturnlly would, as the dis- 
tinction is constitutional. The fact that a foo<l or drug mlght be condemned 
by Congress, if it passed from state to state, does not carry an immuiiity ol 
foods or drugs, maklng the same passage, that it does not condemn. Neither 
the silence of Congress nor the décisions of ollicers of the United States hâve 
any authority beyond the domain established by the Constitution. Rast v. 
Van Deman & Lewis Go., 240 U. S. PA2, 862, 3G Sup. Ct. 370, 60 U Ed. 679, 
li. R. A. 1917A, 421, Ann. Cas. 1917B, 455. When ob.lects of commerce get 
wlthln the sphère of state législation, the state may exercise its independent 
.ludgment, and prohibit what Congress did not see fit to forbid. When they 
get within that sphère is determined, as we hâve said, by the old long-estab- 
lished criteria. The Food and Drugs Act does not interfère with state régu- 
lation of selling at retail. Armour & Co. v. North Dakota, 240 U. S. 510, 
517, 36 Sup. Ct. 440, 60 L. Ed. 771, Ann. Cas. 19101), 548; McDermott v. Wis- 
consin, 228 U. S. 115, 131, 33 Sup. Ct. 431, 57 L. Kd. 754, 47 L. R. A. (N. S.) 
984, Ann. Cas. 1915A, 39. Such régulation is not an attempt to supplément 
the action of Congress in interstate commerce, but the exercise of an author- 
ity outside of that commerce that always has remained in the states." 

3. There is nothing in the state law, so far as the provisions hère 
involved are concerned, which would seem to transcend the power of 
the state in the reasonable exercise of its regulatory power. The pro- 
visions are evidently aimed at the protection of its inhabitants against 
deceit and misrepresentation as to the real character of the food pre- 
sented for their consumption; and it matters not in this respect if 
plaintiff's goods be, as claimed, healthful and nutritions food and free 
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from deleterious matter. It is a question of requiring them to be la- 
beled and sold for what they really are, and not as something else ; 
one of fair dealing with the public. The Hebe Co. v. Shaw, 248 U. 
S. 297, 39 Sup. Ct. 125, 63 h- Ed. — . 

[3] 4. It was perfectly compétent for the state act to adopt as a 
standard of purity for the enforcement of its régulations the déter- 
minations of the Department of y\griculture, and such enactment in- 
volves no obnoxious délégation of législative power. Ex parte Gerino, 
143 Cal. 412, 77 Pac. 166, 66 L. R. A. 249; Arwine v. Board Médical 
Examiners, 151 Cal. 499, 91 Pac. 319; St. Louis, I. M. & S. Rv. Co. 
v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1051. 

In view of thèse considérations, the application for an injunction 
must be denied. 



LUMBER MUT. FIEE INS. CO. v. M.\LI>EY, Intenuil Revomie Collecter. 

(District Court, D. Massaehu.setts. Deceniljer 29, t01(i.) 

No. 653. 

1. Interkai. Eeventie (Sz=39 — Corporation Excise Tax — Mutuai, In.surance 

CoMPANiES — "Income Received Within tue Year." 

Only premiiims aetually receivert in cas^li dnriuK the year, and not pro- 
niinms accniins or beeouilngr due, but ii<it paid, within the year, nor 
money previousl.v received in j)aynient of a preniium, fuit applied within 
the year to pay a differcnit preraiuni. on a vencwnl policy, instead of the 
policy hôlder, on e.xpiration of liis poliey, takins his expiration return pre- 
niium, or dividend, in cash as lie had a risht to do. are "income received 
within tlie year" liy a mutnal insurance company within Excise Tax Act. 
§ ;i8, cl. 2; an estimation on a "cash," as opposed to a "revenue," hasi.s 
l>cing contemplât ed 1)y the act. 

2. Triai, ©=3145 — Abandonment of Part of Ci-aki. 

Plaintiir, in action to recover hack part of excise tax a.ssessed agalnst it 
and paid imder protest, aliandoning at the hearing its claiin as to a certain 
item, the court will rule that as to such item there was no illégal exaction. 

3. Ixternal Revenue <g=38 — Illégal Exaction — Recovery of Successor ix 

Office. 

l'art of excise tn.x illegally exnctcd and paid uiider protest to coUector 
of internai revenue may be recovered of his successor in office. 

At Law. Action by the Lumber Mutual Fire Insurance Company 
against John F. Malley, Collecter of Internai Revenue. Judgment for 
plaintiff. 

Choate, Hall & Stewart, of Boston, Mass., and Frederick H. Nash, 
of Boston, Mass., for plaintiff. 

George W. Anderson, U. S. x\tty., and James S. Allen, Asst. U. S. 
Atty., both of Boston, Mass., for défendant. 

DODGE, Circuit Judge. In this suit against the collector of internai 
revenue, the plaintiff, a mutual insurance company incorporated under 
Massachusetts laws and doing business in Boston, seeks to recover back 
part of the franchise tax for the year 1909, assessed against it by the 
Commissioner of Internai Revenue and paid by it under protest to the 
defendant's predeccssor in the office of collector. The c|uestions pre- 

©=>Kor ctber casea see sarae topic & KUY-NUMBLOR in ail Kcy-Numbered Digesta & Indexes 
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sented involve thc construction of provisions contained in section 38 
of the act of Congress passed August 5, 1909 (36 Stat. 112-117), known 
as the fédéral excise tax statute. 

The parties hâve waived trial by jury, and hâve submittcd the case 
on an agreed statement of facts filed March 21, 1916, which is adopted 
as my finding of the facts involved. 

[1] 1. The first question in dispute is as follows : In its return for 
1909, as amended by it February 26, 1910, the plaintifif stated its total 
income from premiums received during the year at $232,575.08, being 
the total amount of such premiums only as were actually received by it 
during 1909 in cash. This included premiums on policies written be- 
fore the year began, but not paid to it until after the beginning of the 
year. It does not include premiums on policies written during 1909, 
but not actually received in cash until after that year had ended, nor 
j^remiums on policies written during 1909, the premiums whereon were 
never received, because the policies were never taken by the insured. 
In the cases of premiums received, but in part returned during the 
year upon cancellation or modification of the policy, only the part re- 
tained is included. This item, with one other, representing the income 
from sources other than premiums, made up the total gross income re- 
turned. 

The Commissioner of Internai Revenue, amending the return under 
the provisions of the fourth clause of section 38, added $106,056.18 to 
this item, thereby making it amount to $338,631.26, and making it in- 
clude ail premiums written in policies or renewals issued during 19(79, 
whether collected during that year or not. The total of ail such prem- 
iums was $385,802.05, but the Commissioner permitted the omission 
of ail premiums written as above whose return was allowed during 
1909, whether actually repaid during that year or not, until after its 
expiration; their total amount being $47,170.79. 

In the $106,056 added by the Commissioner as above is included 
$104,787.72, the total amount of payments by crédit of premiums writ- 
ten during 1909 in policies issued in renewal of policies expiring within 
1909, but written before that year began. This was a mutual Insurance 
Company, and out of the premiums paid when such policies were is- 
sued each of the policy holders was entitled upon the expiration of his 
policy to an ''expiration return premium" or "dividend." Instead of 
taking this in cash, as he might, if he renewed his policy, he took crédit 
for it as part of the premium charged him on the renewal policy, and 
completed payment thereof by paying or promising the balance remain- 
ing due after such crédit. The question hère is whether or not the 
amounts of such crédits, in the company's hands before 1909 began, 
are, because applied during that year in payment of premiums for poli- 
cies written within the year, "income received within the year," in the 
sensé intended by the second clause of section 38. Whether or not, ir- 
respective of the year in which the amounts credited were received 
by the company, such "expiration return premiums" or "dividends," 
whether credited in renewal or paid in cash to the policy holder, are 
"sums other than dividends" déductible from net income under the fur- 
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ther provisions of said second clause, is a différent question, further 
referred to below. 

The Commissioner's ruling was, in effect, that said second clause re- 
quired the inclusion in gi^oss inconie of ail premiums accrued or credit- 
ed within 1909, whether actually paid the plaintiff company in cash 
within that year or net. In other words, he required a "revenue," in- 
stead of a "cash," basis for the accounting. 

I regard the plaintiff's claim that only premiums actually received 
in cash during the year can properly be regarded as income for the 
purposes of said second clause as well founded. As to premiums ac- 
crued or becoming due, but not paid, within "the year, and as to money 
previously received in payment of a premium, but applied within the 
j'car to pay a différent premium, I rule that their inclusion as "income 
received within the year" is not required by said second clause. 

The same question, in substance, was decided in the same way by the 
District Court in New Jersey in Herold v. Mutual, etc., Co., 198 Fed. 
199, 214, 216, a décision afifirmed on appeal 201 Fed. 918, 120 C. C. A. 
256 (though the particular question was not discussed by the appellate 
court), and also by the District Court in Connecticut, Connecticut Gen- 
eral, etc., Co. V. Eaton, 218 Fed. 188, 205, 206, and Connecticut Mutual, 
etc., Co. V. Eaton, 218 Fed. 206, 222, 223, décisions affirmed on appeal 
223 Fed. 1022, 138 C. C. A. 663 (through again without discussion of 
the particular question by the appellate court). The reasoning of the 
District Court in each of the décisions referred to seems to me appli- 
cable hère and to require a similar décision in the présent case. A 
"cash" and not a "revenue" basis, for estimation of the income whereby 
the tax imposed is to be admeasured, seems to me the basis contemplat- 
ed by the statute. It may be noticed that in providing by the act of Oc- 
tober 3, 1913 (38 Stat. 114, 166, c. 16), for the taxation of the incomes 
of individuals and corporations, Congress expressly subjected to taxa- 
tion "the entire net income arising or accruing from ail sources in the 
preceding calendar year" (38 Stat. 166, 172), which is language better 
adapted to bear such a construction as is hère contended for by the 
internai revenue authorities than is the language of the statute govern- 
ing this case. 

I rule that to the amount of $1,060.56, being 1 per cent, upon the sum 
added to gross income by the Commissioner as above, the tax paid by 
the plaintiff was illegally exacted, and that it is entitled to recover said 
amount from the défendant. 

2. A further question presented by the pleadings is whether or not 
the Commissioner's action in further amending the plaintiff's return 
liy disallowance of a claimed déduction amounting to $10,083.09 was 
justifiable under the act. The increase of tax resulting therefrom was 
$100.83. 

The amount of the déduction claimed and disallowed as above con- 
sisted of payments made by the plaintiff during 1909, to holders of its 
expired poli'cies who, instead of renewing them upon the terms above 
explained, took from it the amounts of "expiration return premium" 
or "dividend" in cash. The Commissioner held that such payments by 
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ihe Company were not of "sums other than dividends" within the 
meaning of the second clause of section 38. 

[2] The plaintifï abandoned at the hearing the claim as to this item 
asserted in its déclaration, and conceded that the above amount of $10,- 
083.09 should not be deducted, although authority for its déduction is 
to be found in the décisions I hâve ref erred to above. I therefore l'ule, 
in this case, that there was no illégal exaction of the $100.83 involved 
in said déduction. 

[3] There is no dispute that the plaintifï has put itself into the po- 
sition required by the act to permit its recovery of whatever the court 
may adjudge to be due it. I rule that the défendant is liable for the 
above illegally exacted tax, though it was not paid to him, but to his 
predecessor in the same office, in this respect following the expressed 
opinion of both counsel. 

I fînd, therefore, in the plaintiff's favor for the sum of $1,060.56, 
with interest from March 14, 1913, the date of its payment, and judg- 
ment, when entered, will be entered accordingly. 



LUMBER MUT. FIRE INS. CO. v. MALTvEY, Intenifil Rpvoiuie Collector. 

(District Court, D. Mas.sacbusetts. Deceuibcr 20, 1910.) 

No. e.50. 

Internai. Revenue iS=9 — Corporation Exci.se Tax — IIutual Insubance 

COMPANIES— "IncOME KrCEIVKD WlTIIIN TUE \'EAB." 

Int-rease or decrease ni book value of bouds lield by a mutual Insurance 
Company as investmcnt docs not alïect ••inconie receivpd wlthlii tlie ycar," 
witWn Excise Tax Act, § 38, cl. 2. 

At L,aw. Action by the lyumber Mutual Fire Insurance Company 
against John F. Malley, Collector of Internai Revenue. Judgment for 
plaintifï. 

Choate, Hall & Stewart, of Boston, Mass., and Frederick H. Nash, 
of Boston, Mass., for plaintifï. 

Geo. W. Anderson, U. S. Atty., and James S. Allen, Asst. U. S. 
Atty,, both of Boston, Mass., for défendant. 

DODGE, Circuit Judge. 3. A further item of addition made by 
the Commissioner to the plaintiff's gross income as returned by it is 
in dispute in this case, and présents a question not raised in No. 6.53, 
256 Fed. 380, relating to its income for 1909, nor in No. 652, rclating 
to its income for 1910. 

The plaintifï claims $142.95, being the tax paid by it on $14,294.61, 
added by the Commissioner to the amount of income from ail sources 
other than premiums included by it in returning its gross income. 

On the plaintiff's books this appeared as the net increase in value of 
bonds held by it as investments of its f unds ; the gross increase an- 
pearing as $14,884.83, offset by a gross decrease in value of $590.22. 

Said increase and decrease were calculated by the plaintiflf according 

(P=For other cases see same topic'fe KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to an "amortization" plan, adopted hy it for the first time in 1911. On 
bonds which had cost it less than par the book value was to be pro- 
portionally increased in each year, so as to amount to par at maturity ; 
and on bonds for which a premium had been paid there was to be a 
proportionate decrease in book value, so that they should stand at par 
at maturity. Said increase or decrease were in no case based upon 
any sale or disposai of any of the bonds involved. 

I am unable to believe, either that such increases in book values can 
be income received within the year, or that their excess over such de- 
creases can he income received within the year, in the sensé of the 
second clause of section 38 of the act hère in question. Act Aug. 5, 
1909, c. 6, 36 Stat. 113. Nor can I believe that such decreases in value 
are either expenses paid in maintenance and opération, or losses sus- 
tained within the year, including dépréciation of property, in the sensé 
of said clause. As I hâve held in No. 653, the act contemplâtes an 
estimation of income and of déductions therefrom upon a "cash," as 
opposed to a "revenue," basis, except where the language used dis- 
tinctly indicates otherwise. In my opinion, appréciation in value of 
securities thus held does not become income until it is received by 
realization. If such appréciation cannot increase income for the pur- 
poses of the act, there is no ground for allowing such dépréciation to 
decrease the remaining income. The dépréciation hère in question is 
not claimed to be a "reasonable allowance for dépréciation of prop- 
erty," and therefore a déduction to which the plaintiff is entitled. 

I therefore rule that to said amount of $142.95 the tax for 1911 
paid by the plaintiff was illegally exacted, and that it is entitled to re- 
cover the same from the défendant. 



Ex parte MASON.i 

CCireiiit Court, N. d. New York. October 2, 1S82.) 

1. Courts <®=3!)(j(l) — Bindino Effect of Suprême Couri Decisiojî. 

The Circuit Court in coiieluded by the décision of the Suprême Court 
tlitit petltioner's oltcuse was agalnst niilitarj- discipline and properly cog- 
iiizable by court-maitial. 

2. Wab <g=='.'52 — Couut-Mabtial — Validity — Jcdce AnvoCi^TE Genebal's 

OriNioN. 

Advisory reiiort of .ludjre Advocate General to Secretary of War, giving 
opinion on the nierits of a trial and sentence by court-martial, to the 
effect that court-martial was wirhout Jurisdiction, and that there was no 
évidence of guilt, held not a reversml, nor to purport to be such. 

3. War <g=>.'î2 — Court-Martial — Reversai, by .Judge Advocate Ge.neral — 

•'Revise," 

Rev. St. § 1199, maklns it the duty of the Judge Advocate General to 
"receive, revise and cause to be recorded" the proceedings of ail courts- 
martial, imiilies no autliority to reverse ; the word "révise," under the 
rnle of noscitnr a soeils, ImiKising a duty aiialogous to that of re<!elving 
and recording the proceedings. 

[Ed. Note. — For other définitions, see Words aud Phrases, First and 
Second Séries, Revise.] 

,^:=>Fûr other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 

^Published by request. 
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Pétition by John Andersen Mason for writ of habeas corpus. Rule 
discharged and application denied. 

This proceedîng came on for hearing under a rule to show cause why an 
application for a writ of habeas corpus should not be granted on behalf of 
John Anderson Mason, the petltioner, late sergeant, Battery B, Second Artil- 
lery, eonflned In the Albany Penltentlary, under sentence cf a gênerai court- 
martial, for a violation of the Sixty-Second Article of War. 

The petltioner, as appeared from his sworn pétition, waa a sergeant in Bat- 
tery B, Second Begiment, United States Artillery, and statloned on the llth 
day of September, 18S1, at Washington Barraclîs, District of Columbia, from 
whence he was sent with his battery, under the orders of the Secretary of 
War, to the United States jall in the District of Columbia, for guard duty. 

Having arrived there for said duty, on said day, it was thereafter alleged 
that he then and there violated the Sixty-Second Article of War (section 1342, 
Eev. Stat.), in that he dld thereupon, with intent to klll Charles J. Guiteau, a 
prisoner then eonflned under the authority of the United States, in said jall 
willfully and feloniously discharge his musket, loaded with bail cartridge, 
at said Guiteau, through the wlndow of said jall, Into the cell then occupied 
by the saïd Guiteau. 

For this alleged crime the petltioner was duly tried, convlcted, and sen- 
tenced by a gênerai court-martial, appolnted under the seventy-second Article 
of War by Maj. Gen. Winfleld S. Hancoclî, commanding the military geographi- 
cal Department of the East, who subsequently approved the proceedings, find- 
Ings, and sentence of said court (Articles of War 106, 109) and, subject to the 
approval of the Secretary of War, désigna ted the Albany Penltentlary as the 
place of confinement, whieh place, thus designated; was duly approved by the 
Secretary of War, and the sentence ordered to be carrled into exécution. 

The principal and only material points which the petitioner urged in his 
pétition against the validity of his conviction and sentence, and service in 
exécution tliereof, were as follows : 

First. That the order of the Secretary of War, directing said guard duty 
at a jail "belonging to the civil department of the government," was null and 
void, beoiiuse it was issned without.an application therefor from the "execu- 
tive authority of the District of Columbia," and that there were no "army 
stores, nor was there any army property of any class, character, or description 
at the jail or in its vicinlty to be guarded." 

Second. That such employment of Battery B, Second Artillery, and of the 
petitioner, was prohlblted by section 15 of the act of Congress of June 18, 
1878 (20 Stat. 152, c. 263), commonly known as the Fosse Comitatus Act. ' 

Third. That the crime charged against the petltioner involved merely a 
breach of the civil peace, and in no way affected the discipline of the army, 
and, if committed at ail, was not committed by the petitioner in the discharge 
of his military functions, or of any military duty, nor was It committed by 
him at any military camp, post, or garrlson, nor against the person of a sol- 
dler in the army, but against a civillan in a place exelusively under civil ju- 
risdiction, and over which and whom no military authority could be rlghtfully 
or lawfuily exerclsed. 

Tliat consequently the allegad crime was not friable in time of peace under 
the sixty-second Article of War, and that it bas been so ruled in this country 
from the foundation of the government, and In England for more than 150 
years, and that the gênerai court-martial was wlthout jurlsdictlon and the pe- 
titioner's imprlsonment Is unlawful. 

Fourth. That only those offenses which are to the préjudice of good order 
and military discipline, and not mentioned or provided for in the other Ar- 
ticles of War, are trlable under the sixty-second Article, and that the crime 
of an assault with intent to klll a citizen is provided for in the flfty-ninth Arti- 
cle of War, and, on this account, conviction under the sixty-second Article Is 
unlawful. 

Fif th. That the Judge Advocate General of the army recently reviewed the 
évidence adduced on the trial before the said gênerai court-martial, and on or 
about August 28, 1882, transmltted to the Secretary of War his report on the 

256 F.— 25 
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sald proceedings, in tvhlch, h^ rendors an opinion reversing the .flndings and 
sentence of said court on tliegrounds: 

"(1) That the court-martial had no jurlsdletion to try the petitloner, because 
the alleged offense 'Was not committed by him while inthedisehargeof hismili- 
tary duty, nor at any military ; camp, garrison, barracks, ,or post, nor against 
the person>of a'party under military authority or control, but at a place ex- 
clnsively under the civil authoritles, .of the govemment, and was therefore 
merely a breach of the civil peace. : 

"(2) That the employineut of Battery B, Second Artillery, to guard the 
said .1 ail, was prohiblted by the act of Congress of June 18, 1878 (Posse Comita- 
tus Act).:.^ i . 

"(3) That there was no évidence adduced at the trial ishowing the petltionei- 
gullty of the charge and spécification, but that the record of the testimony 
clearly establishes his innocence." 

Sixth. That under section 1199, Revised Statutes, it is the duty of the Judge 
Advocate General to "receive, revise and cause to be recorded the proceeding.s 
of ail courts-martial," and that it was the intention of Congress thereby to 
invest in the Judge Advocate General an appellate judicial authority over 
court?^martial, and that the Judge Advocate General bas the judicial power, 
under the law, to review, revise, reverse, or affirm the flndings and sentences of 
ail courts-martial, and that his decisiçn is the ultimate judicial judgment in ail 
such cases. 

That by the judgment and decisipn of the Judge Advocate General, rendered 
as aforesald, reversing the flndings and sentence ôf the said court-martial, 
the further imprisonment of the petitioner is unlawful and wrongful. 

Further, that his conviction, acd sentence, and the orders carrying the same 
into exécution, are each and ail anuuUed and made to stand for naught by 
the said judicial judgment and décision of the Judge Advocate General, re- 
versing the flndings and sentence of the said court-martial. 

Tvvo dépositions were introducçd by respondents — one made by First Lient. 
ï!dward T. Brown, Fifth Artillery, late Judge Advocate of the gênerai court- 
martial, to show that évidence bas been taken as to the petltibner's guilt; the 
other by John Tweedale, Esq.', chief clerk of the War Department, as to re- 
ports received f rom the Bureau of Military Justice. 

The opinion of the Suprême, Court of the United States, filed May 8, 1882, 
on a previouS; application of petitioner to that court, for writs of habeas cor- 
pus and certlorari, was also introduced. Ex parte Mason, 105 TT. S. 696, 26 
L., Ed. 1213. 

inciàentally during the hearing the court decided : 

First. That the Judge Advocate General's report on the gênerai court-martial 
proceedingS; was a "priviléged" communication, and, although petitioner's 
CQunsel had given the respondents due notice to produce it, they were not 
boùnd to do s». 

^ certlfled copy was, hdwever, subsequently voluntarlly introduced by the 
re^opdents. , 

Second. Thàt the duly certified copy of the original record of the gênerai 
court-martial proceedings in petitioner's case, offered in évidence by the peti- 
tioner's côunsel, was inadmissible, imder objection, and therefore exçludedi as 
the çquft could not enter into a review of the case. 

.General J. G. Bigelow, of Washington, D. C, for petitioner. 

'^éaBir^d.Gardner, Judge Adyocate, U. S. Army, for Superitrtend- 
eni Albany tenitentiary, and, by désignation of the United States At- 
to*ney General, for the United States. 

■Martin I. Tôwnsend, Dist. Atty., for the United States. 

Beforé WALiLAGE, Circtiit Judge, and COXE, District Judge. 

WALLACE, Circuit Judge. .,,Xhe pétition for the, ^yrit proçeeds 
upon two -grounds : First, that the gênerai court-martial vvras without 
jarisdictibn to try 'thé'petitiôhei:,' Mâsoil, for thé offensé of which he 
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was convicted, such offense being a breach of the civil peace, and not 
a military offense, and the sentence of the court being therefore void; 
and, second, that the Judge Advocate General has reversed that sen- 
tence, thereby nullif ying the conviction of the court-martial. 

[1] As to the first branch of the application we are concluded by 
the décision of the Suprême Courtof the United States,, which, by the 
unanimous opinion of the court, adjudged Mason's offense to be one 
against military discipline, and properly cognizable by court-martial. 

That' décision is of controlling authority, and disposes of the first 
ground of the application adversely to the pçtitioner. 

[2, 3] The second ground of the application is not tenable, because 
the alleged reversai by the Judge Advocate General of the findings of 
the court-martial is not a reversai at ail, and does not purport to be. 
It is merely an advisory report to the Secretary of War, giving the 
opinion of the Judge Advocate General upon the merits of the trial 
and sentence, We might rest our décision hère, but, as it has been 
strenupusly cojitended by the counsel for the petitioner that Congress 
"has conferred authority upon the Judge Advocate General to reversé 
the proceedings of courts-martial, it is proper that we should express 
our dissent from such a conclusion. It is urged that, because the 
statute makes it the duty of that officer to "receive, revise and cause 
to be recorded the proceedings of ail courts-martial," the powér to re- 
verse is to be implied. It is not reasonable to suppose that the exercise 
of such an important pov^rer would be conferred in vague and doubtful 
terms, or that it lurks behind the word "revise," Applying the rule 
"noscitur a sociis," the word "revise" is to be read in connection with 
the words that précède and folio w it, and, thus read, the duty it im- 
poses is analogous to the duty of receiving and recording the proceed- 
ings. Had it been intended by the statute to introduce such, a marked 
innovation into the pre-existing functions of that officer, and to con- 
-vert a staff officer or the head of a bureau into a judiçial officer 
having the ultimate décision in ail cases of military offenses the pow- 
er to affirm, reverse, or modify the proceedings of courts-martial would 
hâve been lodged in plain and explicit language. The language em- 
ployed is more appropriate to indicate the discharge of clérical duties. 

It is not intended to intimate that it is not the province and the duty 
of the Judge Advocate General to revise the proceedings of courts- 
martial so far as may be necessary to rectiîy errors of forni, and to 
point out errors of substance which, in his judgment, should be cor- 
rected by the proper authorities, nor is it doubted that, as to ail such 
topics as are within the purview of his officiai scrutiny, his opinion is 
entitled to that respectful considération which is due to the dignity and 
importance of the position which he holds. 

The rule is discharged, and the application for a writ of habeas cor- 
pus is denied. 
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tTNITED STATES t. FERGER et al. (two «ises).» 

(District Court, S. D. Ohio, W. D. October 14, 1918.) 

Noa. 1198, 1199- 

CÔWMEBCE <S=»16 — FORGINO BlLU3 OF I/ADING — INTEBSTATB CoMMÏKCE. 

, Act Aug. 29, 1916, c. 415, § 41 (Coinp. St. § 8604u), penalizlng the for- 
gery of Interstate and forelgn bills of ladJjig, etc., unconstitutlonally, ex- 
ceeds Oongress' power imder the commerce clause, wben applied to an 
entirely fietitlous MU of lading havmg no connection witU any actual or 
contemplated Interstate commercé. '. 

August Ferger, Thomas M. Dugan, and Robert H. Rasch were in- 
dicted for forging interstate bills of lading. On motions to quash and 
on demurrers. Indictments dismissed. 

Stuart R. Bolin, U. S. Atty., of Columbus, Ohio, and Edward K. 
Bruce, Asst. U. S. Atty., of Cincinnati, Ohio, for the United States. 

Sherman T. McPherson and John C. Hermann, both of Cincinnati, 
Ohio, for défendants. 

HOLLISTER, District Judge. To the respective indictments in thè 
above cases the défendants therein filed motions to quash and demur- 
rers. Among others, the question is raised vvhether or not, as applica- 
ble to the facts stated in the indictments, the Congress had power to 
enact section 41 of the act relating to bills of lading in interstate and 
foreign commerce âpproved August 29, 1916' (39; Stat. 538, c* 415 
[Comp. St. § 8604u]). ' If that question is decided in the négative, théii 
ail of the other questions become unimportant. 

Section 41 reads: 

"That any person who, knowingîy or wlth Intent to defraud, falsely makes, 
alters, forges, counterfeits, prints or photôgî'aphs any bili oï lading puiport- 
Ing to rèpreSent goods received for ;shlpment among the several statcs or wlth 
foreign nations, or with lilîe intent utters or publlslies as true and genuine apî 
such falsely altered, forged, countërfeited, falsely printed or photographpd 
bill of lading, knowlng it to be falsely altered, forged, countërfeited, falsely 
printed or photographed or aids in malclng, altering, forging, counterfeitlng, 
prlntlng or phofographing or uttering Or publishiiig the same, or issues bf 
aids In Issuing or procuriiig the issue of, or negotiates or transfers for value 
a bill whlch contains a false statement as to the receipt of the goods, ox 
as to any other matter, or who, with Intent to defraud, violâtes, or falls to 
comply with, or aids in any violation of, or fallure to comply with any pro- 
vision of this act, shall be gullty of a misdemeanor, and, upon convlctloii, 
shall be punished for eaeh offense by Imprlsonment not exceeding five years, or 
by a fine not exceeding $5,000, or both." 

Case No. 1198 contains 24 countS, the odd counts charging défend- 
ants with falsely making, forging, and counterfeiting the certain bill 
of lading în each count set forth at length, with iiitent to defraud, and 
in the same counts the défendants are charged with uttering and pubr 
lishing, and aiding and assisting in uttering and publishing, the falsely 
forged and countërfeited bill o£ lading in each count set forth. 

The even-numbered counts charge the défendants with having uttered 
and published as true and genuine the falsely forged and countërfeited 

^:s>For other cases see same toplc & KEY-NUMBER in ail Key-Nuznbered Digests & Indexe* 
•Reversed 249 U. S. — , — , 39 Sup. Ct. 445, 447, 63 L. Bd. — , — . 
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bill of lading, a copy of which is set fprth in each count, knowing it 
to be falsely forged and counterfeitecf, with intent to defraud, and that 
they did negotiate and transfer for value, and aidëd and assisted in ne- 
gotiating and transferring for value, the falsely forged and counter- 
feited bills of lading, with the Second National Bank of Cincinnati, and 
charges that the falsely forged and cpunterfeited bills of lading then 
and there contained a false statement as to the receipt of the goods 
described therein, to wit, 80,000 pounds of corn. 

Case No. 1 199 contains one covint charging the défendants named 
with conspiring to commit an offense against the United States, in that 
they agreed, with intent to defraud, to falsely make, forge and coun- 
terfeit, and aid in falsely niaking, forging and counterfeiting, bills of 
lading purporting to represent goods réceived at Fountaintown, in the 
state of Indiana, for shipment to Cincinnati, in the state of Ohio, and 
to utter and publish, and aid and assist in uttering and publishing, tlie 
falsely made, forged and counterfeited bills of lading, knowing them: 
to be falsely made, forged and counterfeited, and to negotiate and trans- 
fer for value the falsely made, forged and counterfeited bills of lading, 
which falsely made, forged and counterfeited bills of lading were to 
contain false représentations as to the receipt of goods for shipment, 
and that they, in furtherance of and to effect the object of their con- 
spiracy, negotiated for and secured f rom the Second National Bank of 
Cincinnati a loan of $22,000 for the benefit of the Férger Grain Com- 
pany, of Cincinnati, and of the défendants, being interested as offî- 
cers, stockholders and employés, and that the défendants gave as évi- 
dence of that indebtedness a demand note, copy of which is incorporat- 
ed in the indictmÈnt. 

The indictment further chargés that, to further effect the purpose of 
the conspiracy, the défendants negotiated, transferred for value and 
delivered, and caused to be negotiated,. transferred for value, and de- 
livered to the Second National Bank pf Cincinnati, as collatéral security 
for such loan, 12 bills of lading, falsely made, fprged and counterfeited, 
containing false représentations as to receipt of goods, which bills of 
lading were of the standard f orm, of order bill of lading approved by 
the Interstate Commerce Commission by Order No. 877 of June 27, 
1908, ail purporting to be issued by the Cincinnati, Hamilton & Dayton 
Railway Company, and which contained the following false statements 
and information: Dated at Fountaintown, Indiana, on the varions dates 
set forth in the indictment., Receiyed froiT) ,W. D. Springer; consign- 
ed to order of W. D. Springer; destination, Cincinnati, Ohio; notify 
Ferger Grain Company at Cincinnati, Ohio. Route C, H. & D. "I>e- 
scription of contents and spécial marks : Corn. Weight 80,000 pounds" 
— the name of the agent being stated as W. E. Sheldon, and bearing 
the indorsements of \Y. D. Springer and the Ferger Grain Company, 
Thomas M. Dugan, Secretary. 

It was agreed at the argument and assumed in the brief s of counsel 
that the so-called bills of ladijig were fictitious, in that, there was no 
actual consignor or consignée, and that they did not relate to any ship- 
ment or contemplated shipment of corn whatspever. This , f act so 
agreed upon in opén court is to be read intoi the indictinents. 
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Such powér as Cprigress hà'd to enact section 41 is derived from the 
commerce clause 6î the Constitution (article 1, § 8). Counsel for dé- 
fendants contend that there must be some commerce actually existing, 
or at Jeast in contemplation,- tb be régulated, so as to bring into exer- 
cise the power delegated tô the CongreSs by the Constitution. 

The government claims that' since, under the commerce clause, Con- 
grèss has power over the instrumentalities through which Interstate 
commerce is çarried on and ttiay prescribe a uniform bill of lading, that 
it necessarily has powfer tô prevent the irriposition on the public of pa- 
pers purporting to be genuine'bills of lading, although they in fact rep- 
resent no shipper or consignée or goods to be shipped in Interstate com- 
merce, and are wholly fictitious. 

Although the exercise of power of the Congress under the com- 
riièrce clause has been held tô include acts whose purpose involved im- 
morality, and thus contrary to good morals and the public welfare, such 
as the Lottery Case, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492, 
and the White Slave Cases, 227 U. S. 308 et seq., 33 Sup. Ct. 281, 57 
h. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. Cas. 1913C, 905, yet in thèse 
illustrations the foundatîon of the exercise of the power was the ex- 
istence in the one case of Interstate shipments of lottery tickets, and in 
the others the interstate transportation of persons. In thèse the exer- 
cise of police power was incidental only. 

A bill of lading is nothing more than a contract and a receipt. Pol- 
lard V. Vinton, 105 U. S. 7, 8 (26 L. Ed. 998). In that case Mr. Jus- 
tice Miller said : 

"The receipt of the goods lies at the foundatîon of the contract to carry 
and dellver. If no goods are actually received, there can be no valld con- 
tract to carry or to dellver." 

Thèse bogus bills of lading' were nothing but pièces of paper, f raud- 
ulently inscribed to reprèsent a real contract between real people and 
the actual receipt of goods for interstate shipment. They were not re- 
ceipts for goods to be shipped ; they did not affect interstate commerce, 
directly or indirectly ; they did not obstruct it or interfère with it in 
any manner, and had nothing whatsoever to do with it, or with any 
existing instrumentality of it. That they were inscribed so as to pur- 
port to relate to interstate shipments was nothing else than a f raud upon 
such persons as innocently took them, as collatéral or otherwise. The 
exécution of them and their use for obtaining money under false prê- 
teuses was nothing other than a crime of the kind cognizable by the 
criminal législation of the states, and a matter with which the Con- 
gress, in the exercise of its power to regulate commerce, is not con- 
cerned. 

The principle that our fédéral government is one of enumerated pow- 
ers is universally admitted. Chief Justice Marshall in McCulloch v. 
Maryland, 4 Wheat. *316, *405, 4 Li Ed. 579. The powers possessed 
by the national government are only such as hâve been delegated to it. 
The states hâve ail powers but such as they hâve surrendered (Gilman 
V. Philadelphia, 3 Wall; /'13, 725, 18 L. Ed. 96), which is but stàting 
what the Constitution déclares in article 9 : 
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"The emimenition in llie CoiisUtntion, of certain l'ights, shall not be coUt 
strued to deny or dlsparagc otliers retained by the people." 

And in article 10: 

"The powers iiot dclesatod to ths United States liy the Constitution, nor 
prohibitcd by it to the States, are reserved to the states respectively, or to the 
people.'' 

The States hâve not surrendered, and therefore i-etain, their power 
to enact laws to prevent and punish such acts as thèse défendants are 
charged with, and hâve not delegated to the Congress the power to pass 
laws to prevent and punish acts, however immoral, which hâve no re- 
lation whatever to the subjects-raatter included within any of the pow- 
ers delegated. "In the American constitutiotial system, the power to 
establish the ordinary régulations of police has been left with the indi- 
vidual States, and cannot be assumed by the national government," says 
Judge Cooley, in Const. Lim. 574. See Patterson v. Kentucky, 97 U. 
S. 501, 503, 24 L. Ed. 1115; Keller v. U. S., 213 U. S. 138, 144, 29 
Sup. Ct. 470, 53 L. Ed. 7Z7, 16 Ann. Cas. 1066. 

It was said in U. S. v. Knight, 156 U. S. 1, 13, 15 Sup. Ct. 254, 39 

L. Ed. 325 : 

"Tlie régulation of conimerce applies to the subjects of coumiei'ee and not 
to matters of internai police." 

We are not discussing the forging or counterfeiting of an existing, 
genuine bill of lading, having to do with an actual shipment made, or 
about to be made, or even in contemplation, and hâve nothing to say 
about the validity of section 41 with respect thereto. 

In ail of tlie définitions the Suprême Court has given to "interstate 
commerce," beginning with Gibbons v. Ogden, 9 Wheat. 1, *197, 6 L. 
Ed. 23, and up to the Child Labor Case, 247 U. S. 251, 38 Sup. Ct. 
529, 62 L. Ed. 1101 (opinion delivered June 3, 1918), that which was 
described was soraething tangible, or, if not tangible, as in the Tele- 
graph Cases (Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 96 U. S. 1, 24 L. Ed. 708; Telegraph Co. v. Texas, 105 U. S. 460, 
26 L. Ed. 1067; Western Union Telegraph Co. v. Pendleton, 122 U. S. 
347, 7 Sup. Ct. 1126, 30 L. Ed. 1187; Western Union Telegraph Cô. v. 
James, 162 U. S. 650, 654, 16 Sup. Ct. 934, 40 L. Ed. 1105), was some- 
thing, even if only "ideas. wishes, orders, and intelligence" (Lottery 
Case, 188 U. S. 321, 351, 352, 23 Sup. Ct. 321, 325 [47 L. Ed. 492]), 
carried from one state to another by wire, that was actually transmit- 
ted across state borders, or had definite relation to one or the other of 
thèse. It would be useless to refer at length to ail or any considérable 
number of the many cases. 

While in the nature of things the Suprême Court could not make, 
or, at any rate, would not attempt to make, in any case, a définition so 
comprehensive as to cover ail situations, yet from what the court has 
said, and on principle, the inévitable déduction must be made that acts 
such as are described in the indictments, which constitute in themselves 
a mère f raud,- acts which do not inyolve any real transaction whatever, 
either as to parties or subject-màtter, although purporting to include 
both, would not be regarded by the Supretne Court, from any stand- 
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point whatever, as interstate commerce, or as having any relation there- 
to under the commerce clause. Such législation is not a régulation of 
commerce between the States. 

Counsel for the government say that the laws providing for the pun- 
ishment of counterfeiting and uttering and publishing counterfeit coin 
and currency of the United States présent a complète analogy. There 
is no analogy. Under clause 5 of section 8, art. 1, of the Constitution, 
power is delegated to the Congress to coin money, and by clause 6 of 
section 8 to provide for punishment for counterfeiting the securities 
and current coin of the United States. 

The question made at the beginning of this discussion must be de- 
cided in favor of the défendants, éind the holding made that the Con- 
gress has not the power, under the commerce clause, to prescribe a 
punishment under the circumstances of this case, and if the Congress 
has sought to do so, the attempt is futile, because without authority. 

An order may be taken dismissing thèse indictments. 



MOBIT.B & GULF NAV. CO. v. SUGAR PRODUCTS CO. 

(District Court, S. D. Alabama. April 29, 1919.) 

Ko. 1717. 

1. Shipping ©=339 — Construction of Charter — Désignation of Ix)adino 

POUT. 

A charter for a voyage froin one of two named ports, providing that one 
port shall be declared on slgning bill of lading, requires the charterer, 
who was to furnlsh the cargo, to designate the port of loadlng. 

2. PniNCiPAL AND Agent iS=>178(1) — Autiiobitt of Agent — Notice. 

Where agents for the shipper, who negotlated the charter, signed the 
shipper's name, but quoted its wlre as authority, and there was no proof 
that tliey had authority to blnd the shipper, notice to the agents to 
designate the port of loading is not sufflcient to charge the shipper with 
demurrage. 

3. Shipping i®=3l7.'î — Demurrage — Delat in Clearance. 

Where tlie clearance papers were taken out by the shipper and brouglit 
to the inaster bj' thein, the shipper Is liable for any unjustlflable delay in 
securlng the clearance. 

In Admiralty. l,ibel by the Mobile & Gulf Navigation Company 
against the Sugar Products Company. Decree entered for libëlant. 

Harry T. Smith & Caffey, of Mobile, Ala., for libëlant. 
Palmer Pillans and Alexis T. Gresham, both of Mobile, Ala., for re- 
spondent. 

ERVIN, District Judge. This was a libel in personam, claiming 
damages in the nature of. demurrage for delays caused by the failure 
of the Sugar Products Çbrnpany to name a port at which the schoon- 
ers G. J. Boyce and W. D. Hossack should load a cargo of mo- 
lasses in barrels, for Mobile,, Ala. 

It appears that the Sugar Products Company chartered from li- 
bëlant the two schooners at the same date, through J. W. Somer- 

^saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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ville & Co., of Gulfport, Miss. The charter is dated March 27, 1918, 
and, af ter stating the name of the schooner, recites : 

"Now bound to Cienfuegos, Cuba, of the flrst part and Sugar Products Com- 
pany, of 69 Wall Street, îv'ew York, of the second part, * * * for a voy- 
age from the port of Marlel or Bahia Honda, Cuba, to Gulfport, Miss., or 
Mobile, Ala. (owner's option), one port only to be declared on signlng of bills 
of lading." 

The cargo to be transported was molasses in barrels and the char- 
ter party agreed on a spécifie sum to be paid on each barrel of mo- 
lasses transported. The charter party was signed: 

"B^or Sugar Products Company, per their wire of March 27, 1918. J. W. 
Somerville & Co." 

Each of the charter parties contained the identical stipulations and 
were signed in the' same way. 

It appears from the évidence that libelant, after the vessels arrived 
at Cienfuegos, wrote to Somerville & Co., calling attention to the fact 
that the vessels were then at Cienfuegos, and would soon be unloaded 
and ready to report for their molasses cargo. This notification brought 
on quite a correspondence ; Somerville in each instance forwarding 
letters and telegrams from libelant, received by him, to the Sugar 
Products Company, and then informing libelant of the statements and 
requests of the Sugar Products Company. In no instance did Som- 
erville undertake to act on his own initiative without being advised 
by the Sugar Products Company, or to accept any notification from 
libelant given directly to him. 

In the course of thèse negotiations, the Sugar Products Com- 
pany sought to hâve the charters canceled. This was declined by 
libelant ; the Sugar Products Company then sought to hâve the vessels 
sent to Santiago, Cuba, for their cargo. This was refused by libel- 
ant, who finally agreed that they would accept the cargo from any 
good Cuban port to the west of Cienfuegos, but would not go to the 
eastward, as that would he out of their route to port of discharge. 
Lfibelant notified Somerville on April 24th, by letter, that the ves- 
sels would be ready in a few days to proceèd to port of loading, and 
asked what port they should proceed to. This was one of the sev- 
eral notifications to the same effect given by libelant to Somerville & 
Co., who finally requested libelant to take up the matter directly 
with the Sugar Products Company in New York, and Somerville 
forwarded to the Sugar Products Company the information con- 
tained in libelant's letter of April 24th, and it appears that this in- 
formation was received by the Sugar Products Company on April 27th. 
On April ^9th libelant wired the Sugar Products Company in New 
York, as f ollows : 

"Schooners W. D. Hossack and G. .T. Boyce under charter to you to load 
molasses now at Cienfuegos, Cuba, awaiting orders. Must hâve loading point 
named at once. Advlse what port and to wbom they shall report." 

On April 3C»th the Sugar Products Company wired libelant in 
Mobile: 

"Please instruct the liiasters schoohers Hossack Boyce wire Sugar Products 
Company, Havana, for loading points." 
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On the same day, April 30tli, Khelant wired the Sugar Products 
Company, Havana: 

"Advise wheié and who wlll load schoeners' Hossack-Boyce with molasses." 

It appears frora the évidence that libelants never receïved a reply 
which was sent by the Sugar Products Company from Havana, stat- 
ing where the schooner shoiild proceed for cargo. 

On May 2d libelant again wired the Sugar Products Company, 
New York : 

"Ilave cabled Sugar Products Compnii.v, Havana, for loadlng point Hossack- 
Boyce. Cannot get any reply. Thèse vessels reaUy, waitliig orders where to 
proceed for cargo. Will claim démarrage for ail time lost on thls account. 
Must hâve information at once." 

To this, on May 3d, the Sugar Products Company wired libelanl : 

"Providing you walve ail rights deiiiurrage to date, wlll load sinaller 
vessel Bahisi Honda, larger one Havana." 

On the same date, May 3d, libelants replied by wire to Sugar 
Products Company, New York ; 

"Your wire. We hâve exerclsed every effort to avoid demurrage, and we 
see no reason why wt; shoûld walve our rlght.s of charter party. TTnless we 
hear from you contrary by to-morrow noon, we shall order BoyceBalila Honda, 
Hossack Havana for your loading." 

On May 4th the Sugar Products Company wired libelant at Mobile : 

"Advise us when Ilossuck-Boyce would be ready to load. For lutclligeut 
answer your cable." 

To this, on May 5th, libelant replied : 
••'Hossack-Boyce now ready Cienfuegos awalting oïder, advise." 

On May 6th the Sugar Products Company, Havana, wired libelant 
at Mobile: 

"Send Hossack Boyee Havana." 

This was a cablegram, which the testimony shows was not received 
by libelant. 

Again, on May 8th, the Sugar Products Company wired from 
Havana to libelant at Mobile: 

"Cable Cth. Send both Havana." 

There were also certain cables offered in évidence, passing be- 
tween the Sugar Products Company at Havana and New York. 
" On May 9th libelant wired the captain of the schooners at Cien- 
fuegos to report to the Sugar Products Company at Havana to load 
molasses for Mobile. 

fi] The first question to be determined under the contentions 
made by the parties in this case is the construction of the terms 
'written into' the charter party for the voyage — 

"from the port of Mariel or Bahla Honda, Cuba, to Gulfport, Miss., or 
Mobile; Ala. (owner's option),, one port only to be declared on slgnlng the 
Wlls of ladlng." 
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It îs conceded ky both parties that the latter part of this statement 
gives to the owner of the A'essel the option to deUver the cargo either 
to Gulfport, Miss., or Mobile, Ala., but the question arises as to who 
has the option as to where the vessel shall load, whether at Mariel or 
Bahia Honda. Neither the court nor the proctors hâve been able 
to find any direct authority on this question. I shall therefore rule 
on it as one of first impression. 

As the charterer was to provide the cargo for the vessel, it is mani- 
fest to me that the option as to port of loading was put into the char- 
ter party for the benefit of the charterer, so that he might direct the ves- 
sel to the port at which he had assembled his cargo. I therefore 
hold that the duty was on the charterer to name the port of loading. 
It was therefore the duty of the charterer, when he knew the vessels 
would shortly he ready, and was asked as to which port the ves- 
sel should proceed, to inform the vessel promptly, so that it could 
proceed without delay. 

[2] It is contended in this case that Somerville & Co. were the 
agents of the Sugar Products Company, and notice to Somerville 
& Co. was ail that was necessary. Somerville & Co. signed the 
charter party for the Sugar Products Company, but they are care- 
ful to show, in signing it, where their authority to do so cornes f rom, 
namely, "per their wire of March 27, 1918." There is no direct 
proof of the authority of Somerville & Co. to bind the Sugar Prod- 
ucts Company, nor to receive any notice intended for them. The 
correspondence shows that, while Somerville & Co. did receive let- 
ters and telegrams in référence to having the charter party canceled, 
and as to when the vessels would be ready, and where they should go 
for their cargoes, it also shows that in no instance did Somerville 
& Co. undertake to act without first submitting the request or notifi- 
cation to their principals. I do not think, therefore, that Somerville 
& Co. were in a position to bind the Sugar Products Company by 
having a notice served upon Somerville & Co. which was intended 
for the Sugar Products Company. 

The first definite intimation which was conveyed to the Sugar 
Products Company that thèse vessels were ready to proceed ior their 
cargoes was by the wire of libelants to them, dated April 29th, and 
I think they had received from Somerville & Co. sufficient notifica- 
tion that libelants were insisting upon the performance of their char- 
ters, and that it was their duty to answer this wire at once. Instead 
of doing so, they sought to shift the responsibility for giving this in- 
formation to their Havana office, and libelants did not receive the 
delayed notifications which were apparently sent from the Havana 
office. I therefore find that the time should begin on the day after 
the receipt by the New York office of libelants' telegram of the 29th, 
which would be April 30th, and any delay thereafter would be at the 
cost of the Sugar Products Company. 

The testimony shows that the G. J. Boyce had discharged its cargo, 
and was ready to proceed for its cargo, some days prior to this time, 
so that the time of this vessel should begin on April 30th. The tes- 
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timony further shows that the Hossack was not ready to proceed for 
cargo until May 2d, so its time should begin on May 3d. 

[3] The testimony further shows that there was a delay in getting 
the clearance of thèse vessels. In this particular matter the testimony 
is not as clear as I wo\ild like to hâve had it, for it did not show 
whether the delay was caused by the fault of the captain or of the 
shipper, but ail the testimony I hâve is that of the captain that the 
clearance papers were taken out by the shipper and brought to him 
by them. From this testimony, the clearance was made by the ship- 
per, and, if there was an unjustifiable delay, it would appear that 
this delay was caused by the shipper. 

Therefore the Sugar Products Company should be charged with 
whatever delay there was in having Ihe vessel cleared. I therefore 
find that the Hossack is entitled to 7 days' and the Boyce to 18 days' 
time. 

_A decree will accord! ngly be entered, appointing a master to ascer- 
tain tlie damages. 



TOîlTED STATES v. MEINEL & WEMPLE, Inc., et aU 

(District Court, S. D. New York. Fe'oi'uary 24, 1910.) 

Wab iê=3l.5 — Trading with Enbmy Act — Offensks. 

Correspondance by tlie American agent of a CJormiui insurance company 
witli a foreign agent, relative to the business, betweeii October 6 ancl Oc- 
tober 30, 1917, hcld not to constitute nn offense under Trading vvitb the 
Euemy Act Oet. C, 1»17 (Com]i. St. 1018, §§ ;î]ir)V_,a-H]l.5J/,,1), In view ot 
tne provision of section 4 (a) of the act (section 311ôV^bb), ssuspendlng its 
opération in tliat regard for KO days. 

Criminal prosecution by the United States against Meinel & Wemple, 
Incorporated, Edward Meinel, and William Y. Wemple. On demurrer 
to indictment. Demurrer sustained. 

Francis C. Caffey, U. S. Atty., of New York City, and Earl B. 
Barnes and Candler Cobb, Asst. Û. S. Attys., both of New York City , 
for the United States. 

Charles A. l'owne and Léon O. Bailey, both of New York City, for 
defendaiits. 

MAYER, District Judge. The question on this demurrer is simple 
and does not rieed much exposition. The indictment charges défend- 
ants with violating sections 3a and 16 of the Trading with the Enemy 
Act (Act Oct. 6, 1917, c. 106, 40 Stat. 412, 425 [Comp. St. 1918, §§ 
3115y2b, 3115y2bbl), which became law, oh October 6, 1917. 

The défendant Meinel '&, Wemple, Incprporated, is a domestic cor- 
poration, and the individual défendants, 'Edward Meinel and William 
Y. Wemple, are rcspectively président atid secretary-treasurer, and di- 
rectors, thereof . The corporation was engagéd in the insUrance busi- 
ness, and; the offens,e charged ig that between October 6, 1917, and' Oc- 
tober 30, 1917, the corporation and the individual défendants attempt- 
ed to hâve business communications with one Paul Clausen, a résident 

- ■ ■ • • ■- Llj ■'iji-ir — : — : : ; , . . 

^ETsFor otbcr cases sec samo toplo * KBY-NUMBER in ail Key-Numbered Dlgests t Indexe» 
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of Copenhagen, Denmark, and an agent and intermediary of a German, 
and therefore an enemy, partnership, by the name of H. Mutzen- 
becher, Jr. 

Attached to the indictment as exhibits are copies of 11 communi- 
cations from défendants to Clausen between October 9, 1917, and Oc- 
tober 30, 1917, inclusive. AU the communications on their face are of 
a routine business character, except that of October 30, 1917, which 
is merely a cablegram containing the words "Impairment unHkely," 
and that is nothing more than a statement of défendants as to their con- 
clusion in respect of the fire insurance interests which they represented. 
Among the communications are Sanborn map corrections — a perfectly 
familiar proceeding in the fîre insurance business. It was suggested in 
argument that thèse corrections might hâve conveyed information to the 
enemy, but, if so, then the charge would hâve been under another stat- 
ute, and no such charge is made hère, nor does the indictment disclose 
a sinister purpose. 

The sole question in the case is vi^hether the communications alleged 
in the indictment were lawful within 30 days after the passage of the 
act; i. e., within 30 days after October 6, 1917. 

On April 6, 1917, when war was declared, the Président issued a 
proclamation with regard to the transaction of the business of insur- 
ance in the United States by companies domiciled in Germany, where- 
by such companies were permitted to transact business as theretofore, 
with the sole exception that they were prohibited from transmitting 
money from the United States into Germany. On July 13, 1917, the 
Président issued an additional proclamation by the terms of which in- 
surance companies domiciled in Germany and in countries allied with 
Germany were prohibited from writing marine and war risks, and the 
inhibition against the transmission of funds from this country was 
continued in force. 

Prior to the passage therefore, of the Trading with the Enemy 
Act, the business of insurance companies domiciled in Germany could 
be freely conducted hère, provided that the limitations contained in the 
presidential proclamations were not transgressed. 

It is plain that the Congress reahzed, in view of this business situa- 
tion, which the Président in his judgment deemed proper for the wel- 
fare and protection of American interests, that there could not be a 
successful change overnight, and therefore a grâce of 30 days Was given, 
as will appear inf ra, within which to do such things as were proper 
and necessary in regard to the legitimate requirements of the business 
relations arising out of this insurance situation. 

The intent of the "Trading with the Enemy Act" was, of course, ta 
shut off trade and financial aid from the enemy, but the problems in- 
volved were so many and varied in character that large discrétion was 
conf erred upon the Président, to the extent, inter alia, of allowing him 
to license insurance companies to continue business. : 

To make the législation effective certain actswére prohibited ati'd 
offenses defined. In section 3 it was provided: i ■ . 

■""(a) For any person iii tlié tJHlted States,' éxceptwit'li tlièïîièBsè bf the 
Fresident, grantBd to siKh person, or'to the ënem^-, or ally of eniémy, aaiilira-» 
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vlded In thls act, to trade, or attempt to trade, eitber dlrectly or fndlrectlj, 
with, to, or ttoû^ or for, or on «ceount of, or on behalf of, or for the benefit 
»t, any oQier person, with knowledge or reasonable cause to belleve that siiçh 
other person ia aa enemy or ally of eoemy, or Is conducting or taking part in 
such trade, dlrectly or Indirectly, for, or on'àccount of, or ou behalf of, or for 
thé benefit of, an enemy or ally of enemy." , ■ 

In section 16 it was pravided : 

"Sea 16. That ,>vhoever shall willfully vlolate any of the provisions of thls 
aet or of any llcehse, rule, or régulation Issued thereunder, and whoever shall 
willfully vlolaté, neglect, or refuse to comply with any order of the Président 
issued in eompliancewlth the provisions of this act shall, upon conviction, be 
fined not more than $10,000, or, if a natural person, Imprisoned for not more 
than ten years, or both; and the. offlcer, dlrector, or agent of any corporation 
who knowlngly participâtes In such violation shall be punishéd by a like 
fine, imprisonment, or both. • * • " 

Section 4 (a) of the açt provides as;follows: 

"(a) Bvery enemy or ally of enemy Insurance or reinsurance company, and 
every enemy or ally of enemy, doing business within the. United States through 
an ageney or branch office, or otherwise, may, within thirty days af ter the 
passage of thls aet, apply to the Président for a license to continue to do 
bupiness. »•♦ 

"iFor a period of thirty days after the passage of thls act, and further pend- 
ing tbe entry of such order by the Président, after application made by any 
enemy or ally of euemy Insurance or reinsurance company, within such thirty 
êays as abqve provided, the provisions of the President's proclamation ot 
April sixth, nineteen hundred and seventeen, relative to agencies in the 
TJnited States of certain Insurance companlee, as modifled by the provisions of 
tDîiS President's proclamation of July thlrteenth, nineteen hundred and seven- 
tvien, relative to marine and wâr-rlsk Insurance, shall remain in full force and 
efféct so far as It applies to such German Insurance companies, and the condi- 
tions of said proclamation of April sixth, nineteen hundred and seventeen, as 
modifled by said proclamation of July thirteenth, nineteen hundred and 
seventeen, shall also during said period of tUlrty days after the passage of 
thls act, and pendlng the order of the Président as herein provided, apply to 
any enemy or ally of enemy Insurance or reinsurance company, anything in 
thls act to the contraiy notwithstanding. • * * 

"For a period of thirty days after the passage of this act, and further pend- 
lng the entry of such order by the Président, after application made within 
studi thirty days by any enemy or ally of enemy, other than an Insurance or re- 
insurance corapany as above provided, It shnll be lawful for stioh «lemy or 
ally Of enemy to continue to do business in this country and for any person to 
trade with, to, from, for, on account of, on behalf of or for the beneflt of such 
enemy or ally bf enemy, anything in this act to the contrary notwitbstand 
Ing. • • • 

"If no license Is applled for within thirty days after the passage of thls 
act, or if a license shall be ref used to any enemy or ally of enemy, whether 
Insurance or reinsurance company, or other person, making application, or if 
any license granted shall be revoked by the Président, the provisions of sec- 
tions three and sixteen hereof shall forthwith apply to ail trade or to any 
attempt to trade with, to, from, for, by, on account of, or on behalf of, or for 
the benefit of such company or other person. • * • " Comp. St. 1918, f 
3115%bb. 

It is impossible to imagine language which more clearly indicates that 
any person could trade with a German insurance interest for 30 days 
after October 6, 1917, before such trade became unlawful under this 
act. 

It is contended in support of the indictment that this 30-day period 
did not apply to a case where the trading was through an intermediary. 
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but such contention is both strained and illogical. If Glausen was net 
an intermediary, and not anenemy, then the trade was not unlawful. 
The allégation as to the unlawful nature of the trade rests upon th€ 
proposition that it is claimed that défendants, ' in point of f act, com- 
niunicated and traded with thb enemy, because, it is asserted,, Clausen 
was a mère conduit of communication. If the trade was, with the 
enemy, then it was not unlawful, because within the 30 days of grâce 
which the statute allowed. If this conclusion is correct, no crime is 
charged in the indictment, and the demurrer ,roust be sustained. 

As an indictment. of this character must hâve had a serious eflfect 
upon the Personal and business standing of défendants, it is but just 
to them to state that nothing in the indictment reflects upon them, either 
personally or in a business way. Their acts; were entirely lawf ul, and, 
so far as this charge is concerned, they did what they had f uU right to 
do under the law. 

Demurrer sustained. 



COHEN V. TREMONT TRUST CO. 

In re STERNBURG. 

(District Court, D. Massachusetts. December 11, 1918.) 

No. 820. 

1. Bankkuptct <g=>303(3) — Préférence — Evidence. 

Evidence that a bankrupt, vvhose sole bnnk account, whlch was kept 
with défendant trust company, had beeome luactive and luerely nominal, 
had endeavored to secure large loaus from the défendant, held. In connec- 
tion with other faets, to establish that défendant had reasonable cause to 
believe the bankrupt insolvent when he paid two notes not yet due by a 
third party's check. 

2. Bankruptcy <S=3l66{4) — Prei-erence — Evidence. 

Evidence nierely that a banknipt's account witli défendant trust com- 
pany had tieen inactive, and that he had requested larger loans, etc., Tield 
Insufticient to show that défendant had reasonable cause to believe bank- 
rupt Insolvent when It received paynient for two notes, one o£ whlch was 
not yet due. 

Suit in equity by George I. Cohen, trustée in bankruptcy of Israël 
Stemburg, against the Tremont Trust Company. Decree for plaintifif 
for partial relief. 

See, also, 249 Fed. 980. 

Jacobs & Jacobs, of Boston, Mass., for plaintifif. 
Asa P. French and Jonathan W. French, both of Boston, Mass., for 
défendant. 

MORTON, District Judge. This îs a suit in equity by the trustée of 
Israël Sternburg, a bankrupt, to recover certain payments made by 
Sternburg to the défendant, upon the ground that they were préfér- 
ences. The case was heard in open court,. The f açts are as f oUows : 

^ssFoi" other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & indexes 
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The payments in question were two, each of $500, the first being 
made by Sternburg to the défendant on December 1, 1916, the second 
on December 14, 1916. The payment bf December Ist was upon two 
notes held by the défendant for $250 each, one of which f ell due on that 
date, and the other on December 8th. The payment of December 14th 
was also upon two notes of $250 each, one of which f ell due December 
15th, the other on December 22d. There is no doubt that at the time 
of making the payments Sternburg was deeply insolvent, and the only 
question is Whether the défendant had reasonable cause to believe that 
td' be the fact, and that the payments to it would resuit in préférences 
in' its favor. 

. Sternburg had carried on a retail shop iri Washington street, Boston, 
for many years preceding his failure. In the spring of 1916 he ceased 
doing his bariking business at the Prudential Trust Company, and be- 
gan to do business and to deposit with the défendant. He was given by 
it a borrowing crédit not exceeding $1,000, of which he continuously 
availed himself, and he kept with the défendant his only bank account. 
After November 13, 1916, he ceased making deposits of receipts from 
his business, and thereafter made only one deposit, viz. $307, on Decem- 
ber Ist. On that date he had a balance of $194.14, which, with the 
deposit, made $501.14, $500 of which was on that day paid to the de- 
fendant in payment of the first two notes above mentioned (due De- 
cember Ist and December 8th). From that time until the failure Stem- 
burg's balance was only $1.14. The payment to the défendant on De- 
cember 14th (covering the notes due December 15th, and December 
22d) was made with the check of a third party. 

In the latter part of November Sternburg's shop was attached on 
mesne process, and the attachment continued a few days until it was 
dissolved by a bond on which Meyer Goldman and Rudnick appear as 
sureties. On or about December 7th another attachment was placed on 
the shop, which was also dissolved by a bond, with the same sureties, 
given on December 14th. 

An involuntary pétition was filed against Sternburg on December 19, 

1916, on which adjudication was made July 8, 1917. The schedules 
showed liabilities of about $8,400; the only substantial assets con- 
sisted of the stock in trade and fixtures in the store. On February 15, 

1917, the défendant loaned the bankrupt's wife $2,500 on a mortgage 
of the stock and fixtures in the store. This money was obtained for 
use in composition proceedings by Sternburg. Sternburg was a fraud- 
ulent bankrupt, who has been denied his dischargè (see mémorandum 
of décision in this court dated March 25, 1916), and his testimony given 
in this proceeding impressed me as being unreliable. He was obviously 
endeavoring to assist and protect the défendant, regardless of the 
truth. 

The respondent's président, Mr„ Simon Swig, testified that about the 
Ist of December Sternburg came to him and asked for a crédit of 
$2,000 — i. e., $1,000 more than he thén had ; that the witness ref used 
te grant the request; that Sternburg thereupon said he would make 
other banking connections ; that the witness did not keep run of the 
détails of the deposit account himself, and that if he had donc so, he 
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should hâve supposed from what it showed that Sternburg was carrying 
out his plan of liquidating his loans with the défendant, in order to be 
in a better position to open business with some other bank; that he 
himself knew nothing about the attachments on Sternburg's store, and 
supposed him to be ail right; that advance payment of notes was not 
infrequent, and might well occur under such circutnstances. 

The case does not, however, turn on what Mr. Swig knew or be- 
lieved, but upon what the défendant had reasonable cause to believe. 
It must he held to knowledge of such f acts as were évident from its 
own books. At the time of Sternburg's talk with Mr. Swig, the de- 
fendant knew that Sternburg had for more than two weeks suspend- 
ed ail deposits ; it knew that he made no assertion of having any other 
deposit account, or of having made arrangements with any other bank ; 
it knew that he was asking for larger loans. At that time the first at- 
tachment on the bankrupt's shop had just been dissolved. Within a 
week after the first payment to the défendant, and before the sec- 
ond payment to it, the shop was again attached; and within three 
weeks the bankruptcy pétition was filed. On the very day that the 
second attachment was dissolved by the bond given by the bankrupt and 
his brothers-in-law, the last two notes were paid to the respondent. At 
that time Sternburg's balance had for two weeks been $1.14, and the 
account had been inactive for over a month. He had no other bank ac- 
count, and the défendant had no sufficient reason to suppose that he 
had any other. The check which paid the last two notes was not Stern- 
burg's drawn on another bank, but, as above stated, a third person's. 
One of thèse notes was not due for a week. Subséquent to the f allure, 
the respondents advanced $2,500 to the bankrupt's wife on arrange- 
ments made with him, and on a transaction of a soraewhat unusual 
sort for a trust company, in order to assist the bankrupt in his effort at 
composition. 

[1] It seems to me that the facts in the defendant's possession 
at the time of the second payment were amply sufficient to lead a care- 
ful man to the conclusion that Sternburg was insolvent and on the edge 
of failure. The défendant does not stand in any better position be- 
cause knowledge of those facts was split up among several of its officers 
or agents, who did not exchange information. 

[2] As to the first payment the case i s close. The cessation of activi- 
ty in the account, coupled with the request for larger loans was, it seems 
to me, under the circumstances, enough to excite inquiry, which, in 
turn, could hardlyhave failed to disclose that Sternburg's shop had been 
under an attachment. But the attachment had been dissolved, and the 
facts then open to the défendant would hardly be sufficient to warrant 
a finding of reasonable cause on its part to believe the debtor insol- 
vent. The real question on this branch of the case is whether some- 
body connected with the défendant was not closely in touch with Stern- 
burg's affairs, and arranging for payment of the notes in return for 
future assistance in composition proceedings. There may be ground 
for suspicion that this was so; but the évidence is not sufficient to justi- 
fy such a finding. 
256 F.— 26 
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- On ail the évidence I find and rule that the plàihtiff is not entitlfed to 
récover the payftient of December Ist, and is entitled to recover thé ;pay- 
nj'ertt of $500 rtiade on December 14th. 
Decree accordingly. 



CAMPBELL V. BERRYMAN et al. 

In re Bl^RYMAN. 

Plstrlct Court, N. D. Georgla, E. D. January 6, 1919.) 

No. 33. 

Evidence <g=a591 — Pabtt Cali-ed by Adversary — Effect of Testimont. 

Where plaintiff Is çompelled to rely on the testlmony of défendants to 
mabe out his case, and calls thera as \vitnes«es, he is not bound by their 
gênerai statements of bona fides of a transaction ; but flnding rnay be for 
him, If the other testlmony is so inconsistent with such statements as to 
show they are untrue. 

In Equity. Suit by G. L. Campbell, trustée, against Sim Berryman 
and another. Heard on report of spécial master. Case re-referred to 
master. 

See, also, 256 Fed. 405. 

Erwin, Rucker & Erwin, of Athens, Ga., and Dorough & Adams, of 
Royston, Ga., for trustée. 

Stephen C. Upson, of Athens, Ga., and Alex S. Johnson, of Royston, 
Ga., for défendants. 

NEW M AN, District Judge. G. L. Campbell, as trustée in bank- 
ruptcy for Sim Berryman, bankrupt, filed a pétition against Mrs. M. 
E. Cheek and Sim Berryman on the equity side of this court, seeking 
to set aside a certain deed and transfer of bond for title from Sim 
Berryman to Mrs. M. E. Cheek; the original pétition charging that 
said deed and transfer of bond for title were without considération, and 
made for the purpose of hindering, delaying, and defrauding the credi- 
tors of Sim Berryman, and at a time when Sim Berryman was insol- 
vent, and the said Mrs. M. E. Cheek had knowledge of the facts al- 
leged. 

This case was referred to Austin Bell, Esq., as spécial master, and 
he heard the case and lias made a report. He says in his report, among 
other things : 

"ïhe plaintiff, having introduced the défendants as his wltnesses, though 
he mlght show they were mistalien, cannot take the position that they weru 
unworthy oî belief ; hence. the évidence being Insiifliclent to show the défend- 
ants are mistalten in their testlmony as to the materlal points In the case, the 
plaintiff Is bound by their évidence, and the resuit is necessarlly a findlng lu 
favor of the défendants." 

There bas been considérable argument by counsel as to whether the 
spécial master was correct in his view of the law in thus refusing to 
consider any objections to the testlmony of thèse witnesses for the 
plaintiff. 

®33For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digeets & Indexes 
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It seems to hâve been a case where the plaintiff was compelled to rely 
upon the testimony of the défendants to make out his case, and in this 
respect, as well as many other respects, is very much like the case of 
McLean v. Clark and others (C. C.) 31 Fed. 501. The décision in the 
caSe referred to was by Judge Brown, at that time a judge of the Dis- 
trict Court, afterwards a member of the Suprême Court of the United 
vStatCÊ. 

A number of cases hâve been cited on the subject, but this case has 
impressed me more than any of the others. The second headnote of this 
case, relating especially to the point in question hère, is as foUows : 

"Where a party is called as a witness by the opposite party, the latter is 
not bound by his gênerai statement as to his motives or intention in a par- 
ticular transaction, but may draw any inference from his testimony whlch the 
facts stated by tlie witness seem to justlfy." 

As I gather from the master's report, he was unwilling to consider 
the criticisms made on the testimony of Berryman and Mrs. Cheek. 

A number of grounds were urged why the testimony of thèse two wit- 
nesses, instead of sustaining their case, as held by the master, showed 
conclusively that the transaction was fraudulent, and made for the pur- 
pose of defrauding the creditors of Berryman, with Mrs. Cheek's 
knowledge. The case of McLean v. Clark, supra, takes a différent view 
of the law from that apparently held by the master in this case. In the 
opinion in that case it is said : 

"It is insisted, however, that as Mcl^ean was called as a witness by the 
défendants, they are bound by his statements that the transaction was bona 
flde, and that Shaw has no interest in this suit. We do not so understand the 
law. Whlle it is undoubtedly true, as a gênerai rule, that a party oiïering a 
witness in support of his case represents him as worthy of belief, and will 
not be permitted to impeach his gênerai réputation for tnith, or impugn his 
credibility by gênerai évidence, he has never been considered as bound by his 
gênerai statements as to motives or intention, or his bona fldes in a particular 
transaction, but may draw any Inference from his testimony which the facts 
stated by the witness seem to justlfy. Pnrticularly is this true wliere the 
party Is compelled to prove his case from tlie mouth of the opposite party, 
who may be presumed to be hostile to him. In a similar case (Chandler v. 
Town of Attica [C. C] 22 Fed. 625), Judge Wallace lield, in passing upon a 
similar issue, that the court was 'at llberty to disregard the testimony of the 
parties, so far as it is ineredible, and to interpret the transaction in a way 
consistent with the ordinary conduct and motives of business men.' " 

Counsel for défendants hère rely mainly upon the case of Dravo v. 
Kabel, 132 U. S. 487, 490, 10 Sup. Ct. 170, 171 (33 L. Ed. 421). In that 
case, in the opinion by Mr. Justice Harlan, it is said: 

"So that, when the plaintiffs used the dépositions of Dippold and Fabel, 
taken 'as under cross-exaniination,' they made those parties their own wlt- 
nesses!. While the plaintiffs were not coneluded by their évidence, and might 
show they were mlstaken, it coald not be properly contended by the plaintiffs 
that they were unworthy oî crédit. The évidence must be glven such weight 
as, under ail the circumstances, it is falrly entitled to receive." 

It seems to me that there is no inconsistency between the language 
used hère and that used by Judge Brown in the McLean v. Clark Case, 
supra. If the testimony of the witnesses itself showed such inconsist- 
ency as made it unworthy of belief, there was no necessity for showing 
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either gênerai bad character or lack of truthfulness. Their testîmony, 
in such a case, if it shows clearly, as claimed hère, that it is unworthy 
of belief, destroys itself . I think it is perf ectly évident that if the mas- 
ter agreed with the contention for the plaintiff, and consequently 
thought the testimony of Berryman and Mrs. Cheek, not only failed to 
show that the transaction was bona fide, but showed the contrary, and 
that it was fraudulent and void, he had a right to se hold. As I under- 
stand it, he felt he could not hold that the transfers were not bona fide, 
when they swore they were, although he may hâve believed the testi- 
mony was ample, outside of their own statements as to the bona fides 
of the transaction, to show that this was not true. 

I think the master erred in this, and consequently the report ought to 
be sent back to him, that he may find whether, under a proper view of 
the law, thèse transfers were made in good faith, and were not made 
for the purpose of hindering, delaying, and defrauding creditors. I 
think the law is, and the master should find, as stated in McLean v. 
Clark, supra, that the plaintiff is not entitled to impeach the testimony 
of Berryman and Mrs. Cheek by proving them to be unworthy of belief 
generally, but he should hold that their testimony as to the bona fides 
of the transaction is not entitled to be believed, if their other testimony, 
and the inferences necessary to be drawn from it, show that their state- 
ments as to the good faith of the transaction are not true. In other 
words, if they swore that thèse deeds were made in good faith, and their 
other testimony as to facts which occurred in connection with and as 
a part of the case showed that their statements of good faith cannot be 
true, he is not compelled to believe their statements as to their motives 
and intention in the matter. 

Counsel for the défendant say in their brief : 

"Witnesees swore that the conveyances were bona fide, and made at the 
time that they were dated. No other évidence to the contrary; so how could 
the master hâve found otherwise than this, aslde from the Dravo Case?" 

As I hâve stated, if the other évidence in the case shows it could not 
hâve been true that the conveyances were bona fide, the master would 
hâve the right to so hold, notwithstanding the fact that Berryman and 
Mrs. Cheek swore they were made in good faith. The fact that they 
were put up as witnesses by the plaintiff does not require the master to 
believe something which is incredible. For instance, if the évidence was 
clear that the transfers were dated back, as claimed by the plaintiff ; 
instead of being made in 1913, were made some time in 1915, and with- 
in four months of the bankruptcy proceeding. 

With thèse statements of the proper rule of law, the report is sent 
back to the master, with instructions to reconsider the case, hearing any 
further arguments or any f urther testimony that may be offered, and 
décide it in view of the law as herein endeavored to be stated. 



CAMPBELL V. BERUYMAN i05 

' (266 F.) 

CAMPBELL y. BERRTMAN et aL, 

In re BERRYMAN. 

(District Court, N. D. Georgla, E. D. March 21, 1919.) 

No. 33. 

Fbaudulent Convetances <©=5295(1) — Evidence. 

Clrcuinstances, thoiigh siispicious, held tnsufficient to justify selting 
aside conveyance as fraudulerit. 

In Equity. Suit by G. L. Campbell, trustée, against Sim Berryman 
and another. Bill dismissed. 

Dorough & Adams, of Royston, Ga., and Erwin, Rucker & Erwin, 
of Athens, Ga., for trustée. 

Stephen C. Upson, of Athens, Ga., for défendants. 

NEWMAN, District Judge. This case bas been before the court 
herctofore on exceptions to the report of the spécial master, and an 
opinion was filed by me on January 6, 1919 (256 Fed. 402), in which 
it was held that the spécial master had erred, and directed that the 
case be re-referred to him for further considération. 

Recently, while in Athens, counsel for both plaintifif and défendants 
appeared before me and asked that I hear the whole case on the 
merits, as the spécial master felt himself disqualiiied. An order was 
made to that efïect, and argument was had on the merits of the case 
before me. The question is whether the transfers from Sim Berry- 
man to Mrs. Cheek, bis mother-in-law, are fraudulent and void. 

As the opinion above referred to, heretofore filed in this case, 
shows, the principal witncsses offered by the plain'tifï on the hearing 
before the master were Sim Berryman, Mrs. Cheek, Alex S. Johnson, 
and Linton Johnson, and there were other witnesses whose testimony 
was not so material as that of those named. The spécial master, in 
his report, which, as stated, I hâve heretofore considered and passed 
upon, on questions of law in the case, says this: 

"The plaintlfC having introduced the défendants as his witnesses, thougli 
he might show they were niistaken, oivnnot take the position that they are un- 
worthy of bellef; hence, the évidence being Insuflicient to .show the défend- 
ants are mistaUeii tu their testimony as to tlie material points In the case, 
the iilaintiff Is bovmd by their évidence, and the resuit is necessarily a finding 
in favor of the défendants." 

I differed with the spécial master about that, and in the opinion 
filed on January 6th, after citing authorities, held as follows: 

"If the testimony of the witnesses itself showed such inconsistency as made 
It unworthy of belief, there was no necessity for showing either gênerai bad 
character or lack of truthfulness. Their testimony, in such a case, if it 
shows clearly, as claimed hère, that It is unworthy of helief, destroys itself. [ 
think it is perfectly évident that If the master agreed with the contention 
for the plaintiff and consequently thought the testimony of Berryman and 
Mr.s. Cheek not only failed to show that the transaction was bona flde, but 
showed the contrary, and that It was fraudulent and void, he had a right to 
so hold. As I understand it, he felt he could not liold that the transfers were 

®=3For other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & InUeiee 
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not bona flde when they swore they were, altliougli he may hâve belleved tho 
testimony was ample, outslde of tlielr own stateménts as to tbe bona fides of 
the transaction, to show that this was not tnie." 

The spécial master had stated in his report that : 

"While there are a number of suspicious circumstances conneeted with this 
case, such as the évidence of Mrs. A. Berryman to tbe efCect that Mrs. M. 
E. Cheek told her in 1916 that the land belonged to Sim Berryman (which Mrs. 
M. E. Cheek denied), and the statement of Sim Berryman on March 9, 1915, 
that the land was hls (in an application for a loan), the f allure to record the 
deed, the failure to change the tax returns from Sim Berryman to that of Mrs. 
M. E. Cheek, the statement of Sim Berrj'man at one time that he borrowed 
money from his mother-in-law over a period of 15 or 20 years prior to 1913, 
and hisi statement on another occasion that he borrowed money from her for 
a period of 8 years, yet, suspicious as thèse circumstances may be, they are 
susceptible of explanatlon, and, while thèse thlngs may leave an exceedingly 
bad taste yet the positive sworn testimony of the grantor and the grantee and 
other witnesses in the case to the effect that, regardless of how much he bor- 
rowed each year, in 1913, on a settleraent or an accountlng, It was agreed 
that Sim Berryman was Indebted to Mrs. M. E. Cheek In the sum of $8,000 
or $9,000, and Berryman testlfying that this amount was correct, and that he 
agreed to it, and ail the witnesses testlfying that the deed and the transfer of 
the bond for tltle were made in payment of the existirig indebtedness, and 
were executed and dellvered on the date they bear, circumstances adduced by 
the évidence which would tend to créa te an atmosphère of suspicion are not 
sufiicient to overcome the positive sv.'orn testimony of thèse witnesses." 

The testimony to which the master alhides is now before me. At 
the time of the argument in this case at Athens I was impressed with 
the argument of counsel for the plaintiff, and was very doubtf ul what 
should be done in the case; but since I hâve been back in Atlanta I 
hâve gone through the testimony carefully, and after full considéra- 
tion of the same I do not see that it justifies a finding for the plaintiff. 
I think the spécial master stated the case very well in the language I 
hâve quoted above. It is very suspicious, and, as he expresses it, 
"leaves a bad taste in the mouth," yet, in my opinion, it is not suffi- 
cient to justify setting aside the conveyances involved on the ground 
that they were made to hinder, delay, and defraud creditors, and that 
they are fraudulent in character. I hâve held the matter up, and taken 
time to tbink about it, and that is my conclusion. While the case 
looks gravely suspicious, it is not such as would authorize a finding in 
favor of the plaintiff. 

The decree must be that the bill be dismissed. 



DAVIS V; BALTIMORE &■ 0. K. CO. 407 

(256 P.) 

DAVIS V. BALTIMORE & O. R. CO. '; ' ; 
(District Court, D. Miisssachusetts. February 11, 1919.) 
No. 932. 
.1. CouBTS iS=»323 — JuBisDicTioN oF Febekal Courts-^ Frauçulent Removai- 

INTO DiSTBICT. 

The burden rests upon a défendant to prove that the reinoval of plain- 
tifif frotû one state to another was for the purpose of conferrlng jurlsdic- 
tlon on the fédéral court in tliat state. 
2. Courts ®=»274 — Jubisdiction of Fédéral Courts — District of Suit — Cor- 
porations — "DoiNG Business in District" — "Présent in District." 

A railroad company, which opérâtes no Une of road withln a fédéral dis- 
trict, but merely maintalns an office therein for sollcitatlon of passenger 
and freight business, paylag the rent and salaries of the employés, heUl 
not doing business uor "présent in the district," In euch sensé as to be sub- 
ject to suit in the fédéral court therein. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

At Law. Action by Earl A. Davis against the Baltimore & Ohio 
Railroad Company. On plea in abatement. Plea sustained. 

Nathan B. Bidwell and John T. Wheelwright, both of Boston, Mass., 
for plaintiff. 

Frederick Foster, of Boston, Mass., for défendant (specially). 

MORTON, District Judge. The plaintifif brought this action at law 
against the défendant to recover dainages for loss of consortium 
through Personal injuries sustained by his wife while a passenger in the 
defendant's railroad train in the state of West Virginia. Service was 
made on "Edwin E. Baekey, New England passenger agent and in 
charge of its (defendant's) business at Boston in said district" (mar- 
shal's return). The défendant has appeared specially, and has pleaded 
(1) that the plaintiff was not a citizen and résident of Massachusetts 
at the time when suit was brought; and (2) that the défendant was 
not doing business, nor legally found, within this district at that time, 
and that the agent upon whom service was made was not authorized to 
receive service of process against it. The matter was heard by the 
court on oral and documentary évidence. 

[ 1 ] Upon the first question, viz., whether the plaintiff was a citizen 
and résident of Massachusetts, judgment was given orally at the con- 
clusion of the arguments, substantially as follows: 

"As to the questioa of diversity of citizenship, the test is whether It existed 
at the time when the suit was brought, namely, on October 29, 1917. Undoubt- 
edly the plaintiff was a citizen of Massacth\isetts to start with. The défendant 
undertakes to establish, first, that the plaintiff lost his Massachusetts citizen- 
ship and became a citizen of West Virginia ; and, second, that his return to 
Massachusetts was for the purpose of instltutlug thèse actions. As to the 
first, the case is close. The plaintiff had no time contract with his employer, 
and, when he went down to Ijambérton, was not comraitted to stay there, if 
he did not like it. His letters showed plainly that he regarded the removal as 
more or less of an experinient. He continued to live there almost a year, but 
never under satisfactory conditions. He never took his household goods there; 

(@;s5For othsr cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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they always remalned In Massachusetts, at the home of his wlfe's family, wlth 
whom he had previously llved. Aside (rom his statement in the draft regls- 
tration, I should be incliiied io say that the intention to abandon uncondition- 
ally the domicile in Massachusetts and take up one in West Virginia was not 
establlshed. 

"But it is unnecessary to décide this question, because, even If it be thought 
that a West Virginia domicile was acquired, I hâve no doubt that It was 
abandoned when the plaintiffi retumed to Massachusetts, and abandoned for 
other reasons than those connected with this lltigation. It devolves upon the 
défendant to establlsh that the return to Massachusetts was for the purpose 
of eonferrlng jurisdlction on this court. There is no évidence at ail that 
that was the fact, except such inferences as can be properly drawn from the 
facts that the plaintiff returned on October 16th (his wlfe had retumed In the 
previous May, and was already living hère wlth her parents), and that the 
suit was brought about two weeks later. There were many and entirely adé- 
quate reasons why the husband should return to Massachusetts, reasons which 
had nothlng to do with any claim for damages by his wife. I hâve no doubt 
that they were the motives which controlled his action. The case is not one 
in which the change of jurisdictlon changes substantial riglits, and no reason 
bas been suggested why the plalntifC derlved any materlal advantage in this 
lltigation by bringlng it hère, instead of in West Virginia. No motive is showu 
which would hâve led him to atteœpt a colorable change of résidence for the 
purpose of bringlng this action. I am satisfled that the plaintlff is a citizen 
and résident of Massachusetts, and that the requisite dlverslty of citizensbip 
exlsts." 

[2] The secorid question, viz., whether the défendant was doing 
business within this district and was legally présent herein at the 
time of service, and whether the agent upon whom service was made 
was authorized to receive service of process against the défendant, was 
taken under advisement. The facts in relation thereto are as follows: 

The défendant does not own or operate, and never has owned or 
operated, any railroad within this district. Its railroad does not ex- 
tend farther north than New York, if so far. It hired an office in Bos- 
ton and paid the rent therefor; and it had done so for a number of 
years. Baekey (on whom service was made) was in charge of this 
office and had other employés under him. He and they were hired and 
paid by the défendant. They were employed to solicit f reight and pas- 
senger business for the défendant, and they did so actively. The de- 
fendant's name was displayed on the window of the office, with the 
words "Passenger Office" or "Ticket Office," and tipon its timetable 
folders, under "Boston," Mr. Baekey's name appeared as "New Eng- 
land Passenger Agent." The defendant's name appeared in the télé- 
phone index in connection with the office referred to. The list of cities 
in the folders contained about 60, among them being Los Angeles, Cal., 
Seattle, Wash., New Orléans, La., Chicago, 111., Atlanta, Ga., Kansas 
City, Mo., and Minneapolis, Minn. Speaking generally, it included the 
principal transportation points in continental United States. At each 
of them, the défendant apparently maintained agents with duties more 
or less like Mr. Baekey's. 

It does not appear that any tickets were actually sold by Mr. Baekey 
or the men in that office, Tickets could be obtained there, but in 
exactly what way does not appear. Nor does it appear that any money 
or property belonging to the défendant was kept in this district, nor that 
bills owing to it were collected hère by Baekey or his assistants, nor 
that bills of lading were issued by them. 
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On the question whether a défendant corporation was doing business 
in any given district to such an extent that it can be said to hâve been 
corporately présent there, the cases shade into one another. In St. 
Louis Southwestern Ry. Co. v. Alexander, 227 U. S. 218, 33 Sup. 
Ct. 245, 57 L. Ed. 486, Ann. Cas. 1915B, V, Reynolds v. M., K. & T. 
Ry. Ce, 228 Mass. 584, 117 N. E. 913, and Walsh v. Atlantic Coast 
Line Ry., 256 Fed. 47, D. C. Mass., Feb. 19, 1916, the corporation was 
held to be présent. In Green v. C, B. & Q. R. R. Co., 205 U. S. 530, 
27 Sup. Ct. 595, 51 L. Ed. 916, and in American Electric Welding Co. 
V. Lalance & Grosjean Co., 256 Fed. 34, D. C. Mass., July 31, 1917, it 
was held not to be présent. This case seems to me to be distinguishable 
from the Walsh Case, and to fall within the latter class of cases rather 
than in the former. 

The plea in abatement will therefore be adjudged good, and the ac- 
tion dismissed. 



GRAUSTEIN v. RUTLAND R. CO. 

(District Court, D. Massachusetts. Marcli 4, 1919.) 

No. 914. 

1. Courts ©=274 — Jurisdiction oi'- Fédéral Courts — District of Suit — "Do- 

ing Business" — "Présent in Stai-e." , 

A foreiprn railroad conipaii.y, having no line of road in Massachusetts, 
but maintaining an office In' Boston and ani agent authorized only to solicit 
business and take orders for ticlîets, which he obtained from a tourist 
agent supplied with ticlîets by such corapaivy and others, lielA not doing 
business or présent in the state, so as to be subject to suit there under 
Judicial Code, § 51 (Conip. St. § 1033). 

[Kd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Doing Business.] 

2. CoMMEECE iS=>92 — Suit to Enfohce Ordeks of Interstate Commerce Com- 

mission — Jurisdiction. 

Interstate Commerce Act Feb. 4, 1887, § 16, as amended by Act Jime 18, 
1910, § 13 (Coni)). St. § S5S4), pi-oviding for suits against railroad com- 
panies to enforce brders of the Interstate Commerce Commission in the 
district in which the complainant résides, does not authorize service of 
process beyond such district. 

At Law. Action by Ida S. Graustein against the Rutland Railroad 
Company. On plea in abatement. Plea sustained, and action dis- 
missed. 

William H. Garland, of Boston, Mass., and William A. Graustein, 
of East Cambridge, Mass., for plaintifif. 

Ralph A. Stewart, Choate, Hall & Stewart, and Walter A. Dane, ail 
of Boston, Mass., for défendant (specially). 

MORTON, District Judge. This plea in abatement raises the ques- 
tions (1) whether the défendant is within the jurisdiction of the court 
and subject to suit hère; and (2) if not, whether service on it in Ver- 
mont was good. The f acts are as f oUows : 

[1] The défendant is a Vermont corporation. Its principal place 

^=ïFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of business is în that-stâte.' ,It neither owns nor opérâtes any ràilroad 
within this district. The process issuediagainst it in the présent suit 
was served in Boston, upon one Burrell, aàd , upoh one Marsters, eaçh 
of whom is sàid in the marshal's return of service to hâve been an agent 
of the défendant. Btîrrell was employedby the défendant on a salary. 
His office was a room in the Old South Building on Washington stf eet. 
On the door of this roorii wàs a sign giving his name,- with the addition 
"General Agent Rutland Ràilroad." He kèpt there and used with the 
defendant's assent stationery marked "Rutland Ràilroad." The rent 
of the room was paid by the défendant. None of its tickets were kept 
there. Burrell's duties were to solicit business for it, and to take orders 
for tickets which hè obtained from other persons, usually from Mars- 
ters. On the folder time-tables issued by the défendant, BurreH's 
name appears in a list of ticket a;gents through New England. Burrell 
occasionally discussed the adjustment of claims ; but it does not appear 
that he ever decided any question of that sort, or had any authority to 
act for the défendant, except in the solicitation of business and the 
procuring of tickets in the manner stated. 

Marsters was a "tourist agent," whose office was at 248 Washington 
Street. He represented varions railroads, among them the défendant. 
He was supplied by it with a small stock of local tickets, issued by it 
for passage ùver its lines outside of Massachusetts, 'which he was au- 
thorized to sell on its account. When a prospective passenger desired 
a ticket from Boston to a point on the Rutland Ràilroad, Marsters 
obtained it from the Boston & Maine Ràilroad, which issued to hini the 
tickets pyer the Rudand Ràilroad as agent for the Rutland. Marsters, 
in what he did for the défendant, acted under the supervision of its 
gênerai passenger agent. No part of his office rent or expenses were 
paid by it. It does not appear whether Marsters worked on a commis- 
sion or on a salary. 

I am unable to distinguish this case from Green v. C, B. & Q. R. 
Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, as the facts in the 
Green Case are stated by - McPher.son, J., in Goepfert v. Compagnie 
Gen. Transatlantique (C. C.) 156 Fed. 196, at page 198. Ag I am bound 
b}' the Green décision, I rule that the défendant was not so présent or 
represented within this district as to be subject to suit hère under sec- 
tion 51 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1101 
[Comp. St. § 1033]). See, too, Davis v. B. & O. R. R. (D. C. Feb. 11, 
1919), 256 Fed. 407. 

[2J It foliows that the case must be dismissed unless jurisdiction is 
specially conferred bv Interstate Commerce Act Feb. 4, 1887, c. 104. 
§ 16, 24 Stat. 384, as' amended by Act June 18, 1910, c. 309, § 13, Z6 
Stat. 554 (U. S. Compiled Stats. § 8584), which reads as foliows : ■ 

"If a carrier does not (:ompl.y witli aiiovdpr for the paynient of moue.y 
within the t'ime llniit in such order,, Ihe conipluiniuit, or any person i'or whose 
benefit Such order was iiiade. inny flle iu the tCireiilt Court] of the Uiilted 
States for the district in which he résides or In which is located the principat 
operating office of the carrier, or through wliich the road fit the carrier ruijs, 
or in any state court of gênerai .lurisdlction having jurisdiction of the parties, 
a pétition setting fortli brlefly tho causes for which he clàims damages, and 
tlie order of the commission in the premiscs. Such suit, in the [Circuit Court] 
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of the United States shall proceed in ail respects like otlier civil sults for dam- 
ages." 

"To obtain jurisdiction there must be service." Moody, J., Green v. 
C, B. & Q. R. Co., supra. In addition to the service on Burrell and 
Marsters, above described, copies of the order of this court for the 
défendant to appear and answer in this suit were served on the de- 
fendant's principal officers at Rutland, in the state of Vermont, where 
its principal office is located. Is such service good? 

It is, of course, within the power of Congress to provide that process 
from a fédéral court may run and be served anywhere in the United 
States. Such jurisdiction, being of exceptional character, ought not 
to be assumed by a court without clear statutory authority therefor. 
So far as I am aware, in every case in which the process of a Dis- 
trict Court runs beyond its own district, there is explicit provision to 
tbat effect, which is lacking in the section under discussion. This ab- 
sence is highly significant in view of related statutory provisions. In 
the analogous matter of suits to enforce certain orders of the Interstate 
Commerce Commission (see U. S. Compiled Stats. §§ 993, 994), it is 
specially provided that — 

"The orders, writs and processes of the District Courts may in thèse cases 
run, be served, and be returnable anywhere in the United States." U. S. 
Comp. St. § 995. 

This provision applies to a section beginning, "The venue of any suit 
hereafter brought to enforce * * * any order of the Interstate 
Commerce Commission shall be in the judicial district whërein is the 
résidence of the party or any of the parties upon whose pétition the or- 
der was made" (U. S. Comp. St. § 994), which is fuUy as strong for 
the plaintifï as the provision in section 8584 on which she now relies, 
viz., that "the complainant * * * may file in the * * * dis- 
trict in which he résides," etc. Again, in the section of the Interstate 
Commerce Act relating to joining two or more défendants in cases to 
enforce orders of the Commission — this is a case against a single de- 
fendant — it is provided: 

"Service of process against any one of such défendants as may not be 
fonnd In the district where the suit is brought inay be made in any district 
where such défendant carrier has its principal operating oflice." U. S. Comp. 
St. § 8584, cl. 3. 

The language of section 8584 is substantially équivalent to that of 
section 51 of the Judicial Code, viz., that "suit shall be brought only in 
the district of either the plaintifï or the défendant," under which it 
is settled that the plaintifï cannot sue in his own district unless he can 
get service on the défendant there. In re Keasbey & Mattison Co., 160 
U. S. 221, 16 Sup. Ct. 273, 40 h. Ed. 402. ^ 

I therefore reach the conclusion that section 8584 does not authorize 
process to be served beyond the district in which the suit is filed. 

Plea in abatement adjudged good; action dismissed. 
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In re REED. 
(District Court, N. D. Georgia. Marcli 14, 1919.) 

BANKEtrPTCT lS=>407(-5) — DISCHARQE — GROUND OF KEFUSAL FaLSE FiNANCtAI. 

Statement. 

Omission îrom statement made by bankrupt to bank, on wliieh he ob- 
talned crédit, of his Indebtedness to usilrlous money louners, is not cured, 
as regards Its belng ground for déniai of discharge, by omission from 
his statement of an equity In real estate of practically the same amount, 
owned by him. 

In Bankruptcy. In the matter of Thomas Reed, bankrupt. On 
objections to discharge, and pétition to review spécial master's report, 
deciding against bankrupt. Décision affirmed. 

King & Spanding, Rosser, Slaton, PhiUips & Hopkins, and J. J. Sla- 
ton, ail of Atlanta, Ga., for objectors. 

Hendrix & Silverman, of Atlanta, Ga., for bankrupt. 

NEWMAN, District Judge. The objection to discharge is on the 
part of the Atlanta National Bank and others, and the chief ground of 
the objection is: 

"For that the said bankrupt, on or about the 2.5th day of October, IGIS, made 
a statement In writing to the Atlanta National Bank, a oopy of whieh Is 
hereto attached, made a part hereof, and marked Exhibit A, and that, on the 
basis of said statement, tlie said banknipt obtained money from the said 
Atlanta National Bank ; that said statement was a materlally false state- 
ment In writing made by said bankrupt to the Atlanta National Bank for the 
purpose of obtaining money or crédit; and that said baiikrupt, based upon 
such statement, did obtain money, to wlt, the sum of $1,500." 

There is another objection upon the ground that the bankrupt failed 
to keep books of account, so that his financial condition might be as- 
certained; but the second ground was not passed upon by the master, 
for the reason that, having passed upon the first ground in the.manner 
in which he did, it wafi unnecessary to détermine the second objec- 
tion. 

There is no question made hère that the bankrupt did not make the 
statement claimed to bave been made (the statement being in writing 
and in évidence) ; but the claim is that at the time be made the state- 
ment, and omitted the fact that he owed $1,500 to King Bros., he own- 
ed real estate worth substantially the amount of the debt he owed 
to King Bros., which he also left out of his statement, and this, it is 
claimed, offset his failure to state his indebtedness to King Bros., and 
rendered the statement not materially false for that reason. 

The question which has been argued before me, and which is con- 
ceded by counsel for both sides to be purely a question of law, is 
whether the omission from the statement made to the bank of his 
indebtedness to King Bros, is cured by the fact that he also omitted a 
like amount in real estate which he owned. This question is not new, 
and seems to hâve been before the courts in a number of cases. 

The main case relied upon by the objecting creditors is that of In 

«gssFor other cases .see same topic & KEY-NUMBER ia aU Key-Numbered Digests & Indexes 
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re Maaget (D. C.) 40 Am. Bankr. Rep. 221 (245 Fed. 804), in which 
the court held as foUows, as stated in the headnotes : 

"Neither a banknipt nor any one else may défend a wrltten statement of 
hls financial condition, merely by showing that tlie balance Is substantially 
correct. 

"A financial statement from which a bankrupt knowingly omits an enforce- 
able liabillty for the purchase price of goods, even though he thought It would 
do no harm, and that he was net then liable, is sufficiently false to bar a 
discharge." 

This décision was by Judge Hand, of the District Court for the 
Southern District of New York, and subséquent to this the case of 
In re Kerner (D. C.) 245 Fed. 807 (40 Am. Bankr. Rep. 183), arose in 
the same court, and the décision by Judge Hand, as stated by the head- 
note, was as f ollows : 

"Where a bankrupt, who issued a financial statement in January, omlttcd 
from his list of assets goods purchased for the spring trade, and omitted from 
the list of hls llabillties debts incurred by the purchase of such goods, his ofEer 
of composition must be denied, despite hls claim that It was customary in 
the trade to omit from the financial statement such assets and liabiUties." 

In the body of the opinion Judge Hand says : 

"This case falls directly under my ruling in Re Maaget [D. C.] 245 Fed. 804, 
and I shall foUow It, unless it appears that it bas been overruled in Re Rosen- 
tiial, 231 Fed. 449, 145 G. C. A. 443. The opinion in that case does net pass 
upon the point, and I hâve no means of determining whether it was ralsed on 
the appeal. In any event the opinion below does hôt diverge from In re 
Maaget, but quotes it with approval, and the case bas the distinguishing point 
that the bankrupt, who could not read or wrlte, may well hâve supposed the 
statement to hâve been true. I cannot find that any court bas decided that, 
where a bankrupt deliberately chooses to omit a liabillty for the purchase 
priée of goods still on hand, he has made a true financial statement. Scienter 
is, of course, a necessary élément in the charge, and it would be a défense to 
show that the bankrupt, however erroneously, supposed that the liabillty dld 
not in fact exist." 

In that case a confirmation of composition was denied by reason of 
the false statement. This case, however, subsequently went to the 
Circuit Court of Appeals for the Second Circuit, and is reported in 
4.1 Am. Bankr. Rep. 507 (250 Fed. 993, C. C. A. ). The head- 
notes in that case are as f ollows: 

"Where it appears that an alleged bankrupt In the cloak and suit business 
furnished a financial statement to a créditer in January, which was made as 
of Kovember of the preceding year, and omitted therefrom sprlng merchandlse 
and liabllltles for the same amount, and there is nothing to show that if the 
omission had been set forth in the statement the crédit would not bave been 
given, an application for the confirmation of a composition offered by the 
bankrupt should not be denied because of sald omission. 

"A statement in order to bar a discharge under section 14b of the Bank- 
ruptcy Act must be 'materially' false. It must not only be Intentionally 
untrue 11 It Is to deprive the bankrupt of his discharge, but it must be uiitrue 
as respects a material matter; that is, a matter, if diselosed, would liavc 
caused the party who was to act upon the statement to wlthhold the crédit 
which he extended." 

The décision, as shown by the headnotes just quoted, is by a ma 
jority of the court; Judge Hough dissenting. There are other au- 
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thorities cited, but thèse two are the main autboritie? reliecl upon, 
and I think this case must be decided on its own péçuliar facts. 

If the fact that the bankrupt owed money to King Bros., who were 
usurious money lenders, hjid been disçlosed, would the bank hâve 
loaned him the $1,500? There was no évidence on this question, either 
in favor of or against the bankrupt ; but I think it is reasonable to 
conchide that the fact that he owned an equity in real estate of prae- 
tically the sâme amount would not overcome the efïect, in the lender's 
mind, of the fact that he w^as borrovving money, and at that time owed 
money, at a high and usurious rate pf interest. 

If the décision of the majority of the court in Re Kerner, supra, 
should be considered as deciding the law of this matter, the facts in 
that case are so différent from this that I would be unwilling to fol- 
low it, as I am requested to do hère. In tliis case the bankrupt ov^d 
this $1,500, which he must hâve kpown, or certainly should hâve 
known, and he failed to put it in his statement to the bank, made for 
-the purpose of obtaining a loan there. The fact that he owed this 
$1,500 would, of itself, he a material omission without référence to 
the character of the debt, and when the character of the debt is con- 
sidered it is clearly material. 

In my opinion this is a materially false statement under the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, .30 Stat. 544 [Comp. St. §§ 9585- 
965'^]), and should deny the bankrupt his discharge. Consequently 
I think the spécial master decided the case correctly, and his décision 
must be affirmed. 



In re DELHONICO'S. 

(District Court, S. D. New York. Jannary 4, 1919.) 

Bankiiuptct ®=249 — Eeceivers — Continuation ov Bankrupt" s Business. 
Reeeivers In bankruptcy of Delmonieo's, after operntlng the business 
for three months at an ineréhslng profit, granted leave to continue the 
same untll sale or appointment of a trustée. 

In Bankruptcy. In the matter of Delmonieo's, alleged bankrupt. 
On application by reeeivers for leave to continue business. Granted. 
Zalkin & Cohen, of New York City, for plairitiff. 
Rosenberg & Bail, of New York City, for défendant 

MAYER, District Judge. This is an application by the reeeivers, 
Maurice P. Davidson and Grosvenor Nicholas, for leave to continue 
the business of Delmonieo's, now being conducted by them, until a 
«aie thereof or until the élection of a trustée. 

Thèse reeeivers were appointed by this court on October 4, 1918. 
During the first month of opération, in October, the resuit showed a 
net loss of $10,0C)0, in round numbers, on a total business of $39,000, 
in round numbers. November showed a net profit of some $9,500, on 
z total business of nearly $87,000, and December showed a net profit 
of upwards of $10,000, on a total business of $86,000, and it is esti- 
mated that the business for January, 1919, will show a substantial 
profit. 

®=3For other cases sec same toplc & KEY-NIIMnER In ail Key-Numbered DlEeptR & Indexe» 
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This encouraging progress has been accomplished by highly intelli- 
gent administrative effort on the part of the receivers, who hâve in- 
stituted necessary économies and hâve endeavored to eliminate waste, 
while at the same time keeping the business up to its traditional stand- 
ards, and, indeed, improving the service to the patronizing public. 

During the opération of the business by the receivers, ail rent and 
taxes vi'hich hâve accrued during their occupancy hâve been paid, The 
business is substantial, and there are about 200 employés, many of 
whom hâve been at Delmonico's in one capacity or another for many 
years. "The Delmonico tradition of conservatism and excellence," 
the receivers state, has been "caref uUy preserved." 

In addition to the gratifying results obtained by the application of 
good business methods, it is probably true that the business of this old- 
time restaurant has improved, to some extent at least, because of senti- 
mental reasons. Delmonico's dates back to 1825, and was established 
about 1845 at what later became the site of the old Steven's Hôtel at 
7 Broadway. When croton water was introduced into. the city, the 
occupants of the houses fronting on Bowling Green érected a fountain, 
consisting of a rough stone structure, over which the water was con- 
ducted by means of a pipe. The design called forth considérable ad- 
verse criticism from visitors from out of the city, and the incident and 
mention of Delmonico's are thus recorded by the poet John Godfrey 
Saxe: 

"And now Mr. Brown 
Was falrly In town, 
Tn that part o£ the elty they used to eall 'down,' 
Not far from the spot of ancieut renown 
As being the scène 
Of the Bowhng (îreen, 
A fountain that looked like a huge tureen 
Plled up with rocks, and a squirt between. 
* * * » ■ * • 

Anù he stopped at an Inn that' s known very well, 
'Delmonico's' once — now 'Steven's Hôtel' ; 
(And to venture a pun which I think rather witty. 
There' s no better Inn in this Inn-famous city !)" 
"(Note: The Greatest Street in the World — Broadway. By Stephen .Ton- 
kins, Knlckerbocker Tress.)" 

About 58 years ago, in 1861, Delmonico's moved from the Bowling 
Green section to Broadway and Fourteenth street. In 1876 the next 
move was made to Twenty-Sixth street and Fifth avenue, and in 1897 
the establishment again moved, this time to Forty-Fourth street and 
Fifth avenue, where it now is. Thèse moves of this famous restaurant 
mark the progress of the active life of the city as it gradually develop- 
ed toward the north, although each move was attended with the usual 
foreboding prophecy that the location was too far uptown and ahead 
of its time. 

Throughout thèse many years of existence, now rapidly reaching a 
century, the effort of Delmonico's has been to adhère to some simple 
and comfortable traditions. The theory is that the relation of host 
and guest still exists. Some of the well-known figures hâve gone, such 
as the white-haired John (quite .typical), who, it is said, after three 
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score and ten of a life of urbanity towards the patrons and thrift for 
himself, now spends a vigorous and happy old âge on his New Jersey 
farm. 

The guest still continues to hâve identity. He is respectfully, but 
cheerfully, greeted by name as he enters his favorite room or takes 
his favorite seat. While across the table he is discussing the affairs 
of the day, or closing a business transaction, or telHng his tribulations 
to his lawyer, the waiter does not hover about, but approaches only 
when he is beckoned. In the quiet and dignified room in which at 
the end of the day busy men of the city are wont to dine with each 
other, one may hear oneself think as well as talk, without the din of 
the orchestra, and with only the occasional faint sound of the strains 
of music from the more pretentious rooms where those disposed to be 
more formai may gather. 

In the banquet halls great and important addresses hâve been made 
at public gatherings by leaders of thought in their day and génération. 
Hère, too, many young folks hâve gone forward into life with the 
good wishes of their relatives and friends. Within thèse walls the 
débutante has attended her first formai party, under circumstances dif- 
férent only as to time and dress from those which her mother and 
grandmother remember. 

Throughout ail the years, the effort has been to keep for the New 
Yorker and the visitor from elsewhere a place of dignity and quiet, 
and to resist those innovations, some of which hâve resulted in elim- 
inating the individual and depriving the patron of that individual at- 
tention for which at least some guests still crave. 

Those who know this history and thèse characteristics hâve been 
loath to see Delmonico's go. It is their loyalty which in part, at least, 
has been responsible for possibilities of a future, and the hope (in 
which this court will assist) is that the business may continue, and go 
on, so that the institution may be kept alive, and not merely find its 
place on a page of some book reminiscent of New York. 

Application granted. 



BENEDICTO V. WEST INDIA & PANAMA TELEGKAPH CO. 417 

(266 F.) 

BKNEDICTO et al. v. WEST INDIA & PANAMA TELEGRAPH CO., 

Limited, et al. 

(Circuit Court of Appeals, First Circuit. March 19, 1919.) 
No. 1.'574. 

1. COI'UTS ®:::3l01 — InJUNCTION SUIT — NUMBER OF JUDGES PoRTO RiCO AS 

"State." 

Porto Rico Is not a state, wlthln .Tudk-lal Code, § 2fi6 (Comii. St. § 124r!), 
iidilbitinf,' thc Krauting. till heariu); by three judses, of Interlooutory in- 
.iunctlon restralning action of otticers under statute ot states, ou ground of 
uncon.stltutlonality of statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, State.] 

2. Courts i®=>438 — Jurisdiction — District Court for Porto Rico — Effect 

01-' Statuïe. 

Tlie new Organic- Act of Porto Rico Mardi 2, 1917, § 41 (Comp. St. 1918, 
§ oSO.'iqq), provldlng tliat the United States District Court for tliat Island 
sliall hâve Jurisdlction of ail cases eogiiizable In the District Court of the 
United States, "and shall proceed in the sanie manner," Is a grant of 
gênerai equity power, and not Intended to be qualifled, relative to Injunc- 
tion of action under laws of tbe island, by .Tudlclal Code, § 266 (Comp. St. 
§ 1243), as to injunctlon of action under laws of states. 

3. Tkeritories <S=3l8 — Interst.yte Commerce Act — Application to Porto 

Rico — Cable Rates. 

New Organle Act of Porto Rico March 2, 1917, § ."JS (Comp. St. 1918, § 
.SSO.Ip), declaring that the Interstate Commerce Act and Its ameudments 
shall not apply to I'r)rto Rico, means the local and Intra-lsland affairs and 
rates, and not rates by cable Unes wifli other countrles, over whlch, other- 
wlse, the Interstate Commerce Commission has jurisdlction. 

4. Telegraphs and Téléphones <S=>33(1) — Régulation of Cable Rates — In- 

JUNCTION. 

Because the acts and threatened act.s of the Public Service Commis- 
sion of Porto Rico, as to reduclng rates on foreign cable business, inter- 
fère with plalntlEf's rlglits and business, and are without warrant, as well 
as to avold multlplicity of snits, there Is jurisdlction in equity, as agalnst 
claim of adéquate remedy at law. 

5. IK.TUNCTION ©=>114(3) — l'ARTIE.S — ACTS OF l'ORTO RiCO COMMISSION. 

Tlie people of Porto Rico is not an indispensable party to suit to en- 
join acts and threatened acts of the Pul)lic Service Conuuissiou of the 
island, In reduclng rates on foreign cable business, interferlng with 
plaintlfC's rights and business. 

6. Co.sTS <©=32.38(1) — On Appeal — Nonappearance op Appellee. 

Aflirmance of decree will be without costs ; there belng no actual ap- 
pearance or brlef flled by appellces. 

Appeal from the District Court of the United States for the District 
of Porto Rico. 

Suit by the West India & Panama Telegraph Company and another 
against José E. Bénédicte and others, composing the PubHc Service 
Commission of Porto Rico, and another, for injunction, restraining en- 
forcement of an order for réduction of foreign cable rates. Decree for 
plaintifïs, and défendants appeal. Affirmed. 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
256 F.— 27 
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Col. Edward S. Bailey, Asst. Judge Advocate General, War Depart- 
ment, of Washington, D. C. (Howard L,. Kern, Atty. Gen., of Porto 
Rico, on the brief), for appellants. 

Francis H. Dexter, of San Juan, Porto Rico, for appellees. 

Before JOHNSON and ANDERSON, Circuit Judges, and ALD- 
RICH, District Judge. 

ALDRICH, District Judge. We see no occasion for delaying the dé- 
cision of this case by reason of the suggestion that certiorari proceed- 
ings are pending in the case of the People of Porto Rico et al. v. Ameri- 
can Railroad Company of Porto Rico (decided by this court December 

4, 1918) 254 Fed. 369, C. C. A. , as there would seem to be no 

sensé in which that case could bear upon this, whichever way it may be 
decided, and that is so because, if it should be held by the Suprême 
Court that Interstate commerce jurisdiction goes to the local afïairs of 
Porto Rico, it would not be décisive of the questions hère, and in the 
event of its being held that .such jurisdiction does exist in Porto Rico in 
respect to local railroad rates, it would hâve no conclusive bearing, be- 
cause the questions in this case differ from that, not only as to the 
question in respect to the three judges required by section 266 of the 
Judicial Code of the United States (Act March 3, 1911, c. 231, 36 Stat. 
1162 [COmp. St. § 1243]), but as to the class of commerce involved. 

The décision in the People of Porto Rico v. American Railroad Com- 
pany of Porto Rico was upon the ground that there were no questions 
there in respect to interstate, interterritorial, or interpossessional situa- 
tions, with the suggestion that it was quite possible that conditions 
might be created in the island, through corporate and business relations, 
which would make its intra-insular railroad business an interterritorial 
or an interpossessional business, as by Connecting with other territories 
or possessions, while in this case the rates in question sought to be regu- 
lated clearly relate to intercommunication by cable between Porto Rico, 
the United States, the republic of Cuba, and foreign countries, either 
directly or in conjunction with other lines. 

[1 ] The point is taken that the United States District Court of Porto 
Rico was without power to deal with the injunction questions involved 
by reason of section 266 of the Judicial Code, to which référence has 
been made, where it is provided that no interlocutory injunction re- 
straining the action of officers acting under statutes of states shall be 
granted upon unconstitutional grounds by a single justice or judge, nor 
until the application shall be heard and determined by three judges, or 
a majority of them. So we hâve to consider whether equity procédure 
in the island of Porto Rico is subject to the provisions of this section, 
and we think it is not. 

It is quite possible, if the intent vvere clear, that — under rules of lib- 
éral construction, and under such cases as Metropolitan Railroad v. 
District of Columbia, 132 U. S. 1, 9, 10 Sup. Ct. 19, 22 (33 L. Ed. 
231), where it is said, "It is undoubtedly true that the District of Co- 
lumbia is a separate political community in a certain sensé, and in that 
sensé may be called a state" — Porto Rico might be accepted as a state 
for certain limited purposes, but we think it not clear under the rela- 
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tionship which exists between the United States and that island, and 
without regard to whether it is strictly that of a possession or a quasi 
territory, that Congress intended to delegate to the local assembly au- 
thority to regulate rates in respect to instrtimentalities of commerce 
between Porto Rico and the United States, and foreign countries. 

Oiir view of section 266 of the Judicial Code of the United States is 
that its purpose vvas to prevent inordinate and precipitate fédéral inter- 
férence with statutes and Constitutions of the states of the Union, 
which under their relations with the fédéral government are broadly 
administering their own laws, in a very substantial sensé, as independ- 
ent sovereignties. 

We think the leading idea of Congress was in déférence to the sup- 
posed independent jurisdiction of states, as such, and to safeguard their 
laws against hasty and inconsiderate fédéral interférence. 

We hâve no occasion to inquire whether section 266 might not apply 
to continental territories more closely relatcd to the United States than 
that of the possession, or quasi territory, of Porto Rico. 

Section 266, which we are considering, is, of course, so far as the 
states of the fédéral Union are concerned, a limitation upon the usual 
course of equity procédure as administered in the courts of the United 
States prior to its enactment; but the plenary power of the fédéral 
government in respect to the laws and Constitutions of the states is not, 
in any substantial sensé, like its plenary power over a possession such 
as Porto Rico. Consequently, the theory of the relation between the 
fédéral government and the states of the Union does not encourage or 
justify the independent equity interférence with the laws of the states 
that would be deemed reasonable, necessary, and justifiable in respect 
to a possession like Porto Rico. 

Under the Organic Acts of Congress, the United States District Court 
for Porto Rico takes equity jurisdiction, in its comprehensive sensé, 
with the authority and the duty to administer equity according to its 
usual and ordinary course, and we hold that view because we think that 
the provision in respect to three judges has référence to state statutes 
and Constitutions, because of the independence and peCuliar relation- 
ship of the states to the fédéral government, and not to Porto Rico, and 
because the administration there of the three-judge provision would 
be locally inconvénient and practically inapplicable, and because it is 
not clear that Congress intended that interlocutory injunction questions 
should require the présence of three judges in primary equity proceed- 
ings in that Island. 

[2] Section 41 of what is called the New Organic Act of Porto Rico 
provides that the United States District Court for that island "shall 
hâve jurisdiction of ail cases cognizable in the District Courts of the 
United States, and shall proceed in the same manner" (Act March 2, 
1917, c. 145, 39 Stat. 951 [Comp. St. 1918, § 3803qq]); but this we 
think was a grant of gênerai equity powers, and, in conferring such 
gênerai jurisdiction, that Congress did not iutend to qualify it by sec- 
tion 266, which, as we hâve said, relates to the laws and the Constitu- 
tions of the states under their peculiar relations and reserved rights un- 
der the fédéral Constitution. 
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[3] It is true that the Act of March 2, 1917 (39 Stat. pt. 1, p. 964, 
§ 38 (Comp. St. 1918, § 3803p), déclares that the Interstate Commerce 
Act and its amendments shall net apply to Porto Rico ; but this, we 
think, means the local and intra-island affairs and rates of Porto Rico, 
and not to cable lines, in respect to the rates of which parties in for- 
eign countries and in the United States are interested. 

The jurisdiction of the Interstate Commerce Commission in respect 
to rates is very broad, and it includes telegraph, téléphone, and cable 
companies engaged in sending messages from one state, territory, or 
district of the United States to another state, territory, or district of 
the United States or to any foreign countrv. 

There can be no question but that submarine lines are instrumentali- 
ties of Interstate commerce, because, as said in Hopkins v. United 
States, 171 U. S. 597, 19 Sup. Ct. 47, 43 U. Ed. 290: 

"It compreliends, as it is said, iiitercoiirse for the purposes of trade in an.r 
and ail Its fornis, incliidiiig transportation, piircliase, sale and exclian^e of 
comniodities betweeu tlie eitiz(>ns of. différent states, and tlie power to resn- 
lato it emlu-aees ail the instruments by which such commerce may be eon- 
ducted." 

And it was distinctly held in Pensacola Teleg. Co. v. Western Union 
Co., 96 U. S. 1, 24 ly. Ed. 708, that the telegraph is an instrument of 
commerce. 

Under our system of governments, if the so-called independent states 
of the Union create corporations which contemplate business outside 
of the state, their Interstate commerce instrumentalities at once become 
subject to fédéral régulation and control. 

Now, without regard to the strict question whether Porto Rico is a 
territory or a possession, and without regard to its local insular affairs, 
it has territorial or possessional relations with the United States, and, 
as said in the Didricksen Case, 227 U. S. 145, 148, 33 Sup. Ct. 224, 
57 L. Ed. 456, its organization is in most essentials that of those polit- 
ical entities known as territories ; and one of the corporations in ques- 
tion was organized under the laws of England, and the other under the 
laws of France, and they are now operating under the authority of the 
United States, and though seated in the island, which has a local as- 
sembly, with powers and limitations somewhat like the Législatures of 
our states- and continental territories, they are using their instrumen- 
talities for the purpose of rendering service which goes outside the 
island, and to interstate communities, and to différent possessional ter- 
ritorial communities, and are therefore, as we think, subject to the usual 
authority of the United States jurisdiction created for the régulation 
of service of that character. 

It is highly improbable, and, we think, contrary to reason, that Con- 
gress ever intended to make an exception to its gênerai Une of policy 
by delegating to the local assembly of Porto Rico législative authority 
and control, in respect to rates upon interpossessional or interterritorial 
commerce instrumentalities, an authority which, under our system, does 
not exist in the Législatures of the States, and which it has not in- 
trusted to the continental territories of the United States, like Alaska. 

The simple resuit of this view, and tlris décision, is to relegate ag- 



BENEDICTO V. WEST INDIA <fe PANAMA TELEGRAPII CO. 421 

C266 F.) 

grieved parties in respect to rates upon Porto Rican instrumeatalities 
used in interposscssional United States, and foreign commerce to tlie 
same jurisdiction and to the same tribunal that régulâtes Interstate com- 
merce and instrumentant}' rates in the United States, and like rates 
upon instrumcntalities used between the United States, her continental 
territories, and foreign countries. 

The conclusion is that, while Congress, under its plenary power, had 
the unquestionable right to do so, it never has delegated to the législa- 
tive asscmbly of l'orto Rico authority to regulate interposscssional, in- 
terterritorial, Interstate, or foreign cable rates, and that the local lég- 
islative body, therefore, was without authority to create a commission 
for that purpose, and that, while the Interstate Commerce Commission 
may not exercise jurisdiction in respect to Porto Rican intra-island 
rates, that it has jurisdiction over her interposscssional and foreign in- 
struments of commerce. We think. therefore, that the District Court 
of the island was right in holding that the assembly was without author- 
ity over the subject-matler^of cable rates. 

The conclusion also is that the District Court was not under the limi- 
tation of section 266 of the Judicial Code, in respect to three judges, 
and that it was within its proper jurisdiction in restraining the action 
of the commission which reduced the rates 40 per cent., or something 
like it, and it being a case within its jurisdiction, and coming hère on 
appeal from a final decree, we bave no doubt of the power of this court 
to pass upon the propriety of the decree. 

[4,5] The appellants contend that the plaintiffs below had a full, 
adéquate, and complète remedy at law, that the people of Porto Rico 
was an indispensable party, and that the District Court was therefore 
without jurisdiction. Thèse contentions cannot be sustained. The acts 
and threatened acts of interférence with the plaintiffs rights and busi- 
ness were, and are, as we hâve held, without warrant, and on that 
ground, as well as to avoid a multiplicity of suits, there is plainly juris- 
diction in equity. Ex parte Young, 209 U. S. 123, 159, 28 Sup. Ct. 441. 
52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764; Philadelphia 
Co. V. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570, and 
cases cited. 

[6] The decree must be afifirmed, but without costs because there 
was no actual appearance or brief filed by the appellees. 

The decree of the District Court is affirmed, without costs. 
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BENEDICTO, Treasurer, v. PORTO RIOAN AMERICAN TOBAC5CO CO. 

(Circuit Ctourt of Appeals, Mrst Circuit. March 19, 1&19.) 

No. 1368. 

STATUTES <S=110%(1) SUBJKCT AND TiTLK INSPECTION LAW REVENtTlS PBO- 

VI8I0N. 

Under the Organic Law of Porto Rico, Jones Act, § 34 (U. S. Comp. St. 
1918, § 3803n), inhlbltlng a bill contalnlng more tlian one subject, wliich 
sliall be dearly expressed In the title, and provldlng that an act embrae- 
Ing a subject net expressed in the title shall be void as to such part, Act 
Porto Rico Dec. 3, 1917, entitled "An act to araend" Act March 11, 1915, 
"entltled an act to protect Porto Rican dgars from misrepresentation," by 
provldlng for inspection, and Issuance of stamps of guaranty, is void as to 
section 3, wliicl^ •îontrary to the title, intentionally couverts what was 
simply an inspection law Into an Inspection law and a revenue law, by 
providing fées for guaranty stamps, whicU will yield large surplus reve- 
nues. 

Appeal from the District Court of the United States for the Dis- 
trict of Porto Rico ; J. Hamilton, Judge. 

Suit by the Porto Rican American Tobacco Company against José 
E. Benedicto, Treasurer of Porto Rico. Decree for plaintif?, and 
défendant appeals. Afïirmed. 

Col. Edward S. Bailey, Asst. Judge Advocate General, War De- 
partment, of Washington, D. C. (Howard l,- Kern, Atty. Gen., of 
Porto Rico, on the brief), for appellant. 

H. L. Brown, of New York City (A. H. Burroughs, of New York 
City, and J. H. Brown, of San Juan, Porto Rico, on the brief), for 
appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

ANDERSON, Circuit Judge. This an appeal from an interlocutory 
decree of the District Court of the United States for the District of 
Porto Rico granting a temporary injunction restraining the défendant 
below, who is treasurer of Porto Rico, from seizing cigars or little 
cigars of the plaintiff below, found in unstamped packages, and from 
prosecuting the plaintifif or any of its officers by reason of omitting 
to affix guarantee stamps on packages containing cigars and little cigars 
before exporting the same or removing them from its factory for 
consumption in Porto Rico. 

The plaintiff is a New Jersey corporation engaged in the manufac- 
ture of cigars, little cigars, and cigarettes in Porto Rico, and has there 
invested in its plant, machinery, and land more than $5,000,000. Its 
average weekly output in its Porto Rican factories is about 4,000,000 
cigars and 1,500,000 little cigars. More than 90 per cent, of its cigars 
and practically ail of its little cigars are exported to the United States. 
The cigars are packed and sold in boxes containing from 5 to 50 each ; 
the little cigars, in boxes of 10 each. 

^=3For other caees see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe! 
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The Législature of Porto Rico passed an act approved on De- 
cember 3, 1917, entitled: ' , 

"An act to aiueiul iin 'act entitled an act to protect Torto Rican cigars from 
fi'aiuliileiit iiiisroiii'esentatioii, hy priividiiip; for adéquate expert inspection, 
and tlic issnc (îf staïujis ot fiiiarantee coverins tlio origin of tobacco used in 
(lie iiiannfactiive <if sncli ci};ar«, intended for exportation, and for otlier pur- 
liosos,' uiipi'dvcd Mardi H, ]!)lô." 

This act rcciuires the treasurer of Porto Rico to furnish to the 
manufactiircrs of cigars or exporters of leaf tobacco stamps to bc 
known as g-uaranteç stamps for cigars intended for exportation or 
consumption in Porto Rico and for Icaf tobacco for exportation, and 
said — • 

"stamps sliall lie neccssarily afPixod to eacli original box or package, regard- 
lessof its capaciiy, so as to be visibb-" to tbe consnmer Ix'forc tiiey are r<>nioved 
from tbe place of mannfacture or place of préparation, for exportation, or con- 
sumption In Porto lîlco." ' 

Sec section 2. 

In section 3 it is provided tbat — • 

"Tbe dénomination of eacli gnaruntee stamp for original boxes or packages 
contalning cigars for ex])ort <ir V-onsumiiiion in Porto Rico sliall. l)e one cent 
eacb, and twenty-five cents each' for pacl;ages containing leaf tobacco, scraps 
or stripped tobacco for export." 

The défendant construes this act to cover the plaintiff's little cigars 
and to require a one-cent stamp to be affixed to each box of 10 littlc 
cigars. The act so construed throws upon the plaintifï an expense of 
$1 per 1,000 for its little cigars, amounting to $125,000 a year for 
stamps on little cigars alone. The little cigars are mostly tobacco 
cigarettes, and are claimed by the plaintiff to differ radically from 
cigars in size, shape, contents, and cost. The act also requires a stamp 
to be affixed to each box of from 5 to 50 cigars, which imposes upon 
the plaintiff for stamps a cost of from 25 cents to $2 per 1,000 cigars. 
The total expense to the plaintifï of the act as construed by the de- 
fendant is not less than $150,000 per year. 

Section 1 of the act provides for the emploj'ment of three addi- 
tional internai revenue agents, who shall be tobacco experts, at salaries 
of $1,500 each per annum, charged with the duty of registering brands 
of cigars manufactured in Porto Rico, of securing and preserving 
Statistics in relation to leaf tobacco grown in Porto Rico and exportée! 
therefrom, as well as the inspection and examination of ail tobacco on 
the premises of manufacturers of cigars and cigarettes for the pur- 
pose of preventing ànd detecting f raudulent use of guarantee stamps 
issued for cigars maiiufactured in Porto Rico, and for the purpose of 
detecting in the exportation of cigars or leaf tobacco such as are 
wrongly marked, misbranded, or falsely advertised as Porto Rican. 

Although the aggregate salaries of the three inspectors of internai 
revenue agents provided for is only $4,500, the défendant claims that 
the total annual expenditure entailed by the enforcement of the act 
will somevk'hat exceed $21,500. 

The tobacco business is one of the chief industries of Porto Rico, 
and statistics were available to the Législature before the passage of 
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the amended act from which the approximate amount of revenue 
derivable under the provisions of the act could be easily ascertained. 
The plaintiff allèges, and on this record it must be taken as estab- 
lished, that the Législature intended to realize under this act a revenue 
of at least $80,000 above the expense of collection. 

The plaintifï has invested a large part of its capital in varions 
hrands of little cigars, and claims a trade and good will therein worth 
$500,000. The plaintiff's little cigars are sold mainly to dealers and 
distributors in the United States at prices ranging from $9 to $13 per 
thousand. The cost of $1 per thousand for stamps required by this 
act represents from 8 per cent, to 11 per cent, of the vvholesale price, 
and is alleged to be in excess of the plaintiff's profit on such sales. 
On Porto Rican tobacco used by the plaintiff's competitors in the 
United States and exported by the baie, such competitors would bave 
to pay for stamps only 25 cents on each baie, from which 16,000 to 
18,000 little cigars could be manufactnred. But the stamps on a like 
number of little cigars manufactnred by the plaintiff in Porto Rico, 
for sale in compétition with manufacturers in the United States using 
similar' tobacco, would be more than 50 times the stamp charge imposed 
under this act on the tobacco exported by the baie and manufactured 
in the United States. The resuit, as the plaintiff claims, will be, if 
the stamp charge is continued, to destroy its business, good will, and 
property in its brands of little cigars, worth at least $500,000. 

Shortly after this act became operative, the défendant notified the 
plaintiff that, if it failed or refused to affix stamps both to its pack- 
ages of cigars and little cigars, he would, under the provisions of the 
act, seize and confiscate them and institute criminal prosecution be- 
sides. On March 3, 1918, the défendant threatened to seize and con- 
fiscate, at San Juan, 72 cases, containing 765,000 little cigars intended 
for shipment from San Juan to New York, unless stamps were af- 
fixed thereon. The plaintiff' thereupon affixed said stamps, under 
protest, in order to ship thèse little cigars to New York. The défend- 
ant actually seized 15,000 cigars and little cigars which had heen sold 
and delivered by th? plaintiff to local dealers in San Juan without 
stamps, and threatened criminal prosecution for violation of the act. 
The plaintiff, claiming that the stamp charge was entirely confisca- 
tory as applied to the little cigars, and that the act was being wrongly 
construed by the défendant, refused to attach guarantee stamps. 
Thereupon, on April 3d, the défendant seized some 10,000 cigars and 
10,000 little cigars intended for shipment from San Juan to New York, 
and 2,000 little cigars which had been sold to local dealers, and threat- 
ened criminal prosecution. Other facts are alleged showing dis- 
organization of plaintiff's business by the défendant, and irréparable 
injury done or threatened, or both. The bill was filed on April 6, 1918, 
and supported by affidavit. A restraining order was issued on the 
same day. On April 8, 1918, the défendant appeared specially by the 
Attorney General of Porto Rico, and by a spécial motion urged that 
the proceedings should conform to section 266 of the Judicial Code 
of the United States (Act March 3, 1911, c. 231, 36 Stat."ll62 [Comp. 
St. § 1243]). This motion was denied on April 29, 1918, with an 
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opinion. On April 26, 1918, the défendant appeared specially and by 
spécial answer set up tliat the bill was in reality against the people of 
Porto Rico and that the court was therefore without jurisdiction. In 
substance the défendant either pleaded ignorance or admitted the 
material allégations of the bill. 

The defendant's justification of his proceedings was supported by 
an affidavit of himself and of one Rivera, an internai revenue agent. 
The counter affidavit of one Toro, the président of the plaintiff 
Company, was filed on May 20, 1918. On August 26, 1918, the Dis- 
trict Judge, in a careful opinion, sustained the jurisdiction and or- 
dered a preliminary injunction issued substantially as prayed for. 

The plaintiff's chief contentions, ail in efïect sustained by the Dis- 
trict Court, are as follows: 

"(1) Tliat the aet is Aoid, because it violâtes the provisions of the Orgaiiic 
Law of Porto Rico as to entitling — in tliat whlle tlie title of the aet glve.s 
notice of an inspection pnrpose only, the aet is in fact essentially a tax mea- 
sure, and extends to cigars for local cou.suuiption and to export leaf whlle the 
title Is liniited to cigars for export. 

"(2) That the tax imiiosi-d iinder the guise of Inspection deprives plaintiff 
of its property without dno process of law, and dénies it the equal protection 
of the law. 

"(3) That the aet nndiily bm-dens Interstate commerce, and is also void be- 
cause it im]>oses a tax on exports in violation of the Organic Law, and other- 
wlse exceeds the powers granted the local Législature by the Organic Aet." 

It is manifest that the defendant's actual and threatened interfér- 
ence with the plaintiff's business and property will, if wrongful, do 
the plaintiff irréparable injury, for which it has no plain and adéquate 
remedy at law. If the defendant's course is not justified under the 
statute, the plaintiff, a citizen of New Jersey, is entitled to équitable 
relief as against the défendant. Ex parte Young, 209 U. S. 123, 28 
Sup. Ct. 441, 52 L. Ed. 714, 13 E- R. A. (N. S.) 932, 14 Ann. Cas. 764; 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. 
Ed. 570; Reagan v. Farmers' Loan & Trtist Co., 154 U. S. 362, 14 
Sup. Ct. 1047, 38 E. Ed. 1014; Weyman-Bruton Co. v. Ladd, 231 
Fed. 898, 146 C. C. A. 94. The suit is not one against the people of 
Porto Rico. Philadelphia Co. v. Stimson, 223 L^. S. 605, 620, 32 Sup. 
Ct. 340, 56 L. Ed. 570, and cases cited. 

The Législature of Porto Rico dérives its powers under a grant 
from Congress, now and at the time of the passage of the aet in ques- 
tion from the Jones Aet of March 2, 1917 (39 Stat. 951, c. 145 [Comp. 
St. 1918, §§ 3803a-3803z]). It has no powers except those granted 
expressly or by necessary implication by Congress. In section 34 of 
the Jones Aet the following provision appears : 

"No bill, except gênerai appropriation bills, shall be passcd containing more 
than one subject, which shall be clearly expressetl in its title ; but if any 
subject shall be embraced in any aet which sliall not be expressed in the title, 
such aet shall be void only as to so much thereof as shall not be so expressed." 

This provision is found in many state Constitutions; it must be 
given a reasonable, although not a narrow or technical, construction. 
Carter County v. Sinton, 120 U. S. 517, 7 Sup. Ct. 650, 30 L. Ed. 
701; Jonesboro City v. Cairo & St. Eouis R. R. Co., 110 U. S. 192, 
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4 Sup. Ct. 67, 28 L. Ed. 116; Fish v. Stockdale, 111 Mich. 46, 69 N. 
W. 92; State v. Tibbets, 52 Neb. 228, 71 N. W. 990, (£ Am. St. 
Rep. 492; Henderson v. Insurance Co., 135 Ind. 23, 34 N. E. 565, 20 
E. R. A. 827, 41 Am, St. Rep. 410; Richard v. Stark County, 8 N. 
D. 392, 79 N. W. 863 ; N. W. Manufacturing Co. v. Wayne Circuit 
Judge, 58 Mich. 381, 25 N. W. 372, 55 Am. Rep. 693; Lacey v. 
Palmer, 93 Va. 159, 166, 24 S. E. 930, 31 E- R. A. 822, 57 Am. St. 
Rep. 795. 

The title to the Act of December 3, 1917, îs: 

"An act to araend an act entltled 'An act to protect Porto Elean cigars from 
fraudiilent niisrepresentatlon, by providlng for adéquate expert Inspection, 
and the issue of stamps of guarantee covering the origin of tobacco nsed lu 
tlie manufacture of sucli cigars, intendcd for exportation, and for other pur- 
poses,' approved March 11, 1915." 

It purports to amend sections 1, 2, 3, and 6 of the Act of March 11, 
1915. Referring, for substance, to the Act of March 11, 1915 (Eaws 
of Porto Rico of 1915, No. 31, p. 60), we find in sections 1, 2, and 6 
provisions for inspection, slightly différent in scope and in some mat- 
ters not now material, from the provisions contained in the Act of 
December 3, 1917. But section 3 is radically changed. In the old 
act it reads : 

Section 3: "No cliarge shall be niade for guarantee staïups to be furnished 
to cigar manufacturers uiider tbe provisions of this act." 

In the amended Act of December 3, 1917, it reads : 

Section 3 : "ïhe dénomination of each gunrantee stamp for original ))oxes 
or packages contalning cigars for export or consnniption in Porto Rico shall 
be one c-€nt eaeh, and tvventy-five cents each for packages containlng leaf to- 
bacco, scraps or stripped tobacco for expert." 

It is this radical change in section 3 that throws an expense or tax 
iipon the plaintiff of approximately $150,000 a year. 

The plaintiff's claim is that this change in section 3 makes the amend- 
ed act not only an inspection act, but a revenue act ; that the title of 
the amended Act of December 3, 1917, gives no notice of a purpose 
to raise revenue, and that the revenue feature of the amended act is 
therefore invalicl under the quoted provision from section 34 of the 
Organic Act. 

Added emphasis is given to this claim — that the title gave no notice 
to it and other parties afifected by the propçsed tax — by the déposition 
of its président to the eflfect that he kéeps himself acquainted with — 
"proposed législation in the Législature of Porto lUco and for sucli purpose 
obtains copies of tbe bills presented in eithér branch of tbe Législature ; that 
from tlie title of the Act No. 50, approved December .SO, 1917, déponent hnd no 
notice that the bill which resulted In tbe said law contemplnted a tax or re\'e- 
nue rneasure; that if déponent had liad aiiy renson to belleve or suspect frow 
the title of said bill, which was identieal with the act referred to, that a 
revenue law was under considération, lie wouUl ha-v'e aslied for a hcaring be- 
fore the proiier conimittees of the Tjegislature, to show that the tax resulting 
froin the provisions ot such bill and la>y,.was destructive to the interests of 
plaintifi corporation,", . 

Tt is fair inference that, if the facts tiow before the court had been 
béfore the I^egislature, no such act would hàVe been passed. At any 
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rate, \ve are not warrantée! on this record in holding that the Legisla- 
ture's failure to comply with the express requirements of the Organic 
Act was the cause of merely theoretical or hypothetical damage to the 
plaintiff. It is not improbable that the Législature would, on the facts 
now shown, hâve regarded the act as inconsistent, not only with the 
plaintiff's rights, but with the gênerai public interest of Porto Rico, 
including therein the continued prosperity of tobacco manufacturing 
in the island of Porto Rico, now apparently greatly enda'ngered by the 
discriminatory tax imposed upon manufactured tobacco as compared 
with tobacco exported in baies. 

We think the plaintiff's first contention must be sustained. 

Inspection laws are a well-recognized type of législation. Foote v. 
Maryland, 232 U. S. 494, 34 Sup. Ct. 377, 58 L. Ed. 698 ; Tumer v. 
Maryland, 107 U. S. 38, 2 Sup. Ct. 44, 27 h- Ed. 370; Minnesota v. 
Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 L. Ed. 455. 

Inspection necessarily involves expense, and the Législature is, with- 
in rather wide liniits, given discrétion to fix inspection fées adéquate 
to cover the expense. Red "C" Oil Co. v. North Carolina, 222 U. S. 
383, 393, 32 Sup. Ct. 152, 56 L. Ed. 240; Patapsco Guano Co. v. 
North Carolina, 171 U. S. 345, 18 Sup. Ct. 862, 43 L. Ed. 191. But 
if, under the guise of imposing inspection fées, the Législature bas 
really enacted a revenue law, then the law ceases to be merely an 
inspection law ; it becomes also a tax or revenue law, and its validity 
or constitutionality must be determined on principles other than those 
applicable to inspection laws. Foote v. Maryland, supra; Patapsco 
Guano Co. v. North Carolina, 171 U. S. 345, 18 Sup. Ct. 862, 43 L. 
Ed. 191 ; Minnesota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 
L. Ed. 455; Savage v. Jones, 225 U. S. 501, 525, 32 Sup. Ct. 715, 
56 L. Ed. 1182. 

The Act of December 3, 1917, is plainly laheled an inspection law, 
and only an inspection law. It is in fact, and on this record it must 
be held that it was intended by the Législature to be, also a revenue 
law. 

It is not disputed that the tobacco industry is one of the chief in- 
dustries of Porto Rico, and that statistics with relation thereto were 
readily available to the Législature which enacted this law. The plain- 
tifif allèges, and supports the allégation by affidavits, which are not 
contradicted, that the Législature expected to realize at least $80,0(X) 
a year as revenue through the amendment of the old inspection law. 

As the act was intentionally made a revenue measure, the cases of 
accidentai excess returns f rom inspection fées are not in point. Pataps^ 
co Guano Co. v. North Carolina, 171 U. S. 345, 18 Sup. Ct. 862, 43 
L. Ed. 191 ; Red "C" Oil Co. v. Board of Agriculture (C. C.) 172 
Fed. 695. There is no substantial déniai of the plaintiff's claim that 
if the act is permitted to be enforced the plaintiff alone will pay an 
annual tax of about $150,000 a year. It is in effect admitted that the 
outside limit of expense under the act is $21,500. The old Act of 
March 11, 1915, appropriâtes $12,000 for salary and other incidental 
expenses of the act. 
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That the clalm of $150,000 a year expense to the plaiiitiff alone is 
not merely prophétie is shown by the undisputed fact that in the pe- 
riod betvveen March 1, 1918, and about April 13, 1918, the plaintiff 
was required to purchase about $12,000 worth of stamps, or at the 
rate of about $2,000 a week. The plaintiff claims this expense to be 
less than the average throughout the year ; there is certainly nothing 
in this record to indicate that it is below the average. 

The resuit is we must hold that the amendment of December 3, 
1917, made the old inspection law into an inspection law and a revenue 
law; that the bill thus contained "more than one subject" ; that the 
new subject of revenue provision was not "clearly expressed in the 
title" ; and that the act is void as to the revenue f eatures not so ex- 
pressed, because ultra vires the Porto Rican législative powers. 

Other grounds of the décision below, ably argued by learned coun- 
sel, we find no occasion to consider. No opinion is expressed as to 
whether the act in question interfères with interstate commerce, or 
whether the plaintiff is, under the act, deprived of its property with- 
out due process of law. 

We affirm the décision of the court below on the single ground that 
the act of the Porto Rican Législature is, as to the revenue features 
of the act under the quoted provision of the Organic Act, invalid. As 
this court has decided in No. 1374, Benedicto v. West India & Panama 
Tel. Co., Ltd., 256 Fed. 417, that section 266 of the Judicial Code, 
which requires three judges to sit in injunction cases involving the 
alleged unconstitutionality of a state statute, does not apply to equity 
procédure in Porto Rico, we hâve no occasion to consider it hère. 
Moreover no question of unconstitutionality is involved in this case, 
as we hâve dealt with it. 

Decree affirmed, with costs. 



BAIN et al. v. WHITR et al. 

(Cirmit Coiu't of Appeals, Fifth Circuit. Febniary 27, 1919.) 
Ko. ;il70. 

1. Appeal and Erkor (S=3lOO.S(2) — Kevikw — Fixuinos of Court. 

Wbere jury was waived and ail imitters sulnnitted to tlie judge, his 
flndings on issues of fact are, at lea.st, eiititled to as uiuch considération 
as a verdict, and so wiU not be disturl)ed on appeal, if tliere was évidence 
furnislilng a basis tlierefor. 

2. CosTBACTS ®=>280(5) — Drilijng Wkix— Terkor-manc'e — "GooD Clean 

IIOLE." 

Conclusion that contract to drill oil well whicli, whcii completed to deptli 
of 2,000 feet, sliall be a "good clean hole," liad not been carried out, is 
warranted; it appearing that a pièce of piping had been left in sucli 
condition that either witUdrawal of the piiie .stem or mère lapse of a sliort 
tlme resulted in the liole boing obstnicted by the pipe ; a "good clean 
hole" belng one free from thos'e things, présence of whlch would render it 
Incapable of the uses for wMch it wàs deslgned. 
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3. CoNTRACTR <S=»221(3) — Drilong Well — ^Demonstrating Performance. 

Oontract for drilliiig cil well, prlce to be paid only on the slnking of a 
good clean hole to the depth of 2,000 feet, impliedly requires démonstra- 
tion to owner of depth and characteu of well before lie is to accept and pay 
for it. 

4. CoxTKACTS <&=564 — Considération. 

If agreement, after contracter had claimed to hâve eoinpleted drilling 
of oil well, to postpone ineasurement and delivery, was a new contract 
requiriiig considération, the then adviuieinf; by owner to contracter of 
inoney for pay roll was an Implied considération. 

5. CoNTRAOTs <g=5280i^r)) — ^Drilling Weli> — Performance. 

Refusai to permit contractor for drilUng oil well to use, for purpose of 
overconiing a cave-in. a size of pipe which will reduce the size of hole 
contracted for, is .lustifled. 

6. OoNTRACTs <s=322(:?) — Dbilling Weix — Prévention dp Performance — 

KVIOKNCE. 

Evidence in action by contractor for drilling oil well held to warrant 
flnding that failure of well to be a good clean hole was not due to any 
failure of owner to furnish necessary piping, as agreed. 

7. CoxTRACTS <@=5220 — Drilling Well — Option op Contractor — Dtjty as to 

FuRNisiiiXG Piping. 

Contract for drilling oil well, providing for owner furnishing piping, 
for connnenceinent of work wilhin a reasonable time, and for no pay- 
ment, except on the slnking to a depth of 2,0(X) feet of a well with a good 
clean hole, and giving contractor option to deepen a hole commenced by 
another, or drill a new well, dld not re(piij-e owner. on failure of con- 
tractor, after deej)ening the old hole, to get the reciulred well, to furnish 
additional piping for drilling another weil. 

8. Trial <g=>3S8(l) — Refusal to Find — Construction of Judge's Statement. 

Statement or holding of .iiidge, on the évidence snhinitted, that the 
factK were too indetinitely develoiied to authorize a judgnient, was not a 
refusal to make a tinding on the évidence, but aniounted to no more than 
that plaintiffs, seeking damages on the Iheory that they were entltled to 
reeover contract price for drilling oil well, less cost df drilling, had failed 
to e.stablish that cost. 

In Error to the District Court of the United States for the Southern 
District of Texas ; Waller T. Burns, Judge. 

Action by Robert Bain and another against J. P. White and another. 
Judgment was adverse to plaintiffs, and they bring error. Affirmed. 

L. A. Carlton, of Houston, Tex., for plaintiffs in error. 
Charles R. Brice and Wm. A. Dunn, both of Roswell, N. M., and 
Sam Streetman, of Houston, Tex., for défendants in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. A contract between White, of one part, and 
Bain and Knott of the other, provided for the drilling by the latter 
of a well in Hockley county, Tex. The parts of the contract having 
bearing upon the présent controversy are : 

Section 3, which provides that the well should be sunk to a depth of 
2,000 feet, unless a flow of oil, gas^ or water is secured before that depth 
is reached; section S, which recites that J. M. Mook & Son had un- 
dertaken to drill a well that had not been carried to completion, and, 
provides that Bain and Knott might use this hole, if they thought 

<g=»For other cases aee same topio & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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proper; section 6, providing for the compensation, and that, if tlie 
drillers fail to sink the well to a depth of 2,000 feet, they should be held 
to hâve breached the contract and entitled to no compensation; sec- 
tion 7, providing that the work should be done in a good and workman- 
like manner; section 8, with a provision to this effect, "It is a furtber 
condition and undertaking of the parties of the second part tliat the 
well, when completed to a depth of 2,000 feet, shall be a good clean 
hole"; section 9, providing that White "agreed to furnish and deliver 
at site of well ail piping, with drive shoes for bottom of pipes necessary 
for completion of the well." 

The questions necessary for détermination were : ( 1) Was the well 
when completed to a depth of 2,000 feet, a good clean hole? (2) If 
there was a f allure to deliver a "good clean hole" 2,000 feet deep, was 
this the resuit of White's failure to furnish necessary piping? (3) 
Assumihg the failure of the first well, did the drillers hâve a right to 
drill another, the piping to be furnished by White, and did the refusai 
of White to furnish additional piping, whereby the drilling of another 
hole was prevented, resuit in loss and damage to the drillers ? 

[ 1 ] The questions do not corne to this court as matters for primary 
détermination, but involve a considération of whether there was évi- 
dence from which the conclusions of fact forming the basis of the judg- 
ment could hâve been drawn. Under a stipulation by the parties, the 
jury was waived, and ail matters at controversy submitted to the trial 
judge. The extent to which, under such circumstances, the finding 
of the District Judge is conclusive, is the subject of discussion in the 
brief s of the parties. This, at least, may be said of the applicable law : 
The findings of the trial judge upon issues of fact submitted to him are 
entitled to as much considération as the verdict of a jury. The case is 
disposed of upon the assumption that they are not entitled to greater 
considération. Applying the rule applicable to verdicts of the jury, 
the question as to each of the issues suggested would be whether there 
was évidence furnishing a basis for the conclusion reached. 

Even if the testimony of ail the witnesses tendered by défendant be 
eliminated, it would be possible, under the rule announced, to sustain 
the finding of the court. AU of the évidence which was introduced to 
show that the plaintiff was at any time in a position to deliver "a 
good clean hole" 2,000 feet deep is that of the plaintifï Bain and his 
employé, Philip Cezeaux. Both of thèse witnesses unequivocally tes- 
tified that on the 18th of December, 1914, the contractors had ready 
for delivery to White "a good clean hole" 2,000 feet deep. If they 
had not testified further, and if no other évidence had been introduced, 
the statements would doubtless hâve required a judgment for plaintifïs. 
The effect, however, of the testimony of both witnesses, is, in large 
measure, destroyed by their subséquent statements. Bain testified 
(Record, 96) : 

"Aboùt the 12tli or 15th, I got a note from the driller, and he wrote me to 
come eut on the 18th, and he would measure the well ont to me. 

"Q. This pipe was stiU in there when you went hackî A. When I went back 
when? 

"Q. When you went back on the 18th of Septemberî A. They had slde- 
tracked it theu. 
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"Q. Now, yon stated tïiat the conilition of the well was such that, to leave It 
a few hours witli the drill stem, tbls pipe might run over again and obstruet 
the well? A. ïes. 

"Q. Tliat was the condition when Mr. White was there in December? A. 
Why, I suppdse it was. We had pulled the pipe ou the IStli, and he was up 
there on the 20th. We had the hole in good shape on the ISth. 

"Q. Well, you could hâve measured it ont to hini on the 18-th? A. Yes, sir. 

"Q; And withhi an hour or two, or perlinps three or four hours, it would 
hâve beeu in a condition that you couldn't ha^e measured it. A. Well, it 
might. Then, agnln, I hâve Itnown them to stand there for three montùs, 
and you go right back to the bottom. This well had a cave in it at the bot- 
tom of the eVi"." 

Again he testified (Record, 104) : 

"Q. Then, when you reported that you were down 2,000 aceording to the 
contract, the well at that tiuie was not a good hole on account of this casing, 
was it? A. It was a good hole, good and elean and down 2,000 feet. 

"Q. Well, it was clean, but would you call It a good hole? A. Well, it is a 
good deal better hole than I drilled in lots of other places." 

Again he testified (Record, 104) : 

"Q. Now. when you claimed to hâve this eontract conipleted, the condition 
of the well was such that there was a broken pipe, that had been sldetracked, 
that was liable to lean over in the well and obstruet it at any time? A. Well, 
it did do it ; yes, sir. 

"Q. You found that obstruction In there when you went back in January? 
A. Yes, sir. 

"Q. It might hâve been in there when Mr. Wlilte came over, might It not? 
A. It might hâve bèen, yes, sir; but It wasn't in there — 

"Q. Now, when you pulled ypnr drill eut and stoiiped your drilling, it is 
possible that pipe leaned right back into the hole at that tiine? A. No, sir; 
I don't think so. We had pulled it ont to put on a new bit. 

"Q. You had some trouble witli that pipe in there before, had you? A. No, 
sir. 

"Q. Tlie néxt time you atteiiipted to put your drill stem In, why you found 
it obstructed with this pipe you had sidetracUed? A. After the well had 
stood for 10 days without any work." 

Mr. Bain testified (Record, 81) : 

"Well, we went on down with the well, and got down 2,000 feet. We had 
two measurements; one measurement was 1.97.'l feet, and one measurement 
was 2,018 feet. 

"Q. When was that? A. That was, I think, the 3d day of November. 

"Q. Third day of November, 1014? A. 1014. Mr. White sent Mr. Walker 
out there to recelve the w-ell, and I told Mr. Walker I couldn't deliver it to 
him ; that I had twisted some pipe off." 

Philip Cezeaux, after having testified (Record, 143 et seq.) that, on 
the 18th of December, 1914, there was à "good clean hole," ready for 
deliver)', further testified (Record, 151) : 

"Q. Now, you were speaking about this being a good clean hole. It had a 
drill bit and stem in it, did it not? A. Yes, sir." 

Again (Record 152): 

"Q. Were you the driller that broke the drill stem In the hole? A. I broke 
it oiï on the 2d or 3d of November." 

The staternent of plaintifif ahd one of his employés that, having reach- 
ed a depth of 2,000 feet or more on the 18th o^ Decertibër, they had a 
clean open hole at that timè, must be taken in cohnection with' thé othër 
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statements of the same witnesses, to the effect that, prior to that time, 
a pipe had been twisted off in the well and had been sidetracked ; and 
in connection with the facts with référence to which they testified as to 
developments, when an effort was made to résume work. 

When Mr. White was at the well on the 20th of December, to meas- 
ure and receive the well, it was not practicable for the measurements 
to he made. The drill stem had been pulled up, and it would hâve been 
necessary to raise steam and do a number of hours of work before it 
could hâve been again forced to the bottom of the well. The only 
practicable way to measure the well was by measuring the drill stem. 
It was not practicable to measure it with a cord and weight. The meth- 
od by whiçh, under the rotary process, a well is drilled, requires the 
présence in the well of mud, introduced from the top through the drill 
stem, and this mud is not totally removed until the well is finished and 
washed out: An ordinary plumb bob could not hâve penetrated this 
mud to the bottom, nor could a suspended joint of pipe. On account 
of the delay which would hâve been occasioned in getting the drill 
stem to the bottom, and then taking it out for measurement, it was 
agreed that the measuring of the well should be postponed until the 
Ist of January. When an effort was made aboutthat date to pré- 
pare the well for measurement, it was found that the pièce of pipe 
which had been sidetracked had fallen into the well. Whether this 
was the resuit of the withdrawal of the drill stem, or came from some 
other cause, does not appear; but it was apparent that, on the 18th 
of December, the time plaintiff and his employé fixed as a date upon 
which the well was down to 2,000 f eet, with a good, clean hole, the con- 
ditions were either that the sidetracked pipe had already fallen back 
into the hole, or that the hole could be obstructed by the falling back 
into it of the sidetracked pipe. 

[2] The District Judge was warranted in the conclusion that the 
contract had not been carried out, when it was made to appear that a 
pièce of piping had been left in such condition that either the with- 
drawal of the drill stem, or the mère lapse of a short period of time, 
would resuit in the hole's being obstructed by the pipe. By a good 
clean hole is not to be understood one which is free from mud, but one 
which is free from those things, the présence of which would render 
the hole incapable of the uses for which it was designed. The witness 
stated that on the 18th of December the hole was a good clean one. 
He could hâve known nothing to support such a conclusion, other 
than that, before the drill stem was withdrawn, it rotated without diffi- 
culty, and that it was withdrawn without difficulty. The District Court 
was not without warrant in rejecting thèse conclusions of the witness- 
es, and reaching a conclusion of his own that at that time, when the 
well was tendered for measurement, the conditions were such that the 
well did not meet the requirements of the contract. 

[3] Plaintiff in error contends that the contract makes no provision 
for the measurement of the well. It is, perhaps, an implied obligation 
of almost every contract that the person who undertakes to do some- 
thing shall, upon the completion of his work, or his claim that the 
work is completed, make a reasonable showing of the truth of that 
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claim. It is certainly not ordinarily contemplated that one who has 
contractée! to pay for completed work should pay merely upon the 
statement of the contracter that the work had been donc. This must 
be the case as to contracts of the kind hère under considération. White 
was certainly not expected to pay the drillers $19,000 for a clean hole, 
2,000 feet deep, without something to évidence that the hole was 
2,000 feet deep and that it was clean. He was not compelled to rely 
upon the statement of the contracter. If thèse propositions hâve not 
been formulated into légal principles, they are, at least, accepted by the 
business world; and the contractors in this case recognized the ob- 
ligations they were under to show to the owner that they had carrièd 
out the contract. They realized, or at ail events understood, that 
they were to make a delivery to White of a good clean hole, 2,000 
feet deep, and that they were to demonstrate to White the depth and 
character of the hole before he was to accept the well and pay the 
price. 

[4] When, on the 20th of December, it became apparent that it 
was not practicable to measure the hole on that day, it was agreed 
between the parties that the measurement and delivery should take 
place at a future date. If it should be said that this was a new con- 
tract, and that there was necessity for a considération to support it, 
an implied considération was furnished by the advancing by White to 
the contracter on that day of money to pay employés. 

At no time thereafter was the contracter in a position to make a de- 
livery of a good clean hole, 2,000 feet deep. When the drill stem was 
again put down, the obstructing pipe made it impossible for the bottom 
of the hole to be reached ; and, notwithstanding the f act that work con- 
tinued for some time thereafter, the obstruction was never passed. 

[5, 6] A provision of the contract is to the effect that the necessaiy 
piping should be furnished by White. The plaintiff contends that, if 
the well was not finished as a clean good hole, to a depth of 2,000 feet, 
this was the resuit of the failure upon the part of White to furnish 
piping in accordance with the terms of his contract. There is évidence 
to the effect that there was a cave-in in the well, and one of the wit- 
nesses for the plaintiff testified that the caved-in part should hâve been 
protected by casing ; and he also testifies that it would hâve been 
practicable to hâve cased off the caved-in part, and says that, if it 
had been done, there would hâve been no difîiculty in completing the 
well to the depth required by the contract. This could not, however, 
be done without the use of smaller pipe than 6Vi, and the réduction 
in the size of the hole. White refused to furni.sh this smaller piping, 
or to permit the réduction of the hole. He was acting entirely with- 
in his rights. 

The évidence fails to show that, at any time prior to the time when 
the contractors assumed the well to hâve been finished, was there any 
effort to secure additional casing, other than that wanted for a re- 
duced hole. At ail events, if there is évidence which may be so con- 
strued, it is in direct conflict with the testimpny of White. At no 
time during the efforts to carry out the contract was ail the available 
piping used. There is évidence that one or more joints twisted in two, 
256 P.— 28 
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and there are generalizations to the effect that some of the piping was 
old and not in good condition. The record, however, fails to show 
that additional piping was, on this ground, denianded. Or, again, if 
any part of the évidence may be so construed, it was in confîict with the 
testimony of White. 

While the record shows that there was a cave-in, it does not indicate 
that the cave-in was the cause of the inability to finish the well. Ap- 
parently the difficulty was with pipe which was stuck in shale ; and 
the shale, according to the évidence, was of a firm formation, which 
did not cave. The cave-in was below the pipe that cotild not be moved. 
It is not made to appear that any almount of pipe of the required di- 
mension could hâve met the difficulty. 

There was no suggestion, at the time of the trouble with the stuck 
pipe, that it resulted from any failure upon White's part to perform his 
part of the contract. Nor Was there any contention, when plaintifï 
was undertaking to get the well in a condition for delivery, that the 
trouble could be met if he would do his duty under the contract. 

The facts seem to be that, exercising the option which the contract 
gave them, the contractors concluded to use the old Mook well. This 
well had been abandoned by Mook because of the impracticability of 
completing it to 2,000 feet, and the difficulties which the original con- 
tractor could not overcome were not successfuUy met by the new con- 
tractors. 

While the contractors reached a depth of 2,000 feet, and thereby, to 
that extent, tested the territory, and by so doing benefited the owner, 
yet the contract specifically provided that no payment should be made, 
except upon completion of the well, with a good clean hole. The con- 
tract price was a large one. Twp-thirds of the distance had already 
been drilled. If the well could be completed without trouble, the con- 
tract would be an exceedingly profitable one. To get the benefit of 
this chance, the contractors assumed risks that went agaitist them. 
They are not, under the terms of the contract, entitled to anything, hav- 
ing failed to furnish the only thing for which White agreed to pay. 

[7j The contract provided that the contractors could drill a new 
well, or deepen the Mook hole. When it became apparent that the 
Mook hole, as deepened by the contractors, would hâve to be finally 
abandoned, the contractors proposed to begin an entirely new well. 
To this White made no objection. Ths contractors, however, insisted 
that White should furnish the piping. This he was unwilling to do, 
except to the extent to which piping was on the ground or could be 
taken from the old well. F'ailing to secure any further agreement 
from W'hite with référence to the piping, the entire contract was aban- 
doned. The contract gave to the contractors the riglit to use the Mook 
well, or to make a new location. It gave them the right to the neces- 
sary piping for the well, not limited to the piping in the Mook well. 
They exercised the right to use the Mook w'ell, and they used so much 
of the piping which had been furnished for the Mook well as they desir- 
ed. A provision of the contract was that the work should begin within 
a reasonable time. The suggestion ofthe starting of a new well did not 
corne until more than 18 months aftet- the signing of the contract. It 
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would hâve been entirely within the rights of White to refuse to f urnish 
any piping for, or to permit the location of, a new well. He, however, 
had no objection to the contractors' continuing their effort to secure the 
contract price, but did décline to furnish additional piping. In doing 
this he was entirely within his rights. 

[8] The District Judge apparently disposed of this feature of the 
case upon the assumption that the contractors had the right to put 
down a new hole, and to demand of White the necessary piping. Act- 
ing upon this theory, he permitted the introduction of évidence as to 
the cost of drilling wells in the territory in which this well was lo- 
cated. The évidence upon this issue was very divergent and conflicting. 
It was developed that sorae $17,000 had been expended by Mook on 
the well, and that plaintiffs had spent approximately $13,000 in trying 
to complète it; yet plaintiffs testified that they could hâve put down 
another well in the same locality to the depth of 2,000 feet for about 
$6,000. The testimony of persons who had drilled wells in this terri- 
tory was to the effect that the cost would be more than $20,000. 

Upon the évidence submitted the trial judge held that the facts were 
too indefinitely developed to authorize a judgment. This statement or 
holding by the judge is criticized as a refusai to make a finding upon the 
évidence; but, in légal effect, it amounts to no more than that the 
plaintiffs, seeking damages upon the theory that they were entitled to 
recover the contract price, less the cost of driUing a well, had failed to 
establish such cost. White was ùnder obligations to furnish piping for 
one well, seasonably begun, but not for another, proposed to be started 
a year and a half after the contract was made. But if the oWigation 
to furnish additional piping had existed, and if White breached the 
contract, it would be necessary to sustain the holding of the District 
Judge, as the évidence as to the cost of a well was conflicting. 

Upon each of the propositions upon which the plaintiffs hâve de- 
pended, conflicting testimony was introduced, upon which the District 
Judge found in favor of the défendant. Under the law we would not 
be authorized to overrule thèse findings, and the judgment will hâve 
to be 

Affirmed, 



STAR-OHRONICIvE PUB. CO. v. NEW YORK KVENING POST, Inc., et al. 
(Circuit Court of Appeals, Second Circuit. January 20, 1919.) 

No. 171. 

1. CoNTRACTS <S=>26 — Contract by CoRBEsroNDENCE — Offer and Acceptance. 

Correspondence held to contain an offer by défendant and acceptance 
by complainant, constitutlng a contract by défendant to furnish complaln- 
ant for its newspaper daily spécial cable dispatches from the Peace Con- 
férence in Paris, so long as the Président remained in Europe. 

2. CoNTBiACTs <g=3l47(2) — Construction — Intention. 

The primary rule in the construction of contracts is to give effect to 
the intention of the parcies at the tlme they entered into the contract, 
and in ascertaining their real intention the courts look to what the par- 
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ties said, and 3f the language used is amblguous it is to be interpreted In 
the sensé that the promisor knew, or hud reason to know, that the prom- 
isee understood it. 

3. conïkacts <|t=3l55 — contbacts kt cobbkspondence — .construction 

Against Pakty Using Wokds. 

AVhere a contraet is evidenced by eorrespondpnce, a letter is construed 
most strongly against the writer. 

4. CoNTRACTs <g=>154 — Construction — Rkasonablkness. 

An interprétation which evolves the more reasonuble and probable con- 
tract shoiiid be adopted, and every intendment is to be niade against a 
construction under which it would operate as a snare. 

5. Conïbacts ®=39;i(l) — Validity — Mistake by One Party. 

A contract in vvriting, evidenced by an offer by one party and Its un- 
equivocal acceptance by the otiier, cannot be avoided by the party rnaking 
the offer, on the ground that it was made throngli inlstake or inadvertence. 

6. Injunction (S=>59(1) — Subjects of Protection — Rkstkaining Breach of 

Contract. 

That a contract was entered Into by one party throiigh mistake will not 
prevent the grauting of an injunction against refusai to perform by such 
party, if complainant is otherwise entitled thereto. 

Knox, District Judge, dissenting. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Star-Chronicle Publishing Company against 
New York Êvening Post, Incorporated, and David Lawrence. From 
an order denying a motion for preHminary injunction, complainant 
appeals. Reversed. 

This cause C(jmes hère on appeal from an order in which a motion for a 
preliminary injunction was denied. The complainant is a corporation organ- 
ized under the laws of tho state of Missouri, und bas its principal place of 
business in the city of St. Louis In that state. It is eugaged in Ihe publica- 
tion of a daîly eveuing ne\\'spaper under the name of the St. I^vouis Star. The 
défendant corporation is organized under the laws of the state of New York, 
and has its principal place of business in the city of New York. The défend- 
ant David Ijawrence is alleged to be a résident of the city of New York and 
to be associated in business with the New York Evening Post. 

The défendant Lawrence is alleged to hâve been engaged in writing from 
Washington, D. C, dl.'ipatches dealing with anestions of public importance 
and is said to be a specially and peculiarly qualifled Washington correspond- 
ent. The New York Eveuing Post has advertised Lawrence as an "interpréter 
of political Washington," and as possessing the rare ability to interpret events, 
polltical, législative, diplomatie, in the light of the history of ail thèse flelds ; 
as enjoying the iraplicit confidence of the officiais at Washington, and by rea- 
son of this fact being able to include in his dLspatches information not ob- 
tainable by others ; us enjoying peculiar opportunities to participate in coun- 
clls and conférences of importance In Washington which give him particu- 
lar and peculiar insiglit into the conditions there. It also advertised to the 
efCect that "what David I.«wrence discusses is not obtainable in any other 
Washington service." It also stated, in soliclting clients for this service, that 
the newspapers siibscribing to it would bave the exclusive right for the city 
in which îts paper was published to this service, which service, the défendant 
stated, would give dignity, authoritj', and prestige to the paper subscrlbing 
for it. His dispatches hâve l>een syndicàt.ed by the défendants, and also copy- 
j'ighted, and are published under Lawréiice*s name in varions newspapers in 
the United States, and it is alleged that they hâve acquired a réputation for 
aceuracy and for cdntaining important information not otherwise obtainable. 

It is averred that the complainant and the New York Evening Post, Incor- 
porated» hereinafter .referred to as défendant, entered into a contract by 

^;==>Fox other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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-which it was provided tliat the Uitter wouUl l'umisli tlie l'oi'mer with the 
Xiawrenee dispatehes, luit that tlie défendant inforined flie coniplainant, con- 
trary to its contraet, tliat after December 31, 191X, it would coase to furnish it 
witli Lawrence's dispatches, and would tliereafter funiiwli the same to its com- 
petitor, tbe St. Loui.s Post-IMspatcli ; the St. Ijouis Star aud the St. Ijouis Post- 
Dispatch béing the two principal eveniiig daily papors published in St. Louis. 

The complainant states that it has tomplied with ail the ternis and con- 
ditions of its contract, and has paid ail the sunis of nionoy provided for there- 
,'n, which paynient.s hâve been aeeepted by the defendant.s. The complainant 
also avers that immediately after its contract was made it advertised in large 
display advertisements in its own and other newspaijers in St. Louis that it 
had secured the exclusive rlght to pnblish the Lawrence dispatches ia St. 
7ouis. 

The complainant prays : 

(1) That the défendant, its servants and agents, and tlie défendant Law- 
rence, be enjoined from failing to furnish to llie complainant the "Lawrence 
service" in aceordance witli the terms of the contiact. 

(2| That so far as jiossible the damages sustaincd by the breach of the con- 
tract be asceitalned, and that défendants be decrei'd to pay over the ainount 
thereof to the complainant. 

(3) That the défendants be enjoined from furnishing the "Lawrence service" 
1o any other newspaper published in St. Louis. 

(4) That défendants be enjoined as aforesaid during the pendency of the 
action. 

(5) That the complainant hâve siich further relief as may be just. 

The défendant I^awrence. beiiig in Euroije when the action was commcnced, 
was iiot served, and has net aijpeared by counsel. The défendant put in no 
answer, but appeared in the cause by its attoi'neys. 

Tbo complainant on December 20, 1918, obtained an order to show cause, on 
Iiecember 23, why an injnnction should not be issned during the pendency of 
the suit. At the hearing an atlidavit, made by the business manager of the 
défendant, was prosented in opposition. 

Tho injun(tion was denied ; the court stating in its opinion that "the faets 
niust, however. be nnuh plainei' tlian they are to enforce upon the défendant 
a contract which it did not niake, and whidi it had no reasoii to suppose any 
one would think it had made." 

W. Christy Bryan, of St. Louis, Mo., and Ilarry D. Nims, of New 
York City, for appellant. 

White'& Case, of .\ew York City (Robert Forsyth Little, of New 
York City, of counsel), for appellees. 

Before ROGERS and MANTON, Circuit Judges, and KNOX, Dis- 
trict Judge. 

ROGlîRS, Circuit Judge (after stating the facts as above). The 
common-law courts as a gênerai rule redressed ail injuries by giving 
the party wronged pecuniary damages, and it made no différence wheth- 
er the action sounded in contract or in tort. It was- not so in the courts 
of equity which affprded in proper cases the remedy of spécifie per- 
formance compelling one who committed a breach of contract to spe- 
cifically perform his agreement, or enjoined hiin from not doing as lie 
agreed. This equity did, where money damages afïorded an inadecjuate 
relief, either because their amount could not be ascertained, or, if as- 
certainable, would not enable the party wronged to obtain the thing for 
which he contracted. 

In the case under considération the complain'ant seeks for an injimc-. 
tien upon the theory that the amount of his damages cannot be ascer- 
tained, and that, even if they could be determined, which we think they 
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could not be, they would not enable it to obtain the information which 
the Evening Post représentée! was not obtainable by others than Law- 
rence, as no other correspondent enjoyed his peculiar opportunities or 
had his peculiar insight into conditions. 

[1] It appears that on June 12, 1917, the complainant and the de- 
fendant entered into an agreement whereby the former was to be fur- 
nished by the latter the Lawrence dispatches from Washington. That 
agreement was for one month's trial, with option of renewal. On July 
llth of'that year the Evening Post wrote the complainant, inquiring 
whether it would give a definite order for the Lawrence Washington 
news service until at least January 1, 1918. This offer was accepted, 
with a request that complainant would give one month's notice, if it 
desired to continue the service after January 1, 1918. On October 26, 
1917, the complainant wrote the défendant that it would like to accept 
the Lawrence service upon a one-year basis from January 1, 1918, with 
the understanding that the service would continue indefinitely after 
the expiration of the one-year agreement unless 60 days' notice was 
given by either party to the other. On October 30th the défendant 
wrote complainant that it accepted the revised arrangement. On Octo- 
ber 28, 1918, thé défendant gave complainant 60 days' notice of the can- 
cellation of the contract on and after January 1, 1919. Then followed 
telegrams and letters in which complainant sought a reconsideration 
of the matter; the défendant declining to reopen the matter, inasmuch 
as it had agreed that the Post- Dispatch of St. Louis was to hâve the 
Lawrence service from Washington on and after January 1, 1919. 
Then on November 15, 1918, the défendant wrote complainant's manag- 
ing editor as f oUows : 

"Dear Sir: We are planning to send Mr. David Lawrence to the Peace Con- 
férence In Europe; if tlie Président goes, he will aceompany hlm on his 
trip through Europe. We shall write y ou la ter as to the détails of the ar- 
rangement, but are notifying you at this time, in order that you may not ia. 
the meantime commit yourselves otherwise. Our plan is to substitute for the 
tlme belng Mr. Lawrence's service from Washington by a daily cable from 
Europe. 

"There will be only a slight addltional cost, due to the cable expenses, but 
we expect to keep this down to a minimum through the co-operation of the 
22 members of the syndicate. 

"Will you please advise us as to your willingness to enter Into this arrange- 
ment, condltloned, of course, on our final décision to send Mr. Lawrence to 
the Peace Conférence." 

And on November 18, 1918, David Lawrence wrote the owner of the 
complainant's paper as f ollows : 

"My Dear Mr. Robeits: Thanks for your letter of November 14th. I had a 
letter to-day from Mr. Seyraour, saying that he felt very uncomfortable about 
the whole situation, but did not sée how the contract with Pulltzer could Be 
broken. I shall be in New York again Friday and Saturday, and leam whether 
it Is an absolute necessity. 

"I ani planning to go to Europe for the Peace Conférence and will be away 
two months at leaat. I see not the slightest objection in the world to the 
making of a spécial contract between the New York Ppfet and the St. Louis 
Star for this European service as a substitute temporarily for the Washington 
service. That would carry at léast two months into the new year. 

"I shall know more about the whole thlng after I hâve been in New York 
and wlU write you then." 
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On the same day the complainant's gênerai manager wrote the de- 
fendant's business manager as follows : 

"Dear Sir : In the absence of Mr. Taylor, I am answering your letter of tlie 
15th inst. relative to Ihe possibility tliat David Lawrence will go to Europe for 
the Peace Conférence, and inquiring whether the Star would be willlng to 
enter an arrangement for his cablegrams. I telegraphed you thls morning that 
it 'certainly would want the Lawrence cables if he goes abroad,' and this 
message I hereby confirtn. 

"In this connection niay we not assume that the transfer of Mr. I^awrence 
from Washington to Europe and our acceptance of his cable letters, instead 
of his Washington letters, would operate to eancel the arrangement whlch 
the Evening Post has made wilh another St. Louis paper for his Washington 
letters beginning January 1, 1010 V It has been with intense regret that we 
hâve contemplated the loss of the Lawrence Service, and, as Mr. Roberts lias 
explained to you, we hâve frankly felt that we were badly treated, and 
naturally to begin taking his Eurt)pean cables nierely to lose them to our 
competitor just as thcy start would be most uufortunate for us. 

"Therefore may we not hope that you will flnd in bis transfer to Europe 
another valid reason for contlniiing his letter.s (whether doraestic or cable) 
uninterruptedly to the Slar? 

"Your early reply is recjue^-ted." 

On November 25, 1918, the defendant's business manager sent to 
complainant's gênerai manager tlie f oUovving letter : 

"Dear Mr. P.radley : I bave rend wilh great inferest and considérable ap- 
proval your letter of Xovoniber IStb. It would seera to me entirely possible 
for tbi.s long dlscus.sion to end as susgested in the second paragraph of your 
letter. I wiil either write or wire you in a day or two more deflnitely. 

"Wben we wrote you on November lôth concerning our plan to seud Mr. 
David I^awrenee to the Peace Conférence, we mentioned an addltional expense, 
prouiising to keep it down to the minimum. Tlie length of time Mr. Lawrence 
will stay in Europe will dépend on the President's plans. Ile will return to 
AVashington with tbe Président. It is estimated that this trip will take about 
eight weeks. and that tbe extra cost will be over $1,300 per week for cable 
toll.s, traveliug expenses, etc. Three-quarters of this expense will be borne 
by the >;ew York Evening Post, and we ask our clients to pay the remainder. 
In distributlng this expense, we ask you to pay us !f40 per week, commencing 
December iJib and until Mr. Lawience is back In tbe United States. 

"We liope we hâve made tbe facts entirely clear, and of course you under- 
stand, also, that there will be a period of no daily service while Mr. I.rfiwrence 
is going over and a second period when be is returning, when, you will be 
paying the regular fee for the service plus the above assessraeut. In other 
words, we bave worked out the assessment to the above low figure with due 
considération for the loss of service while Mr. Lawrence Is on the océan. If 
we were to assess you for a proportion of the actual cables sent over, it 
would involve considérable bookkeeping and would charge you a much higher 
rate of assessment. 

"ilr. Lawrence will go abroad when the Président ?ails, and will travei on 
the same vessel, if that is permitted to correspondents. He will begin flling 
daily cable dispatches as soon as he arrives in Europe. As in Washington, 
Mr. Lawrence will not dupllcate the routine press assoclatlon^stories,. but 
will send his own signed exclusive news and intei'pretive dls]>atches, providing 
a valuable r'eature whlch the routine news cannot give. HewlU exi)laln what 
is most vital to American newspapcrs and tlieir readers, the Anierlean point 
of view at the Peace C'onfei'ence. Ile will cable a minimum of 4,500 words 
weekly, at urgent cable rates to assure ils immédiate delivery, and his storie.s 
will be telegraphed at once from New York to newspapers availlng them-; 
selves of tins service. He will be at tlie Peace Conférence as long as th^ 
Président remains there, and, should the Président vLsit ôthèr forelgn capitals, ' 
Mr. Lawrence expeets to accompany him." ■ : ^- 
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To this on November 27th the complainant replied by a telegram 
which read : 

. "Your letter November 25tli received. We acceiit terms on Lawrence cables 
and are stardng to-morrow to advertlse big." 

And on November 29th the défendant telegraphed complainant as 
follows : 

"Regret cannot supplj' ail of La\\TeiK'e Peace cables. Post-Dispatch liolds 
us to contràct from .lamiary first on. If yoii prefer to cancel your contract 
and not start service we will cancel at once. Please advise as Lawrence leaves 
to-day." 

On November 30th défendant telegraphed complainant as follovi^s: 

"Unable to alter décision stated in last telegram nmcli to oui- regret stop 
will supply Lawrence until Uecember thirty-flrst according to our contract 
with you but beyond that we cannot." 

On the same day complainant telegraphed défendant as follows: 

"Your telegrain November twenty-ninth received stop. We are utterly 
unable to understand j'our action as your otïer of the Lawrence cables to the 
Star was made repeatedly and ail terms accepted by us stop. You knew of 
the Post-Dispatch complication when you offered theni to us stop. We hâve 
already publicly advertised the service in the St. Louis newspapers and gave 
you notice of our intention to do so before we began stop. We now demand 
that you fulfill your contract wlth us stop. Please answer promptly." 

The learned District Judge was of the opinion that this correspon- 
dence did not disclose the contract tipon which the complainant relies. 
We find ourselves unable to take his view of the matter. In the letter 
of November 25th the défendant proposed unconditionally to furnish 
the complainant the Lawrence Peace Conférence cables, not up to Jan- 
uary 1, 1919, but "until Mr. Lawrence is back in the United States," 
and it asked the complainant to instruct its cashier to put défendant on 
its payroll until that time. 

This proposai the complainant accepted by its telegram of November 
27th. To undertake to make this definite proposai conditional because 
of the first paragraph of the letter is to give to that paragraph a mean- 
ing which in our opinion is altogether unwarranted. That paragraph 
relates to the complainant's letter of November 18, 1918, and that letter 
dealt with two distinct subjects : (1) The Lawrence Peace Conférence 
cables which the complainant stated it wanted. (2) The Lawrence serv- 
ice from Washington, as to which the complainant asked if the accept- 
ance of the cable letters from Europe might not operate to cancel the 
arrangement giving the Post-Dispatch the Lawrence service from 
Washington beginning January l, 1919. 

In view of the unconditional proposai contained in def endant's letter 
of November 25, 1918, as to the Peace Conférence cables, the natural 
inference it seems to us is to construe the first paragraph of the letter 
of November 25th as relating solely to the question whether the défend- 
ant would cancel its agreement with the P6st-Dispatch for the Wash- 
ington service after Lawrence's return to the United States. It is évi- 
dent that complainant put that construction on it for in its telegram 
of acceptance it stated that it was "starting to-morrow to advertise big," 
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and in its issue of the next afternoon appeared a full page advertise- 
nnnt which contained in display type the foUowing: 

"You can sit In at the Peace Conférence. The day to day délibérations of 
the Peace Conférence to t>e held at an early date in A'ersallles will shape the 
future destinies of the peoples of both liemlspheres. David Lawrence the Star's 
.spécial correspondent — the man 'on the Inside' at Washington — will accoui- 
)iany the Président and the American Peace deleiçates to Versailles, and will 
senti siiecial cable.s daily "Whloh will appear in St. Louis exclusively in the 
.Star." 

It is not probable that such an advertisement would be inserted in a 
reputable newspaper, if its owner supposed that possibly they had no 
contract which justified it ; and there is nothing in the correspondence 
that we hâve been able to discover which indicates on the part of the 
complainant that it intended to take the cables only down to January 
1, 1919. The complainant's letter of November 18, 1918, expressed its 
unwillingness to enter into any such arrangement as that as being "most 
unfortunate for us." The practical construction placed on the contract 
by the complainant the Suprême Court has said "is' always a considéra- 
tion of great weight." Insurance Co. v. Dutcher, 95 U. S. 269, 273 (24 
L. Ed. 410). 

[2, 3] The primary rule in the construction of contracts is to give 
eiïect to the intention of the parties at the time they entered into the 
contract. Commonwealth v. West Virginia, 238 U. S. 202, 236, 35 Sup. 
C. 795, 59 L. Ed. 1272. And in ascertaining their real intention the 
courts look to what the parties said. Metropolis National Bank v. 
Kennedy, 17 Wall. 19, 21 L. Ed. 554. If the language ysed is ambigu- 
ous, it is to be interpreted in the sensé that the proinisor knew, or had 
reason to know, that the promisee understood it. United States v. 
Cooke (D. C.) 207 Fed. 682 ; Nellis v. Western Life Ins. Co., 207 N. 
Y. 320, 100 N. E. 1119; American Lithographie Co. v. Commercial 
Casualty Ins. Ce, 81 N. J. Law, 271, 80 Atl. 25. Where a contract is 
evidenced by correspondence, the letter is construed most strongly 
against the writer. McElravy, etc., Co. v. St. Joseph's Home for Girls 
(Mun. Ct.) 143 N. Y. Supp. 235. 

[4] If the words of a promise may hâve been used in an enlarged or 
restricted sensé, they will, in the absence of circumstances calling for a 
différent interprétation, be construed in the sensé most bénéficiai to the 
promisee. White v. Hoyt, 73 N. Y. 505, 511. Where a contract is am- 
biguous, it will be construed most strongly against the party ernploy- 
itig the words concerning which doubt arises. Phœnix Ins. Co. v. 
Slaughter, 12 Wall. 404, 20 L. Ed. 444; Simon v. Etgen, 213 N. Y. 
589, 107 N. E. 1066. The law holds a man responsible for ambiguities 
in his own expressions, and he has no right to induce another to con- 
tract with him on the supposition that his words mean one thing, hoping 
that a court may make them mean another thing. Blose v. Blose, 118 
Va. 16, 86 S. E. 911. If an ambiguity exists in this case, and we think 
there is none, it arises f rom the language used by the défendant and not 
f rom that used by the complainant ; and courts hold that an interpréta- 
tion which evolves the more reasonable and probable contract should be 
adopted. Barnsdall Oil Co. v. Leahy, 195 Fed. 731, 115 C. C. A. 521. 
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And it is very improbable, as vve hâve said, that this complainant vvoulrt 
hâve entered into A contract taking the Peace cables for two wecks only 
to lose them at the end of that time to their competitor. Every iiitend- 
meiit is to be made agaihst a construction of a contract nnder which it 
would operate as a snare. Hoffman v. TEtna, 32 N. Y. 405, 88 Ara. 
Dec. 337. 

; [5] That the first paragraph of the defendant's letter of November 
25th related to the Washington dispatcbes is in fact admitted in the 
affidavit filed in the case by the writer of that letter. Having made this 
admission, he then states that the balance of "this letter" was the form 
of letter sent to ail subscribers to tbe Lawrence syndicatc. It is not 
unlikely that the incorporation of that mâtter in the defendant's letter 
to the complainant was a raistake or an inadvertence. But conceding 
that this was the case does not affect the question which this court bas 
to consider. 

In Pollock on Contracts (Williston's 3d Ed.) pp. 563, 564, the writer 
says : 

"Mistake docs not of il.self aflîcct the validity of contracts at ail. * * * 
The gênerai riile of iirivulo l;iv,- is liiat niistake as such has uo légal eiïects 
at ail. This niii.v lie uiore ilclaiilel.v cxpressed as follows: When au act its 
(lone under a niistake. tlie mistake does not either add anything to or take 
away anything from the leg;il eon.'ieiinenres of that act either as regards any 
rlght of otlier iiersojis <ir any liahility ot the person Uoliig it, nor does it pro- 
duce spécial couso(iuonces of its owri." 

In Leake on Contracts (Canadian Ed.) p. 211, the law is stated as fol- 
lows: 

"Whore thore is a niistake in the exi>ressioB of the agreemeiit, the effect is 
différent lu the case <if the niistake of one party only, and in that of a mis- 
take coiriïuon to both. For the simple ciis« of a mistake of one party only 
in the expression. of the agreement, it is suffi'^ient to recur to tlie elementary 
lU'inciiîle that the law .iiidges of the matter of an agreement exotuslvely from 
the expressions of intention which are comiiiunicated between the parties. 
Consequently'; as a général rule, an agreement is not affected by the mistake 
of either party in expressing fhe terms of which the Other party has; no notice 
or intimation. In ihç ca.se of an agreement in writing this is n» more than an 
application of the gênerai rule that the written ternis cauuot be varied by 
extrinsic évidence of intention ; and it is the duty, of the court in gênerai to 
construe and ajipl.v an agreement in writing without regard to the views of 
either party respecting the meanings." 

In Page on Contracts, vol. 1, § 79, that writer says : 

"Kvery sane person is held to jiitend the légal conséquences of his voluntary 
acts. Accordingiy, :if a )ier.son of légal ca])açit..v, and iiot acting under fraud, 
misrepresentktion, duross, or undue inflneuee, goeS'through the outward form 
of blndlug him.seîf by contract, he cannof nvoid liability then^on by claiming 
that unknown to thé adversary party; he made his offer or acceptance under 
mistake of fact, and that he did not inteiid to make such offer." 

And the same writer in section 85 says that-^ 

"While in pure mistake no relief can be given ordinarily where one party 
has by niistake expressed his intention irj ternis ditïeringfrom those Intetided, 
a différent rule applies:, where the adversary parly kuew of such mistake and 
did not disclose it." 
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m Black on Rescission and Cancellation, vol. 1, § 131, it is said : 

"A party eannot hâve relief aguinst a contract or other obligation Into 
■wliioh lie lias enlered in ignorance of rnaterlal faels, or unUer a mistake as 
to sucli facts, wliere no fraud or imposition was pracliced upon liim, and his 
ignorance or mistake is entirely dne to his ovvn nesligenee or lack of proper 
attention, or to the failure to exercise such reasonable cure and thoughtfulness 
as may be expected in business transactions froin niun of ordinary care and 
prudence." 

In Kerr on Fraud and Mistake (4th Ed.) 477, 478, it is said that — 

"The law judges of an agreeuient between two persons exclusively from 
the mutual communications wliich (ake place between tlieni. If the terms of 
the proposai of the one are unambiguous and unmistakable, and the ansvver 
of the other is an unequivocal and unconditional acceiitance the latter is 
bound, in the absence of fraud or warranty, however clearly he may after- 
wards inake it appear that he was laboring under a mistake in his acceptance 
of the proposai." 

And for like reasons the proposer must be bound although he may 
hâve labored under a mistake in making his proposai. 

The text-writers hâve correctly stated ihe décisions, and we shall 
refer only to a few. In Tamplin v. James, 15 Ch. Div. 215, 217, it is 
said that — 

"Where there has been no misrepresentation, and where there is no arabi- 
guity in the terms of the contract, the défendant eannot be allowed to évade 
the performance of it by the simple statement that he lias made a mistake." 

This court held, in a carefully considered case in which the opinion 
was written by Judge Wallace, Moffet, Hodgkins & Clarke Co. v. City 
of Rochester, 91 Fed. 28, 33 C. C. A. 319 (1898), that a court of equity 
is without power to rescind a contract solely on the ground of a mistake 
by one party. The complainant in that case had submitted a proposai 
to do certain public work for the city of Rochester. Its bid for the 
contract awarded it was $273,000 below that of the next lowest bidder. 
The évidence satisfactorily proved that it had made two clérical errors 
in its proposai, one of which amounted to $36,800 and the other to $27,- 
000, with the resuit that its bid was $63,800 less than it otherwise would 
hâve been. The errors were due to the haste with which the complain- 
ant had considered the spécifications and prepared its proposais. The 
cases were fully examined, and the court in its opinion said : 

"The salutary power of courts of equity to rescind or reform contracts 
which do not express the real Intention of the parties is not to be extended to 
cases where the contiact, beeause of ihe mistake of one of the parties, fails 
only to express the meaning of that party, and he seeks relief purely on the 
ground of his own mistake. The correct rule is as stated in Addison on Con- 
tracts : 'Where a mistake is unilatéral, and the party by whom it was made is 
the sulï'erer, relief will not be grunted unless there has been some undue in- 
fluence, niisrepre.sentation, surprise, or abuse of confidence.' 2 Add. Cont p. 
1182." 

In Griffin v. O'Neil, 48 Kan. 117, 29 Pac. 143, the court held that a 
contract was binding upon both parties under the foUowing circum- 
stances : A. made an offer to sell cattle for a stated price, which B. 
accepted. A. gave B. a bill of sale and received the purchase price. 
Then A. discovered that in making his offer he had made a mistake in 
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calculating his figures as to the price. The court said that if the veu- 
dor made a mistake in his figures, and the vendee had no knowledge of 
the mistake, but relied upon the price stated, the vendor was responsible 
and must suffer. 

Where a principal, A., makes a mistake in sending a telegram to his 
agent, by reason of which the agent makes a contract with B. on behalf 
of his principal différent from that which the principal intended the 
agent should.make, and B. accepts without knowledge of A. 's mistake, 
it is held tliàt the latter is bound. Hasbrouck v. Telegraph Co., 107 
lowa, 160, 77 N. W. 1034, 70 Am. St. Rep. 181. 

In Pond-Decker Lumber Co. v. Spencer, 86 Fed. 846, 30 C. C. A. 
430, the Circuit Court of Appcals in the Fifth Circuit held that, where 
the agent of a railvvay company vvrote a shipj^er that his raiiroad would 
carry his freight to a certain place at the rate of 36 cents per 100 
pounds, when the rate was 66 cents per 100 pounds, the fact of the 
agent's mistake did not prevent tlie agreement, which the shipper had 
accepted, from being a valid contract. "We think," said the court, 
"the contract with Fletcher was a valid contract." 

[6] This bringB us to a considération of the remedy. The very 
meager argument made to this court by defendant's counsel had little 
to say upon this as upon the other phases of the case. It was, however, 
stated that the Post-Dispatch had an absolute right to an exclusive pub- 
lication of the Lawrence service and that the défendant could not be 
enjoined from delivering the service under its contract with that paper. 
It ip enough to say that the Post-Dispatch bas not been made a party 
to this proeeeding, and has not intervened therein, and its rights will 
not be determined. It is sufficient for our présent purpose to know that 
the défendant has made a valid contract in which it has agreed to fur- 
nish to the complainant the Lawrence cables from the Peace Confér- 
ence, and that the service contracted for is by defendant's own admis- 
sion unique and peculiar and not otherwise obtainable. That complain- 
ant is entitled to receive such European cables, received from Lawrence 
during the Peace Conférence, is clear. It has been held that in niany 
cases a court may decree spécifie perforn:ance although the party 
against whom the decree is sought entered into the contract through a 
mistake which he would not bave made if he had taken reasonable 
care. Tamphn v. James, 15 C. D. 217; May v. Platt, [1900J 1 Ch. 616; 
Swaisland v. Dearsley, 29 Beav. 430, approved by Baggallay, L. T., 15 C. 
D. 218 ; Dyas v. Stafford, 7 L. R. I. 606. And if a mistake made by 
one party to a contract does not prevent a decree of spécifie perform- 
ance, it will not prevent the issuance of the injunction if the complain- 
ant is otherwise entided thereto. 

It has been sometimes said that the jurisdiction to grant an injunction 
restraining a breach of contract is substantially coïncident iivith the 
jui-isdiction to grant spécifie performance, and that it is governed by 
the same doctrine and rules. When Mr. Pomeroy in 1883 wrote his 
great work on Equity Jurisprudence, he called attention to the fact that 
the English courts had more freely used injunctions to prevent the vio- 
lation of contracts than the majority of the American judges had been 
willing to do, and declarcd that the English coulis enjoined the viola- 
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tion of some contracts, even though they could not be specifically en- 
forced, and added: 

"The American décisions, wlth few exceptions, refuse to adopt this doctrine." 
4 Pomeroy's Eq. Jur. § 1341. 

In 1905, when Mr. Pomeroy's son published the two volumes supple- 
mentary to the original work, in alluding to the above statements, he 
stated that which is undoubtedly true that — 

"Tliese remarks hâve hardly the force, at the présent day, that they pos- 
Bessed at the time when they were written. Indeed, the English and American 
courts appear to hâve changed places in respect to their attitude towards one 
Important class of contracts, those for personal services." Pomeroy's Eq. Jur., 
vol. 5, p. 497n. 

It is true that, as the jurisdiction to grant an injunction is discretion- 
ary, the court in exercising it has regard to the way in which the grant- 
ing of the injunction will affect the rights of other persons. Hope v. 
Gloucester Corporation, 1 Jur. N. S. 320; Tubbs v. Esser (1910) 26 
T. ly. R., 146. But there is nothing in this record which discloses that 
the equities of the Post-Dispatch are in any wise superior to the equities 
of the complainant herein. 

The order denying the motion for a preliminary injunction is revers- 
ed, and the case remanded to the District Court, with directions that 
the défendant, the New York Evening Post, Incorporated, he enjoin- 
ed and restrained from refusing and f ailing to fumish to the complain- 
ant the daily cable dispatches which it receives from Europe from its 
correspondent Mr. Lawrence in accordance with the ofïer made by it 
in its letter of November 25, 1918. 

It is 80 ordered. 

KNOX, District Judge, dissents. 



HANNEVIG et al. v. R. W. J. STJTHERLAND & CO.* 
(Circuit Court of Appeals, Second Circuit. January 15, 1919.) 
No. 155. 

1. AeBITBATION and AWAED <@=>57 AWABD — Gbottnds fob Vacatioit. 

An award of arbitrators cannot be set aside because of the fallure to 
détermine a question submitted to them by the agreement for arbitratlon, 
but upon which no évidence was presented. 

2. Arbitbation and Awabd <©=»60 — Stjfficienct of Awaed— Ceetaintt. 

An award of arbitrators that is sutliciently certain to be obligatory as 
a contract Is valid. 
Ward, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Christopher Hannevig and Vidkunn Johnsen, 
copartners as Hannevig & Johnsen, against R. W. J. Sutherland & 
Co. Decree for respondent, and libelants appeal. Affirmed. 

®=aFor otber cases lee same topio & KBY-NUMBER In ail Key-Numbered Dlgesta & Indexe» 
•Ccrtkirari denled 249 U. S." — , 39 Sup. Ct, 386, 63 L. Ed. — . 
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Bullowa &. Bullowa, of New York City (Ferdinand E. M. BuUowa 
and Emilie M. Bullowa, both of New York City, of counsel), for ap- 
pellants. 

Harrington, Bigham & Englar, of New York City (Dix W. Noël, 
of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Appellants sought to recover in their 
libel filed September 12, I9I6, $61,750 for two months hire of the 
steamship Asahi Maru, paid to the appellee under the ternis of the 
charter party, for one reasonably direct voyage of said vessel from 
the United States to the Far East; that the voyage was interfered 
with because the appellee did not deliver the vessel to the api^ellants 
on August 18, 1916, when they were obliged to do so. A cross-libel 
was filed, asking $50,000, claimed to be due from the appellants for 
the balance of hire of the said vessel under the charter party, and this 
in addition to the $61,750 paid in advance for the first two months 
and for the return of which the first libel was filed. To this appel- 
lants filed their answer, and claimed a loss of $100,000, as damages 
which they sustained because of the alleged prevented use of the ves- 
sel. On November 25, 1916, when the answer to the cross-libel was 
filed, the voyage which the vessel was making had not been completed. 
After issues were joined on the libel and cross-libel, the parties en- 
tered into a stipulation for the submission to a board of arbitrators of 
ail matters in controversy between them, arising in connection with 
said vessel, whose findings should be conclusive of the issues in the 
said suits, and that a decree or judgment might be entered in said 
causes in accordance with the award. The questions presented to 
the board of arbitrators were as follows: 

(1) Were appellants liable for charter hire under a charter party 
dated March 22, 1916, and what amount of charter hire, if any, re- 
mained due. 

(2) Whether appellants were entitled to disaffirm this charter party 
and recover back a payment on account of charter hire amounting to 
$61,750 by reason of the failure to deliver the vessel. 

(3) Whether appellants were entitled to damage by reason of the 
failure ta deliver. 

(4) Whether there was any liability for détention of cargo by own- 
ers of the steam.ship under claim of lien. 

Under the stipulation, each party selected an arbitrator and the two 
selected a third. The board of arbitrators made their award on Oc- 
tober 22, 1918, finding that appellants were liable for charter hire from 
March 22, 1916, until the date the steamer was redelivered, at the rate 
stipulated in the charter party, to wit, i6,500 par calendar month, but 
did not détermine the date of redelivei-y, and that appellants were not 
entitled to recover damages b)' reason of the failure to deliver, or be- 
cause of détention of cargo by owners of the steamship under a claim 
of lien. 

Upon thèse findings, on motion, a final decree was granted dismiss- 
ing the libel of appellants upon the merits and an interlocutory decree 



HANNEVIG V. R. W. J, SUTHEKLAND & CO. 447 

(266 F.) 

upon the cross-libel of appellee, decreeing that thc: latter was entitled 
to recover from appellants the charter hire at the rate of i6,500 per 
calendar month, from August 23, 1918, to the date of redehvery of 
the vessel. This authority to enter a decree was granted by the ternis 
of the stipulation. The decree is now challenged by the claim of the 
appellants that the award was not a final décision on ail matters in 
controversy between the parties arising in connection with the steam- 
ship. The stipulation provided for submission to the board of arbi- 
trators of a full statement of their clainis and demands. Paragraph 5 
of the stipulation provided : 

"In considération of the said paymont of hlre to be m.ide tlie said R. W. .T. 
Sutherland as aforesaid, and transfer and assit'nnient of the snni of thlrty 
thousand (¥30,000) dollars heretofore dopositert with the National Surety 
Company, as hereinbetore provided, the said R. W. Sutlierland iindertalces 
and agrées to procure the release of the cargo recently discharged from the 
said steaniship Asahi Marii at Yokohama, and now held by tlie owners of the 
said steamsliip imdor a claim of lien for liire, and cause said lien to be re- 
leased, tlie question of liability by reason of said lien, as between the par- 
ties hereto, to be one of the questions subniitted to the arbitrators herein." 

The decree is further challenged because the date of the redelivery 
of the ship was not determined by the arbitrators in their award. 

The District Judge dismissed the libel of appellants and vacated the 
attachment, sending the subject of cross-libel to a référence to déter- 
mine the question of the date of redehvery of the vessel. The appel- 
lants cannot be heard to complain of the practice in thus disposing of 
the cross-libel by an interlocutory decree, for it is not made the sub- 
ject of any of the assignments of error. 

Under the provisions of the stipulation for arbitration : 

"Both parties were obligated to siibmit to the arbitrators, a full statement 
of hls or their clalms and demands, together with such documents and proofs 
in support thereof as he or tliey may deem necessary or advlsable." 

The date of redelivery of the vessel, and therefore die exact aniount 
of hire to be paid, was not formally raised at the arbitration, for the 
reason that the voyage had not been conipleted at the time the cross- 
libel was filed. 

[1] The board of arbitrators substantially disposed of ail the issues 
presented upon the pleadings in the two admiralty cases in deciding 
that the appellants were not entitled to a return of the advance hire, 
or to any other damages for the alleged.breach of charter party, and 
that they were liable for hire at the rate specified in the charter from 
August 23, 1917, until the date of redelivery to her owners in Japan. 
Nor can the award be attacked as incomplète because it failed to dé- 
termine the question of liability by reason of the lien upon cargo for 
charter hire, asserted by the Japanese owners at Yokohama. An ex- 
amination of the proceedings before the board of arbitrators fails to 
disclose any pecuniary damage resulting to appellants from the cargo 
seizure at Yokohama or to set forth any grounds upon which the 
board of arbitrators might détermine the question of liability there- 
for. No proof seems to hâve been brought before the board of arbi- 
trators in connection with this claim. Therefore, the question not 
having been actually presented to the board of arbitrators, their failure 
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to make any findings with respect to this item cannot now be urged as 
a ground for setting aside the award. 

Judge Spencer, in Jackson, etc., v. Ambler, 14 Johns. (N. Y.) 96, 
at page 106, said: 

"I admit the law to be 'that tlie award must comprelieiid everythins sub- 
mitted, and must not be of parcel only.' Under tlils nile Kyd (172) observes 
(and be is supported by the cases be refers to) that It must be understood 
with a considérable degree of Ihiiitatiou; for, thoiifth the words of the sub- 
mission be more coraprehenslve than tbose of the award. yet, if it do not ap- 
pear that anythins el.se was in dispute between the parties beside wiiat is 
comprehended in the award, the award wlU be good; as if the submission be 
of ail actions, real and Personal, and the award be only of actions Personal, 
it shall be presumed that no actions real were depending between the parties." 

If the submission is gênerai, and the adjudication applies in terms to 
a particular matter, the award purporting to be made of and concern- 
ing the matter submitted will be presumed to be good until it is shown 
that there were other matters presented to the arbitrators which they 
neglected or refused to décide. Case v. Ferris, 2 Hill (N. Y.) 75, 76. 

We deem it sufficient answer to the claim that the award is not final 
for leaving this particular question undecided, in saying that the ques- 
tion was never brought before the board of arbitrators at ail. 

The English rule was adopted by the Suprême Court in Karthaus v. 
Ferrer, 26 U. S. (1 Pet.) 222, 7 L. Ed. 121, where it was said (page 
227): 

"That there is a class of cases in the boolvs, in which arbitrators bave been 
held to a more than ordinary strlctuess in pursuing the terras of the submis- 
sion, and in awardlng upon the several distinct matters .submitted, upoii the 
ground of the submission being condltlonal, Ita quod, is conceded. The case 
of Randall v. Randall is a leading case of that class. Lord EUenhorough, C. 
.1., in deliverlng the opinion of the court, says: 'The arbitrators had three 
thlngs submitted to them; one was to détermine ail actions, etc., between the 
parties; another was to settle wliat was to be pald by the défendant for liops, 
pôles, and potatoes. in certain lands; the thlrd was to ascertaln what rent 
was paid by the i)laintiff, to the défendant, for certain other lands. The 
autliorlty given to the arbitrators was condltlonal, ita quod, they should arbi- 
trale upon thèse matters, by a certain day. The arbitrators hâve stopped 
short, and liave omitted to settle one of the suljjects of différence stipulated 
for.' 

"This case was adjudged according to the rule laid down In the books: 
That if the submission be condltlonal, so as the arbitra tor décide of and con- 
cerning the premises, lie must ad.ludicate upon each distinct matter in dispute, 
which he has noticed. Kyd, 17T. 

"But the l'ule is to be undeistood with this (luallflcatiou: That in order to 
impeach an award, made In pursuance of a condltlonal submission, on the 
ground only of part of the matters in controversy havlng been decided, the 
party must (llstlnctly show tliat there were other points in différence, of 
which express notice was given to the ar))Itrator, and that he neglected to dé- 
termine them." 

The rule in New York state was laid down in New York Lumber 
Co. V. Schnieder, 119 N. Y. 475, 481, 24 N. E. 4, 5, where it was said: 

"In tlie absence of some positive proof of neglect or refusai by the arbi- 
trators to décide auy of the i)artlcular matters presented under the submis- 
sion, the presumption holds good that their award covers ail of the submis- 
•sion. Ott V. Schroei)])el, 5 N. Y. 482. The parties certalnly were bound, under 
their gênerai submission, to claim before the arbitrators ail the demanda 
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coming withln the scope of the submission, and in tlils case the absence of 
négative proof forbids our disregarding the légal presumptlon that every such. 
demand was laid before them. 

"I think a party Is bound, by the very spirit and letter of a gênerai submis- 
sion, to subinit every demand he has arislng out of the transaction, or con- 
tract, aud, if he fails to do so, he should not be heard to eomplaln, in the face 
of a gênerai award, that there were matters omitted to be passed upon. I 
think the rule should be a settled one that the submission by parties of ail 
matters in dispute, grovs-ing out of a particular transaction, or contract, will 
estop them from thereafter clalming that the award is not coneluslve, if Its 
language and tenns, when fairly regarded, are comprehensive. The presump-, 
tlou should be strongly upheld by the courts that the arbitrator's décision vt^as 
a final adjustment of ail matters in controversy." 

The mère filing of the claim by the appellants, asserting that part 
of their claim is based "upon this lien on cargo in Japan," in the ab- 
sence of any proofs submitted to substantiate anything in regard to it, 
is not such a submission as to j>ermit the arbitrators to intelHgently 
pass upon the claim ; for nothing was placed before them which could 
resuit in anything except the final dismissal of any claim against ap- 
pellants arising from a détention of the cargo. If, later, it should be 
found that appellants hâve such a claim, it leaves them free to liti- 
gate it. 

[2] We think the award of the board of arbitrators is sufficiently, 
final notwithstanding their failure to ascertain in dollars and cents, 
the exact amount for hire due from the appellants under this award. 
An award that is sufficiently certain to be obligatory as a contract is 
valid. Perkins v. Giles, 50 N. Y. 228, 236. 

Hère the arbitrators agreed upon the liability for charter hire, fix- 
ing it at £6,500 a month until the date the steamship was delivered to 
her owners in Japan. This is a matter which the appellants should 
know, and, once ascertained, makes it easy of calculation in exact 
amount. The failure to make exact calculations as to this does not in- 
vahdate the award. Parker v. Dorsey, 68 N. H. 181, 38 Atl. 785; 
Burkholder v. McFerran, 3 Serg. & R. (Pa.) 421. 

The further objection, founded upon the alleged disqualification oî 
Mr. Amaral and the charges that the arbitrators were partial and un- 
fair in the conduct of the proceeding, are f rivolous. They hâve been 
sufficiently answered by the affidavits presented in behalf of the re- 
spondent, and we do not consider that they require further pomment 
in this opinion. 

Decree affirmed. 

WARD, Circuit Judge, dissents. 
256 F.— 29 
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' NATIONAL SDRBTÏ GO. v. UNIVERSAL TRANSP. CO., Inc. 

(Circuit Court of AppealSyScoonâeireuit. February 14, 191&.) 

.',,A "; '--^'.'^ ■.„: ••' No. 168..,' ■ ■ 

1. Api'eai, AND Eebor iS=794^CiRcuiT Court or Appeals — Motion to Dis- 

' '■ MISS OK AtFIBM. 

; Wbilë Infrequent, motions ' to di^mlss or affirm are well recognlzed in 
tiie Circuit Court of Appeàls. 

2. Appeab àkd Eeror "S^llSfJ^WBiT FOR Dex.ay^Affirmance. 

The défenses, propounded by traverse to scire fadas to obtaln exécu- 
tion, being without merit, and the wrlt of error taken to overruling tliere- 
I .pf ^ppearing to be taken for pUiposes only of delay, judgment will be 
afl^rmed on motion. 

, InError to the District Court of the United States for the Southern 
District of New York. ' 

Scirc' iacias by the Universal Transportation Company, Incorporated, 
against' the National Surety Company to obtain exécution. Judgment 
for exécution (252 Fed. 293), and the Surety Company brings error. 
Heard on motion to dismiss or affirm. Afifirmed. 

Kiriin, Woplsey & Hickox, of 'New York City (John M. Woolsey, 
ai New York City, of counsel), for the motion. 

William J. Griffin, of New York City (T. Langland Thompson and 
Jahles S. Darcy, both of New York City, of counsel), opposed. 

Befôfe ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. This plaintifï in error was surety on a 
bond giyen to secure the demand of the party plaintiff or libelant in 
the cases which fînally reached us as The Ada, 250 Fed. 194, 162 C. C. 
A..330, anjd Rederiaktiebolaget v. Universal, etc., Ço., 250 Fed. 400, 
162 ce. A. 470. As the resuit of the décision lâst mentioned, judg- 
ment iot a very large sum was duly docketed in favor of the Universal 
Company and against the Rederiaktiebolaget. 

Execution thereupon hàving been returned nuUa bona, and the above- 
named siirety company, as surety, failing to pày on demand, the ex- 
eciitiou' plaintiff (Universal Company) pfocured from the court below, 
in \yhieh'said judgment was docketed and where'the surety company's 
boiiiJ réniainëd bf record, a writ of scire facias, cbmmanding the surety 
company to show cause why exécution should not issue against it for 
the amount of the aforesaid judgment. 

The surety company filed a traverse in which it .fîrst, denied any 
jurisdiction to issue the writ, and then in substance assertèd that, be- 
cause Universal Company had not succeeded in ail the 'claims it had 
advanced against the Rederiaktiebolaget and its steamship Ada, and 
had attempted to collect its final judgment, first by ordinary exécution, 
then through proceedings supplementary thereto, and also by suit 
against the surety company and on the bond, in the courts of New 
York, and had done ail thèse things before resorting to scire facias, 
therefore said Universal Company was "estopped from asserting, claim- 
ing, or recovering any amount" from the surety company "by, through, 

®=sFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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or from" the bond it had admittedly executed and delivered for the 
very purpose of securing the demand which had finally been reduced 
to judgment. 

The lower court heard the issues of the traverse béfore a jury; the 
plea fo the jurisdiction Judge Mayer overruled (opinion reported in 
252 Fed. 293} ; he also overruled the other matters called défenses-, and 
directed judgment that exécution issue. Ali stays of proceedings were 
refused, and, although this writ was promptly brought, exécution did 
issue against the surety company, which theh duly satisfied the writ by 
payaient to the United States marshal. This motion asks for a dis- 
missal on the ground that after such satisfaction this suit "présents no 
actual controversy" and must therefore be regarded as moot. 

[1] While infrequent, motions to dismiss or affirm are well recogniz- 
ed in this court. Rhederi, etc., Oceana v. Holland, 241 Fed. 990, 154 
C. C. A. 663. It has been held that, in order to entertain the alternative 
motion to affirm, there must be color of right to a dismissal. Hinckley 
V. Morton, 103 U. S. 764, 26 h. Ed. 458; Sire v. EUithorpe, etc., Co., 
137 U. S. 579, 11 Sup. Ct. 195, 34 L. Ed. 801. 

There is hère at least color for a motion to dismiss, inasmuch as it 
is difficult to see how any reversai by us in this wholly ancillary and 
dépendent scire facias proceeding can effectively cause or justify resti- 
tution of money paid in légal effect upon the judgment in Réderiaktie- 
bolaget v. Universal Co. (a, judgment which we ourselves ordered and 
which is not attacked). 

[2] But this is possibly apex juris, and we prefer to grant the motion 
to affirm on the ground that the défenses propounded in the traverse 
are wholly without merit. So far as the jurisdictional question is con- 
cerned, Judge Mayer has siated the law with sufficient fullness, and we 
approve his opinion. As to the rest of the traverse, we regard it as 
frivolous, and are of opinion that this writ was taken forpurposes only 
of delay. 

Judgment affirmed, with costs. 



N. P. ST.OAN CO. V. STANDARD CHEMICAL & OIL CO. 

(Clrciiit Court of Appeals, Fifth Circuit. November 8, 1918. Reheailng De- 
nied December 19, 1918.) 

No. 3249. 

Arbiteation and Awabd <S=»S2(1) — Conclusiveness, _ 

Although an agreenient to arbitrale niay not be bindlng, yet If the patT 
ties subniit the controversy to arbitration, the award is bindlng, unless 
affected by fraud, partiallty, or other improper conduct of the arbitrators. 

In Error to the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

Action by the N. P. Sloan Company against the Standard Chemical 
& Oil Company. Judgment for défendant, and plaintifï brings error. 
Reversed. 

This was an action by the plaintiff in error against the défendant in 
error. The sustaining of a demurrer to counts 5 and 6 of thecomplaint 

^=s>For other cases see same topic & KEY-NXiMBER in ail Key-Numbered Dlgests & Indexes 
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as amended îs assigned as error. The foUowing is a copy of count 5 
asamended: 

"5. Plaintiff further elaims of the défendant the further sum of $9,163.74, 
with interest thereon from the 8th day of August, 1916, for that heretofore, to 
wit, on the 23d day of June, 1915, plaintiff and défendant were regular mem- 
bers of a voliintary association known as the Interstate Cotton yeed Crushers' 
Association, which had regularly adopted a constitution and by-laws and 
oMcial rules governing transactions in cotton seed products between the 
members of sueh association, which were in full force and effect on said 23d 
day of June, 1915. Section 2 of article I of the constitution of said associa- 
tion provides that said association shall hâve power 'to enact laws for its gov- 
ernment and- the government of its members, and rules governing ail trans- 
actions in cotton seed products by and l)etween its members and to provide 
and enforce pénal ties for any violation thereof.* And by section 8 of article V 
of said Constitution it was provlded that Imniediately after the close of each 
annual session committee on arbitration of flve members each should be ap- 
pointed at Dallas, Texas, and other places named, and plaintiff avers that the 
committee on arbitration for Dallas, Texss, was, immediately after the close 
of the annual meeting of said association which was lield at Birmingham, Ala- 
bama,' on, to wit, May 17, 18, 19, 1915, duly appointed. That by section 7 of 
article II of the by-laws of said association it was proyided as follows: 'Tlie 
arbitration committee provlded for in article V, section 8, of the constitution, 
shall perform their duties in eonformity with the rules of said association.' 

"That rule 15, section 3, of said association, was in force on said 23d day of 
June, 1915, and provlded as follows: 'Section 3. When a sale is made of 
season's or balance of season's output of linters, the seller must ship and the 
buyer must receive ail linters seller makes to the end of the season: Pro- 
vlded, that when estimated number of baies Is stated in contract or In con- 
firmation of sale or purchase, the buyer may demand and seller must ship, 
or may s.hip whether demanded or not, 15 per cent, in excès;? of estimated 
quantity if he makes a suffi cient number of baies to enable him to do so, and 
bùyer must receive and pay for same at contract prlce. Should seller not 
make the quantity estimated, he shall dellver the number of baies made, and 
slilpment of 85 per cent, of the estimated quantity .shall be deenied a fulfllment 
of , the contract. The limitation of each season shall be the 31st ot July, so 
that each season's output of linters shall Include everj'thing made up to 
July 31st.' 

"And plaintiff avers that while the plalntiffl and the défendant herein were 
members of said association they made and entered into a written contract, a 
copy of which is hereto attached, marked Exhibit A, and made a part hereof, 
for the sale by the défendant to the plaintiff of the cotton linters therein re- 
ferred to. That under said contract the défendant, betweeu the 23d day of 
June, 1915, and the Slst day of July, 1916, dellvered to plaintiff 1,324 baies of 
linters, and thereafter refused and falled to dellver 376 baies of said linters 
of the aggregate weight of, to wit, 192,921 pounds, the balance due plaintiff 
under said contract, although plaintiff was at ail times ready, able, and will- 
ing to accept and pay for said linters as provlded in said contract, the défend- 
ant clalmlng that by» the terms of said contract it was not obligated to dé- 
liter said 376 baies or said 192,921 pounds of linters, or any part thereof, and 
plaintiff having agreed and contracted tô sell said 376 baies of linters to 
another party, was compelled to and did purcha.se the same in the open niarket 
and paid the'refor elght and one-quarter (8i/4) cents a pound, the market value 
of said linters at, to wit, tinie of the breach by the défendant of the contract 
sued on, amounting to, to wit, $15,915.98, less frelght to New York of $964.61, 
màking a différence betweén the contract price and the prlce which the plain- 
tiff had, to pay for said 376 baies of linters $9,163.74, to the damage of plaintiff 
as aforesald. 

"And plaintiff avers, thft by rule 36 of said association, which was in force 
durlng the year 1916, It was provlded that in case of différences between mem- 
bers of the association concerniiig transactions In cotton seed products, the 
eame should be settled by arbitration upon the application of either of said 
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iiiembers, and said rule contains the foUowlng: 'And It is fully understood 
und agreed by and between the members of tliis association tliat any award 
that any of tlie regular arbitratlon commlttees of thls association niake under 
this rule, wiictlier such arbitration is held by agreement or ex iiai'te, sliall be 
bindiiig u\K>n ail the parties affected hereby, and such award, if final at the 
instance of any party affected by it, niay be made the' judgment of any court 
of compétent jurisdietion without other évidence of such award.' 

"And plaintiff aveis that the différences between the plaintiff and the de- 
fendant herein over the sald contract of June 23, 1915, were duly and regu- 
larly referred to the regular committee on arbitratlon of said association at 
Dallas, Texas, and was by sald committee on arbitration, after due notice to 
rhe défendant herein heard and detennlned and sald ai-bitration committee 
thereupon or thereafter dld duly render its award in writlng in aecordance 
with the ruies and l'egulations of said association, copy of which award, 
whieh l)ears date the 2iSth day of August, 1!)16, Is hereto attached, niarked Ex- 
hiblt B, and prayed to be taUcn as a part hereof. And plaintiff avers that in 
and by said arbitration and sald award, the défendant became liable to pay 
to the plaintiff the suni of .'};!>,10;i.74, wlth interest, wherefore plaintiff sues. 

"And plaintiff avers that between the exécution of said contract and tlie 
.■^Ist day of July, 1010, the niarket value of linters advanced in price from, 
to wit, 3 cents per pound to, to wit, HVi cents per pound, and by reason of 
the fallure of the défendant to deliver said 376 baies of linters of the aggre- 
gate weight of 149.()S<'! pounds, as it had contracted and agreed to do, plaintiff 
has been deprived of sundry great gains and profits whlch he mlght hâve 
and would bave otherwise ac(|uired to himself by re-seUing the said 376 baies 
of linter.s at much hlglier and advanced pi'ices, to wit, fiVi cents per pound, 
amoiuiting In the aggregate to a largo sum, to wit, $7,312.16. Wherefore 
plaintiff sues." 

Exhibit A. 

"Original. 

"N. P. Slonn Company, Cotton and Cotton Linters. 

"No. 101. l'hlhulelphia, Pa., 6/2,3/15. 

"Confirmation of Purehasc from Standard Chemical & 011 Co., Troy, Ala. 

''Gentlemen: We confirm tbe foUowing pnrdiase made this day from you : 

"Quantlty— next season's production of linters estiniated 2,000 baie.?. 

"l'roduct^Ilnters. 

"Quality — clean average mill runs. 

"Prlce— 3c f. o. b., Tniy. 

"Ternis — sight draft liiil of ladlng attached. 

"Delivery — 1 and tlOO l)ale lots as produced. 

"Spécial — linlcrs to l)e ])a(:ked in baies not' to exceed 27"xM" and not to 
weigh more Ihan rj5()# or less thau 100#. 

"Any différence between buyer nnd- seller, which cannot be settled direct, 
shall be .serilcd by arbitration at Dallas in aecordance with the rules and 
régulations of Interstate Seed Crnslier.s' Association. 

•■'Accepteil; Standard Chemical & OU Co., Ivy [Slgned] Frank L. Jones, D. 
Manager N. P. Sloan Company, by W. II. Dunn, Secy. 

"This contract is made in duplicate; please sign both copies, and return 
one." 

Exhibit B. 
"The Interstate Cotton Seed Crushers' Association. 

"Dallas, Texa.s, August 28, IftlO. 
"N. P. Sloan Co., Philadeli)hla. Pa., v. Standard Cliemical & OU Co., Trov, 

Ala. (Ex Parte). 
"The question to be decided by the arbiti-atlon : 'Whether Standard Chemi- 
cal & OU Company shall pay the N. P. Sloan Co. los8 incurred in replacing 
376 baies of linters balance due on contract as. per proof submitted.' 

"The verdict of the committee is that for the fulflllment of this contract tlie 
Standard Chemical & OU Co. should deliver to the N. P. Sloan Co. a mini- 
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mum quantity ol 1,700 baies of Unters of an av;erage weight of 475 pounds per 
baie, or 807,500 pounds at three cents (3c) per pound. 

"There Is no évidence presented to the committee as to tbe quantity aetual- 
ly delivered, but thls la known to buyer and seller, and dedueting this quan- 
tity from the 807,500 pounds will glve the pounds stlU due, and the purchase 
of the N. P. Sloan Oo. against the deflcleney elalmed establlshlng the price, the 
Standard Chemical & 011 Co. sliould pay the N. P. Sloan Co. an amount equal 
thls déficient number of pounds, at the price delivered New York, less the 
freight from Troy, Ala., and the eontyact price. 

"Gosts of this arbitration to be paid by the N. P. Sloan Co. and included in 
their claim against the Standard Chemical & Oil Co. 

"P. G. Claiborne, Chalrman. 

"J. W. AUlson. 

"W. I\ Pendleton. 

"J. S. Le Clercq." 
The following is a copy of count 6 : 

"Count 6. For count 6 the plalntiff adopts ail of count 5 as amended, and 
niakes it a part hereof as if fully set out herein, and avers that rule 38 of the 
Interstate Cotton Seed Crushers' Association provides that ail transactions 
between members of thls association as to cotton seed products shall be gov- 
erned by the rules of the association and that contracts between members 
shall be subject to ail rules of the association." 

The demururer to the two counts above set out was on the ground 
stated in the opinion. 

John London and Geo. W. Yancey, both of Birmingham, Ala., for 
plaintiff in error. 

Fred S. Bail and Edmund R. Beckwith, both of Montgomery, Ala., 
for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and EVANS, Dis- 
trict Judge. 

WAIyKER, Circuit Judge (after stating the facts as above). The 
only ground stated in the demurrers to counts 5 and 6 of the com- 
plaint as amended was that — 

"The alleged award thereln counted on is nul! and void, because the alleged 
agreement to refer said matters to said arbitration was nuU and void as an 
attempt to oust the jurlsdiction of the courts." 

That demurrer raised no question of the sufficiency of the allégations 
of the complaint as to the existence of a différence or dispute between 
the parties or as to the submission by them of that dispute or différ- 
ence to the committee mentioned for arbitration. Nor did the demur- 
rer question the sufficiency or validity of the alleged award upon any 
ground other than that the alleged arbitration agreement was legally 
invalid, with the resuit that any award made in pursuance of it is with- 
out binding ol* enforceable effect. 

It may be assumed that the pleaded arbitration agreement was not 
. a binding or enforceable one, and that its existence prior to the award 
constituted no obstacle to a resort to the courts by either of the par- 
ties, to it for the settlèment of any différence or dispute arising be- 
tween them. Though a submission to arbitration in pursuance of the 
agreement was revocable àt any timé before the making of an award, 
it does not follow that an award made under an unrevoked submission 
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pursuaiit to the agreement and the submission is without binding ef- 
fect. After an agreement to arbitrate has been executed or consùm- 
mated by the making of an award following a submission by both par- 
ties, which was unrevoked wheri the final action of the arbitrators was 
taken, the award so made is not deprived of binding effect by the cir- 
cumstance that before it was made the arbitratibn agreement did not 
stand in the way of either party resorting to the courts for the settle- 
ment of the controversy. Where parties submit matters in controversy 
to arbitration, and an award is made pursuant to the agreement of sub- 
mission, such award is final and binding on the parties, unless the arbi- 
trators are guilty of fraud, partiality, or other improper conduct in 
making it, Gardner v. Newman, 135 Ala. 522, 33 South. 179; Williams 
V. Branning Mfg. Co., 154 N. C. 205, 70 S. E. 290, 47 L. R. A. (N. S.) 
337, and note; 5 Corpus Jiiris, 43, 163; 2 R. C. L. 366. Neither of 
the two counts in question was subject to objection on the ground stated 
in the demurrer. 

Because of the error committed in sustaining the demurrer, the judg- 
ment is reversed. 



J. W. DARTvING LTJMBER CO. v. rORTEK. 

(Circuit Court ol: Appeal.?, Fiftli Circuit. Mardi 15, 1019.) 
Ko. ;îrî52. 

1. Appeal and Ehror <©=37S(.'})— Decisioxs Rkviewabij:— Obder!?. 

Judicial Code. § 128 (Conip. St. § 1120). maldng final décisions of fédér- 
al District Court.s reviewal)le ou wril of error, is inapplicable to orders 
sustaining demurrer to a déclaration and disallowing application to file 
ainended déclaration. 

2. Courts i®=3365 — Fédéral Courts — State Décisions. 

Euling of highest state court on what constitutes a final judgment re- 
viewable on writ of error or appeal is not controlling on fédéral court.s 
within state. 

In Error to the District Court of the United States for the South- 
ern District of Mississippi; Edwin R. Holmes, Judge. 

Action by the J. W. Darling Lumber Company against Samuel Por- 
ter. From orders sustaining a demurrer and disallowing an application 
to file an amended déclaration, plaintifï brings error. Writ dismissed. 

T. M. Miller and John D. Miller, both of New Orléans, La., for plain- 
tifï in error. ■ ,, 

L,. T. Kennedy, of Natchez, Miss., for défendant in error, 

. Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. t^. 2] The record in this case shows no action by 
the trial court other than that on the 16th day of May, 1918, it made 
an order sustaining a demurrer to a déclaration in an action at law, and 
that, at the succeeding terni of the court, in November, 1918, it made 
another order disallowing an application of the plaintifï in the case to 

^s>For otber caees eee sam^ topic & KEY-NUMBISR in aU Key-Number«d Digests & Indexes 
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file an amended déclaration. The case is not one within any exception 
to the rule that the jurisdiction of this court to review by appeal or 
writ of error is limited to final décisions in the District Courts. Ju- 
dicial Code, § 128 (Act March 3, 1911, c. 231, 36 Stat. 1133 [Comp. 
St. § 1120]). The record does not show such a final décision as is 
requisite to support the writ of error. Whatever may be the rule pre- 
vaihng in the courts of the state of Mississippi on the question of what 
constitutes a final judgment reviewable on a writ of error or appeal, 
under the settled rule prevailing in the fédéral courts, neither of the 
above-mentioned orders is such a final décision as is subject to be re- 
viewed on writ of error. On such a question the ruling of the highest 
court of a state is not controUing on the fédéral courts sitting in that 
state. Amis v. Smith, 16 Pet. 303, 10 L,. Ed. 973 ; Dickinson v. Sunday 
Creek Co., 178 Fed. 78, 101 C. C. A. 568; Treadwell v. Corker & 
Smith, 245 Fed. 348, 157 C. C. A. 540. 

It f ollows that the writ of error must be dismissed ; and it is so or- 
dered. 



WESTINGHOUSE ELECTEIO & MFG. CO. v. BROOKLYN EAPID 
TRANSIT CO. et al. 

(District Court, S. D. New York. January 15, 1919.'> 

1. Steeet Railboads ©=58 — Receiversiiip— Seulement of Damage Claims— 

COUNSEL FeES. 

Receiver for a large strcet railway System instructed that it was tlie 
policy of the court to make prompt and just settlement of claims for 
Personal In.iuries, where possible, but that no settlement vvould be mado 
while a claimant was under contract to pay excessive attorney's fées. 

2. Street Railroads <s=58— Receivebsiiip— Appointment of Coreceivebs. 

The gênerai purpose of a reeeivershlp for a metropolitan street railway 
s.ystem and the duties arislng therefrom considered, and in the early 
stages of such reeeivershlp, when the immédiate thing désirable is to im- 
prove the physical condition of the proi)€rty, and to inerease its opera- 
tive efficiency, motions by the clty and the Public Service Commission for 
the appolntment of additional receivers denied without préjudice. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Brooklyn Rapid Transit Company, the New York 
Municipal Railway Corporation, and the New York Consolidated Rail- 
road Company. On motion for appointment of coreceiver. Denied. 

Walter F. Taylor, of New York City, for plaintiiï. 

George D. Yeomans, of Brooklyn, N. Y., for Brooklyn Rapid Trans- 
it Co. 

William P. Burr, Corp. Counsel of New York City, for city of New 
York. 

William L. Ransom, of New York City, for Public Service Commis- 
sion, First Dist. 

Cravath & Henderson, of New York City (Paul D. Cravath and 
Robert T. Swaine, both of New York City, of counsel), for noteholders, 
etc. 

®=»For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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George S. Franklin, of New York City, for War Finance Corpora- 
tion. 

John J. O'Leary, of New York City, for certain claimants. 

Arthur J. Stern, of Brooklyn, N. Y., for landowners afifected by ex- 
tension of varions elevated railroads. 

Eldon Bisbee and Edgar M. CuUen, both of New York City, for com- 
mittee of stockholders of Brooklyn Rapid Transit Co. 

William Erbe, pro se. 

MAYER, District Judge. [1] On page 24 of the report to the court, 
submitted by the receiver, Mr. Garrison, under the heading of "Mal- 
bone Street Accident," said : 

"On NoverabRi- 1, 1918, a déplorable acddent oecurred on the Brighton 
Beaeh line, at Malbone .street, resultlng in 94 deaths and 203 persons injured. 
Prior to my apiKjintment settlenients bad been made In 12 death cases, and 
102 Personal injury cases, at an aggregate cost of about !fl3S,000. While only 
an approximation can be given of the amount of damages still aecrulng, the 
sum will probably not be less than $1,100,000. Since my appointment I hâve 
authorized the continuation of mailing settlenients up to the point of pay- 
ment, in order to await the instructions of this court in the premises. Pro- 
vision will hâve to be made for raising money to nieet tliese daims, if they 
are to be paid." 

I appreciate fully that persons not familiar with the law, such as 
those affected by this accident, do not understand court proceedings 
generally, and do not understand court proceedings of this character. 
Therefore I make this statement at this time in this formai way, in or- 
der that there may be no appréhension on their part, or no mistaken no- 
tion which may lodge in their minds. It is the purpose of the court to 
do everything in its power ultimately to hring about a situation whereby 
those justly entitled to be compensated for this unfortunate damage to 
which they bave been subjected shall be compensated ; and it is the pur- 
pose of the court with, as it hopes, the assistance of ail who are inter- 
ested in this receivership, to accomplish such a resuit as soon as the law 
and the facts permit it to be accomplished, and the co-operation which 
the court hopes for aids to that end. 

I do not wish any of thèse unfortunate people to think, as might be 
suggested to them by persons not familiar with such matters, that any 
receivership of this kind is for any other purpose than fully to safe- 
guard their rights, and, if possible, accomplish results for them even 
earlier than the strict légal technique requires, if the co-operation is 
attained which I hope will be attained. 

It is also my purpose to instruct the receiver in respect, not merely of 
this accident and the claims arising therefrom, but as a gênerai policy in 
dealing with ail accident cases, that from the standpoint of the settle- 
ment of cases they shall be advised as to what the expense is to be to the 
person who is the plaintiff in the case Or who makes the claim. I recog- 
nize the propriety and necessity of compensation to eamest and diligent 
counsel who represent any of the persons who are damaged by any 
injury which may be laid at the door of any of the companies within 
the receivership, but I am extremely anxious that, in dealing with thèse 
imfortunate persons, no situation shall be created which will enhance 
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the value of those who represent them beyond what is fair and just 
compensation for representing them; and if there be, perchance, by 
way of illustration, any 50 per cent, contracts outstanding, I shall not 
permit the receiver to make any settlement with anybody while such a 
contract as that is outstanding. I do not attempt to place any spécifie 
value upon the services of counsel, because each case stands upon its 
own merits, and thëre may be some cases where counsel are justly en- 
titled, by reason of the difficulties, for the trouble, or what not, to a 
greater compensation than in other cases; but I take this means of 
letting those concerned know that everything that is jùst will be en- 
deavored earriestly to be done by the receiver and by this court, and 
that none of them need be either panicked into an unjust settlement 
between themselves and the companies, taking less than is fairly and 
rightly due to them, nor into an undue payment for the obtaining of 
a settlement. 

[2] As far as I can gather from what ail the counsel hâve stated, 
there is no objection in any quarter to the continuance of the re- 
ceivership ; and as I understood the arguments, their trend inevitably 
leads to the conclusion that in the interests of ail concerned such con- 
tinuance must be had. Therefore, in so far as the order to show cause 
is addressed to that subject-matter, an order will be made continuing 
the receivership pending this lifigation. 

In respect of the questions of intervention, intervention is permissible 
undér equity rule No. 37 (198 Fed. xxviii, 115 C. C. A. xxviii). Wheth- 
er or not an order shall be made allowing intervention within the 
purview of that rule is a matter which requires careful considération, 
but one formai application has been made this morning, and upon that 
point I will consider the subject and in due course détermine what 
shall be done. There is no time limit to be placed upon any applica- 
tion for intervention. Such an application may be made at any time 
pending the litigation ; but it would conduce to the orderly administra- 
tion of this estate if ail those who désire to move for intervention 
would move with reasonable promptness after they shall hâve made up 
their minds as to the course they wish to pursue so that ail concerned, 
including the court, may know within a reasonably short time who are 
made parties to the litigation, and may likewise know the extent or 
limit of any order which the court may iîle in that regard. I therefore 
hope that by the 3d day of February, 1919, which I believe is on a 
Monday, that ail persons desiring to intervene will move accordingly, 
although it is to be distinctly understood that any one who does not 
move by that date has the absolute right to move at any time during 
the pendency of the litigation, and I will hold in reserve as I look at 
it now, with the right, of course, to change my mind, the application 
made on behalf of the Public Service Commission in that regard. 

In the conduct of quite a number of receiverships I hâve always 
required that notice be given to any responsible person or group of 
persons who are in one form or another interested in the litigation, 
whether their interest is bi a character which comes within the equity 
rule tô which I hâve referred or not. The files of this court will 
show that such has been the proceeding befôre me as well as before the 
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other judges in the court in a very considérable niimber of receiver- 
ships, and of course the receiver will be instructed in respect of any 
applications to the court, to notify the various représentatives of com- 
mittees and of the public bodies which hâve appeared hère to-day. 
The receiver and the court will naturally be anxious to obtain f rom any 
of thèse creditors and public bodies any information or suggestion or 
advice which ultimately will go to the solution of the problème hère 
involved. And meanwhile, as to the conduct of the receiver, no one 
need hâve any f ear that there will be any step taken in this receivership, 
so far as the receiver and the court hère are concerned, which will not 
be fully known and fuUy understood. I do not mean, by that, that it 
will be possible for the receiver and the court to consult with every per- 
son in regard to every small détail of daily opération, and for that mat- 
ter I do not expect that any person of sufficient unHer standing and judg- 
ment to be worthy to be a receiver in this court will be called upon to 
consult the court as to what might be called the day by day ordinary 
conduct of the business of thèse corporations. The receiver was ap- 
pointed, among other things, upon the theory that he would know, as 
any person at the head of an important transportation System ought to 
know, how to deal with the workaday problems that are presented in 
the opération and conduct of a transit System of this character. But 
anything that is in any sensé substantial, which in any true sensé af- 
fects not merely the opération of this important System as a System, 
but affects in a true sensé the safety and comfort and the interest of 
the public at large, anything that is contemplated in such directions will 
be so thoroughly known and so thoroughly understood that no one can 
by any manner of means misapprehend that it is the purpose of the 
court and its arm, the receiver, to conduct this receivership in such 
manner as to make at least the people of the city a moral partner in 
the conduct of this receivership. 

I think the time is hère to départ a little bit f rom the narrow area of 
the détermination of a motion, because this receivership has very im- 
portant administrative requirements. Generally speaking, those not 
skilled' in the law do not fully understand what a receivership is and 
what it means, and those of us who are either at the bar or on the 
bench are apt to take for granted a considérable amount of knowledge 
of those things which we must know prof essionally, and which perhaps 
others not trained in our profession are not so familiar with. It is 
very important at the outset of this receivership that there be neither 
misunderstanding nor misapprehension. The situation of this Com- 
pany may be said to bave two gênerai heads — what may be called the 
physical situation, and what may be called the financial situation. 

In respect of the physical situation we hâve, first, the actual physical 
condition of thèse properties that are in the charge of the court. Very 
shortly af ter the présent receiver was appointed he conf erred with the 
court, and he was instructed by the court as one of the preliminary 
steps to endeavor to ascertain the physical condition of the transit 
System, so far as that transit system is under this receivership. I found 
that the receiver was highly sympathetic with the court's view. It is 
my désire that a complète physical survey shall be made of this system. 
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In view of the fact that a déplorable accident has occurred, it is impor- 
tant that every reasonable and humanly possible effort shall be taken 
that no such thing as that can occur upon this System again, while in any 
event this System is under the charge oî this court. Obviously, where 
the blâme lies for the accident is a matter for judicial détermination in 
other tribunals, so far as fixing the légal liability is concerned in certain 
particulars. But at once the receiver will make every effort to hâve 
this physical condition known, so that ail that can possibly be donc 
with the funds at hand and with f unds that it is necessary to be obtained 
shall be donc to make this whole system safe for the carriage of the 
large numbers of our inhabitants and our visitors who are carried upon 
this System daily. 

Desiring to avoid, if possible, any greater burden of expense upon 
thèse différent companies than was necessary to incur, I hâve asked 
the receiver to request the Public Service Commission, and I under- 
stand he has so done, to assist him by having their expert men make 
this physical survey. That request thus made, as I understand, or in 
any event, to be made, vi'as in a spirit of co-operation. 

Utterly irrespective of whatever view may be held by contending 
parties as to one public body or another, this body is a body charged 
with certain duties under the law, and, so far as this receiver and this 
court is concerned, we both look to this body for co-operation, within 
those duties that it is called upon to perform ; and it is our purpose to 
deal with the Public Service Commission so far as the court is concern- 
ed — and when I say the court necessarily I speak for the court's arm, 
its receiver — it is our purpose to deal with the Public Service Commis- 
sion, not at arm's length, not with technical résistance, but in a co-oper- 
ative spirit, desiring wherever possible to observe any requirements that 
in good judgment and in fair conclusion they deem proper, after an ap- 
propriate inquiry, to safeguard the lives and comfort of the travehng 
public in this city. The Public Service Commission will find upon the 
part of this receiver no effort technically to avoid whatever may be the 
proper and just efforts on the part of the Public Service Commission, 
designed, as I hâve repeatedly said, for the proper opération of this 
railroad from the standpoint of safety. 

There is a second considération under that gênerai head. It must be 
the effort of the receiver, if possible, to attract the good will of those 
who are daily traveling upon this railroad. It is said— and I make 
no comment one way or the other— that there is a lack of kindly atti- 
tude on the part of the traveling public who use this System towards 
this road. If that be so, it is the duty and unquestionably the pur- 
pose of the receiver, as is well evidenced by his report, which he has 
gathered in the short time with commendable care — it is his effort, and 
must be his effort and his duty, to so conduct this railroad as to en- 
deavor to give to the people traveling over it a service which they 
shall regard as reasonable and fair. 

Of course, the resuit cannot be accomplished at once, because an idéal 
service will reciuire doubtless a great deal yet to be done, and will re- 
quire possibly more money than is now at hand. But I think, if it. is 
understood that' the receiver and the court approach the problem from 
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the point of view indicated, that any reasonable man, not misled by 
misapprehension or misunderstanding, will be very glad, day by day, 
to see improved conditions, rather than to see unsatisfactory service 
continued. 

Now, in respect of the internai conditions of this company, I thought 
that the receiver should not make any radical changes, if at ail, until 
after this motion shall hâve been heard. It seemed to me that it vi^as 
perhaps inadvisable for him to endeavor to shape the internai policy 
of this Company before he knew whether or not he was to be the 
single receiver or to be associated with others. Therefore I deemed it 
unwise that any steps should be taken which would be perhaps misun- 
derstood from one quarter or another, and that, except in so far as im- 
minent demands v^^ere to be met, he should endeavor to préserve the 
status quo until after the hearing and détermination of this motion. 
He has already started to investigate the situation, and from the 
officiai of the highest standing in point of authority and compensation 
to the employé of the humblest duties the receiver will, of course, 
make a careful investigation, to see, first, what is the ability of the 
various officers and employés ; secondly, what is their compensa- 
tion; and, thirdly, what in right and justice should be donc or should 
be recommended to be done. By that I do not wish to be understood — 
because I am talking very frankly — as thinking for one moment that 
under présent conditions of living it would be possible or fair or right 
to reduce in any manner, shape, or form the présent wage of the men 
who in one capacity or another — men and women, as trainmen and gate- 
men, and the like, persons working in the power houses and on the 
tracks — I do not think for one minute that those compensations should 
be reduced, not through any mère notion in my mind, but because with 
the présent cost of living it is extremely désirons that a fair wage 
should be paid to thèse employés, most of whom, so far as I hâve 
been able to observe them, are earnest and intelligent and faithful, 
and who are entitled as a matter of health and safety to thé public 
at large to be compensated at least at the rate at which they are now 
compensated, with no fear whatever of réduction in that regard. But 
in respect of others who can be replaced, the receiver, of course, will 
make a careful examination to ascertain what is best in the interest of 
the company and its creditors — whether its creditors be individuals 
or be public bodies — what is best to be done. So much for that. 

Now, in respect of the financial situation, the arguments hâve 
merely confirmed, together with the report of the receiver laid 
upon my desk, the conclusion that hère is a very difficult situation> 
but a situation by no means impossible of solution. It is a situa- 
tion where there are various interests, and no one interest , should- 
justly be subordinated beneath its légal rights. By whatever name call- 
ed, the city has a large interest, and so hâve those persons who hâve 
purchased thèse notes aggregating outstanding now some $57,000,000. 
So likewise hâve the stockholders, with their holdings of upvyards of 
$70,000,000. So likewise haye the creditors of ail kinds, tort and con- 
tract. Ail thèse hâve interests, and , they will nCver attaii) the right . 
resuit unless their attitude towards each other is one ,of cp-pperation. 
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Thîs receivership can be successful, and I trust will be successful. îf 
it fails tô accomplish what ail right-riiinded men hôld it is to accomplish, 
it will fail merely because, through no fault of its bwn, it does not 
receive co-operation in every qijarter, public and private. 

In respect of the financial situation, it was very well said I think 
by several of the counsel that the situation is quite différent from that 
in which some previous railway situations were found. It is perfectly 
plain that there must be a resuit — if there is to be a resuit — in the 
readjustnient of this Company, by whatever name called, whether ad- 
justment, or reorganization, or refinancing, which can be attained only 
by the concurrence of many éléments. The kind of readjustment or re- 
organization, which is possible where only it is concerned with private 
individuals wbo hbld securities or stocks, is tiot possible hère in the 
sensë that such'aii arrangement can be made as has frequently been 
made oiitside of the court. That problem is not at hand for the mo- 
ment. But when the time cornes tbat earnest men, representing ail 
interests-, public and private, shajl seek to solve this problem, they may 
as well understand now, ail of them, that in view, more especially, of 
the récent practices and décisions of this court, this receivership will 
not leave this court until any plan is thoroughly well understood by 
the court and has the court's approval. That is sàid because it is fair 
to State that no longer can those who are only privately interest- 
ed, in the sense of being private persons — privately interested is not 
a gOod phrase; I mean thdse who are private persons — ^can no longer 
arrange the basis upon which the future of the company in receivership 
shall be conducted, without that basis being of a character which is 
satisfactory to the court, after full, free, and fair discussion on the 
part of every one who has a right to be heard. 

Having thus, I think, made clear several of the views which the 
court èntërtains, and having by practically unanimous understanding 
made clear to the persons who are or will be tort claimànts the posi- 
tion of the court, I come to the final question with which we are now 
to deal. 

Any application on the part of the city of New York, or on the 
part of the Public Service Commission, is entitledto most careful and 
most respectful considération. Thèse gentlemen, who represent those 
two important public bodies, are either on the one hand the direct 
sélection of the people, or on the other hand the sélection of the people 
by the appointment of the Governor, as the statute provides. Any ap- 
plication which cornes from such sources is not lightly to be laid aside. 
But bath Mr. Bisbee and Mr. Erbe hâve put the matter very aptly. The 
argument of the learned counsel for the city and the learned counsel 
for the Public Service Commission indicates that there is lack of agree- 
ment between thèse two great bodies in some respects which were stat- 
ed. One officiai thinks that the other body is not entitled to représenta- 
tion. One counsel thinks that, whatever else happens, there should at 
least be additional représentation which would represent the city. I f ear 
there has been a misapprehension as to what a receivership is. Under a 
receivership — I am stating the very simplest of principles — the prop- 
erty is taken into the possession of the court. It is the court's duty to 
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conserve' the property whije tâius iji its possession. The court has.no 
power to break contracfs. Valid outstanding contracts and objig^tjonis 
must be observed. , In a situation of this kind there are obviouslyi légal 
perplexities which will find their solution only in the determinatiçsft.of 
courts — in some instances perhaps: in the détermination of thejUnited 
States District Court of the. Southern District of New York; in other 
instances possibly by the détermination of the New York coîu'rts, The 
receiver cannot, f avor or omit to favor either priva te or public, credi- 
tors by any action on his part. He is not a law unto himself, any more 
than the court is. The receiver is merely the instrument of thè court, 
because theoretically, if the court had the time, it would be the coiirt's 
duty personally to administer itself the entire receivership. ' ' ■ 

I think the représentatives of the city and of the Public Service Com- 
mission manifestly hâve some firm convictions as to the rights they 
represent and as to the policies which in their judgment should be pur- 
sued. Whethér ohe or fwo additional men are appointed, it must 
be plain that it would be impossible for the court successfully or in- 
telligently to conduct a complex receivership of this kind with other 
receivers, representing not the court, but representing some point of 
view which might or might not accord with the point of view entertain- 
ed by the receiver appointed by the court. Such a situation is not 
known in receiverships. Such a situation might seriously tend to dè- 
stroy the efficiency of the receivership, and a receivership especially 
of this character, and might transfer from a forum outside the re- 
ceivership and the court the controversies which might properly bé 
settled at some place and time other than by this court. 

AU that this receiver is called upon to do is what I hâve heretofore 
stated. He is called upon to see that the roàd gets into good physical 
condition, if in any respect anything in that regard is to be donc. He 
is called upon to operate this road to the best of his ability. He is call- 
ed upon to meet présent obligations as best he can. He is called upon 
to borrow money, upon a proper showing that money is needed. He is 
called upon to use every effort within his power to obtain, with the 
aid of the proper officiais, the completion of those parts of this road 
which are not yet constructed, and without which even any uniformed 
person must see that this road cannot reach its highest earning capacity, 
not to speak of its failure to supply to the people of the city those trans- 
portation facilities which they so hope for, and to which they are en- 
titled. 

To repeat again, the whole situation is one where the court is the 
receiver, and where the court is entitled to hâve as its aid at ail times 
singularity of purpose. It must be quite plain that the court is unable 
at this time, either on the one hand to appoint a coreceiver, which 
would be simply having two men do what in the court's judgment in 
the circumstances of this case one man could competently do, or on the 
other hand, accepting, not the court's appointment, but the nomination 
by a public body of a gentleman charged with varions responsible du- 
ties, who is necessarily very completely and greatly occupied otherwise, 
who shall act as receiver, not as the court's arm, but as representing 
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what is regarded as the rights of one of the very important units which 
hâve come into this situation. 

I do not for a moment foreclose the proposition that there may 
readily come in the course of this receivership a time when one or 
more receivers may be regarded as helpful and necessary to the court. 
I càn imagine that, when the time comes to work out the financial fu- 
ture of this Company, the aid of a receiver representing at that time 
the united view of the pubhc authorities may be of great service, and 
I do npt wish to be understood as dealing with anything but the situa- 
tion as it'Jiow stands upon this 15th day of January, 1919. 

There may very well be a time — I repeat— when, especially in deal- 
ing with the financial situation, it may become extremely helpful and 
co-operative to hâve an additional receiver, but I do not see that that 
time is hère at the moment. At this moment what this receivership is 
concerned with is to get down to business as fast as it can. It bas 
already started. No one questions the standing and ability of this re- 
ceiver. 

I may add, however, for the information of those who perhaps for 
the moment hâve lost sight of the fact that one of the great éléments 
of value to the court of this receiver, in addition to his known quali- 
ties of executive ability, is the fact that for many years he had the 
highly useful expérience of being himself a chancellor, a judge of a 
court of eqtiity, in a great court, which has had a réputation in 
the history of American jurisprudence second to none, in which court 
it was his duty to sit where I now sit in the sensé of being an adminis- 
trator, and in which court, through a long and varied expérience, 
he became familiar with the obligations and duties which fall upon a 
court of equity in an administration of this character. I congratulate, 
not merely myself , but ail those who are concerned, that it was possible 
to hâve a man of that peculiar equipment in this extremely important 
and délicate situation, willing to lay aside in great measure his pri- 
vate practice at the bar and dévote himself, both as an administra- 
tor and as a former experienced judge, to the great problem with 
which he will hâve to deal. 

In thèse circumstances, I deny the motion for a coreceiver without 
préjudice to its renewal at such time as counsel may be advised. 
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WESTINGHOUSE ELECTRIC & MFG. CO. v. BROOKLYN EAPID 
TRANSIT CO. et al. 

(District Court, S. D. New York. March 22, 1919.) 

1. Corporations ®=>474— Powebs— Pi.edge of Bonds as Collatéral. 

Uuder the law of New York, a corporation has power to pledge Us 
bonds at less than par as collatéral to a loan. 

2. Stbeet Railroads <s=>58 — Pledge of Bonds as Collatéral— Validity a8 

TO Receivbr. 

Receiver of a New York street railway conapany Instructed not to at- 
tack the validity of pledge.s of its bonds as collatéral to secure loans 
made to the company in good faith at a time when the country was at 
war and the contlnuance of the company, as a large public utlllty com- 
pany, was of great public concern. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Brooklyn Rapid Transit Company and others. 
On application by Lindley M. Garrison, receiver, for instructions as 
to whether he should take any proceeding seeking the return of cer- 
tain bonds of the Brooklyn Rapid Transit Company, pledged by it as 
collatéral security for bank loans and collatéral trust notes. 

Upon the obtaining of loans from various banks, the railroad com- 
pany pledged its bonds as collatéral security. Thèse transactions hâve 
been referred to in the proceedings as the "induced loans." In other 
instances, when loans became due, additional bonds were pledged in 
considération of new loans in renewal. Thèse are referred to as "re- 
newal loans." 

Hornblower, Miller, Garrison & Potter, of New York City (Cari 
M. Owen, of New York City, of counsel), for receiver. 

Cravath & Henderson, of New York City (Paul D. Cravath and Rob- 
ert T. Swaine, both of New York City, of counsel), for noteholders, 
etc. 

Rushmore, Bisbee & Stern, of New York City (Alfred E. Mudge, 
of New York City, of counsel), for committee of stockholders. 

Scott, Gérard & Bowers, of New York City (Francis M. Scott, of 
New York City, of counsel), for Corn Exchange Bank. 

Larkin & Perry, of New York City (John M. Perry, H. V. Poor, and 
C. B. Hughes, ail of New York City, of counsel), for Central Union 
Trust Co. of New York. 

George S. Franklin, of New York City, for War Finance Corpora- 
tion. 

Cullen & Dykman, of Brooklyn (William N. Dykman, of Brooklyn, 
of counsel), for Brooklyn Trust Co. 

Wingate & Cullen, of New York City (T. Ellett Hodgskin, of New 
York City, of counsel), for People's Trust Co. 

Rumsey & Morgan, of New York City (John Hill Morgan, of New 
York City, of counsel), for Franklin Trust Co. 

Harold Swain, of New York City (Archer P. Cram, of New York 
City, of counsel), for Title Guarantee & Trust Co. 

^ssFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
2.'56 F.— 30 
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Godfrey Goldmark, of New York City, for Public Service Commis- 
sion;..- ■;::.■■ , ■-■ ■'■ 

William P. Burr, Corp. Counsel, of New York City (Josiah Stover, 
of New York City, of counsel), for city of New: York. ^ 

George S. Ingraham, of Brooklyn, for Nassau Nat. Bank of 
Brooklyn. 

Samuel ' Seabury, John V. Bouvier, and Robert H. Ernest, ail of 
New York City, for certain tort claimants. 

Davies, Auerbach & Cornell, of New York City (Harold C. McCol- 
lum, of New York City, of counsel), for Golumbia Trust Co. 

William C. Orr, of New York City, for Fifth Ave. Bank. 

Edward J. Connolly, of Brooklyn, for Hamilton Trust Co. of Brook- 
lyn. 

MAYER) District Judge (af ter stating the facts as above). The 
approach to the solution of the problem is f rom several standpoints : 

[ 1 ] First, looking at the question purely as a matter of law, I think 
ihere can be no doubt whatever that, whether the reasoning advanced by 
Mr. Cravath, and those who stand in the same position, or the reasoning 
advanced by the receiver, is adopted, the resuit is the same, certainly 
as to the so-called induced loans, namely, that under the law of New 
York à corporation has the power to pledgé its bonds at Icss than par 
as collatéral to a loan. I see nothing to the contrary in the case of 
In re Progressive Wall Paper Corporation, 229 Fed. 489, 143 C. C. A. 
557, L. R. A. 1916E, 563, and the list of cases therein cited. 

[2] Further, one must look at thèse questions, if possible, in a large 
way. If ali the authorities were to the contrary, I should strain a very 
great deal to hold such loans valid. The advances to the railroad by 
the War Finance Corporation in the summer of 1918 were at a vita:l 
time. The War Finance Corporation was organized to assist in just 
such délicate situations as are hère presented, and it would be seriously 
a source of disturbance if any court were in any manner to leave any 
doubt as to the validity of advances made under those circumstances 
at that time. 

Similarly, the banks were of great service to this corporation in en- 
abling it to be in funds in connection with important public duties 
which this corporation was bound to perform. Hence so far as the 
induced loans, so called, are concerned, in which the banks are inter- 
ested, I approach their position in precisely the same way as I hâve 
indicated I would approach the position of the War Finance Corpora- 
tion. 

Therefore, whether Receiver Garrison's opinion is correct or not 
as to the reasoning upon which a décision may properly rest, or whethr 
er Mr. Cravath's argument is or is not correct, to the effect that the 
court, in its duty to follow the law as it exists, must approach the 
conclusion from the standpoint of the reported cases referred to by 
Mr. Cravath, the resuit in either case is the same. 

When it cornes to the question of the so-called renew^I loans, I am 
f rank to say that, if necessary, I should look for a means of difïerenti- 
ating the situation from that which was presented in the Progressive 
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Wall Paper Case ; and, in accordance with f amiliar methods and prin- 
ciples, it is well that, if the court can find a différent set of f acts, espe- 
cially in equity, to work out an équitable resuit, the court should en- 
deavor so to do. 

The method which the Brooklyn Rapid Transit Company took in 
its transactions with the banks, when thèse renewal tinies came along, 
was apparently deliberately adopted, and properly so, in order to ob- 
viate any question that thèse loans were other than new loans in law. 
There is no suggestion of bad faith, no suggestion of just a passing 
back and forth of pièces of paper under a guise designed to cover the 
real transaction ; but thèse were genuine transactions, in which the 
banks safeguarded themselves, in which, for instance, the Corn Ex- 
change Bank (I assume that transaction as typical) meant to put the 
matter in a shape where the suggestion that this was technically a re- 
newal or extension of a loan, instead of a new loan, could not prevail. 

In the next place, there is a force in the proposition which former 
Judge Scott has advanced for himself and his associâtes, that the origi- 
nal terms of the collatéral note were such, in the requisite for additional 
collatéral, as always to relate back to the original transaction. 

Finally, dealing as we are now with a very important situation, 
where the court is properly and naturally concerned, that at this time 
financial conditions shall remain as nearly stable as possible, that the 
financial situation shall not be disturbed by any question as to the va- 
lidity of transactions which are honorable and honest transactions, I 
should, and I think properly so, in my discrétion as a court of equity, 
décline to authorize the receiver to do anything to disturb that sit- 
uation, based as it is upon money actually lent, upon transactions, so 
far as appears, honestly conceived and honestly carried out in the or- 
dinary course of business of this character which has to do with the 
financing of a large public utility company. 

Whatever the reasoning may be which leads to the resuit, the resuit 
will be the same. I do not approach the resuit from any definite ave- 
nue of reasoning, because that may more properly be the subject-mat- 
ter of considération when the time comes for it, if it ever does corne 
(and it may never come), when this question, in a direct, contested liti- 
gation, can be carefully considered by a court of compétent jurisdic- 
tion. 

The sole question now, sitting as a court of equity, is what is my 
duty in respect of instructions to the receiver. And, having thus en- 
deavored to outline my view sufficiently in order to enable those in- 
terested to understand my attitude, my instructions are that the receiv- 
er shall not at this time, or at any time in his capacity as receiver, 
other than in some litigation, if such occurs, where he shall hâve some 
duty, attack the validity of the collatéral either in respect of the in- 
duced, the intermediate, or the so-called renewal loans, and an order 
accordingly may be presented. 
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UNITED STATES v. BOYLAN et al. 
(District Court, N. D. New York. March 3, 1919.) 

1. Indians ©=515(1) — Oneida Lands in New York— Oonveyances. 

A conveyance of lands in the remalning Oneida réservation in New 
York by a nieraber of the tribe residing thereon, made between 1843 and 
1892, while Act N. Y. April 18, 1843 (Laws 1843, c. 185), was in force, is 
invalid to convey any interest, unless executed in conformlty to that act, 
which provided for the appointraent of a superintendent of the Oneida 
Indlans and that ail conveyances of their lands should be executed before 
the flrst judge of Madison county, and should liave Indorsed thereon the 
consent of sueh superintendent. 

2. Indians <I=35 — Status of Indians in Obiqinal States — Authoeitt of 

United States. 

While the United States has no ownership In Indian lands In any of the 
13 original states, the native Indians who hold and occupy such lands, 
whether in eoinmon or in severalty, by agreement between themselves, are 
its wards, and it may maintain sults for the protection of their property 
and rights. 

3. Indians ®=15(1) — Lands — Riqht or Aliénation. 

If the State of New York had juri-sdictlou to authorize the Oneida In- 
dians to hold their lands in that state in severalty, as it did by Act April 
18, 1843 (Laws 1843, c. 185), It also had power by that act to Impose re- 
strictions upon their aliénation, and If such power is solely In the gênerai 
government. In the absence of législation by Oongress on the subject, there 
is no right to hold in severalty, and no rlght of aliénation to private iudU 
viduals whatever. 

4. Indians ®=>13 — Lands — Jtjrisdiction or Court to Obdeb Sale. 

A decree of a court of New York for the sale of lands on the Oneida In- 
dian réservation, and sale thereunder, in a partition suit between a white 
grantee, who was wlthout valid tltle, and Indian occupants, to wMeh 
suit nelther the United States nor the state was a party, held void. 

5. Indians ®=3l5(l) — Lands in New York — Aliénation. 

The law of New York, constitutlonal and statutory, has always prohiblt- 
ed the acquisition by white pei-sons of any Indian lands in the state, ex- 
cept In the luanner prescribed by the Législature ; and Pen. Code, § 384a, 
as added by Laws 1893, c. 692, inakes it a misdemeanor for any person to 
purchase, contract for, or enter Into possession of any such lands. 

6. Indians cg=3l5(l) — Oneida Lands in New York — Aliénation — Suit to Set 

ASIDE. 

There is no law of the United States which confers on individuals of 
the Oneida Tribe of Indians in New York power to sell or Incumber any 
of the lands on their réservation, and the United States may maintain a 
suit to enforce the restoration of any of such lands conveyed or ineuuiber- 
ed in violation of the settled pollcy of both the national and state govern- 
ments. 

At Law. Action by the United States against Julia Boylan and 
Anna Siver Moyen Judgment for the United States. 

This is an action by the United States againdt' Julia Boylan and 
Anna Siver Moyer, in the nature of an action of ejectment, torecover 
from said défendants, for the benefit and protection of a remnantoî 
the Oneida Tribe of Indians, a tract of land situated in the town of 
Lenox and in the outskirts of the city of Oneida, Madison county, 
N. Y., containing about 32 acres of land, and which land, it is con- 
ceded, formed a part of the original Indian réservation for said tribe 

^=:aFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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of New York Indians. To avoid répétition, the facts will be stated 
in the opinion. 

Franlc J. Cregg, Asst. U. S. Atty., of Syracuse, N. Y., for the United 
States. 
Joseph Beal, of Oneida, N. Y., for défendants. 

RAY, District Judge. The lands in question are part of lot 17 on 
map of Nathan Burchard, hereafter mentioned, and are bounded and 

described as f oUows : 

"Beginning in the center of the liighway leading from Oneida to Munnsrv'ille, 
Ivnown as the 'west road,' bounded on the south by lands owned by Phœbe 
Lyon and on the east by lands owned by S. H. Farnhaiu, of Oneida, on the 
north by lands owned and occupied by Daniel Scanandoah, and on the west by 
sald highwny to the place of beginning, containing 32 acres of land, be the 
same more or less." 

It is conceded that the Oneida Tribe of Indians, one of the Indian 
tribes in the United States at the time of the discovery of America, 
was in the actual possession and occupation of the lands in question, 
and also of the other lands adjacent to and surrounding them, and 
continued in possession down to May 23, 1842, when a treaty was 
made "between the First and Second Christian parties of the Oneida 
Indians residing in the town of Lenox, county of Madison, and state 
of New York, constituting the party of the first part, and the people 
of the State of New York, acting by their agents, the commissioners 
of the land office, constituting party of the second part." See Book 
No. 1 of Original Treaties and Other Indian Papers, at page 209. 
This treaty was duly signed and executed, and contained as a part 
thereof two schedules, A and B, hereafter referred to. 

Article 1, for considérations therein recited, provided and stated 
that the said party of the first part "do hereby grant, bargain, sell, 
cède and surrender to the people of the state of New York ail the 
right, title, estate and interest pf the said party of the first part in and 
to ail timt part of their réservation not heretofore released by the said 
party of the first part to the party of the second part known, and dis- 
tinguished as lots numbered 1, 3, 4, 5, 7, 10, and 15 by Nathan Bur- 
chard's map and certificates of survey, containing 371.34 acres." Ar- 
ticles 2 to 5, inclusive, provide for sales of such lands so ceded, and 
for payments to the Indians named in Schedule A, known as "Emi- 
grating party." Article 6 provided : 

"It is hereby stipulated and agreed 1liat those menibers of the First and. 
Second Christian parties of the Oneida Indians as are lucluded in Schedule A 
hereby release, quitclaim and forever renounce to the said Indians named in 
Schedule B and to those who may succeed them in their right, title and inter- 
est, claim and deniand whatsoever in and to the said portion of land so set 
apart, de.scribed, reserved and allotted for those of the First and Second Chris- 
tian parties of said Indians who do not at présent intend to migrate, en- 
roUed in Schedule B as aforesaid, ail and the residue of the said. réservation 
not now nor heretofore ceded to the people of the said state, known and dis- 
tinguished as lots numbered two, six, elght, nine, eleven, twelve^ thlrteen, 
fourteen, sixteen, seventeen, eighteen, and ninetoen as surveyed and allotted 
by Nathan Burchard ; référence is heré hnd to tlie said map and fièld book of 
the said Nathan Burchard and to be filed in the offices of tlie Seeretary of 
state and surveyor gênerai; when copies thereof are endorsed thereon and 
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duly authenfîcatea by hisa they sliall forever be déemed the metes and bounds- 
of the lands ceded and those reserved. And those reserved shall be deemed 
the commoji property of ail the indiyiduals included in Schedule B." 

Article 7 provided that the Indîans should surrender the lands, and 
if they belonged to those named in Schedule A such Indians should on 
payment immediately emigrate and go beyond the jurisdiction of the 
State of Mew York; but if they belonged to individuals named. in 
Schedule "B, then such persons should give up possession of the lands 
80 ceded. 

It is seen that the Indians in tlie réservation were divided into two 
classes, those named in Schedule A, and who were to emigrate, and 
those named in Schedule B, who were to remain and not emigrate, 
and who were to hâve and hold and own the remaining lands, which 
included lot 17, and also lot 19, and which lot 17 included the lands 
in question, the same as before. 

Schedule B gave the names of the "tenants in common and owners 
of lots No. 17 and 19" (who were not to emigrate) as foUows : 

"Aaron Cooper. Hannah Cooper, Dolly Cooper, Margaret Cooper, Susan 
Oooper, Betsey Cooper, Jeaney Cooper, Moses Cooper, Moses Charles, Caty 
Charles, Margaret Charles, Susan Charles, Mary Charles, Ellzabeth Cornélius, 
Daniel Cornélius, Roderic Cornélius, .Tenney Cornélius, .Toh^ alias Anthony 
Antone, Cornélius Antone, Thomas Antone, Mary Antone, Mary Antone and 
Susan Antone." 

It is seen that under this treaty the said named persons were desig- 
nated as the owners as tenants in common of lot 17, which included 
the lands in question. 

Thèse people comprised the Cooper, the Charles, the Cornélius, and 
the Antone familles, and were 23 in number. Mary Charles, one of 
such Indians (now Schenandoah), was a witness on the trial. Moses 
and Caty Charles were the fatheV and mother of Margaret who was 
the mother of Susie and Mary Schenandoah. William Honyost is a 
brother of Mary, above named. Mary "Schenandûah lived on the rés- 
ervation on the premises in question until some six years ago, when 
she, with others, was put off by the sheriff of Madison county under 
the authority of the writ of assistance hereafter mentioned. This was 
November 30, 1909. She had always lived there with other Indians 
on that place. Mary Schenandoah was known as Mary Honyost be- 
fore her marriage. She took that name when her mother, Margaret, 
married Peter Honyost. Isaac Honyost was her brother, who was 
born after the treaty of 1842. Lucy Charles married, and took the 
name George, and became Lucy George, and died in 1870, leaving 
seven -children, Elizabeth, Henry, John, Jenney, Eli, Mary, and Jeanie. 
Jeanie, John, and Eli died when very young. The husband died re- 
cently on the réservation. Mary George had three children, who died 
in infancy. In April, 1884, Mary Schenandoah, Margaret Honyost, 
and Isaac Honyost were ail living on the réservation and on the 32 
acres of land in question. 

William Rockwell, an Oneida Indian, son of Margaret Honyost, 
daughter of Maggie Charles, one of the 23 persons named in Sched- 
ule B, gave testimony to the elïect that he was born in a house on lot 
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17 of this réservation, that thèse premises were occupied by thèse In- 
dians and their descendants down to the time of the éviction by the 
sherifif, and occupied by them in common, and that tribal relations, etc., 
were maintained, and that they had chiefs and held and attended coun- 
cils. He says there were some 22 or 23 members of the Honyost fam- 
ily, meaning descendants of Hargaret Charles, who occupied thèse 
premises in the manner mentioned. He testified the members of the 
Cooper, Cornélius, and Antoine families are ail dead, unless it be some 
of the Coopers. Isaac Honyost once occupied and cultivated the land 
until the éviction, but died about two years before the trial. 

1844, November 12, Moses Charles deeded to Daniel Schenandoah 
7.44 acres of land in lot No. 17. 

1845, Oetober 4, Aaron Cooper and Elizabeth Skenandoa deeded to 
Absolom Gregg a part of lot No. 17, which lot is described as con- 
taining 62.52 acres, and the deed says, f ollowing the description : 

"And beiu^' the shares iind luterest of the sald Aarou Cooper and of his wife 
and of his six ininor children and also of the .said Elizabeth Skenandoa to 
three ac-res in and to said lot No. 17." 

The recited considération was $1,600. 

1847, April 15, Thomas Antonia and Betsey Scandandoa deeded to 
WilHam Miller, in considération of $435.78, .certain described parts 
of lot No. 19, but no part of lot No. 17. 

1849, September 18, Jobe Antoine conveyed to Absolom Gregg, for 
$225, a part of lot No. 19, which is across the road and west of lot 17. 

1851, November 24, Polly Antonio, Susan Antonio, and PoUy An- 
toine, 2d, conveyed to William Miller, for $897.60, 22.44 acres of land 
in lot No. 19, and there is added to the description this: 

"Embrncintr tbe three «hares of said lot belonging to the three said Indlan 
woraen, viz. Polly Antono, Susan Antone, and Polly Antone (2d)." 

The above deeds were acknowledged before the first judge of the 
county and were consented to by the commissioner of Indian afïairs 
of the State of New York. 

1865, May 13, Katy Charles, Betsey Canada, Susan Antone, and 
Jacob Antone, "children and heirs at law of Polly Cooper," deeded to 
John Gregg, for $120, three acres of land (lot not given), and this 
deed says : 

"The riglit of way and premises hereby intended to be conveyed being the 
same conveyed by the said Peter Honyost and Peggy, his wife, to the said 
Warren J. Gilbert on the 22d day of December, 1859, by warranty deed. The 
foregoing description is taken froni a warranty deed given by Warren J. 
Gilbert and wife to Polly Cooper, bearing date April 29, 1862." 

1868, November 21, a quitclaim deed, not recorded or executed, 
conveying to Margaret Honyost, for $100 and love and affection, "ail 
of the real estate which she the said Caty Charles owns or is possesséd 
of, also ail of that certain house and lot 7''*/ioo acres where she now 
résides in Lenox on the road to Stockbridge f rom Oneida, bounded on 
the north by lands of Daniel Scande," was drawn. 

1875, January 16, Betsey Cornélius, for $332, conveyed to Barney 
Ratnour the f ollowing: 
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"AU that tract or parce! of land situate in the town of Lenox, Madison Co.. 
N. Y., and bounded and descrlbed as follows, vlz.: On the north by lands be- 
longing to the estate o( Jabez Lyon, deceased; on the east by lands belonging 
to John Green; on the south by lands belonging to John Gregg; on the west 
by the highway leadlng from the old Seneea turnpike to the village of Knox- 
vïlle — containlng seven and '«/loo acres of land, more or less." 

1882, May 10, James George, by quitclaim deed, conveyed to Phi- 
lander Spaulding for $10: 

"AU that tract or pareel of land situate in Lenox aforesaid, lying on the 
east side of the highway called the 'west road' leadlng from Onelda to Stoek- 
brldge, bounded as follows, viz. : Westerly by said highway, southerly by 
land of Margaret ïlonyost and others, easterly by land of S. H. Farnum, and 
northerly by land of Mary Honyost aud others, containlng seven acres, more 
or less." 

1882, May 19, Henry George, "heir at law of Lucy George," for 
$10, conveyed to Philander Spaulding the f ollowing : 

"AU that tract or pareel of land situated in said town of Lenox and belng 
eight acres or thereabouts, set off to said Liicy George, deceased, an Oneida 
Indian, on the said side of the highway called the 'west road' leadlng from 
Oneida to Knoxville, and bounded south by lands of Margaret Honyost, east by 
lands of Stephen H. Famam, north by lands of Mary Honyos?t and others, and 
west by said highway." 

1884, April 11, Margaret Honyost and Mary Honyost, for recited 
considération of $3,000, conveyed to Isaac Honyost the foUowing: 

"AU that tract or pareel of land situate in the town of Lenox, county and 
State aforesaid, ail that tract or pareel of land described as follows, to wit: 
Bounded on the west by the highway leading from Oneida to Munnsville, 
known as the 'west road,' and on the south by lands now owned and oceupied 
by Mrs. Phebe Lyon, and on the east by lands owned by G. H. Farnam, of 
Oneida, formerly owned by John Green, and on the north by lands now owned 
nnd oceupied by Daniel Scanadoa, containlng thirty-two acres of land more 
or less." 

Thèse clearly are the same lands in question in the instant case. 

1884, April 22, Margarette Honyost and Mary Honyost conveyed 
to Isaac Honyost and WilHam Honyost, for $3,000, by deed contain- 
lng certain récitals and statements, as follows: 

"AU that tract or pareel of land situate in the town of Lenox, county of 
Madison, and state of New York, and bounded and described as follows, to 
wit : Bounded on the north by the lands now owned and oceupied by Daniel 
Sconadoa ; on the east by lands owned by S. H. Favnam, formerly owned by 
John Green ; on the south by lands now owned and oceupied by Phœbe Lyon ; 
on the west by the highway leading from Oneida to Munnsrville known as the 
'west road' — containlng twenty-two ^^/\(,a acres of land, being three shares of 
seven *i/ioo acres of land each, two of whieh belong to Margarette Honyost in 
her own right, and one of whlch belongs to Mary Honyost in her own riglit, 
under an allotment in severalty to the Oneida Indians heretofore made, to the 
deed of which référence is made for greater certainty, excepting and reserving 
thereout one acre of land upon which a house now stands, to be taken ont of 
the northwest corner of the pièce of land hereby deeded by Mary Honyost ; 
said land lying next to Daniel Sconadoa's land and bounded west by the high- 
way aforesaid and the Unes extending equal distances east and south far 
enough to make one acre of land. This deed is Intended to take the place of 
an undelivered deed executed April ]1, 1884, to Isaac Honyost, for the same 
considération, and by mistake was made to said Isaac Honyost only, and was 
therefore undelivered, and this deed Is executed by the grantors and accepred 
by the grantees in the place of said other deed." 
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This deed was not recorded. 

1885, April 10, Philander Spaulding conveyed to Isaac Honyost, 
for $50, the following: 

"Ail that pièce or pareel of land sltuate in the town of Lenox aforesaid, 
laying on the east side of the highway leading from Onelda to StocUbridge, 
knowii as the 'west road,' bounded on the westerly by said highway, souther- 
ly by lands of Margaret Honyost and others, easterly by lands of S. H. Farnani, 
and northerly by lands of Mary Honyost and others, containing seven acres o£ 
land, more or less. Being the same pièce of land quitclainied to said party 
of the first part by James George on the lOth day of May, 1882, and the same 
pièce of land quitclaimed to said party of the first part by Henry George ou 
the lOth day of May, 1882." 

1898, September 13, Isaac Honyost, for $1, conveyed to Chapman 
Schanandoah (machinist on United States gunboat Marietta), subject 
to a mortgage of $1,250 given by Isaac Honyost to Patrick Boylan," 
"and now held by said Boylan's executor, and which mortgage and 
the interest thereon second party hereby assumes and agrées to pay as 
a part of the considération of this conveyance," the following: 

"AU that tract or pareel of land, sltuate in the town of Lenox, county of 
Madison, and state of New York, ail that tract or pareel of land described as 
foUows, to wit: Bounded on the west by the highway leading from Oneida to 
MunnsvlUe, known as the 'west road,' and on the south by lands now owned 
and occupled by Mrs. Phœbe Lyon, and ou the east by lands owned by S. H. 
Farnam, of Oneida. formerly owned by John (ireen, and on the north by 
lands formerly owned nnd occupled by Daniel Sconandoa, containing thirty- 
two acres of land, more or less." 

1885, April 1, Isaac Honyost gave to Philander Spaulding a mort- 
gage to secure the payment of the sum of $1,250 on the following 
premises : 

"AU that tract or pareel of land sltuate in the town of Lenox, county and 
state aforesaid, bounded and described as foUows, to wit: Beginning in the 
center of ïlie highway learting from Oneida to MnnnsviUe, known as the 'west 
road,' 1)ounded on the snuth by lands owned and occupied by Phebe Lyon, and 
on the east by lands owned liy S. H. Parnani, of Oneida, on the north by lands 
owned and occupied by Daniel Scouandoa, and on the west by said highway, to 
the place of beginning, containing thirty-two acres of land, be the same more 
or less," 

This mortgage was recorded April 2, 1888, in Liber 97 of Mortgages, 
at page 488, and April 4, 1888, was assigned by Philander Spaulding 
to Patrick Boylan and duly recorded in Liber 97 of Mortgages, page 
488. 

Shortly prior to July 3, 1897, Patrick Boylan died, leaving a last wiU 
and testament, which was duly proved and probated and recorded July 
8, 1897, and July 3, 1897, letters testamentary were duly issued by 
the Surrogate's Court of Madison county, N. Y., to Joseph Beal, the 
sole executor in said will named, who duly qualified as such. By said 
will he gave the said mortgage to his wife. 

1905, March 6, said Joseph Beal, as executor of the will of Patrick 
Boylan, deceased, commenced a statutory foreclosure of said mort- 
gage by advertisement, and in addition to puhlishing and posting a 
copy of the notice of sale which, according to the notice of sale, was 
to take place June 3, 1905, at 10 o'clock a. m., at the office of the 
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hotel known as the Brunswick, în Oneida, N. Y., was personally serv- 
ed on Isaac Honyost, Nicholas Honyost, Mary Schonandoah, Mary 
George, and Chapman Schonandoah, and no other person or per- 
sons. The affidavits do not show who were in possession or occupation 
of the premises at the time, or that thèse persons, or any of them, 
were. The sale did not take place at the time mentioned, but was post- 
poned four times by a notice, "The above sale is postponed," etc., and 
finally: 

"The above sale is further postponed till the 15th day of July. 1Q(X>. at 10 
a. m., at the same place. Josepli Beal, lîxeculor." 

The affidavit of Joseph Beal states he acted as auctioneer on the 15th 
day of July, 1905, and sold the premises for $l,2.i0, the highest sum bid 
therefor, to Michael Burke, of Oneida, N. Y. The affidavits relating 
to such statutory foreclosure by advertisement were recofded August 
20, 1905, in Book 216 of Deeds, page 76. 

1905, August 29, in considération of $1, said Michael Burke and 
Katheryn, his wife, conveyed the same premises by a quitclaim deed 
to Julia Boylan, and July 10, 1906, Philander Spaulding and wife con- 
veyed the same premises by quitclaim deed to Julia Boylan for $1. 
Thèse quitclaim deeds are recorded. 

1906, July 26, said Julia Boylan commenced an action in the Suprême 
Court of the state of New York for the partition of said lands and 
premises in question hère by filing a summons and complaint and 
notice of the pendencyof the action, or for a .sale if partition could not 
be had without préjudice, in which action Mary George, Noah George, 
Henry George, Maggie George, wife of Henry George, William Hon- 
yost, Mrs. William Honyost, wife of William Elonyost, and Isaac 
Honyost were made défendants. Chapman Schenandoah and his wifé 
were subsequently made parties. The défendants appeared in the ac- 
tion by their attorneys and answered. The issues framed were by 
consent referred to a référée, Charles R. Coville, to hear, try, and dé- 
termine, and to take proof of the plaintiff's title, and to ascertain the 
rights of the respective parties in such real estate, ànd report whether 
same was so circumstantial that a partition could be had without great 
préjudice to the owners, or whether a sale should be had. 

The référée reportcd that partition could not be made without great 
préjudice, and that a sale should be made, and that the rights, title, 
and interest of the parties were as follows : 

(1) That Julia Boylan was seized and entitled in fee simple to an 
uridivided thirty-one fortieths of same. Her title, if any, came through 
such statutory foreclosure and quitclaim deeds mentioned. 

(2) Mary George was seized and entitled in fee simple to an un- 
divided thrée fortieths of same. 

(3) Henry George was seized îind entitled in fee simple to an undi- 
vided one fortieth of same, subject to the inchoate dower right of his 
wife, Maggie George. - 

(4) That ^William Honyost was seized and entitled in fee simple to 
an undïvided onfe fortieth of same, subject to the inchoate dower right 
cf his wife. ' 
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(5) That Chapman Schenandoah was entitled to an undivided , f our 
îortieths of same, subject to the inchoate dower interest o£ his wife. 

(6) That Isaac Honyost had no interest thçrein. ; 

A sale was decreed by interlocutory judgment on the report that 
partition could not be made without great préjudice, etc., and said 
Charles R. Coville was made référée to sell, and it was decreed that 
the sale should be for cash. 

Neither the United States, nor the state of New York, nor the com- 
missioner of Indian affairs or of the Oneida Indians, was made a 
party to the suit or proceedings. 

The référée to sell sold the premises for $725, and made and filed 
his report; but Mr. Justice Lyon, at Spécial Term, refused to con- 
firm the sale and direct final judgment, on the ground "that no title 
to or estate or interest whatever in the lands sought to be partitioned 
in the action is or at any time has been vested in the plaintiff, and that 
the plaintiff has not and never had the right to maintain an action for 
partition of said lands," and an appeal was taken to the Appellate Di- 
vision, which reversed his order and remitted the matter to the Spé- 
cial Term, which directed a confirmation and the giving of a deed to 
the purchaser. This reversai was on the ground solely that Judge 
Lyon's order was a reversai of the référée, who was appointed to hear 
and détermine, and that defendant's remedy was by appeal. The 
merits were not passed upon. See Boylan v. George, 133 App. Div. 
514, 117N. Y. Supp. 573. 

The findings of the référée are contrary to the évidence in this case. 
Thereupon a final judgment was entered August 3, 1909, confirming 
the sale and directing "that said référée exécute to the purchaser upon 
such sale a conveyance of the property sold." The name of the pur- 
chaser is not disclosed or stated in such judgment. This judgment 
also directed the disposition of the proceeds of sale as follows : To 
the référée, $25 ; to the plaintiff's attomey, including an extra allow- 
ance of $36.25, the sum of $303.78; to the plaintiff, on her costs on 
appeal, $89.15 ; the wholé sum to which défendants were entitled, and 
the balance, to the plaintiff, $307.07. The plaintiff was also awarded 
a judgment for deficiency on costs awarded of $6.05. Then, it is 
claimed, ail interest of thèse Oneida Indians in thèse lands was ex- 
tinguished. The referee's deed, executed September 22, 1907, re- 
cites that the sale was made to the plaintiff, Julia Boylan, and the 
deed was executed and delivered to her. 

This final judgment, describing the real estate, also directed as fol- 
lows: 

"It Is fui'ther ordered, adjudged and decreed that the said purchaser be let 
into possession of said property, aud that any of the parties to this action who 
may be in possession of said premises or any part thereof, and any persoii 
who sànce tlie commencement of this action has come into tlie possession of 
said property sold, or any part thereof, deliver possession thereof to said pur- 
chaser on production of tl>e referee's deed of said premises." 

The Indians in possession of the premises and occupying them re- 
fused to leave or vacate and surrender possession, and a wtit of as- 
sistance was' granted by the Suprême Court November 20, 1909, by 
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virtue of which the sheriff of the courrty forcibly ejected and removed 
them against their protest. 

Thereafter said Julia Boylan conveyed the premises to défendant 
Anna Siver Moyer for $1,250, and she gave back a mortgage to se- 
cure a part of the purchase price and is now in possession. 

[1] No one of the several deeds or conveyances executed and de- 
livered by thèse Indians in and after 1865 was acknowledged by the 
grantor before the first judge of Madison county, N. Y., nor was the 
consent of the superintendent of the Oneida Indians obtained or in- 
dorsed thereon, as required by section 3 of chapter 185, Laws of New- 
York, passed April 18, 1843. This act is entitled "An act in relation 
to the Oneida Indians," and sections 1 to 6, inclusive, read as f ollows : 

"The Oneida Indians owning lands in the counties of Oneida and Madison, 
are hereby autJiorized to hold their lands in severalty, In conformlty to the 
surveys, partitions and sehedules annexed to and aecompanying the treaties 
made with the said Indians, by the people of this state, in the year one thou- 
sand eight hundred and forty-two, and now on flle in the office of the secretary 
of state ; and the lots so partitioned and designated by said survey to the said 
Indians, shall be deemed to be In lieu of ail claims and interest of the said 
Indians, in and to ail other lands and property in the Oneida réservation, ex- 
eept the mission lot on lot one, and the church lot on lot two, of the Oneida 
Purchase, of May 23, 1842, which are, to be held by the said Indians as tenants 
In cominon. 

"Sec. 2. The Governor shall appoint a superintendent of the Oneida In- 
dians, who shall hold his office for the term of two years, subjeet to be re- 
moved for cause. 

"Sec. 3. It shall be lawful for the said superintendent of the Oneida In- 
dians, upon application made to him for that purpose, by auy Indians or In- 
dian owning lands as aforesaid, to sell and coiivey such lands to the person 
or persons so applying, provided the i)rice agreed upon between said Indians 
or Iiidian and the said person or persons so applying to purchase said lands. 
shall, in thei opinion of the said superintendent, be not less than a fair and 
reasonable price therefor; and the said superintendent shall receive, àt the 
time of maklng such sale, not less than one-fourth of the purchase money in 
hand, and shall secure the residue by bond and mortgage, payable within four 
years from the date thereof, with anuual interest, to the said superintendent 
and his successors in office, in trust for the said Indians respectively. A 
deed of an Indian shall be valid to convey the tltle of liiniself, his wife and 
mlnor children ; and every deéd executed by virtue of this act, shall be ac- 
knowledged by the grantol" before the first .iudge of Madison county, and. the 
consent of the superintendent shall be indorsed thereon; and, wlien so execut- 
ed and acknowledged and certified, shall be recorded in the county in which 
said land shall lie, with tlie same elïeet as other deeds. 

"Sec. 4. The said superintendent shall keep a i)ook. In which he shall open 
and keep a full account of debt and crédit with each Indian for whom he acts 
and for whom he shall receive any money by virtue of this act, which book 
shall at ail times be open for insiiection to ail persons ; and he shall pay over 
ail money as it shall, from time to time, come to his hands, to the Indian or 
Indians to whom it niay righttully beiong, on demaud, deducting therefrom his 
reasonable charges. 

"Sec. 5. The said superintendent shall, with the consent of a majority of 
the chiefs and head men of the said Indians, sell and convey the above men- 
tioued lots of land, held according to Indian usages, and sanctioned by trea- 
ties with them on the part of this state, as the conmion property of ail the 
Oneidas who did not cède their lands to the people of this state previous to the 
treaty made with them, March 8, 1841, for a fair price, unto any purchaser or 
purchasers, by requiriug from them cash payments; and the conveyances shall 
be made, executed and acknowledged b.v the said superinteitJent; and the 
consent of the chiefs and head men in councll shall also be acknowledged In 
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thé présence of an ofRcer duly qualifled to take acknowledgments of deeds; 
and such acknowledgments shall be endorsed on such deeds, in the Uke manner 
and to the same eftect as conveyances mentloned in the third section of thls 
act ; and the money arising f roin the sale of said commbn lands, after deduct- 
ing the reasonable expenses incurred in the survey, description and the par- 
tition of ail lands whieh are the subject of this act, and of ail the expenses in 
the negotiation and conclusion of the adnoinistration of their public affairs, 
shall be pald by him to the said chiefs and head nien. 

"Sec. 6. The deeds and conveyances made as aforesaid, shall convey ail the 
right, title and interest of the said Indians:. or Indiau, whose lands shall haA'e 
been conveyed as aforesîiid, of, in and to the same, and shall vest In the pur- 
chaser or purehasers, his or their heirs or assigns forever, an absolute estate 
of inhei-itance in fee simple." 

This law was repealed by section 113, chapter 679, L,aws 1892, and 
section 125, chapter 31, Laws of 1909 (Consol. L,aws, c. 26). 

Section 4 of chapter 87, Laws of New York of 1843, reads as fol- 
lows : 

"Any native Indlan may, after the passage of this act, purchase, take, liold 
and convëy lands and real estate in this state, In the same manner as a citi- 
zen ; and whenever he shall hâve beconie a freeliolder, to the value of one 
hnndred dollars, he shall be liable on contracts, and subject to taxation and 
to the civil jurisdiction of the courts of law and eqnity of this state, in the 
same manner and to the same extent as a citizen thereof." 

It seems clear that chapter 185, L,aws of New York of 1843, in force 
until 1892, pointed put the mode and manner by which thèse Oneida 
Indians could convey their interest in the lands therein ref erred to, and 
which included lot 17, and therèfore the lands in question hère. 

[2] The United States does not claim that it ever owned the fee to 
this Oneida réservation, of which the lands in question formed a part; 
but the United States does contend that it had jurisdiction over thèse 
Indians; that they were and are "wards of the nation," that is, of 
the United States ; and that it is its right and duty and within its 
ptpwer to protect them in and secure to them their rights, thereby pro- 
tecting its own rights and interests as guardian of such wards. Thèse 
Indians were living on their own réservation, and were not living 
with the whites, nor were the whites living with them. They went 
ahroad to work and eam a living, as they had- the right to do, without 
losing any of their property or tribal rights. They took on no new 
status. They did not abandon their lands or their statlis as members 
of the Oneida Tribe of Indians, one of the Six Nations, with which the 
United States entered into a treaty November 11, 1794, and by so 
doing they did not emancipate themselves f rom the guardianship of 
state or nation. 

It is true that the Oneidas, with the other tribes constituting the Six 
Nations, except one, the Tuscaroras, were nations of the state of New 
York, located therein, from the time of the discovery of America, and 
that the lands occupied by them, and set apart or reserved by them as 
their réservations, respectively, were within the colony of New York, 
prior to the Revolutionary War, and that the state of New York was 
one of the original 13 colonies or states entering into and constituting 
the United States of America on the récognition of our independence. 
But thèse tribes were recognized as independent nations in our Con- 
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stitution, and hâve beeti treated as such, and with them the United 
States has made treaties under the power conferred by that instrument. 
• 'In the "Extra Census Bulletin, Indians — The Six Nations of New 
York, CayUgus, Mohawks (Saint Régis), Oneidas, Onondagas, Seneças, 
Tuscaroras," by Thomas Donaldson, expert spécial agent, and by 
Henry R. Carrington, which is fuU of information, and some misinr- 
formation, we bave a good history of the Six: Nations as they were 
in 1900. . ,,^ 

This volume contains portraits of Solomon George, one of, the 
George family, Oneida chief, Henry Powliss, Joshua Jones, and Abram 
Hill, ail Oneidas, and gives their Indian names. This volume states 
{page 4): 

"The conclusion is Irrésistible that the Six Nations are nations by trea(:y 
xind law, and hâve long since been recognized as such by the United States 
iind the state of New York, and an enlightened publie will surely hesitate 
before proceeding to divest thèse people of long-established rlghts wlthout their 
consent— riglits recognized and confirmed in some cases by the immprtal 
Washington and by more than a hundred years of précédents and législation." 

In 1890, 106 of the Oneidas remained in Madison and Oneida coun- 
ties (adjoining), and thèse retained 350 acres of the réservation ; the 
balance having been sold by treaties of June 28, 1785, September, 1788, 
September, 1795, June 1, 1798, March 5, 1802, and others later, in- 
cluding the one hereinbef ore mentioned. AU this may reduce the area 
■of a réservation, and the population may be reduced by death and 
émigration; but this does not annihilate the réservation, or make in- 
•dependent citizens of those remaining thereon, or deprive them of the 
character of "wards of the nation." ,Nor does mère authority granted 
by the législation of the state to hold their lands "in severalty"' hâve 
that efïect. In this case we hâve seen that to convey their interests in 
thèse lands by authority of the state it was necessary that the deeds 
be executed by acknowledging the exécution thereof before the first 
judge of the county and bave indorsed thereon the approval of the 
commissioner whose appointment was provided for, and that this law 
was in fuU force when the deeds of thèse lands were made. Clearly 
there was no compliance with the statute. If that statute was of any 
force or validity whatever, up to the time it was repealed in 1892, it 
was only operative when obeyed, or when its essential terms we;-e 
complied with. Evidently the state of New York recognized that' it 
was unsafe and unwise to give to thèse impro vident Indians the pcwer 
to dispose of their lands by sale or mortgage as they saw fit, and when 
they saw fit, and for such price as they saw fit, or might hâve impqsed 
upon them. 

Gan, such a statute be ignored bythe courts? Was obédience to its 
mandates merely directory and immaterial? A statute of the state or 
of the United States is to be read and interpreted as one whole, in so 
far as the one part has any relation to the other, and if I am capable 
of understanding the act of April 18, 1843, to ;make a çonveyance of 
land by one of thèse Oneida Indians valida or entitled to be recorded, 
even, it was necessary for the would-be purchaser to hâve the consent 
of the "superintendent of the Oneida Indians" and to bave that con- 
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sëht indorsed on the deed, and that the deed should be acknowledgëd 
before the first judge of the county. It is apparent thèse things were 
to be done for the protection of the Indians from imposition and the 
results of their own improvidence and ignorance, and were conditions 
précèdent to the transfer of title. 1 am of opinion Judge Lyon was 
right in his construction of the statutes, and the results demonstrate 
the wisdom and necessity of the law for the protection of Indians, 
as the interests of Mary George, Henry George, WilHam Honyost, and 
Chapman Schenandoah in thèse 32 acres of land were eaten up hy that 
partition suit, and they found themselves in debt to the plaintiff, while 
she became the owner of the property for $675, and shortly sold it 
for $1,250. 

The United States has steadily and uniformly asserted its jurisdic- 
tion over the Indians of the "Six Nations," which, as stated, included 
the Oneida Indians and other New York tribes. The New York In- 
dians, 5 Wall. 761, 770, 8 L. Ed. 708; Fellows v. Blacksmith, 19 
How. 366, 370, 371, 15 L,. Ed. 684. Georgia was also one of the 
colonies of Great Britain, and one of the 13 original states. In Wor- 
cester v. State of Georgia, 6 Pet. 515, 8 L. Ed. 483, after a careful and 
exhaustive examination of the relations between the Indian tribes and 
the United States (not especially the tribes removed beyond the Mis- 
sissippi to réservations provided for and ceded to them by the United 
States, but those of the tribes of the original states), it was held that 
the Indians of thèse tribes in the original states were wards of the 
nation, and — • 

"The Indian nations had always been considered as distinct, independeiit, 
IJolitical communltles, retaining tlieir original natural rights, as the undlsputed 
possessors of the soil, from time immémorial, with the single exception of 
that imposed by irrésistible povver, which excluded them from intercourse 
with any other European potentate than the flvst dist!0verer of the coast of 
the particular région claimed; and this was a restriction which those Euro- 
pean potentates imposed on themselves, as well as ou' the Indians. The very 
term 'nation,' so generally applied to them, nieans 'a people distinct from 
otterss.' The Constitution, by declaring treatles already made, as well as those 
to be made, to be the suprême law of the land, has adopted and sanctioued the 
previous treaties with the Indian nations, and consequeutly, admlts their 
rank among those powei-s who are capable of making treaties. The words 
'treaiy' amt 'nation' are words of our own language, selected in our diplomatie 
and législative proceedings, by ourselves, havlng each a deflnite and well- 
imderstood meaning. We bave applied them to Indians, as we hâve applied 
them to the other nations of the earth; they are applied to ail in the same 
sensé. * * * 

"The Cherokee Nation, then, is a distinct coramunity, occupyiug its own 
territory, with boundaries accurately described, in which the laws of Cieorjjia 
oàn bave no force, and which the citizens of Georgia hâve no right to enter, 
but with the assent of the Cherokees themselves, or in conformlty with trea- 
ties, and : with the ' acts of Congress. The whole intercourse between th& 
United States and this nation is, by our Constitution and laws, vested in the 
goverumeiit of the United States. * * • , 

"A référence has been made to the policy of the United States on the sub- 
ject of Indian afifairs, before the adoption; of the Constitutioji, with the vlew 
of ascertalning in whatlight the Indians bave been considered by the first ofr 
fieial acts, in relation to thenij by the United States. •»;* * ,■ 

"In this view, perhaps, our ancestors, wlien tliey: first migrated to this coun- 
try, might bave tak on possession of a limited extent of the domain, had they 
been sufficiently, powerful, wlthout. negotiation, or purchase,: from the i}a,t,ive 
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Indians. But this course is belleved to hâve been nowhere taken, A more 
coiieillatory mode was preferred, and one which was better calculated to im- 
press the Indians, who were then powerful, with a sensé of the justice o£ 
thelr white neighbors. The occupancy of their lands was never assumed, ex- 
cept upon the basis of contract, and on the payment of a valuable considéra- 
tion. 

"This poliey has obtained from the earllest whlte settlements In this coun- 
try down to the présent time. Some cessions of territory may hâve been made 
hy the Indians, in compliance with the ternis On which peace was oflfered by the 
whites ; but the soil, thus talien, was tal^en by the laws of conquest, and al- 
ways as an indemnity for the expenses of the war, commenced by the Indians, 

"At no time has the sovereignty of the country t)een recognlzed as existlng 
in the Indians, but they bave been always admltted to possess many of the 
attributes of sovereignty. Ail the rlghts whicli belong to self-government hâve 
been recognized as vested in them. Their rlght of occupancy has never been 
questloned, but the fee in the soil has been considered in the government. 
This may be called tho rlght to the ultlmate domain, but the Indians hâve a 
présent rlght of possession. 

"In some of the old states, Massachusetts, Connecticut, Rhode Island, and 
others, where small remnants of tribes reniain, surrounded by white popula- 
tion, and who, t)y thelr reduced numbers, had lost the povver of self-govern- 
ment, the laws of the state bave been extended over them, for the protection 
of their persons and property." 

This case frequently has been cited and approved. In United States 
V. Kagama, 118 U. S. 375, 382, 6 Sup. Ct. 1109, 1113 (30 L. Ed. 228), 
the court cited Cherokee Nation v. Georgia, S Pet. 1, 8 I,. Ed. 25, 
and Worcester v. State of Georgia, supra, and then said : 

"In the first of the above cases it was held that thèse tribes were neither 
States nor nations, had only some of the attributes of sovereignty, and could 
notbe 80 far recognized in that capacity as to sustain a suit in the Suprême 
Court of the United States. In the second case it was said that they were not 
subject to the jurisdiction asserted over them by the state of Georgia, which, 
because they were within its limlts, where they had been for âges, had at- 
tempted to extend her laws and the jurisdiction of ber courts over them. 

"In the opinions in thèse cases they are spoken of as 'wards of the nation," 
'puplls,' as local dépendent communltles. In this spirit the United States has 
conductéd its relations to them from its organinatlon to tiiis time. But, after 
an expérience of a hundred years of the treaty-maUing System of government, 
Congress has determined upon a new departure— to gbvern them by acts of 
Congress. This is seen in the Act of Mardi 3, 1871, embodled in section 2079 
of the Keyised Statutes [Comp. St. § 4034] : 

" 'No Indian nation or trlbe, within the territory of the United States shall 
be acljnowledged or recognized as an independent nation, trlbe, or power, with 
whom the United States may contract by treaty ; but no obligation of any 
treaty lawfully made and ratlfied with any such Indian nation or trlbe prlor 
to March thlrd, eighteen himdred and seventy-one, shall be hereby invalidated 
or Impaired.' » * • 

"In the case of Worcester v. State of Georgia, above dted, it was held 
that, though the Indians had by treaty sold their land within that state, and 
agreed to remove away, which they had failed to do, the state could not, whrle 
they remained on those lands, extend its laws, erimlnal and civil, over the 
tribes; that the duty and power to compel their removal was in the United 
States, and the trlbe was under their protection, and could not be subjected 
to the laws of the state and the proeess of its courts. 

"The same thing was decided in the case of Fellows v. Blacksmith and 
others, 19 How. 366 [15 Ij. Ed. 684]. In this case, also, the Indians had sold 
thelr lands vmder supervision of the states of Massachusetts and of New York, 
and had agreed to remove within a given time. When the time came a suit 
to recover some of the land was brought in the Suprême Court of New York, 
which gave judgment for the plaintiff. But this court held, on writ of error, 
tliat the state could not enforce this removal, but the duty and the power to do 
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so was in the TJnlted States. See also the Case of the Kansas Indians, 5 Wall. 
737 [IS I.. Ed. €67] ; New York Indians, 5 Wall. 761 [18 Ïj. VA. 708]. 

"The power of the gênerai government over thèse remnants of a race once 
powerful, now weak and dlmlnished in nnmbers, is necessary to thelr protec- 
tion, as well as to the safety of those among whom they dwell. It must exist 
iu that government, because it never has existed anywhere else, beeause the 
theater of Its exercise is within the geographieal limlts of the United States, 
Ijecatise it has never been denied, and beeause it alone can enforce its laws 
on ail the tribes." 

Thèse cases hâve not been shaken or overruled as authority. 

In 1906, when the partition action was commencée!, the Oneida rés- 
ervation still existed, although reduced in area, and what remained was 
peopled by Indians, quite a number of whom made their home on the 
premises in question; most of them coming and going, it is true, but 
this was their home. The title had descended to them from those who 
occupied the lands when Cokimbus discovered America, and had never 
gone out of them. Thèse were not lands conveyed to them, or set 
apart for them, by the state of New York, from its own iX)ssessions. 
When the "emigrating party" went to Wisconsin, ail (both emigrating 
and home parties) released and ceded certain lots, designated on the 
map referred to, to the state, and those who emigrated ceded ail of 
the lots not ceded to the state to those Indians who remained, and who 
had the right to remain, and who lost no rights by remaining. The state 
recognized this by entering into that compact. 

But it is urged that by such treaty or compact those who remained 
were given the right to hold their lands in severalty, and that there- 
after they did. But there was no division amongst themselves ; no 
partition by consent or otherwise. But assume there was an under- 
standing that certain Indians owned the lands they occupied; how 
could those Indians convey by deed or mortgage in the face of the 
provisions of the statute quoted? Conditions as to and restrictions 
on aliénation were imposed by the state for their protection, and if 
not complied with the conveyances were invalid. The question is set- 
tled in Tiger v. Western Investment Ce, 221 U. S. 286, 316, 31 Sup. 
Ct. 578, 55 h. Ed. 738, and Heckman v. United States, 224 U. S. 413, 
436, 32 Sup. Ct. 424, 56 L. Ed. 820, in both of which cases allotments 
had been made to individual memhers of the Cherokee Tribe of In- 
dians "in severalty," but with restrictions on the power of aliénation. 
In the one case, Tiger v. Western Investment Co., supra, the con- 
sent of the Secretary of the Interior was required to conveyances by 
Indians, and it was held that the restriction on aliénation applied, not- 
withstanding the fact the Indians had become citizens and held in 
severalty, and conveyances without such consent were held void. The 
same was held in Rainbow v. Young, 161 Fed. 835, 88 C. C. A. 653. 
In this case the opinion was by Circuit Judge Van Devanter, now of 
the United States Suprême Court, and was approved in the opinion 
of the court in United States v. Sutton, 215 U, S. 291, 296, 30 Sup. 
Ct. 116, 54 L. Ed. 200. Judge Van Devanter said: 

"In short, tliey are regarded as being iu some respects still in a state of 
dependency and tutelage, which entitled them to tlie care and protection of 
the national government. and when they shall be let out of that state is for 
Congress alone to détermine." 

256 F.— 31 
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In the Tiger Case, supra, tlie court, approving this, and after citing 
and approving cases holding the Hke doctrines, said : 

"Taking thèse décisions togettier, it inay be takeii as the settled doctrine of 
this court that Congress, in pursuance of the long-estaWlshed pollcy of tlie 
government, has a right to détermine for jtself when the guardianship which 
has been maintained over tlie ladian sliall cease. It is for tliat t)ody, and not 
the courts, to détermine when the true interests of the Indiau require his re- 
lease from such condition of tutelage. 

"The privilèges and Immnnities of fédéral citizensliip hâve never been 
held to prevent govevnmental authority froni placing such restraints upon the 
conduct or property of citizens as is necessury for the gênerai good. Incoiiipe- 
tent persons, though citizeus, niuy not hâve the full right to control tlieir per- 
sons and property." 

[3] In the instant case the restriction on aliénation by thèse Oneida 
Indians of their lands was not imposed by act of Congress, but neither 
was the right to hold in severalty given by act of CongresS. If we 
assume the state of New York had no authority in the premises, and 
that the authority was in Congress solely, then there was no right to 
hold in severalty, and no right of aliénation to private individuals what- 
ever. If the state of New York did hâve jurisdiction and power to 
make the compact or treaty of May 23, 1842, then it had the right 
and power to enact chapter 185, Laws of New York of 1843, and the 
restrictions and conditions imposed on the right of aliénation were 
valid and binding, as we hâve seen. The authorized grantor of the 
right to hold in severalty has the right to impose restriction on aliéna- 
tion. The fact thèse Indians had become citizens, if they had, in 
no way impairs the force or effect of thèse restrictions on the power 
of aliénation. Tiger v. Western Investment Co., sujira, and Heckman 
V. United States, 224 U. S. 413, 436, 437, 32 Sup. Ct. 424, 56 h. Ed. 
820. 

[4] What was the efifect of the partition action, and of the final 
judgment of the Suprême Court ofthe state of New York directirig a 
sale of thèse premises, and of the sale made under and pursuant 
thereto ? 

If it be true, as said in the decided cases as to other Indians and the 
Six Nations, that thèse Oneida Indians were and are the wards of 
the nation, and that their tribal lands were not suhject to the control 
of the courts of the state, but of Congress, then such judgment and 
sale had no effect or validity whatever. The court was acting' Hyitnout 
jurisdiction of the subject-matter of the suit. Jurisdiction of the per- 
sons of thèse Indians gave no jurisdiction of the subject-matter. The 
statutes of the state of New York had imposed vâlid restrictions on 
the sale of thèse lands by thèse Oneida Indians, and the conditions im- 
posed werè not complied with in any respect and the conveyances to 
the plaintifif in thé partition suit were made while that statute was in 
force and in utter disregard of its provisions. She took no title, as 
we hâve seen, by virtue of those conveyances, and was not a joint 
owner, or a tenant in common, and had no right of possession in prœ- 
senti or in futuro. The same defects are présent in the alleged title 
obtained under the statutory foreclosure by advertisement. If thèse 
Indians, after 1843, actually partitioned thèse lands by agreement, and 
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this partition by paroi was followed by actual possession under it, 
such partition might be valid, assuming tliey had been authorized to 
hold as tenants in common or in severalty. But that is not the question 
hère, The question hère is : Did the défendant, Julia Boylan, obtain 
title to thèse lands in question through the sale decreed and made and 
confirmed hy the court in that suit? 

As already stated, neither the state of New York, nor the United 
States, nor any of their officers, were made parties to the action of 
partition and sale, and no guardian ad litem of thèse Indians, who were 
made défendants, and whose lands were directed to be sold and were 
sold, was appointed. If thèse Indians, who were made défendants, 
were incompétents prior to the compact or treaty of May, 1842, it 
seems to me they were incompétents thereafter. When and by what 
act of the state of New York, or of the United States, or of their 
own, did they cease to be incompétents, and "wards of the nation" 
or of the state, and without their consent, as to their ancestral lands 
and réservation, become subject and liable to be deprived of same by 
a decree of court to which their guardian, the United States, was not 
a party, and as to the making of which such guardian was not con- 
sulted? Is everything that bas been said and decided on this subject 
since the formation of our government a mockery and a sham? Did 
the act of the state of New York in procuring a portion of thèse In- 
dians to emigrate to Wisconsin, procuring those who did emigrate and 
those who remained to cède to the state certain well-defined parts of 
their réservation, and those who did emigrate to cède or transfer their 
interest in the lands not ceded to the state of New York to those who did 
not emigrate, but remained on the remuant of the Oneida réservation, 
accompanied by permission of the state to hold same in severalty, make 
those Indians who did not emigrate — that is, the home party — com- 
pétent, and change their status from that of wards of the nation to 
that of citizens of the state of New York, with ail the rights of citi- 
zens, and subject to ail its laws as to their real property so held? 
Where is the act of Congress or of the Législature of the state of 
New York that so déclares, even by implication? 

For two good reasons that sale of thèse lands in question made in 
the partition suit was not and is not valid : First, the plaintiff was not 
a tenant in common, or joint tenant, and had no interest in such lands; 
and, second, the suit could not be maintained against thèse Indians, 
wards of the nation, and a decree of sale made, as neither the state 
nor the United States was a party to the suit. That final judgment of 
sale is in no sensé res adjudicata as the parties are not the same. 

[5] Thus far we bave dealt with this case almost exclusively on the 
theory that the Indians are wards of the nation, and that the United 
States bas full jurisdiction over them and the disposition of their lands, 
notwithstanding such lands were a part of the domain of one of the 
original states of the Union. 

We will now look to and consider the action of the state of New 
York in regard to Indian lands belonging to any nation, tribe, or band 
of such Indians. Article 1, § 16, of the Constitution of 1846 of the 
state of New York, provided as follows: 
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"No purchase or contract for the sale of laiids in tliis state, madp since the 
fourteenth day of October, one thousaiid seven hnndred and seventy-flve, ov 
which may hereafter be niade, of, or wlth the Iiidians, shall be valid, unless 
made under the authority and with the consent of the Législature." 

This was carried into the Constitution when amended, and will be 
found in volume 1 of the "Revised Statutes and General L.aws of New 
York," by Birdseye, published in 1896. Section 384a of the Pénal 
Code of the state of New York, and made a part thereof by chapter 
692, L,aws of 1893, provides as follows: 

"A person who without the authority and consent of the Le.cislatiire, In 
any manner or for [or] on any ternis, purchases any land.s williin ihis state of 
any Indian residing therein, or makes any contraet with any Indiun for or con- 
cernlng the sale of any land& witliin tliis state, or .gi\'es, sells, démises, conveys 
or otherwise disposes of any sueh lands, or any interest therein, or offers so 
to do, or enters upou or takcs possession of or settles ^ipon any sucli lands, by 
pretext or color of any riglit or interest in the sanie, in conséquence of any 
such purchase, or contract made or to be made, since October 14, 1775, is 
guilty of a misdemeanor." 

Chapter 420, passed April 11, 1849, of the Laws of New York, being 
an act entitled "An act for the benefit of Indians," provided as follows : 

"Ail nations, trilies or bands of Indians who own and occupy Indian réserva- 
tions within this state, and hold lands therein as the common propetty of such 
nations, tribes or bands, may by the acts of their respective Indian govern- 
ments, divlde such common lands into tracts or lots, and distribute and parti- 
tion the same, or parts thereof, quantity and qualit.v relatively considered, to 
and amongst the Individuals or familles of such nations, tribes and bands 
respeetlvely, so that the same may be held in severalty and in fee simple, ac- 
cording to the laws of this state; but no lands occnpied and improved by any 
Indian, according to the laws, usages or custonis of the nation, shall be set off 
to any person other tlian the oœu|)ant, or his or lier family. 

"Sec. 8. In case such distribution or partition be made, tlie deeds to be made 
to effect the same shall be made by sueh otticers, agents or commissloners as 
said governments shall apijolnt, and the commissloners of the land office shall 
approve, but before any such deeds be executed, the proceedings and acts 
authorizing such exécution and appointing the parties so to do, shall be au- 
thenticated and proved before and to the satisfaction of the county judge of 
the county in which the lands to be conveyed shall lie, and recorded in the 
elerk's office of the county. 

"Sec. 9. Every deed which shall be executed under and In pursuance of such 
authority, sliall be acknowledged before such county .iudge by the parties who 
shall exécute It, and said judge shall examine such deeds, and see that they 
be in due form, and in ptirsuanee of the authority under which they be execut- 
ed, and indorse on eacli deed his certificate of such e.xamination and acknowl- 
edgment, and such certificate shall autliorlze the county clerk to record such 
deeds In the records of deeds for liis county. 

"Sec. 10. No laà&s thus distributed and partitioned, shall be aliénable b.r 

the grantee thereof or the heirs of such grantee for tweuty year.«i after the 

day of the recording of the said deed thereof ; but they may be partitioned 

amongst the heirs of any grantee who shall die. They shall not be subject 

to any lien in incumbrance by way of mortgage, judgment or otherwise." 

This provides a mode and manner of partîtioning Indian lands, and 
there are safeguards around such partitions, and it will be noted that 
in section 10 it is expressly provided that such lands, when so divided, 
"shall not be subject to any lien in incumbrance by way of mortgage, 
judgment or otherwise." Thèse provisions in substance were carried 
into the Indian Law, and may be found in Birdseye's "Revised Stat- 
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utes," volume 2, published in 1896, at pages 1488 and 1489. As car- 
ried into the Revised Statutes, such lands, when partitioned in the mode 
and manner provided, were made inaliénable by the grantee named in 
the deed of partition for 20 years after the recording of the deed 
effecting the partition, but provided that same might be partitioned 
among the heirs of a grantee who dies. Thèse provisions of the stat- 
utes were ncver complied with, nor was there any pretense of comply- 
ing therewith. 

In 1S02 the Congrcss of the United States enacted what is known as 
the "Indian Intercoursc Act," which invalidâtes any purcliase of lands 
from Indians unless "made by treaty or convention, entered into pur- 
suant to the Constitution." Act March 30, 1802, c. 13, § 12, 2 Stat. 143. 

In the case of the Seneca Nation of Indians v. Christie, 126 N. Y. 
122, 27 N. Ti. 275, the Court of Appeals of this state held that on the 
déclaration of independence the colonies became sovereign states, and 
as such succeeded to the title of the crown of England to ail the un- 
granted lands within their respective boundaries, with tlie exclusive 
right to extinguish by purchase the Indian titles, and to regulate deal- 
ings in regard thereto with the Indian tribes, and that the colonies re- 
tained this power after the adoption of the fédéral Constitution. The 
court also held that the United States could not impair their title, or 
authorize any purchase of lands vi'ithin a state, without the consent of 
the state, and that the provisions of the Constitution of the United 
States, prohibiting any state from entering into any treaty, etc., does 
not apply to negotiations or dealings bctween a state and Indian tribes 
therein for the extinguishment of the Indian title to land in the state, 
and that such a treaty is not a treaty in a constitutional sensé, and is 
not inconsistent with the exercise by the United States of its gênerai 
jurisdiction for the protection of the Indians in their right of occu- 
pancy of their lands. It is seen that this case recognizes the gênerai 
jurisdiction of the United States to protect the Indians in the occupancy 
of their lands and thereby recognizes the guardianship of the gênerai 
government over the Indians in the original 13 states. 

There is a proviso in the law of Congress referred to, referring to 
and providing for the présence of a commissioner or commissioners of 
the United States to propose and adjùst with the Indians the compen- 
sation to be made for their claims to lands within such state which 
are to be extinguished by treaty. The Court of Appeals held that 
this does not require that the treaty should be one between the United 
States and the tribe from whom the purchase was proposed to be 
made, and that it is sufificient if the purchase is made at a treaty held 
under the authority of the United States and in the présence and with 
the approbation of its commissioner. The court therefore held that 
the state or its agent was authorized to enter into a treaty or conven- 
tion with the Indian tribe within its borders for the extinguishment of 
the Indian title, provided it was entered into in the présence and with 
the approval of a commissioner of the United States appointed to 
attend the same. The court also held that the policy of the state of 
New York has been in full accord with that of the United States in 
prohibiting ail private dealings with and purchases from Indians, ex- 
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cept under the supervision of public officiais and with the consent of 
the Législature. See, also, 22 Cyc. 127. See, also, Const. N. Y. 1777, 
art. 37; Const. 1821, art. 7, § 12; Const. N. Y. 1846, art. 1, § 16. 

It is needless to say that the deeds of thèse Indian lands, made by 
Indians and which purported to convey the title to the 32 acres of land 
in question, were made, executed, and delivered in violation and dé- 
fiance, not only of the act providing for the disposition of lands by 
the Oneida Indians to which attention has already been called, but 
of the Constitution of the state of New York and of the act providing 
for the partition of tribal lands among the members of the tribe. The 
purchasers of thèse lands from the Indian occupants were bound to 
take notice of the fact that such lands constituted a part of the In- 
dian réservation, and were owned by Indians who were members of 
that tribe, and also of the provisions of the Constitution of the state 
and the various laws relating to the disposition of lands by Indians 
and the restrictions thereon. Those conveyances, except the first three, 
which do not aiïect this case in the slightest, were not made under 
the supervision of public officiais as provided by law, or with the con- 
sent of the Législature of the state, but in violation of the statute to 
which attention has been called, and which provided how and when 
and in whose présence and with whose approval such a conveyance 
could be made. 

The case in the Court of Appeals to which I hâve called attention 
does not présume to deny, but in fact recognizes, the gênerai jurisdic- 
tion of the Congress of the United States over ail the Indians in ail 
the States of the Union who hâve not abandoned and surrendered their 
tribal relations and affiliations, and their réservations, and hâve become 
a part of the gênerai citizenship of the state where they réside. 

In the instant case the évidence conclusively shows that the Indians 
who made thèse conveyances had not abandoned their tribal relations 
and customs, except as ail Indians do who approach more or less to- 
wards civilization. They were residing on the remaining part of the 
réservation and making it their home. Their interests therein came 
by descent from the original proprietors of the soil, who owned and oc- 
cupied it long before the discovery of America by Christopher Colum- 
bus. Neither the state of New York nor the United States had ex- 
tinguished their title, or attempted so to do. In my judgment, it is of 
no moment how thèse Indians dressed. It would be expected that, as 
they advanced towards civilization, they would adopt more or less 
some of the customs and the dress of the people of the United States 
who surrounded them. I cannot conçoive how or why their dressing 
themselves like civilized men and vvomen should in any way afïect 
their rights to and interest in their lands, or in any way tend to vali- 
date a deed given by them of their lands. The vahdity of their deeds 
of land is made to dépend on compliance with certain statutory and 
constitutional provisions, and not on their mode of dress or means of 
obtaining a livelihood. 

This brings us to the considération of the ail-important question in 
this case, whether or not the United States can maintain this action 
for the protection of thèse Indians. It must be conceded that the 
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United States is not the owner of the fee to thèse lands, and never 
was. It should appear hère that the United States government, under 
a treaty witli the Oneida Indians, is paying to the remnants of that 
tribe each ycar scveral thousand dollars worth of goods. It is claimed 
that this is not done by way of guardianship and protection of thèse 
Tndians, but as compensation for the loyalty of their ancestors during 
the Revolntionary W'ar to the cause of the colonies. Whether thèse 
goods are paid cach }car for the one reason or the other, the fact re- 
mains that 1lie l'nited States government bas and shows an interest in 
tliese Indiar.s and aids in their support and maintenance. The United 
States bas an interest in their protection. The interest referred to is 
not a pecuniary one, as was said b)' î\Ir. Justice Hughes in giving the 
opinion in Ileckraan v. l'nited States, supra, at page 437 of 224 U. S., 
at page 431 of 32 Sup. Ct. (56 U. Ed. 820): 

"During tlie continu:) née of this' gnai-;lliin.<!iiii, the ri;dit nni] flnl.v of tlic na- 
tion to euforce liy ail approitriato inean.s tlip rcstriclions (i<'-!ifîn(Hl ior tlu> sc- 
curify of tlie Indians c"annot be gaiiisaid. Wliile T-elatJng to the wolfarc» of 
the Indians, the niainlenan'ce of the limitations wiiicli Congress lias ijre.scril)- 
ed as a part of its plan of distribiilion is disîinctl.v an interest of the United 
States. A review of its dealings with tlie Iribes perinits no otlier eonclnrion. 
Out of its peculiar relation to thèse dépendent pooples sprang obligations to 
the fulfillment of which the national honor bas been coinmilted. 'From their 
very weakness and lielplessne.ss, s» largcl.y due to the course of dealing of 
the fédéral governnient with theni and the treaties in which it bas been prom- 
ised, there arises the duty of iirofeetion, and with it the power. This bas al- 
ways been recognized b.v the executive and by Congress, and by this coui't, 
whenever the ques;tion bas ari.^en.' United iStates v. Kagama, 118 U. S. .>75, 
384 [6 Sup. Ct. 1100, 00 L. Ed. 228J. 

"This national interest is not to be expresscd in terms of property, or to 
be limited to the assertion' of rights incident to the ownersliip of a reversioii 
or to the holding of a techuieal title in trust. Wlien, in 18.'!8, patent was issued 
to the Cherokees, providing that it was subject to the condition that the grant- 
ed lands should revert to the United States, if the Cherokee Nation became ex- 
tinct or abandoned theni, neither the rights nor the duties of the United States 
weré confined to the reversionary interest thus secured. And its relinquish- 
ment made it no less a matter of national coucerii that the restrictions design- 
ed to protect the Indian allottees should be enfovced. But this object could 
not be accomplished it the enforcement were left to the Indians theinselves. 
It is no answer to say that conveyant'cs obtained in Violation of restrictions 
would be void. That. of course, Is true, and yet, by means of the conveyances 
and tlie conséquent assertion of rights of ownership by the grantees, tlie In- 
dians niight be dej)rived of the practical bcnefits of their allotments. It was 
the intent of Congress that, for their sustenance and as a fitting aid to tbeir 
progress, they should be secure in their possession during the pcriod specitied 
and should actually hold and en,1oy the allotted lands. As was well snid by 
the court below: 'If tbey are vuiable to resist the allurements by which they 
are cnticed into making the conveyances, W'ill they bo expected to undertake the 
ditHcult and protracted litigation neccssary tb set aside their owu acts? Tu 
ask thèse questions is to answer thein. Congress intended that both the In- 
dians and the menibers of the white race should obey its limitations. A tranS- 
fer of the allotments is not sim])ly a violation of the proprietar.v rights of the 
Indian. It violâtes the governmental rights of the United States. If thèse 
Indians may bo divested of tlieir lands, thoy will be tbi-own back uixin the 
nation a pauperlzed, diseontented and, ifessibly, belligerent people.' The au- 
thority to enforce restrictions of this cllaracter is the nocessary complément of 
the power. to hnpose tbeni." 

I think thèse observatiotis of Mr. Justice Hughes are applicable hère. 
The conditions are somcvvhat différent, but ail the same the guardian- 
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ship recognîzed by the Court cf Appeals of the state of New York 
still continues, and I cannot see why it is not the duty of the nation to 
enforce the restrictions designed for the security of the Indians. It 
is immaterial, in my judgment, whether those restrictions on aliénation 
of their lands was imposed by the state or by the nation. They exist 
and the conditions hâve been violated. Mr. Justice Hughes said, to 
repeat : 

"From thelr weakness and helplessness » » * there arises the duty of 
protection and wlth it the power." 

If it be true, as it was, that the Oneida Nation of Indians stood as 
a bulwark to the best of its ability during the Revolutionary War be- 
tween those tribes who adhered to the crown and the infant colonies, 
and which fidelity to the cause of the colonies aided to bring about 
the récognition of the independence of the United States, ail the great- 
er is the duty of the United States to now see to it that the remuants 
of this tribe, whether few or many, hâve the protection of this govern- 
ment. I cannot understand the argument th^t this right of protection 
at the hands of the United States is any the less for the reason those 
entitled to it are now few in numbers. If the right to protection exists 
at ail, it ought to survive so long as a single Indian entitled thereto in- 
vokes it and remains on the réservation, and in my judgment it is 
entirely immaterial whether that réservation has been reduced from 
thousands of acres to one or one hundred acres. 

It is error to assume that the annual gift made by the United States 
of cloth, etc., to the Oneida Indians in New York, is in récognition of 
or payment for their fidelity and services during the Revolutionary 
War, as we shall see by a référence to the sèveral treaties. In 1846 
was published volume 7 of United States Statutes at Large, Indian 
Treaties, and this volume contains the varions Indian treaties made by 
the United States up to that time. The first treaty was made between 
the United States and the Delaware Nation September 17, 1778 (7 
Stat. 13). This treaty is interesting, but not important hère. 

The second treaty was made October 22, 1784 (7 Stat. 15), at Ft. 
Stanwix, on the Mohawk river, in New York, and was between the 
United States in Congress assembled and the "sachems and warriors 
of the Six Nations" — Senecas, Mohawks, Onondagas, Cayugas, 
Oneidas, and Tuscaroras — ail named in the treaty. By article I of that 
treaty six hostages were to be delivered up by the Senecas, Mohawks, 
Onondagas, and Cayugas, who had been hostile to the United States 
until the prisoners taken by thèse nations during the war were delivered 
up. By article II it was provided: 

"The Oneida » * • shall be secured in the possession of the lands on 
which they are settled." 

Article III gives certain boundaries, and defines the western f)0un> 
daries, and concludes : 

"So tliat the Six Nations shall and do yleld to the United States ail olalms 
to the country west of sald houndary [which boundary was west of BufCalo], 
and then they shall be secured in the peaceful possession of the lands they 
inhabit east and north of the same, reserving only six miles square round the 
fort of Oswego, to the United States, for the support of the same," 
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The Six Nations then occupied substantially ail the lands west of Ft. 
Stanwix. 

January 9, 1789, peace having been declared and the independence 
of the United States fully recognized, another and a confirmatory treaty 
(7 Stat. 33) was made between the same parties (except the Mohawks, 
none of vvhom attended), which referred to the treaty of Ft. Stanwix, 
renewed the engagements, confirmed the old boundaries, and confirmed 
in the Six Nations ail their lands, and article 3 said : 

"The Onelda and Tuscarora Nations are also agaln secured and confirmed in 
tlie possession of their respective lands." 

This treaty, in article 4, also expressly confirmed and perpetuated 
the said treaty of Ft. Stanwix. By a separate article, if a crime was 
committed by an Indian or Indians of the Six Nations, he or they were 
to be surrendered at the nearest United States post or to the authori- 
ties of the state. 

November 11, 1794 (confirmed November 17, 1794), another treaty 
was made between the United States and the Six Nations (7 Stat. 44), 
ail of them, by which, in article I peace and friendship was to be per- 
pétuai between them. By article II it is provided: 

"ïhe United States acknowledge tlie lands re.served to the Onelda, Onoudaga 
and Cayuga dations, in their respective treaties with the state of NevF York, 
and called their réservations, to be their propert,y; and the United States will 
rêver claim the same, nor disturb them or either of the Six Nations, nor their 
Indian friends residing tliereon and nnited with them, in the free use and en- 
joymeut thereof; but the said réservations shall remain theirs, until the.v 
choose to sell the same to the people of the United States, who hâve the right 
to purchase." 

By article IV, the Six Nations were not to claim other lands in the 
United States ; by article V, the Six Nations ceded the right to the 
United States to make and maintain a wagon road on their lands ; and 
by article VI, it was provided as f ollows : 

"In considération of the peace and friendship hereby established, and of 
the engagements entered into by the Six Nations, and because the United 
States désire, with humanity and kindness, to contribute to their comfortable 
support; and to render the peace and friendship hereby established, strong 
and perpétuai, the United States now deliver to the Six Nations, and the In- 
dians of the other nations residing among and united with them, a quantity of 
goods of the value of ten thousand dollars. And for the same considérations, 
and with a view to promote the future welfare of the Six Nations, and of their 
Indian friends aforesald, the United States will add the sum of three thousand 
dollars to the one thousand five hundred dollars, heretofore allowed them by 
an article ratlfied by the Président, on the 2.3d day of April, 1792, making iii 
the whole $4,500, which shall be expended yearly forever. In purehasing cloth- 
ing, domestic animais, implements of husbandry, and other utensils suited to^ 
their drcumstances, and in compensating useful artiflcers, who shall réside 
with or near them, and be employed for their beneflt. The immédiate applica- 
tion of the whole annual allowance now stlpulated, to be made by the superln- 
tendent appointed by the Président for the affairs of the Six Nations, and 
their Indian friends aforesald." 

By a note it was provided that this annual allowance was to be ex- 
pended for such members of the Six Nations as should réside within 
the limita of the United States. In the above is found the provision for 
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ihe annual allovvance of goods and the considération and reason there- 
for. 

On December 2, 1794, another treaty (7 Stat. 47) was made between 
the "Oneida, Tuscarora, and Stockbridge Indians, dwelling in the 
country of the Oneidas," reciting that during the war thèse Indians — 

"adhered falthfuUy to the L'iilted States, • * • and in conséquence" tliey, 
•"at an unfortunate period of the war, were driven from thelr homes, aud 
their houses were biirncd and thelr property destroyed, and as the United 
States in the time of their dlstress, acltnowledged their obligations to thèse 
faithful frlonds, and proiuised to reward theni, and the l'nited States being 
now in a condition to fultill the promises then made, tlie foUowing articles are 
stipulated by the respective parties for that purpo.se to be in force when ratl- 
fled by the Président and senate : 

"Article I. ïhe United States will pay the sum of five thousand dollars, to 
l» distributed among individuals of the Oneida and Tuscarora Nations, as a 
comiteusation for their individual losses and services during the late war be- 
tween Great Britain and the United States." 

Articles II, III, and IV then provided for the érection of grist and 
savv mills and the érection of a church on the lands at Oneida and the 
cmployment and payment of men to manage such mills. In considéra- 
tion thereof, in article V, the Indians acknowledged themselves satisfied 
and — 

"uow acknowledge themselves sntisfied, and relinquish ail other claims of com- 
liensation and rewards for their losses and services in the late war." 

Thèse treaties or compacts make it perfectly plain that the anntial 
gifts or payments of cloth, etc., made heretofore and stiU being made 
by the United States to this remnant of the once powerful tribe of 
Oneida Indians, and which remnant remains in the state of New York, 
bas nothing whatever to do with compensation for loyalty or services 
or losses during the Revolutionary War. That was a présent payment 
in f uU. 

Under the treaties certain of the Indians of the Six Nations, prier 
to 1838, including certain of the Oneidas and Onondagas, had removed 
to Wisconsin, in the vicinity of Green Bay; but certain of them had 
remained in New York on their respective réservations — the Ononda- 
gas on the Onondaga réservation, which is south of the city of Syra- 
cuse, and the Oneidas on the Oneida réservation, south of Oneida, and 
partiy in Madison county (including the lands in ciuestion)., The Onei- 
das had divided into three parties, known as "the Orchard party" and 
the "First" and "Second Christian parties." Hence the référence in cer- 
tain treaties to thèse parties. 

January 15, 1838 (7 Stat. 550), a treaty or compact was entered-into 
between the United States and "the chiefs, head men and warriors of 
the severai trilies of New York Indiails asseilibled in council," knpwn 
as "the New .York Indians." This was amended and ratified by the 
United States Senate June 11; 1338. This treaty provided for the ced- 
ing of certain lânds in Wisconsi-n by the Indians to the United States, 
and in considération thereof for the setting apart of certain laiid's west 
of Missouri by the Uiiited. States to the IndianSj viz. : 

. "Senecas, Onondagas, OayueaSj Tuscaroras, Oneidas. St. Régis, Stockbridges, 
Munsees and Brotlicrtowiis residiiig in. the Êjtate of New York." 
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This treaty made spécial provision for the Oneidas residing in the 
State of New York, viz. : 

"Tlie L'iilted States will pay the sura of $4,000, to be paid to Baptlsta Powl- 
is, and the chiefs of the Fli'st Christian party residing at Oneida, and the sum 
of |2,000 shall be paid to William Day, and the chiefs of the Orehard party 
residing" at Green Bay, "for expenses incurred and services rendered in se- 
curing the Green Bay couutry, and the settlement of a portion tliereof ; and 
they hereby agrée to reinove to tlieir new homes in the Indian Terrltory, as 
soon as they can make satisfactory arrangements with the Governor of the 
State of New York for tlie purchase of their lands at Oneida." Article 13. 

February 3, 1838 (7 Stat. 566), a treaty or compact was made between 
the United States and the First Christian and Orehard parties of the 
Oneidas then residing at Green Bay, Wis., which in no way related to 
lands or Indians in the state of New York. Thèse various treaties 
and compacts show the continued guardianship and jurisdiction exer- 
cised by the United States over the Oneida Indians — those who had re- 
moved to Wisconsin and those who remained iti New York at Oneida 
prior to the treaty of 1842. 

March 3, 1871 (see section 2079, R. S. U. S.), Congress provided that 
"no Indian nation or tribe within the territory of the United States" 
should be recognized as an independent nation, tribe, or power with 
whom the United States might contract by treaty, but at the same 
time it provided that ail existing treaties, etc., should be recognized and 
should in no wise be impaired by the act. This left the treaties re- 
ferred to in full force. See Lone Wolf v. Hitchcock, 187 U. S. 553, 
566, 23 Sup. Ct. 216, 47 L. Ed. 299. 

By chapter 3 of the Revised Statutes of the United States, sections 
2111 to 2126 (Comp. St. §§ 4095-4118), provision was made generally 
for the "government and protection of Indians." Section 2116 (section 
4100) relates to sales by Indians of their lands, and says: 

"No purchase, grant, lease, or other conveyance of lands, or of any title or 
daim thercto, from any Indian nation or tribe of Indians, s-hall be of any 
■yalidity in law or e<iuity, unless the same be made by treaty or convention 
entered into pursuant to the Constitution." 

In Franklin v. Lynch, 233 U. S. 269, 271, 34 Sup. Ct. 505, 506, 58 
Iv. Ed. 954, as in Gritts v. Fisher, 224 U. S. 640, 32 Sup. Ct. 580, 56 L. 
Ed. 928, this provision came under considération and it was held; 

"As the tribe could net sell, neithcr could the individual members, for they 
had neither an undivided interest in the tribal land nor vendible interest in any 
particular tract." 

Hère, even if under the treaty thèse Oneida Indians held as tenants 
in common, they were subject to the restrictions as to mode and manner 
of making conveyances, and such conditions were not complied with. 
Section 2103 (section 4087) related to contracts with Indians, and this 
section is applied and enforced in Green v. Menominee Tribe, 233 U. 
S. 559, 34 Sup. Ct. 706, 58 L. Ed. 1093. The United States still exer- 
cises and enforces its jurisdiction over the Indians in the state of New 
York on réservations as to trafïicking in intoxicating liquors and in 
other respects ; and see Act Cong. March 3, 1885, c. 341, § 9, 23 Stat.' 
362, 385 (Comp. St. §■ 10502). 
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[6] I cannot find that the United States has ever conferred on thèse 
Oneida Indians the right to hold the lands of that resen'ation in sever- 
alty, or to mortgage or incumber same, or that the state has conferred 
any such power, unless it be under and subject to the restrictions named 
and hereinbefore pointed out. I am unable to find any authority which 
would enable one member of such tribe to sell and convey his interest 
in the réservation to an outsider, and confer in such purchaser the 
right to partition and sell in partition, or hâve sold in such an action, 
thèse Indian lands held by several of the tribe in common. I find no 
law which will sanction a sale of such lands, so owned and held, in a 
partition action brought by any person. Neither the laws of the United 
States nor the laws of the state of New York recognize such a mode of 
extinguishing the rights and title of the Indians in such réservation. 

It appears that the attempted sales of their interests in thèse lands 
made by the Indians, as above stated, were contrary to and in violation 
of the policy of both the United States and the state of New York, and 
also contrary to and in violation of the statutes of both thèse sovereign- 
ties. The Indians did not own the ultimate fee, which is probably in 
the state of New York. Clark et al. v. Smith, 13 Pet. 195, 201, 10 L. 
Ed. 123 ; Fletcher v. Peck, 10 U. S. (6 Cranch) 87, 141, 3 L. Ed. 162. 

I am of the opinion, and conclude, that while the United States does 
not own the fee to the lands in question, and never did, the United 
States has such an interest as enables it to maintain this action and 
restore to thèse wards of the nation, for whose benefit this action is 
brought, the possession of the lands from which they were wrongfuUy 
ejected and removed in violation of the laws of both the state of New 
York and of the United States. Heckman v. Unitad States, 224 U. S. 
413, 438, 32 Sup. Ct. 424, 56 L. Ed. 820; United States v. Kagama, 
118 U. S. 375, 384, 6 Sup. Ct. 1109, 30 L. Ed. 228; United States v. 
Rickert, 188 U. S. 432, 437, 444, 23 Sup. Ct. 478, 47 E. Ed. 532 ; Unit- 
ed States V. Noble, 237 U. S. 74, 79, 35 Sup. Ct. 532, 59 L. Ed. 844 ; 
United States v. Nice, 241 U. S. 591, 597, 36 Sup. Ct. 696, 60 E. Ed. 
1192; United States v. Gray, 201 Fed. 291, 293, 119 C. C. A. 529; 
United States v. Fitzgerald, 201 Fed. 295, 296, 119 C. C. A. 533 ; Unit- 
ed States V. Debell et al, 227 Fed. 760, 764, 142 C. C. A. 284; Bowling 
V. United States, 233 U. S. 528, 534, 34 Sup. Ct. 659, 58 L. Ed. 1080; 
United States v. Waller, 243 U. S. 452, 462, 37 Sup. Ct. 430, 61 L. Ed. 
843. 

In the case last cited, United States v. Waller, while it was held that 
in that case the action could not be maintained by the United States, 
it was expressly stated at pages 462 and 463 of 243 U. S., at page 433 
of 37 Sup. Ct. (61 L. Ed. 843) that— 

"In Heckman v. Unitetl States, 224 U. S. 41.S, r.2 Sup. Ct. 424, 56 L. Ed. 820, 
it was held tlint the XJnited States could ninliitain a biU to cancel conveyances 
made by members of the Cherokee Nation in violation of restrictions im- 
posed by acts of Congress." 

This recognized the authority of that case. The court Inen went on 
to say in the Waller Case that with respect to the lands in question the 
United States had no interest in or control over them, having granted 
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to the Indians, under what is know as the Clapp Amendment (Act 
March 1, 1907, c. 2285, 34 Stat. 1015), found on page 461 of the case 
(37 Sup. Ct. 432, 433), full and spécifie power to alienate such lands 
and gives good title. Having expressly given to the individual Indians, 
to whom such lands had been allotted in severalty, full power to alien- 
ate and convey them, no restrictions or conditions whatever being im- 
posed, and such power to convey having been exercised, it would seem 
almost impossible to contend that the United States could question the 
validity of the conveyances so authorized. 

In Bowling v. United States, supra, the holdings were: 

"The gruardianship of the United States over allottee Indians does not 
cease upon the making of the allotment and the allottee becomlng a citizen 
of the United States. Tiger v. Western Investment Oo., 221 U. S. 286 [31 Sup. 
Ot. 578, 55 L. Ed. 738]. 

"The United States has capaclty to sue for the purpose of settlng aside con- 
veyances of lands allotted to Indians under its care, where restrictions upoii 
aliénation hâve been transgressed. Heckman v. United States, 224 U. S. 413 
[32 Sup. Ct. 424, 56 L. Ed. 820]. 

"A traiisfer of allotted lands contrary to the inhibition of Congress is a vio- 
lation of governmental rlglils of the United States arislng from its obligation 
to a dépendent people, and no stipulations, eontracts, or judgments in suits 
to whlch the United States is a stranger can affect its interest. 

"The autliority of the United States to enforce a resti-aint lawfully ereated 
by it cannot be impaired by any action without Its con.sent." 

In the Bowling Case the act of Congress (Act March 2, 1889, c. 422, 
25 Stat. 1013) allowing the allotment and providing for the issuance 
of patents to the individual Indians provided that "the land so allotted 
shall not be subject to aliénation for twenty-five years from the date 
of the issuance of the patent therefor," and the land was exempted 
from taxation, and the patent was to recite the restrictions, etc. The 
aliénation was made by the heirs of the Indian to whom the allotment 
was made, he having died. It was held that the restrictions on aliéna- 
tion ran with the land, and bound the heirs as well as the allottee; 
that it was not a mère personal restriction operative only on the al- 
lottee. However, in the opinion Mr. Justice Hughes, giving same, said : 

"It Is contended by the appellants that when the allotment was made, and 
the allottee became a citizen of the United States, the gnardianship of the 
governnient ceased. But thls contention is plainly untenable. Tiger v. 
Western Investment C«., 221 U. S. 286 [31 Sup. Ot. 578, 55 L. Ed. 738]. And it 
is no longer open to question that the United States has capaclty to sue for 
the purpose of settlng aslde conveyances of lands allotted to Indians under 
its care, where restrictions upon aliénation hâve been transgressed. Since 
the décision below [in the Bowling Case], the précise question has been de- 
termined by thls court in Heckman v. United States, 224 U. S. 413 [32 Sup. Ct. 
424, 56 L. Ed. 820], and it was there held that the authority to enforce re- 
strictions of thls character is the necessary complément of the power to im- 
pose them." 

If, then, the Congress of the United States had the power to impose 
restrictions on the aliénation by the Oneida Indians of their lands, it has 
the power to enforce them. The right of the United States to enforce 
restrictions on the aliénation of their lands by Indians does not dépend 
on ownership by the United States of an interest in such lands, or on 
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the fact it once did own an interest therein and imposed a restriction 
on aliénation when it made the grant or allotment to the Indians. 
When the United States sets apart a portion of its domain for occu- 
pancy by the Indians, that right of occupancy and its duration dépend 
on the terms of the treaty. When Congress authorizes such lands to be 
.held in severalty by such Indians, and directs that patents issue, it has 
the right to impose such restrictions on aHenation by the patentées as 
it sees fit. By virtue of such fact, and of the relation of guardian and 
ward, the United States in its own name may en force such restrictions, 
and protect such Indians f rom the conséquences of their own incapacity 
and also irorn imposition. Such is the right of the United States and 
such is its duty as we hâve seen. It is not necessary that the Indians or 
Indians concerned be made parties. It has repeatedly been decided 
that the Constitution of the United States conferred jurisdiction over 
the Indian tribes and their property in. the several states of the Union, 
and this jurisdiction was exercised as we hâve seen. It was never suc- 
cessfully denied. 

The State of New York, in dealing with the tribes remaining wholly 
or paftly in the state, has recognized and still recognizes this right of 
the gênerai government, and the state has also imposed restrictions on 
aliénation of lands by such Indians. By whom are such restrictions to 
be enforced, if not by the guardian of such Indians, the United States? 
This is but the exercise of a governmental right of the United States 
to enforce a restriction made for the benefit and protection of wards 
of the nation, and it matters not by whom the restriction or provision 
for their benefit was made provided it was lawfully donc. The guar- 
dian of an incompétent is the one to enforce the right and protect him 
or her in the enjoyment of his or her rights, no matter by whom such 
rights were conferred. Neither the United States nor the state of New 
York was a party to the partition suit, and same is of no force or ef- 
fect. Bowling y. United States, supra. 

United States v. Nice, 241 U. S. 591, 601, 36 Sup. Ct. 696, 60 L. 
Ed. 1192, expressly overrules Matter of Heff, 197 U. S. 488, 25 Sup. 
Ct. 506, 49 h. Ed. 848, and holds: 

(1) That the allotment of lands to Indians to hold and own in sever- 
alty does not dissolve the tribal relation or release the Indians from 
the control of the Congress of the United States. 

(2) That it is for Congress, and not the courts, to say when the 
tribal existence shall be deemed to hâve terminated. 

(3) That when Congress terminâtes the tribal relation it does so in 
express terms, and not by implication. 

(4) The grant of citizenship does not terminate the tribal status, 
and he remains an Indian and an Indian Ward as well. 

Applying thèse principles to the instant case, we must conclude that 
Congress has not terminated the tribal relation of thèse Oneida In- 
dians, has not conferred on them citizenship, has not authorized them 
to hpld their lands in severalty, but, if it has, the tribal relation con- 
tinues ; that the United States has not authorized or empowered them 
to sell and convey their lands èxcept under restrictions ; that the state 
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of New York had no power to do thèse things ; and that such Oneida 
Indians remain Indians and wards of the United States. 

In the act of March 3, 1885 (chapter 341). Congress not only con- 
tinues and provides for the payment of the New York Indian agency, 
hut recognizes the existence and obligations of the treaty of November 
17, 1794, and provides for the payment of the annuity therein and there- 
by agreed to be paid to the Six Nations of New York, and then in 
section 9 of such act provides for the trial of ail Indians committing any 
of the crimes enumerated in such section within any territory of the 
United States, and then says: 

"And ail snch Indians committing nny of tlio above crimes against the persou 
or property of another Indian or «ther person within the boiindaries of any 
State of the United States, and within the limits of any Indian réservation, 
shall be subject to the same laws, tried lu the same courts and in the same 
mariner, and subject to the siinie pénalités as are ail other persons committing 
any of the above crimes within the exclusive jurisdiction of the United States." 

In Choctaw Nation v. United States, 119 U. S. 1, 27, 7 Sup. Ct. 75, 
90 (30. L. Ed. 306) the court réitérâtes and approves what was said in 
United States v. Kagama, 118 U. S. 375, 383, 6 Sup. Ct. 1109, 1114 
(30 L. Ed. 228) : 

"Thèse Indian trlbes are the wards of the nation. They are communltiea 
de]3endent on the United States ; dépendent l'arf,'ely for thelr daily food ; de- 
IKiudent for thelr polltical rights. ïliey owe no aïleglauce to the states, and 
reçoive from them no protection." 

Elk v. Wilkins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643, cited by 
the défendants, has nothing whatever to do with the Oneida Indians, 
or their ownership of or right to aHenate thelr lands, but does show that 
the Indians in question hère are not citizens. It is true that Mr. Jus- 
tice Gray cites a revenue case decided by Jndge Wallace some years 
ago and some of the remarks made by him in that case. The statute 
of the State of New York (Laws of 1843, chapter 87) referred to by Mr. 
Justice Gray never had any appHcation to tlae Oneida Indians, as the 
mode and manner in which and the restrictions under which they were 
to convey their lands were speclfied in another act of the Législature 
enacted at the same session, and thèse restrictions on aliénation hâve 
been pointed out and both statutes quoted. So one of the many errors 
of the législative committee appointed to investigate Indian affairs 
and report thereon has been pointed out. I am not convinced that the 
several treaties, between the Oneida Indians, one of the Six Nations, 
and the United States, were and are mère scraps of waste paper and 
hâve no validity ; so of the statutes relating to the government of In- 
dians both in the original 13 states and the territories owned exclusive- 
ly by the government. 

The défendants hâve not claimed that the conveyances made by thèse 
Indians complied with the statutes of the state of New York as to their 
exécution, etc. The state of New York never removed those restric- 
tions and limitations, or validated the conveyances. For that reason 
Julla Boylan never had any title or interest in the lands which would 
enable hei to maintaixi partition. The United States was not a party 
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to the partition suit, and is not bound thereby, and hence, wlthin tlie 
numerous cases, if the United States retains its guardianship over tliese 
Indians, it may maintain ttiis action. I fail to find any évidence that 
tlie United States bas ever surrendered such guardianship. On the oth- 
er hand, it is still engaged in carrying out its treaty obligations witli 
those remaining in New York and those who removed to the West 

I am of the opinion, and hold, that the United States and the rem- 
nants of thèse Oneida Indians still maintain and occupy towards each 
other the relation of guardian and ward, and that the United States 
may maintain this action; also that the partition action and judgment 
and decree of sale made therein, and above mentioned, was and is void 
so far as the United States and the ejected Indians are concerned, and 
that such Indians were wrongfuUy ejected and removed from the lands 
described therein and in the complaint in this action. It is not doubted 
that the state of New York could obtain title to thèse lands ; that is, 
obtain and extinguish the right of occupancy which belongs to the In- 
dians, the ultimate fee being in, the state, but it bas never done so. And 
the state has never conf erred the absolute and unrestricted right on thèse 
Indians to convey thèse lands. The restrictions on aliénation were valid, 
and bave not been complied with. 

There will be a decree declaring such conveyances of thèse lands and 
the judgment of sale in the partition action null and void, and directing 
the restoration of the ejected Indians to the possession thereof. Under 
ail the circumstances, no costs will be imposed. 
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EASTERN S. S. CORPORATIOX v. GREAT LAKES DREDGE & DOCK CO. 

GREAT LAKES DREDGE & DOCK CO. v. EASTERN S. S. CORPORATION. 

(Circuit Court of Appeals, First Circuit. Mardi 7, 1919.) 

Nos. 1354, 13.j5. 

1. Suirpi.vG <S=204 — Limited Liability — "Vessel." 

A temporarily sunl<en drillboat, used for removing ledges, held a "ves- 
sel," willnn Rev. St. §§ 4283-4289 (Comp. St. §§ 8021-8027), limlting the lia- 
bility of vessel owiiers for collisions oecurrlng without their privity or 
knowledge. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Vessel.] 

2. Shipping <g=>208 — Limited Liabilitï — Agent's Knowledge. 

The privity or knowledge of a vcs-sel owner's superlntendent haring 
gênerai control and direction of its business at Boston held the owner's 
knowledge or privity, wlthin Rev. St. g§ 4283-4289 (Comp. St. §§ 8021-8027), 
limlting the vessel owner's liability for damages incurred without lils 
privity or knowledge. 

3. Shipping i^=>20Q(S) — Limited Liability — Evidence. 

Evidence that owner of a drillboat was notified of its sinking some 
three-fourths of an hour before a steamship collided wîth it, that he was 
then some three miles frora the wreck, etc., does not sustain a flndinjr 
that hè had suffleient opportunity to mark the wreck after recelvliig news 
of the sinking and before the collision. 

4. Navi&able Watees <&=>24 — AVreck — Duty to Mark — Knowledge or 

OWNER. 

Act March 3, 1899, § 15 (Comp. St. § 9920), requiring owners of craft 
sunken in navigable channels to mark their location, is a criminal statute, 
and the duty imposed does not arise until the owner receive.s knowledge 
that his vessel has been sunk. 

5. Shipping <&=>208 — Négligence — Marking "Wreck. 

A dredge company, loeating its drillboat on a ledge In a Boston harbor 
channel, Is charged with knowle<]ge that accidents were llable to occur 
If It sank and was not marked in a siiitable manner, and it was négli- 
gent if it failed to man the drillboat with mon instructed and reasonably 
compétent to perform the marking. 
e. Shipping <@=3209(3) — Négligence — Evidence. 

Evidence that foreman of a drillboat had some 25 years' expérience 
and knew what should be done in case the boat sank, although he was 
négligent in failing to mark the wreck, held not to show that he was incom- 
pétent, or that his employer should reasonably hâve known that he was. 

7. Shipping ®=5209(3) — Négligence — Evidence. 

Evidence that engineer on a drillboat had never been Instructed to 
mark the boat in case it sank, and dld not know this was required, did 
not establish the owner's Personal négligence. 

8. Shipping <©=3207 — Limitation of Liability — Négligence. 

A dredge company held chargeable personally for damages resulting 
from a collision with its sunken drillboat, where it failed to instruct a 
watchman to mark the boat in case it sank. 

9. Shipping <S=3209(3) — Limited Liability — Burden of Proof. 

A vessel owner, seeking to limit its liability for damages resulting from 
a collision, has the burden of showing that it exercised reasonable care 
and diligence in raanning its boat with compétent men. 

10. Collision <ê=3130 — Damages — Interest. 

Awarding a vessel Injured by collision interest on damages for loss of 
property from date of collision, on sums paid for repairs from dates of 

^ssFor otber cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
256 F.— 32 
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pnyinent, and on demurrage from tiine whan damages were llquidated, Is 
wirhin court's discrétion. 

11. ADMIRALTT <g=3l24 COSTS Mir.EAOE. 

Mileage of witiiess in a maritime collision case hcld taxalile from the 
place from which lie was summoned, altliough liis domicile was at a 
nearer point. 

Andersen, Circuit Judge, dissenting in part. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts; James M. Morton, Judge. 

Pétition to hmit liability by the Great Lakes Dredge & Dock Com- 
pany, to which the Eastern Steamship Corporation, as damage claim- 
ant, filed an answer. From a decree (250 Fed. 916), both parties ap- 
peal. Affirmed upon appeal of Great Lakes Dredge & Dock Company, 
and appeal of the Eastern Steamship Company dismissed, without 
costs. 

Charles E. Kremer, of Chicago, 111., and Fitz-Henry Smith, Jr., of 
Boston, Mass., for Great Lakes Dredge & Dock Co. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for Eastern S. S. Corporation. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. No. 1355 is an appeal from a decree of 
the District Court for Massachusetts, dismissing the pétition of the 
Great Lakes Dredge & Dock Company, brought under sections 4283- 
4289 of the Revised Statutes (Comp. St. §§ 8021-8027), to hâve its lia- 
bility to the Eastern Steamship Corporation for a collision between 
the corporation's steamship, the Massachusetts, and the dredge comr 
pany's drillboat No. 4 determined, and, if liable, the damages limited. 

Appeal No. 1354 arises out of the subject-matter of the appeal in 
No. 1355 and involves certain questions that become material only in 
case the dredge company is held liable for the collision, but is entitled 
to hâve its damages limited. 

The collision occurred July 5, 1913, at about 8:18 a. m., at which 
time the drillboat lay submerged in the channel of Boston Harbor on 
what is known as the Spectacle Island upper ledge. Under the direc- 
tion of the court the drillboat was appraised as she lay on the bottom 
at $13,568, and a stipulation for that amount was filed by the dredge 
company. : 

In the District Court the dredge company was held personally ànd 
solelv at fault, ând damages were assessed at $70,499.65, with costs 
of $617.92. ^ _ 

We fully agrée with the findings and rulings of the court helow that 
the dredge company was at fault an that its subordinate agents, and 
servants failed to exercise reasonable cal-e to mark the drillboat after 
it was sunk, and that the Massachusetts was not at fault in failing to 
discover the wreck in season to avoid the colHsiqni' The dredge com- 
pany, however, çontends that it ivas not personally at ffiîJlt'; fhat, on a 
fair considération of the évidence cqntaioed in the record, it was with- 

<g=3For other cases see same toplc & KEY-NUMBER in ail Kex-Numbered Dlgests & Indexes 
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out that privity or knowledge essential to charge it with personal re- 
sponsibility. 

The évidence discloses that drillboat No. 4 was about 132 feet 
long, 33 feet beam, and about 8 feet deep ; that it was divided into 
five water-tight compartments, and carried a boiler, driUing machinery, 
four two-cyHnder engines, and other apparatus used in connection 
with its work. It was built of steel, and, when at work on a ledge, 
was held in place by four spuds or iron legs 65i^ feet long, about 23% 
inches square, and weighing 121^ tons each. The spuds were moved up 
and down in casings about 13 feet long. The casings at their lower 
ends were flush with the bottom of the boat and extended above the 
deck about 6 feet. The spuds were located near the corners of the 
boat, and their lower ends, which were tapered to about 6 or 8 inches 
square, rested on the ledge or bottom. They were raised or lowered 
by steam engines operating geared pinions engaged in a rack on each 
spud. There was a valve on the engines, which, on being turned in a 
given direction, would permit the engines automatically to aid in mov- 
ing the spuds up or down according as the tide rose or fell. When the 
spuds stood perpendicularly, the boat would work up and down auto- 
matically with the tide; but sometimes they would jam, and to pro- 
vide for such cases steam was kept on the engines. The drillboat was 
towed f rom the Great Lakes around through the St. Lawrence to Bos- 
ton Harbor. When being towed, the spuds are raised and held by 
pawls fastened to the deck. 

In the summer of 1913 the dredge company had a cbntract with 
the United States government for the removal of ledges in Boston Har- 
bor. Under this contract drillboat No. 4 had been at work for abôut 
two weeks before the accident on a ledge almost in the center of 
the deep channel, which at that point was something over a quarter 
of a mile wide. There was some twenty-six feet of water over the 
ledge, so that only vessels of very deep draft paid any attention to it. 
It was the plan of the government to make a 35-foot channel which 
would be safe for ships of the deepest draft. No work was done by 
the drillboat during the day and night of July 4. About 6 o'clock 
on the evening of July 4, the night crew, when the drill was not work- 
ing, consisting of Folz and Murphy, went aboard. Folz acted as 
watchman and mechanic; Murphy acted as fireman. High water 
occurred about midnight. In the neighborhood of 1 o'clock Folz, 
who had been working in the pump room, noticed that the drillboat 
had taken a pronounced list. He went on deck and found that the 
two front spuds had jammed, so that that side was not lowering with 
the tide, but was then from a foot to 15 inches higher than the back 
side of the boat. He tried to start the spuds with the engines, but 
was unsuccessful. He then called Murphy, and they worked at the 
spuds with bars, but with no better success. As the tide continued to 
ebb, the boat tilted more and more. Attached to the drillboat were 
two scows carrying dynamite, a yawlboat, and a rowboat. About 
1 "45 a. m., finding that the drillboat was sliding and about to tip over, 
they jumped upon one of the dynamite scows. One of the two ropes 
which held the scows to the drillboat, being entangled with the fenders 
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hanging over the side of the drillboat and it being dark, they eut, and 
the other parted when the drillboat tipped over. 

There were plenty of oars for the yawlboat and the rowboat on the 
deck of the drillboat, but they were washed overboard before the men 
took to-the scows, and there was only one oar in the yawlboat. The 
scows and yawlboat with the men drifted on the outgoing tide towards 
the lower harbor until about 3 :30 a. m., when they were picked up by 
the tug Sadie Ross and were slowly hauled up past the sunken drill- 
boat No. 4 to drillboat No. 8, belonging to the dredge company, and 
which was located about 6,400 feet further up the harbor. As they 
came past drillboat No. 4, it would hâve been entirely feasible for 
them to hâve stopped and anchored the yawlboat to the sunken drill- 
boat, whose sand pipes were then extending ont of the water some 3 
and 6 feet, respectively, and thus hâve marked it as a warning. This, 
however, was not done. They reached drillboat No. 8'at about 5:30 
a. m. About 6 a. m. a Boston police boat called at drillboat No. 8 
and inquired if the men who had been adrift were there, and on 
receiving an affirmative answer left, without being told of the wreck or 
asked to mark it. About 6:15 or 6:20 the day crew of No. 4 arrived 
at drillboat No. 8, with Hancock, the foreman of No. 4, and after 
niaking observations of the wreck, and seeing tliat the sand pipes were 
projecting out of the water, as he thought some 2i/^ and 5 or 6 feet, 
Hancock went ashore with the men, including Folz, to find Superin- 
tendent Williams. While they were ashore looking for Mr. Williams, 
the steamship Massachusetts came in from New York and at about 
8:18 ran into the wreck, which was then submerged. 

[1] In considering the right of the dredge company to a limitation 
of its liability under section 4283, it is necessary to détermine wheth- 
er its drillboat No. 4 was a vessel, as defined in section 4289, as amend- 
ed by Act June 19, 1886, c. 421, § 4, 24 Stat. 80 (Comp. St. § 8027). 

The Word "vessel," as there defined, applies "to ail seagoing ves- 
sels, and also to ail vessels used on lakes or rivers in inland naviga- 
tion, including canal boats, barges and lighters," and bas been held 
to include a barge without motive power used for transporting excur- 
sion parties (In re Myers Excursion & Navigation Co. [D. C] 57 Fed. 
240; The Republic, 61 Fed. 109, 9 C. C. A. 386) ; a mud scow used in 
Boston Harbor for moving mud (In re Eastern Dredging Co. [D. C] 
138 Fed. 942) ; a scow originally constructed and used for carrying 
stone, and later provided with a derrick and used for raising stone 
(The Sunbeam, 195 Fed. 468, 115 C. C. A. 370); and a scow carrying 
a pile driver permanently attached thereto (In re Sanford Ross [D. 
Cl 196 Fed. 921, Id., 204 Fed. 248, 122 C. C. A. 516). 

Revised Statutes, § 3 (Comp. St. § 3), defines what craft are vessels 
for the purposes of the maritime law, and in In re Eastern Dredging 
Co. (D. C.) 138 Fed. 942, 944, it was held that "ail craft which are 
vessels for the purposes of the maritime law are vessels within the 
intent of the act as it now stands," meaning wi.thin the intent of the 
act of 1851 (sections 4283-4289) as amended in 1886. In the case of 
Charles Barnes Co. v. One Dredgeboat (D. C). 169 Fed. 895, Judge 
Cochran, after an extended review of the cases in an endeavor to as- 



EASTERN S. 8. CORP. V. GREAT LAKES DREDQE & D. CO. 501 

(255 P.) 

certain what was a vessel within the meaning of section 3, held that a 
navigable structure, intended for the transportation of a permanent 
cargo, and that had to be towed in order to navigate was a vessel. 
The vessel there in question was a ptimpboat. It consisted of a float- 
ing structure, equipped with an engine, boiler, pumps, pipes, and cap- 
stans, which were perraanently attached, and it was used for pumping 
eut coal barges. 

Drillboat No. 4 was a navigable structure having a permanent 
cargo, viz. its engines, boiler, drilling machinery, etc., which it trans- 
ported from place to place for the purpose of removing ledges in navi- 
gable waters and as an aid to commerce and navigation. It was not 
a floating dry dock intended to be permanentlv moored, as was the 
case in Cope v. Vallette Dry Dock Co., 119 U. S. 625, 7 Sup. Ct. 336, 
30 L- Ed. 501 ; but was intended and used for the transportation of a 
cargo which it carried from place to place to remove ledges. We are 
therefore of the opinion that it was a vessel, within the meaning of 
sections 4283-4289, as construed in the cases above cited. 

We also think that the drillboat, by being temporarily sunk, did not 
cease to be a vessel, and that the dredge company is not to be deprived 
of the benefit of the provisions of section 4283, provided the fault that 
caused the collision was without its privity or knowledge, or that of 
its gênerai manager, Williams. In the Sanford Ross (D. C) 196 Fed. 
921, 926, an accident occurred on a scow fitted out as a pile driver 
while it was resting upon the bottom at low tide, and it was held that 
the scow did not lose its character of a vessel by being grounded tem- 
porarily, as it was the intention that it should be towed before proceed- 
ing to the next position for driving piles. 

In the District Court the dredge company's claim for a limitation 
of liability was denied upon the grounds : (1) That the drillboat, at 
the time it was sunk, was improperly manned, in that neither Folz nor 
Murphy were men fitted to exercise, under conditions which might 
reasonably be foreseen, prudent and careful seamanship, and was 
therefore unseaworthy ; that this fault was attributable to the peti- 
tioner personally, and was the cause of the accident, as Folz and Mur- 
phy, whose duty it was to take steps, after the sinking, to warn other 
vessels of the wreck, failed to do so because of their incompetency ; 
and (2) that Act March 3, 1899, c. 425, § 15, 30 Stat. 1152 (Comp. 
St. § 9920), as construed in the Anna M. Fahy, 153 Fed. 866, 83 C. 
C. A. 48, in The ]\Iacy, 170 Fed. 930, 96 C. C. A. 146, in Weisshaar 
V. Kimball S. S. Co., 128 Fed. 397, 402, 63 C. C. A. 139, 65 L. R. A. 
84, and in J. Smith & Sons, Inc., 193 Fed. 395, 113 C. Ç. A. 391, made 
it the Personal duty of "the owner of such sunken craft to immediately 
mark it,'' and that this duty could not be delegated, so as to relieve 
the owner from responsibility. In holding the dredge company lia- 
ble on this ground, the court evidently assumed that, iriasmuch as 
Williams was the gênerai superintendent of the petitioner's opérations 
around Boston and the petitioner was a corporation, the privity or 
knowledge of Williams was the privity or knowledge of the petition- 
er, for it found "that Williams was informed that the drillboat had 
sunk early enough so that, if he had sharply set about marking the 
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wreck, he could hâve donc so before the collision," and that his nég- 
ligent and unexcused failure to do so was a disregard of the statutory 
duty and attributable to the petitioner personally. 

[2, 3] We agrée with the court below that, inasmuch as Williams 
had the gênerai control and direction of the company's business at 
Boston, his privity or knowledge was the privity or knowledge of the 
corporation, Craig v. Continental Ins, Co., 141 U. S. 638, 646, 12 Sup. 
Ct. 97, 35 h. Ed. 886; Oregon Round Lumber Co. v. Portland & 
Asiatic S. S. Co. (D. C.) 162 Fed. 912 ; The Erie Lighter (D. C.) 250 
Fed. 490, 494. But we do not think that the évidence warrants the 
finding that he was informed of the sinking of the drillboat sufficient- 
ly ëariy, so that he could reasonably hâve been expected to hâve mark- 
ed the wreck before the collision occurred. The collision ocçurred 
July 5, 1913, not later than 8:18 a. m., and the évidence was that Mr. 
Williams was not informed of the sinking of the drillboat until 7 :30 
thât morning, when he was found by Hancock at the Atlantic works, 
some three miles or more distant from the wreck, and that, upon pro- 
cûring a launch, he and Hancock started for the wreck, and while on 
their way passed the Massachusetts going to her dock in Boston Har- 
bor. The collision had then taken place, and we do not think it could 
reasonably be found that he had a sufficient opportunity to mark the 
wreck after he knew that the drillboat was sunk and before the acci- 
dent occurred. 

[4] The statute of 1899 is a criminal statute, and the failiire of duty 
on the part of the owner of a vessel sunk in navigable waters there 
penalized is failure to mark the wreck after knowledge of the fact ne- 
cessitating the performance of the duty; and the duty there imposed 
upon the owner as a basis for civil liability cannot be greater and 
will not arise until after knowledge that the vessel is a wreck. This 
is the construction placed upon the statute in The Fahy and otber 
cases above cited. The act of 1899, therefore, is not, as bas been 
suggested, in conflict with section 4283, but in harmony with its provi- 
sions, for the duty imposed on the owner is a personal one. 

[5] Was it the duty of the petitioner to see that the drillboat was 
manned with' men fîtted to exercise, under conditions which might 
reasonably be foreseen, prudent and careful seamanship, and does the 
évidence disclose that Folz and Mîtirphy, by préviens training and ex- 
périence, were incompétent, or that Hancock, the foreman, was Hke- 
wise incompétent and that this was known, or ought to hâve been 
known to Williams? 

If there was a duty cast upon the owner to see that the drillboat 
was properly nïanned, it did not arise out of a contract relation, for 
there was no contract between the dredge company and the steam- 
ship company. The duty therefore arose, if at ail, out of some other 
reîationship of the parties, and was one imposed by law due to that 
relationship. The law governing actions for négligence has for its 
foundation the rule of reasonable conduct. That rule has to do with 
one's acts with référence to the persoh, property, or rights of another. 
It is a rule of relation. If there be no relation, there is nothing upon 
which the rule can operate. But when one knows or has reason to- 
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believe his conduct may affect injuriously the person or property of 
another, then a duty arises requiring him to exercise reasonable care to 
see that his acts do not resuit injuriously to the person or property of 
that other. So, when the dredge company located its drillboat on 
the ledge in the channel in Boston Harbor, knowing, as it must, that 
ships would be navigating in that locality and that accidents were liable 
to occur, in case it sank, if it was not marked in a suitable manner, the 
law imposed upon it the duty of manning the drillboat with men 
charged with the duty of marking the wreck and reasonably compétent 
to perform that duty. 

In the District Court it was found that Folz, Murphy, and Hancock 
were ail thoroughly compétent men for the opération of drillboats, but 
that none of them appeared to hâve been compétent seamen, or to bave 
had any gênerai knowledge of vessels or the proper management of 
them. The évidence shows that Hancock, at the time of the accident, 
had been engaged for 25 or 28 years in the handling of drillboats ; 
that he helped to build drillboat No. 4 in 1907 or 1908, and "bring 
lier out"— probably meaning bring her from the Great Lakes to Bos- 
ton — and that he had been the foreman of her niost of the time since; 
that he knew that the act of 1899 required the owner of sunken wrecks 
to mark them ; and that he would hâve done so at the time he observed 
the wreck, had he not thought that the two sand pipes, which were 
about 6 inches in diameter and protruded out of the water 2i.{; and 5 
or 6 feet, respectively, at the time he observed them, sufficiently mark- 
ed it. Hancock had woi'ked in Boston Harbor on this drillboat since 
October, 1911, a period of nearly 2 years. He knew that the mean 
rise of the tide in that locality was then about 9% feet, and, if his 
testimony is to be believed, his judgnient was, on observing the wreck, 
that it would not rise sufficiently to cover and obscure the protruding 
sand pipes. He no doubt was wrong in entertaining this idea, and 
was négligent in acting upon it without marking the wreck ; but if is 
difficult to believe that the petitioner shoukl be held personally at f ault 
for putting him in charge of the drillboat, in view. of his long expéri- 
ence and his knowledge of what it was necessary to do in case the 
drillboat sank, and we think that it cannot fairly be said that he was 
incompétent, or that the petitioner or Williams ought reasonably to 
hâve known that he was. 

[6-8] As to Folz and Murphy, the évidence was that Murphy's duty 
was to run the boiler to keep up steam for the engines ; that he was 
a marine fireman with lU/s years' expérience, and had a license; that 
he had been employed on drillboat No. 4 for 8 months, and that he 
had had much expérience the past 11 years in going to sea, during 
which time he acted as fireman. He hâd. never been instru'cted to mark 
the drillboat in case it sank, and he did not know that the owner of a 
sunken vessel t\'as required to mark it, and it would seem tbât it was not 
reasonably necessary that he should bave known or been so instructed, 
as his work was that of an éngineer. The duty of placing warning Sig- 
nais, to the extenfat least of hanging out ligbts, devolved upori Folz, 
who was required, when he came on duty at'niglit, to light ail thé ligh^s 
ànd hang them out at both çnds of tl^e, drillboat and look af ter the 
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spuds. Folz had worked on drillboats for 5 or 6 years, and on this 
boat since some time in 1911. When tiie drillboat was in opération, 
he had to do with the blasting of the holes that were drilled, and when 
it was not in opération he worked as a watchman. He testified that 
he knew the owners of vessels sunk in navigable waters were requir- 
ed to mark them, but that he had never been instructed by the foreman 
or any one representing the dredge company to mark the drillboat in 
case she sank, and Williams testified that he had never instructed his 
men, in the event of the drillboat sinking, to mark it, although that du- 
ty would devolve upon him, if any instructions were necessary. Folz's 
testimony also shows that from about 5:30 to 6:30 on the morning of 
the accident he had ample opportunity to mark the wreck and means at 
hand with which to do it. He then knew that the tide was rising, or 
was about to rise, but what he knew as to the mean rise of the tide did 
not appear. It is as probable that he did not know what the mean rise 
of the tide was as that he did, and that he had no means of judging 
whether it would rise and obscure the sand pipes or not. He made no 
effort to mark the wreck or to hâve any one else mark it. He could 
hâve asked the police boat at 6 a. m. to do so if he had understood it 
was his duty to hâve it donc, but he did not. In view of his conduct 
at the time, and of the fact that no One representing the company had 
told him that it was his duty to mark the boat in case she sank, or how 
to do it, we think it is more probable than otherwise that he did not re- 
gard it as his duty, and for this reason omitted marking her. As due 
care on the part of the dredge company or its gênerai manager, Wil- 
liams, required that it should hâve directed Folz to see that the boat 
was marked in case she sank, and it failed to do so, its failure in 
this respect was the cause of the collision, and was a fault for which 
it was chargeable personally. 

It is contended that the dredge company had no reason to anticipate 
that the drillboat might sink, and therefore it was not called upon to 
instruct Folz what to do in such a contingency ; but, as it was general- 
ly known that vessels in encountering the périls of the sea were liable 
to be sunk, and also known that drillboats and dredges, supported by 
spuds, when subjected to like périls, had sunk, we think it was bound 
to hâve foreseen that such a situation might arise, and that it should 
hâve instructed Folz with référence thereto. 

[9] The burden was upon the dredge company to show that it ex- 
ercised reasonable care and diligence to see that the drillboat was man- 
ned with compétent men. The Carib Prince, 170 U. S. 655, 18 Sup. 
Ct. 753, 42 L. Ed. 1183; The Wildcroft, 201 U. S. 378, 388, 26 Sup. 
Ct. 467, 50 h. Ed. 794; International Navigation Co. v. Farr, etc.„ 
Mfg. Co., 181 U. S. 218, 225, 226, 21 Sup. Ct. 591, 45 L. Ed. 830. In 
récognition of this, the dredge company, in its pétition, alleged as fol- 
lows : 

"At the time of the sinking of the sald drillboat No. 4, the same was la 
every way seaworthy and fit and proper for the uses for which It was bullt 
and used, and that its appllances were in good condition, It had on board a 
snfflcient nnmber of compétent men, and that the said sinking of the said 
drillboat No. 4 and the collision with the same by the said steamer Massacitu- 
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setts, were oecasioiied or inciirred witliout the privity or knowledge of thls 
petitloner." 

It failed to sustain the burden of this allégation. 

[10] The dredge company also complains that the District Court 
erred in its allowance of interest on the damages awarded for loss of 
property from the date of the collision, on the sums paid for repairs 
from the dates of payment, and on demurrage from the time when the 
damages were liquidated. The allowance of interest in cases of this 
kind rests in the discrétion of the court. The Albert Dumois, 177 U. 
S. 240, 255, 20 Sup. Ct. 595, 44 L. Ed. 751 ; The Scotland, 118 U. S. 
507, 518, 6 Sup. Ct. 1174, 30 L. Ed. 153; Straker v. Hartland, 2 H. & 
M'. 570, 575 ; Frazer v. Bigelow Carpet Ce, 141 Mass. 126, 4 N. E. 
620; The Rabboni (D. C.) 53 Fed. 948, 952. Complète restoration re- 
quired the payment of interest. Judge Hazel, in discussing the ques- 
tion of the allowance of interest in collision cases in The Gilchrist (D. 
C.) 173 Fed. 666, at page 672, said: 

"On the settlement of final deeree tlie question arose whetlier interest on 
demurrage should properly be allowed from the date of loss, as speclfled in the 
stipulation filed herein, or from the entry of deeree. Heretofore this court 
apparently held in The Sitka [D. C] ISG Fed. 427, on the authorlty of Tlie 
Eloina [D. O.] 4 Fed. 573, that Interest on demurrage was only rec:overable 
from the date of deeree, and not from the date of loss or injury. But thls 
broad holdîng is not sustained by the weight of prior décisions. Collision 
cases are now called to my attention by whk-h it is clearly sliown that, not only 
is demurrage a proper élément of damage, but that interest .should be allowed 
from the time of collision, unless in the discrétion of the court there are spé- 
cial reasons for its dlsallowance." 

[11] The dredge company f urther contends that the court below 
erred in allowing taxation of mileage for one Colbath, a witness for 
the steamship company, from New York City to the place of trial, 
although his domicile or home was in Mtelrose, Mass. The taxation 
was in accordance with the previous rulings of this court. City of 
Augusta, 80 Fed. 297, 304, 25 C. C. A. 430; United States v. San- 
born (C. C.) 28 Fed. 299; The Governor Ames, 187 Fed. 40, 50, 109 
C. C. A. 94. 

In view of the conclusion hère reached, the questions sought to be 
raised in No. 1354 become immaterial and are not considered. 

In No. 1355 the deeree of the District Court is affirmed, with in- 
terest and costs to the appellee; in No. 1354, the appeal is dismissed 
without costs. 



ANDERSON, Circuit Judge (dissenting in part). In the conclusion 
that the dredge company is not entitled to Umit its liability I concur. 
From the reasoning of the foregoing opinion I am constrained to dis- 
sent; I think it lays down propositions unsound and fraught with 
serions danger. 

(1) I do not think this drillboat was a vessel within the meaning of 
the limited liability acts. I think the weight of authority and of sound 
argument is that it was not a vessel. 
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R. S. § 3, defines a vessel as f ollows : 

"The Word 'vo.ssol' iiicludes overy desoripllon o:E water craft or other artifi- 
cial contrivance iisi-d, or capable of being ubed, as a meaiis of transportatiou 
on water." 

Was this drillboat a "means of transportation" within the fair mean- 
ing of those words? Its essential character was that of a marine ma- 
chine shop. When at work it rested on the earth. Its work was not 
carriage; it was drilling. True, its legs could be drawn up, and it' 
could then be towed by a tug from place to place. It was somewhat 
like a pontoon or dry dock. But the Suprême Court held in Cope v. 
Vallette Dry Dock Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 501, 
that a dry dock, consisting of a large oblong box with flat bottom and 
perpendicular sides, with no means of propulsion either by wind, 
steam, or otherwise, and not destined for navigation, but onîy as a 
fïoating dry dock pcrmancntly moorCd, was not a vessel. Mr. Justice 
Bradley said: 

"The fact that it lioals on tUe wator dops not makc it a ship or vessel. and 
no stnietnre that is n<i( a ship or vessel i.s a subject of salvage. A ferry bridge 
is generally a floatins sinicnn-e. hiiised or chalned to a wharf. This niight be 
the Rubjeet of salvaire as we'.l as a dry dock. A sailor'S .floatiug betliel, or 
meetlnphouse, moored to a wliarf. and kopt in place by a paling of surronnd- 
ing piles, is 1n tlu- sauie caleijîory. It caii hardly be conteuded that .such a 
structure i« suscoptililo of salvaf,'e service." 

I regard the rcasoning in that case as practiçally concluding the 
point. 

Undoubtedlv. as ixjinted out by Judge Dodge in the case of The 
Scow No. 34'(sce In re.Eastern Dredging Co. [D. C] 138 Fcd. 942, 
945), the ame'ndiuent of 1886 extended the scope of the limited lia- 
bility act of 1851. That act originally provided in express térms that 
it should not apply to owners of canal boats, barges, or lighters. Com- 
pare Simpson v. Story, 145 Mass. 497, 14 N. E. 641, 1 Am. St. Rep. 
480. But barges and lighters, now included, are to some extent com- 
mercial carriers. They may fairly be called a part of our merchant 
marine. Clcarly, the original purpose of Congress was to encourage 
investments in ships and to promote commerce upon the high seas. 
When the act was extended to cover barges and lighters, the basic 
notion of promoting commerce and navigation by tncreasing carrier 
service was not, in my view, abandoned. Congress did not, as it seems 
to me, intend to limit the doctrine of respondeat superior for the ben- 
efit of every owner of anytliing which could be floated and which 
might, as an incident of its use, occasionally be floated. A dry dock 
was floated from the United States to the. Philippines. The facts that 
it was floated and (to use the language of the majority opinion) was 
"an aid to commerce and navigation" did not. make it a vessel within 
the meaning of the limited liability acts. A bel! buoy floats and is an 
aid to navigation; is it a vessel? Piers and lighthouses are great 
"aids to navigation." So is every means of iniprovement of navi- 
gable waters. But something more is necessary in order to make the 
"aid" a "vessel," within the meaning of the limited liability acts. 

It is true that in the P. Sanford Ross Case (D. C.) 196 Fed. 921, it 
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was held that a barge on which was mounted a pile driver, described 
as "a permanent cargo," was a vessel within the limited îiability acts. 
But this pile driver might hâve been removed and the barge used for 
ordinary transportation work. Drillboat No. 4 was much more like 
the dry dock than like the barge with the attached pile driver. 

Judge Cochran's able and exhaustive review of the cases in 169 
Fed. 895, shows that the courts bave hitherto extended the statute to 
the very verge. I think this décision, holding this long-legged steel 
box or marine machine shop to be a vessel, goes be)'ond any décision 
hitherto made, and extends the statute to the point of perverting the 
congressional intent. 

To hold that this drillboat was a vessel is nearly, if not quite, to 
change the statutory définition so as to read: "The word 'vessel' 
includes every artificial contrivance capable of being floated." It 
éliminâtes the idea that the thing floated shall be "a means of trans- 
portation" — that is, that it shall perform some carrier function. 

The détermination of this case does not, in my opinion, require us to 
hold that this drillboat was a vessel. To extend the doctrine of lim- 
ited Hability to everything floated and floatable is, in my view, to men- 
ace, and not to promote, commerce and navigation. 

(2) This drillboat, whether vessel or not, was negligently sunk in a 
navigable channel. There was no vis major to account for the sinking. 
There was something wrong with the construction, the state of repair, 
the manning, or the opération, else it would not bave sunk in a smooth 
summer sea. Res ipsa loquitur. 29 Cyc. 590. But, even if the origi- 
nal sinking had not been négligent, I agrée with my Brethren in holding 
that there was négligence both of owner and employé in failure 
promptly to mark the submerged obstruction, so as to warn those 
rightly using the navigable channel of its présence. The négligent 
création and maintenance of this obstruction, in this navigable channel, 
a great public highway, constituted a public nuisance. The unlawful 
obstruction of a public highway bas always been a public nuisance. 
Joyce on Nuisances, § 214 ; Woodman v. Pitman, 79 Me. 456, 462, 
10 Atl. 321, 1 Am. St. Rep. 342. Any individual sufl^ering spécial and 
material damage from a public nuisance can recover therefor from the 
one causing such nuisance. Joyce on Nuisances, §§ 218, 219, 220; 
Staples v. Dickson, 88 Me. 362, 34 Atl. 168. 

The case ought, in my view, to be determined on the simple and 
elementary principles laid clown by the Massachusetts Suprême Ju- 
dicial Court in Boston & Hingham Steamboat Co. v. Munson, 117 
Mass. 34. That was a case to recover for injuries to the plaintift''s 
steamboat caused by running upon a sunken scow belonging to the 
défendant. The défendant, while trying to raise the scow, left the 
public unwarned of the obstruction caused by it. The court said : 

"If a person negligently places an obistructiou in a hijïhway, he is linble 
for any in jury caused tliereby to a traveler using due eare. So if a persou 
negligently obstructs navigable waters, lie is liable for injuries caused to ves- 
sels in the proper use of sue;i waters. * * ♦ wiieu a vessel is sunk by 
unavoidable accident, in navigable waters, whether in the usual track of navi- 
gation or not, the owner. until lie abandons, nuist use due eare to prevent in- 
jury to other vessels"— citlng WUite v. Crisp, 10 Exe. S12 ; Brown v. Mallett, 
5 C. B. 500. 
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To my niind this statement covers everything that needs to be said 
about the case at bar. 

The same principle was asserted in the case of The Snark, [1900] 
P. D. 105; also iu the case of The Utopia, [1893] App. Cas. 492. 

A sunken vessel in navigable waters, even if abandoned, may, and 
ordinarily does, constitute a public nuisance. Détroit Water Conimis- 
sioners v. Détroit, 117 Mich. 458, 76 N. W. 70. Apart from statute, 
the owner of a sunken vessel had the right to abandon it, and after 
abandonment wonld apparently not be liable for maintaining a ]niblic 
nuisance. Rex v. Watts, 2 Esp. 675 ; Winpenny v. Philadclphia, 65 
Pa. 135; Bail v. Berwind (D. C.) 29 Fed. 541. 

So far as I hâve been able to discover, it bas never hit'nerto becn 
even contended tliat liability for creating or maintaining a public nui- 
sance in navigable waters is subject to the limited liability acts. Eng- 
land has had a limited liability act since 1734. Stat. 7 Geo. II, c. 15, 
Rev. Stats. § 4283, taken from the act of 1851, was grounded mainly 
upon the English statutes of 26 Geo. III, passed in 1783, and 53 Geo. 
III, passed in 1813. But I hâve not been able to find that in England 
it has ever been claimed that thèse English acts limited liability for 
the négligent obstruction of navigable waters. 

Our own limited liability act was passed nearly 70 years ago. It 
would be extraordinary if this be the first instance in which a ncgli- 
gently sunken barge or vessel has as a Vi'reck caused damage in cx- 
çess of its own salvage value. But I can find no case in this country 
in which it has been claimed that liability for wrecks, negligently 
caused or maintained in navigable waters, is limited by the acts passed 
to encourage shipowners and to promote navigation. 

Navigation will not be promoted by lessening liability for the créa- 
tion or maintenance of public nuisances in navigable waters. Congress 
has appropriated hundreds of millions of dollars for the improvement 
of navigable waters. It is to my mind inconceivable that responsibility, 
arising under elementary principles, for obstructing navigable wa- 
ters, was intènded by Congress to be held subject to the limited liability 
acts. If there is any field in which the doctrine of respondeat superior 
should be held in full force and effect, it is in the field of the création 
or the maintenance of public nuisances in the sea highways. 

The history and policy of the limited liability acts are dealt with 
elaborately in Walker v. Transportation Co., 3 Wall. 150, 18 L. Ed. 
172; Moore v. Amer. Transportation Co., 24 IIow. 1, 16 L. Ed. 674, a 
décision in 1861 ; New York Transportation Co. v. Wright, 13 Wall. 
104, 20 L. Ed. 585; I^a Bourgogne, 210 U. S. 95, 120, 28 Sup. Ct. 664, 
52 L. Ed. 97Z; Providence Steamship Co. v. Hill, 109 U. S. 578, 3 
Sup. Ct. 379, 617, 27 L. Ed. 1038; Butler v. Boston & Savannah 
Steamship Co., 130 U. S- 527, 9 Sup. Ct. 612, 32 L. Ed. 1017; The 
City of Norwich, 118 U. S. 468, 6 Sup. Ct. 1150, 30 L. Ed. 134; Walk- 
er V. Boston Insurance Co., 14 Gray (M'ass.) 288 ; Hill v. Prov. S. 
S. Co.. 113 Mass. 495, 18 Am. Rep. 527; same case, 125 Mass. 292. 
See, also; The Main v. Williams, 152 U. S 122, 14 Sup. Ct. 486, 38 
L. Ed. 381 ; Richardson v. Harmon, 222 U. S. 96, 32 Sup. Ct. 27, 56 
E. Ed. 110. 
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In none of thèse cases do I find any countenance or support for the 
doctrine of holding thèse acts apphcable to cases of neghgence in 
obstructing navigable waters. 

Under the doctrine asserted by the majority opinion in this case, the 
financially rcsponsible owner of a barge or scow, negligently snnk or 
negligently left unmarked in a navigable channel, might with practical 
impunity do hundreds of thousands of dollars of damage to great ships, 
perhaps destroying lives. Such a doctrine is, it seems to me, unwise 
and an unnecessary shield for négligence in selecting and instructing 
and training employés. There is a great practical différence between 
holding the owner of an obstruction in navigable waters, negligently 
caused or maintained, responsible for ail acts of négligence of ail his 
employés, and the doctrine laid down by the majority, which throws 
the burden upon the victim of the négligent injury of showing spécifie 
négligence in the sélection or instruction of the particular employé 
guilty of the default causing the damage. 

Of course, if Congress bas passed laws leading to such undesirable 
results, it is our duty to enforce them ; but I am unable to believe that 
the national Législature intended to ground any such sea highway 
pohcy. 

Certainly the limited liability acts do not, in terms, destroy the com- 
mon-law right of the victim of neghgence in obstructing a public high- 
way to recover damages suffered. As stated by Justice White in 
Texas, etc., Railway Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 437, 
27 Sup. Ct. 350, 354 (51 L. Ed. 553, 9 Ann. Cas. 1075) : 

"We must be gulded by the priiieiple that repeals by Implication are not 
favored, and indeed that a statute will not be eonstïued as taking away a 
eoramon-law right existing at the date of Its enactraent, niiless that resuit 
is imperatively required; that is to say, unless it be found that the pre-cxlst- 
ing right is so répugnant to the statute that the survival of such right would 
In efCect deprlve the subséquent statute of its efflcacy ; in other words, render 
its provisions nugatory." 

FuU efficacy will be given to the limited liability statutes without 
extending them to cover négligence of shipowners' servants in causing 
or maintaining hidden traps for other vessels in navigable waters. The 
statutory right and the original common-law right are not only not 
répugnant, but they both make for the same end, to wit, the safety 
of property invested in vessels. 

I think a sunken wreck, left unmarked either temporarily or perma- 
nently, is a menace to navigation, diffcring not only in degree, but in 
kind, from the danger to other vessels arising from the careless navi- 
gation of a vessel still afloat, just as a moving automobile is an en- 
tirely différent sort of péril from the unmarked wreck of an automo- 
bile in the dark. As long as a vessel is afloat, however careless the 
navigators, regard for their own safety imjiels them to some degree 
of care to avoid collision with other vessels. So long as a vessel is 
afloat and visible, however badly handled, other vessels hâve a chance, 
by using extraordinary care and skill, to avoid the results of the nég- 
ligence of their fellow traveler in the conmion highvi'ay. But after 
a vessel is sunk, and left unmarked and unmanned, it ceases, in my 
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view, to bea "vessel" within tlie meaning of the limited liability acts. 
It is a trap, a nuisance ; its victims hâve no chance for lif e and saf e- 
ty. I cannot believe that Congress ever intended to limit the doctrine 
of respondeat superior for the benefit of the owners of a nuisance in 
navigable waters. 

Nor am I able to agrée with my brethren in the interprétation put 
by them upon the statute of March 3, 1899, and the décisions made 
by other courts under that statute. 

In the majority opinion it is stated as follows: 

"The statute of 1899 is a crimlnal statute, and the failure of duty on the 
part of the owner of a vessel sunlc in navigable waters there penalized Is 
failure to mark the wreck after kiiowledge of the facts necessitating the per- 
formance of the duty ; and the duty tliere Imposed upou the owner as a basis 
for civil liability cannot be greater and will not arise untll after knowledge 
that the vessel Is a wreck. This is the construction placed upon the statute in 
The Fahy and other cases above cited. The act of 1899, therefore, is not, as 
has been suggested, in conflict wlrh section 428.3, but in harmony with its pro- 
visions, for the duty imposed on the owner is a personal one." 

Apparently this means that the owner of a vessel negHgently sunk or 
negligently left unmarked in navigable waters is not liable under the 
ordinary doctrine of respondeat superior for the négligent acts of his 
servants, but is only liable after the owner himself has knowledge of 
the situation. 

Such has not been the interprétation put upon the act by other 
courts. In The Anna M. Fahy, 153 Fed. 866, 83 C. C. A. 48, the 
court said : 

"The law places the duty of niarking tlie wreck upon hini [the owner] and he 
cannot escape responsibillty by delcgating it to others." 

In The Macy, 170 Fed. 930, 96 C. C. A. 146, the court said: 

"This statute was before us in The Anna M. Fahy, 153 Fed. 866, 83 C. C. A. 
48, where it was held that tlie duty of marking the location of a wreck was 
placed by the statute on the owner, and no one else, and that there Is no 
divided responsibillty." 

In Lehigh & Wilkesbarre Coal Co. v. Hartford & New York Trans- 
portation Co. (D. C.) 220 Fed. 348, 351, Mayer, District Judge, said: 

"The Importance of this législation is obvions, and the tendency of the courts 
has been to hold owners strictly to the reciulrement of the statute." 

While it may be true that in each of thèse cases the owner himself 
had knowledge or opportunity of knowledge of the wreck, yet the lan- 
guage used by the courts indicates their view that owners are respon- 
sible under the ordinary doctrine of respondeat superior for every act 
of négligence of their employés. To hold, as the majority apparently 
do in the above quotation, that this statute asserts failure of duty only 
"after knowledge of the facts necessitating the performance of duty" 
by the owner himself, is to extend the limited liability acts into the 
field of négligence in obstructing navigable waters. It reads into this 
statute of 1899 the "privity or knowledge" of the act of 1851. This 
amounts to saying that the owner of any vessel negligently sunk, or 
negHgently left uumarked in a navigable chanuel, shall not be liable 
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for the acts of his agents in causing or maintaining such nuisance, 
unless the négligence was "with the knowledge or privity of the own- 
er." I cannot agrée with that interprétation of the statute. 

As I hâve already indicated, even before the passage of the act of 
March 3, 1899, I do net think the hmited Hability acts had any applica- 
tion to the création and maintenance of nuisances in navigable waters. 
So far as private liability is concerned, the act of March 3, 1899, 
seems to me but declaratory of previously existing maritime law. 
Compare The Caldv (D. C.) 123 Fed, 802, 804; The Plymouth, 225 
Fed. 483, 140C. C. À. 1. 

That statute is a part of the Rivers and Harbors Act of the Fifty- 
Fifth Congress. See 30 Stat. c. 425, U. S. Comp. Sts. Ann. 1916, §§ 
9918-9924. A large part of it is a compilation of police régulations 
concerning the iniprovement, maintenance, préservation, and protec- 
tion of navigable waters and of property of the United States in and 
adjacent to such waters. As there is no common law of the United 
States prohibiting the obstruction of and création of nuisances in 
navigable waters, such législation was necessary in order to equip the 
national government with criminal penalties analogous to the power 
of indictment for public nuisances which the sovereigri of England 
and the states bave always exercised. Willamette Ii"on Bridge Co. v. 
Hatch, 125 U. S. 1, 8, 8 Sup. Ct. 811, 31 L. Ed. 629. 

Clearly there is nothing in this législation which can be fairly con- 
strued as cutting down previously existing civil liability for négligent 
obstruction of navigable waters. On the contrary, this act empha- 
sizes the congressional purpose of holding ail persons fully responsible, 
criminally as well as civilly, for such négligent obstruction. 

Moreover, section 20 of the act expressly "repeals alllaws or parts 
of laws inconsistent" therewith. There is no saving clause making the 
liability created or recognized by the act of 1899 subject to the limited 
liability acts, as there is in the Harter Act of Februaiy 13, 1893, c. 105, 
27 Stat. 445, Comp. Sts. Ann. 1916, §§ 8029-8035. 

If Congress had intended the owners of wrecks negligently caused 
or negligently left unmarked in navigable waters to bave the benefît of 
the limited liability acts, cutting down the common-law liability aris- 
ing under the doctrine of respondeat superior, we might fairly bave 
expected the insertion of a saving clause to that effect, such as we find 
in the Harter Act. 

I cannot, therefore, agrée that the act of March 3, 1899, can be 
held merely a criminal statute. I think it clear that it ought not to be 
so narrowly limited, unless previous civil liability for négligent ob- 
struction of navigable waters is held as broadly applicable as 1 bave 
argued. Section 15 of the act of 1899 provides in express terms that — 

"It 8hall not be lawful * * * to voluntai-lly or carelessiy siuk, or per- 
mit or cavise lo be sunk, vesKcls or other craf t in navigable channels. * • « 
And whenever a vessel, raft, or other craft Is vvreeked and sunk in a navigable 
channel, aceldentally or otlierwise, it shall be the duty et the owner of such 
sunken craft to Immediately mark it vvitli a buoy or beacon during the day 
and a lighted lantern at niglit, and to niaintain sucli marks uutil the sunken 
craft is removed or abandoned, and the neglect or failure of tlie said owner 
so to do fhall be unlavvfiil." 10 U. S. Comp. Sts. Ann. 1016, § 9920. 
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The opinion of the District Judge does not, it seems to me, warrant 
ihe interprétation put upon it by my brethren. That court did not hold 
the statute of 1899 applicable merely on the ground that "Williams 
was informed that the drillboat had sunk early enough so that, if he 
had sharply set about marking the wreck, he could hâve done so be- 
fore the collision." The District Court held that the statute of 1899 
created, or recognized, a civil liability for négligence in obstructing 
navigable channels enforceable against the owner under the ordinary 
principles of common law, including therein respondeat superior. I 
concur in that view. 



PET.L et al. v. McCABE et al. 
(Circuit Court of Appeals, Second Circuit. January 30, 1919.) 

No. 136, 

1. Courts <S=>2C4(1) — Fédéral Courts— Ancillary Jurisdictiox. 

If a fédéral court has jurisdiction of tlie principal suit, it also bas 
jurisdietion of any ancillary proceedlug in that suit, without regard 
to the citlzenship of the parties, the amount in controversy, or any oth- 
er factor that -vvculd ordinarily détermine jurisdiction. 

2. Courts <S=264(4) — ^Anciixary Jurisdiction. 

An ancillary suit may be uiaintained, iuter alla, to prevent the relitl- 
gation in other courts of the issues heard and ad.iudged by that court 
in the original suit, and to protect the tltles and rights aequired under 
its judgment or decree from attack based on the theory that the adju- 
dication in the original suit was Illégal or ineffective. 

S.. Courts ®=>264(4) — Jurisdiction or Fédéral Court— Ancillary Suit. 
An order conflrmlng a composition by a bankrupt partnership, whieh 
provided that credltors who assented should be deemed to hâve releas- 
ed a third person, not adjudlcated a bankrupt, and whose relation to 
the firm was not deterniined, from liability on any claim against the 
bankrupts, was not an adjudication that such third person was not 
liable for such claims, and a suit to enjoin an action against him, based 
on fraud and charging him as a partner, brought in another jurisdic- 
tion by persons who filed no claim and did not assent to the composi- 
tion, is not ancillary to the bankruptey proceeding. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Stephen H. P. Pell and others against W. Gordon 
McCabe, Jr., and another. Decree for défendants, and complainants 
appeal. Modified and affirmed. 

For opinion below, see 254 Fed. 356. 

Tins suit is brought by plaintlft's for the piirpose of enjolning the de- 
fendants from proceeding lu an action now pendlng in the United States 
District Court for the Easteni District of Sontli Carolina, so far as It pro- 
ceeds against Robert M. Thompson as a gênerai partner of S. H. P. Pell 
& Co. ujjon any claim whieh was provable in bankruptey. It also seeks to 
enjoin the défendants from comàruiing that action in South Carolina, or 
Instltuting any other action uoor transactions between défendants and 
plaintiffs, or upon the plaintifts riaud in said dealings, whieh was not at 

<S=3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the tlme known to défendants, and It further seeks to eiijoin défendants 
from attacking, questlonlng, or ehnllenglhg the power and jurisdiotlon of 
the United States District Court for the Southern District of Kew York 
to make rertain orders to which référence is hereinafter made. 

The South Carollna suit is for the recovery of moneys said to hâve been 
obtained from the plaintifCs by the défendants by fraud and deeelt. Neith- 
er plaintiffs nor défendants réside within the Southern district of New York. 

The plaintiffs were members of the firm. of S. H. P. Pell & Co., cotton bro- 
kers on the New York (Jotton Exchange. The défendants are résidents of 
South Carolina, who prior to December 23, 1912, employed the brokers men- 
tioned to buy and sell cotton on thelr behalf on the New York Cotton Ex- 
change. 

The plaintiffs contend tliat by reason of certain proceedings had in the 
United States District Court for the Southern District of New York in the 
bankruptcy proceedings of S. H. P. Pell & Co. thèse défendants eannot main- 
tain an action, in South Carolina or anywhere, against thèse plaintiffs, and 
that they should be enjoined from doing so. The facts with référence to 
those bankruptcy proceedings are as follows: 

On July 31, 1914, S. H. P. Pell & Co., New York Cotton Exchange bro- 
kers made a gênerai assignment for the beneflt of credltors. 

On August 3, 1914, an involuntary pétition in bankruptcy was flled by 
three creditors having provable claims exeeeding $500 in the District Court 
for the Southern District of New York to hâve the flrra of S. H. P. Pell & 
Co., and Charles A. Kittle and Howland H. Pell, individually, composing 
the said firm, adjudicated Involuntary bankrupts. Robert M. Thompson 
was not made a party by that pétition. S. H. P. Pell & Co. was, however, 
a limited partnershlp formed under the laws of the state of New York. 
The firm consisted of the two Pells above named and Kittle as gênerai part- 
ners, and Robert M. Thompson as a spécial partner. 

Receivers in bankruptcy were appointed, who Immediately qualifled. 
When they took possession of the assets of the flrm, they found among 
them a large amount of securities and stocks whlch were claimed to be the ' 
individual property of Robert M. Thompson. 

On October 2, 1914, the alleged bankrupts flled schedules, in which was 
set forth the indebtedness of S. H. P. Pell & Co. to Robert M. Thompson 
in the su m of $3,373,082.30, and that défendants were debtors in the sum of 
$261.52. 

On October 19th of the same year the receivers of S. H. P. Pell & Oo. 
notified the défendants that they were scheduled as debtors In the schedules 
filed in the bankruptcy court for the sum of $261.52, and or. the. same day 
further demanded payment from the défendants of a clalm for $91,467.57 
in favor of the bankrupts. Pell . & Co. liad, prior to December, 1913, act- 
ed as cotton brokers on the INew York Cotton Exchange, and claimed that 
the défendants owed them $91,467.57 and $261.52. 

On November 21st of the year aforesaid the défendants remltted to the 
receivers the sum of $261.52, being the amount previously demanded; and 
on November 23d and 28th of that year pétitions were flled in the bank- 
ruptcy proceedings, which prayed that Robert M. Thompson be made a 
party to those proceedings and adjudicated a gênerai partner and a bank- 
rupt. 

Negotiations were had at this tlme between the bankruptcy receivers, 
the New York Cotton Exchange, Robert M. Thompson, and the bankrupts 
(firm and individuals) for: 

"(1) The adjustment and settlement of the claims of the New York Cot^ 
ton Exchange credltors, aggregatlng over $2,000,000. 

"(2) The threatened sale of certain securities loaned by Robert M. Thomp- 
son to the bankrupt flrm, and large deficiency, and the assumptlon by Rob- 
ert M. Thompson of certain flrm liabllities aggregating $2,100,000, and his 
agreement to hold the bankrupt estate harmless. 

"(3) The withdrawal of the scheduled claim of Robert M. Thompson 
against the bankrupt estate for $3,373,082.50, and the release of the bank- 
rupt estate therefronu 
256 F.— 33 
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"(4) ThesetHement of ail questions apd; disputes with rel^ase and discharge 
of Robert M; Thompson and the dlsmi^al of the interyenlng, pétitions agàinst 
Bobert M. iThompson." , ], 

The resuit was a plap of sefjtlement.In pursuance of which the bankrupts 
made an oper of comprqmise and composition whlch çontalned the foùowing 
provisions coflcerning I^obert • M. ThoiTipçon: ' 

"Wrst. Xhl5 ofler is made in consid^tjàtW of the discharge of the bankrupts, 
Stephen H, P. JPell, Charles A. ï£ittle,.aDd Howland H. PçU, from thelr débts,' 
both indivldiial and pai'tnership, an'd ,o£, the release of Kpbert M. ThonipsOu 
from' any and ail liabllity to sald S. H. P. PelL & Co., ànd' from any and ail 
liabllity tp anypreditor of S.'lj. ï»/Peïl,4.Çp." , ., 

"Ninth. Each and every créditer of S. H; P. Pell & Co. who shall assent tp 
this offer of composition sljall, iipon the final confirmation p£ such composition 
by the court, be deemed conclusively by his said assent thereto to hâve re- 
leased Robert M. Thompson of arid.from any and ail liabllity to such creditor 
on aecount of any connection of sàjà Robert M. Tliompspn with S. H. P. Pisll & 
Co. or any transaction of said Robert M. Thompson by or through B. H. P. ]?ell 
& Co." 

"T-welfth. It shall be adjudged herein * * • there shali be no llàbility 
to said Thompson on the part of the cstate of S. H. P. Pell & Co. by reason of 
any rights or claiins of any person, * * • 

"Fourtteenth. The Intervening pétitions herein of Logan and Bryan and of 
Heineken and Vogeisang et al. shall be dismissed, without costs." 

The intervening pétitions above referred to, which were to be dismissed, were 
tho.se asking to haye Thompson declated a gênerai partner of S. H. P. Pell & 
Co. ahd adjudleated a bapjirupt. 

The bankruptcy court, by formai order on January 25, 1915, conflrmed the 
proposed compromise and offer of composition vv'hlch had previously received 
the consent in virritlng of more than a ma.lorlty in humber and 90 per cent, in 
amoimt of the creditors. 

It is not denled that Robert M. Thompson duly carried out and performed 
ail the terms of the agreement pf compi'omise Snd the order of confirmation' 
of January 25, 1915, and thereàfter, and in accordance with the order of con- 
firmation aforesaid, the bankrupts and thë bankruptcy receivérs conveyed ail 
the bankrupt estate tp John W. Jay, whd thereàfter duly transferred it to the 
Guaranty Trust Company as suhstituted trustée for the bankrilpt estate. 

On June Itt, 1916, the Guaranty Trilst Company began an action in the 
United States District Court for the Southern District pf New Xork against 
the défendants herein to recover the sum of $91,467.57, alleged to be due from 
défendants to the firm of S. H. P. Pell & Co. on aecount of transactions con- 
dueted by that flrm on the New York Ootton BJcchange as the défendants' 
brokers. ■ ' 

On March 29, 1918, the défendants began ah action in the court of common 
pleas for the couhty of Chârleston, In the state of South Oàrolina, wherein the 
défendants resided, against the firm of S. tl. P. Pell & Co., alleged to be 
fbrméd of Stéphen HP. Peil, Charles A. Klttle, Howland H. Pell, and Robei-t 
M. Thompson, to re<iover $1,500,000 damages for fraud perpetrated In and 
arlSihg out of transactions had by the défendants wlth'S. H. P. Pell & CP., 
while that firm was acting as thelr brokers in transactions on the New York 
Cotton Eichangé. The liability of Robert M. Thompson in said action Is 
placed on the ground of his being a gênerai partner. 

Robert M. Thpmpson, one pf the plaintlffs herein, and who was the »hly 
défendant served With procesg in the Soutîi Car'olina action, caused the action 
to be removed from the state court into thç United States District Court, 
WhëMn it was understood tP be iiiending whèn thls case was argued m this 
court, apd wherein, so far as we a,re informed, it is'still pending. 
"In th'e suit, how uildéi- révlew in this court; the court below dismissed the 
Mil. ';-.'.'■ : :■ ' . - , ., 

Myers & Qoldsmith, of New York' City (Emanuâl J. Myefs and Gor- 
don S. P. Kleçterg, bptti of New JYof-^ City, ofcounsel), for appellants, 

William St. John Tozer, of New York City (William St. John Tozer,, 
of New York City, of counsel), for appellees. , ; , 
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Before WARD and ROGERS, Circuit Judges, and KNOXsOistrict 
Judge- .-. ■ 

^ ROGERS, Circuit Judge (after.stating thefacts, as above). [1] In- 
asmuch as it appears that neither thç^plaintiffs ?ior the, détendants ré- 
sidé within the Southern district of New York, the court below clear- 
ly was without jurisdiction of the siiit, now under reyiew, as anoriginal 
action. But itis said that this suit is not brought as an original suit, 
but as a dépendent and ançillary suit, which has direct référence to à 
matter aiready litigated in the bankruptcy' proceedings in the District 
Court for the Southern District of New York relating tç» ^le firm of 
S. H. P. Pell & Co. and the several persons alleged to constitute that 
firm. In Street's Fédéral Equity Practice, vol. 2, § 1229, that writer 
says: ^ . '' 

"It is a rule,, subject to but one exception, tliat jurisdiction in an ançillary 
proceedlng is supported by tlie jurlisdictlon of the court in the main, or prin- 
cipal cause. Hence the ordinary jurisdictioual averments may be dispeused 
with in such a proceedlng. I£ a court bas jurisdiction of the principal suit, it 
also has jurisdiction of any ançillary proceedlng in that suit. Neither the 
citizenshlp of the parties, nor the amount in controversy, nor any other factor 
that would ordinarlly détermine jurisdiction, bas any bearlng on the right of 
the court to entertain that proceedlng." 

The one exception above ref erred to relates to an ançillary receiver- 
ship, and with that we are not now concerned. The right of a fédéral 
court to sustain jurisdiction of an ançillary suit, without référence to the 
citizenship of the parties, was fully coii,sidered in Ki^ippendorf v. Hyde, 
IIOU. S. 276, 4 Sup. et. 27, 28 E- Ed. 145, which reviewed the au- 
thorities. And see Pacific Railroad of Missouri v. Missouri Pacific 
Railway Co., 111 U. S. 505, 4 Sup. Ct. 583, 28 L. Ed. 498; Johnson v. 
Christian, 125 U. S. 642, 645, 8 Sup. Ct. 989, 31 E. Ed. 820; Carey 
V. Houston & Texas Central Ry. Co., 161 U. S. 115, 16 Sup. Ct. 537, 
40 L. Ed. 638 ; Eichel v. United States Fidelity & Guaranty Co., 245 
U. S. 102, 104, 38 Sup. Ct. 47, 62 L. Ed. 177. 

The jurisdiction of a court over a particular subject-matter and that 
court's power to apply a remedy no doubt are co-extensive ; so that 
demands which are ançillary to the main action may be taken cog- 
nizance of by the court and determined in aid of.its authority over 
the principal matter, and a court may entertain proceedings ançillary 
to its judgment or decree, for the jurisdiction it originally acquired 
is not exhausted by the entry of the judgment, and the power is still 
in the court to issue ail proper process and take ail proper proceedings 
for the enforcement of its judgment. Ail this is familiar doctrine and 
well-established law. 

[2] An ançillary suit may be maintained: (1) To aid, enjoin, or 
rçgulate the ,origina.l suit. (2) To restrain, avoid, explain, or enforce 
the 'judgment or décree ëntered in the original suit. '(3) To enforce 
or âdjudicate liens or daims to property in thë custody oî the court in 
the original suit. (4) ' To prevent the relitigation in other courts of the 
issues heard and adjudged' in the original suit, and to protect the titles 
and rights acquired. under its judgment or decree from attack based on 
the theory that thé adjudication in the original suit was illégal or in- 
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effective. Riverdale Gotton Mills v. Alabama & Georgia Manuf. Co., 
198 U. S. 188, 25 Sup. Ct. 629, 49 L. Ed. 1008; Julian v. Central Trust 
Co., 193 U. S. 93, 112, 113, 24 Sup. Ct. 399, 48 L. Ed. 629; Carey v. 
Houston & Texas Ry. Co., 161 U. S! 115, 126, 127, 16 Sup. Ct. 537, 40 
h. Ed. 638; St. Louis &' San Francisco Ry. Co. v. McElvain (D. C.) 
253 Fed. 123, 128. 

In Bâtes on Fédéral Equity Procédure, vol. 1, § 97, the doctrine is 
summarized as follows; 

"A blU flled to continue a former litlgatlon in the same court, or whieh re- 
lates to some matter aiready partly litigated in the same court, or whlch is an 
addition to a former lltigatlbn In the same court, by the same parties or 
thelr représentatives standing In the same Interest, or to obtaln and secure the 
fruits, beneflts, and advantages of the proceedlngs and judgment in a former 
suit in the same court by the same or addltional parties, standing In the sam» 
interest, or to prevent a party from uslng the proceedlngs and Judgment of the 
same court for fraudulent purposes or to restraln a party from uslng a judg- 
ment to perpetrate an injustice, or obtaln an inéquitable advantage over other 
parties to the former judgment or proceedlng, or to obtaln any équitable relief 
in regard to, or connected with, or growlng out of, any Judgment or proceedlng 
àt law rendered in the same court, or to assert any claim, right or title to 
property in the custody of the court, or for the défense of any property rights, 
or the collection of assets of any estate being admlnlstered by the court, is an 
anclllary suit." 

[3] We do not question but that the District Court for the Southern 
District of New Ydrk may enforce and protect its jurisdiction as a 
court of banTcruptcy, when appealed to by a supplementary or ancillary 
bill to enforce its orders, sustain its jurisdiction, and protect parties in 
the enjoyment of rig*hts secured to them under its orders. This is so, 
not only where jurisdiction is reserved or still retained, but even after- 
wards, where thè resuit would be a' rehtigation of the same subject- 
matter between the same parties. In re Swofford (D. C.) 180 Fed. 549. 

But the difficulty with the maintenance of this suit is that it cannot 
be regarded as in any proper sensé an ancillary suit. It was instituted 
upon the theory that the proceedings in the District Court for the 
Southerri District of New York in the bankruptcy matter of S. H. P. 
Pell & Co. discharged Stephen H. P. Pell & Co., as a firm, and Stephen 
H. Pell, Charles A. Kittle, and Howland H. Pell, individually, from ail 
claims against the firm of S. H. P. Pell &Co., and that it also dis- 
chargeid therefrom Robert M. Thompson. But this is to lose sight of 
the terms of the composition, which provided for the release of Thomp- 
son- — 

"from any and ail liabllity to any créditer of S. H. P. Pell & Co. who shall as- 
sent hereto, on acoount of any connection of sald Robert M. Thompson wltU 
sald firm, or any transaction of sald Robert M. Thompson by or through sald 
ifirm." ■ - 

The release )0f Thompson was to apply only to those who specifically 
assented thereto, and there is no allégation anywhere in the complaint 
in the preseint action that the défendants h^rjejn asseijted to the com- 
position. An examination of the record of the former proceedings 
showç that Thompson was not adjudicated a bankrupt, never filed 
schedules, and never made any offer oi composition. The offer of 
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composition was an offer made by the two Pells and Kittlc; Moreover, 
Thompson could net hâve offered a composition, as section 12 of the 
Bankruptcy Act expressly provides that a bankrupt shall not ofïer terms 
of composition — 

"before lie lias becn examlned in opeii court or iit a meeting of bis creditors, 
and lias filed in court the scliedule of liis proiierty tuid lists of liis creditors, 
required to be tiled by baukrupts. » * « " 

An examination of the offer of composition made by the Pells and 
Kittle, and of the order confirming the same, discloses that in neither 
is any référence made to the question whether Thompson was a mem- 
ber of the firm of S. H. P. Pell & Co. as a gênerai or spécial partner. 
There was no adjudication of that question in that proceeding. There 
was no adjudication in that proceeding on the subject-matter involved 
in the South CaroHna action; and if the défendants hère had appeared 
in that proceeding and opposed the composition, which they dvd not, 
they could not be enjoined from suing in another court. Friend v. Tal- 
cott, 228 U. S. 27, 33 Sup. Ct. 50.5, 57 L. Ed. 718. In the case cited 
the court holds that a creditor who had unsuccessfully opposed a com- 
position and a discharge in bankruptcy on the ground of f raud in creat- 
ing the debt, and accepted a dividend, and who then sued for the bal- 
ance on the ground that the debt was excepted from the discharge, had 
not waived his right to sue on the tort by accepting the dividend; and 
thé court also held that the' granting of the discharge was not res judi- 
cata of the claim for the balance of the debt. 

In the, instant case the défendants, who hâve brought the South Caro- 
lina action, deny that they knew of the existence of their claims until 
long after the bankruptcy proceedings. Their allégation is that they 
did not know that they had been defrauded by S. H. P. Pell & Co. un- 
til some time after July 1, 1916. The order of confirmation of the 
composition agreement was entered on January 25, 1915. The alléga- 
tions of fraud contained in the complaint in the South Carolina action 
may be found in the margin.^ 

1 "That in the course of the employment of défendants by plaintiffs afore- 
said, plairftiffs sent to défendants certain orders for the purduise and sale of 
cotton as afor'esaid, whlc-h défendants agreed àiid proniised to exécute tipon 
the sald New York Cotton Exchange. That défendants not only negleeted, 
failed, aiid oraitted so to exécute the sixiù orders, but falsely and fraudulently 
stated, i-eported, and represeuted to plaintiffs that the said orders had been 
duiy executed npon the said Kxxhange, and in accordance with the by-laws, 
rules, and régulations thereof, and falsely and fraudulently charged plaintiffs' 
aceount with siich sums as would hâve been advanced by défendants, and with 
such snnis as wonld hâve been earned l)y défendants, if said orders of plain- 
tiffs had in fact been so executed by défendants as by them falsely and fraudu- 
lently stated, reported, and represented to plaintiffs. 

"That froui time to finie during said period said défendants rendered to 
plaintiffs various stateiuents whereiu défendants falsely and fraudulently 
charged plaintiffs with the purchase price of about one hundred and fif ty-seven 
thousand (157,000) baies of cotton in the ainouiit of approxiniately ten million 
one hundred and ninety-three thousand nine hundred aud ninety dollars 
($10,193,990), and by said statements falsely and fraudulently represented to 
plaintiffs such cotton to liave beeu inirchased by défendants for plaintiffs' ac- 
eount in accordance witli plaintiffs' instructions and with the by-laws, rules, 
and régulations of the said New York Cotton E.xchange, and thereby falsely aud 
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The South Carolina action is based on f raud and deceit, and is of 
such a nature that the tort clairn it asserts was not provable inbank- 
ruptcy, even if the plaintiffs in that action had known of the facts of 
the claim in time to hâve asserted them in the bankruptcy proceedings. 
Whethër the tort might hâve been waived and a provable claim in bank- 
ruptcy made, based on an implied contract, if the facts had been known, 
we need not consider, as the allégation is that the facts were not known, 
and, if not known, no such course could hâve been adopted. And sec- 
tion 17 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 
[Comp. St. § 9601]) déclares that— 

"A discharge in bankruptcy sliall release a bankrupt from ail of hls provable 
debts, except such as * * ; * (4) were created by hls fraud * » * while 
actlng * » • in any fldueiary capaeity." 

And the fraud complained of was committed, it is alleged, while the 
défendants in the South Carolina action were employed by the plain- 
tiffs in that action as cotton brokers to buy and sell cotton for the ac- 
count and risk of the plaintiffs, and such fraud was in connection there- 
with. 

The bill of complaint in the présent suit is exceedingly complicated, 
and raises a number .of questions which the court below did not find it 
necessary to détermine, and which we do not find it necessary to dé- 
termine. The court below found in the bill no ground for équitable 
intervention, even if ail the allégations the bill contains be assumed as 
true. We are in fuU agreement with that court in believing that the 
bill is without equity. It was properly dismissed, and, being dismissed 
for want of jurisdiction, the decree is to be modified to provide that the 
dismissal is without préjudice. 

Decree, as modified, is affirmed. 

Judge WARD was présent at the argument and participated in the 
subséquent discussion of the case and concurred in the resuit. He bas 
not read this opinion, being temporarily absent from the country at the 
time it was prepared and filed. 

fraudnlently represented to plaintiffs that the amount of the purchase price 
thereof had been duly pald, laid eut, and expended by défendants for and on 
account of plaintiffs, and that the amount of défendants' commissions charged 
to plaintiffs In said statements had been duly earned by défendants in and 
about the purchase and sale of the cotton so falsely represented to plaintiffs 
to hâve been purchased for thelr account and to be due and owing to de- 
fendants." 
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COPERTINO et al. v. UNITED STATES. : , 

(Circuit court of Appeals, Third- Circuit. March -27, 1919.) 

No. 2431. 

1. Eeckivinq 8T0I.TÏX fiooDS i®=»2 — CrrARACTEE oF Stolen Pboperty. 

In il iirosecutioii for recçiyins copper stoleu frpm Interstate train, held, 
tlie property did not lose its stoleij character, wliere railroad détectives 
did not taiie pliysical possession of it, but niereiy watched the place 
where it was llîdden, in order to see wliat would beconie of it. 

2. Receivino Stolen" Goods @=59(2) — iKSTRUcno.x— Evide.vge. 

Instruction tliiit testiniony would justify inferencô that accused had 
received copper knowing it was stolpii is not erroneous, Ijeeause cliarging 
tliat niere possession imputed knowl(>d>;e tliat property had been stolen, 
where évidence showed défendants proceeded directly to place where cop- 
I)er was bldden in a cemetery and were loading it into an automobile 
when arrested. 

In Error to the District Court of the United States for the District 
of New Jersey; J. Warren Davis, Judge. 

Michael Copertino and Peter Cucorello were convicted of having 
stolen property in their possession, and bring error. AfiSrmed. 

George E. Cutley, of Jersey City, N. J., for plaintiffs in error. 
Charles F. Lynch, U. S. Atty., of Newark, N. J., and J. L. Bodine, 
Asst. U. S. Atty-, of Trenton, N. J. 

Before WOOEEEY, Circuit Judge, and IIAIGHT and MORRIS, 
District Judges. 

HAIGHT, District Judge, The plaintiffs in error were convicted 
under an indictment which charged them with having violated an act 
approved on February 13, 1913 (37 Stat. 670, c. 50 [Comp. St. §§ 
8603, 8604]), in that they feloniously had in their possession certain 
bars of copper which had theretofore been stolen, while constituting a 
part of an Interstate shipment of freight, knowing the same to hâve 
been stolen. The government's évidence tended to prove that some 
time in the late afternoon or early evening of April 17, 1918, a car 
containing a large number of copper bars, which had been shipped f rom 
the State of Montana, destined for New York Harbor, while in trans- 
it over the lines and in the possession of the Lehigh Valley Railroad 
Company, was broken into near South Plainfield, N. J , and four of 
the bars of copper were stolen. The theft was discovered later in the 
evening, and two détectives in the employ of the railroad company 
were detailed on the case. They arrived in the vicinity of thevplace 
where it was presumed the robbery had taken place, in the early morn- 
ing of April 18th, and about 7 o'clock, after having searched for sev- 
eral hours, they discovered two of the stolen bars in a cemetery which 
was situated immediately adjacent to the railroad tracks and between 
them and a public highway. One of the détectives then went to South 
Plainfield to téléphone for "relief," and the other one secreted himself 
in a car, which was standing on the tracks some 200 or 30O f eet away 

®33f"or other cases see same topic & KEY-NUMBBR in ail; Key-Numbered Digests & Indexes 
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from the cemetery, for the purpose of watching the copper. He had 
been there about an hour when the défendant Copertino came along 
the railroad tracks from the direction of South Plainfield, entered 
the cemetery, and immediately went to the place where the copper was 
located. Just before, or at about the same time that, Copertino reached 
the cemetery, the défendant Cucorello arrived there in an automobile. 
Both of them then began to load the copper in the automobile. In the 
meanwhile the détective who had gone to téléphone returned, and 
he and his companion immediately proceeded to arrest the défend- 
ants. One of the défendants threw one of the bars of copper, which 
they had already loaded, from the automobile and attempted to drive 
away. Both were, however, very quickly apprehended and placed un- 
der arrest. 

[1] The défendants denied having the copper in their possession, 
or having attempted to take it in their possession. While they ad- 
mitted heing in the cemetery, they sought to explain their présence 
there by stating that they had driven into the cemetery because the 
one who was driving the car mistook the entrance to the cemetery for 
a public highway which they wished to take to reach the place where 
they intended to go. At the close of the testimony, a motion was made 
on behalf of the défendants that the court direct a verdict of acquittai. 
The ground upon which the motion was based was that even though 
the copper had been stolen, and the défendants had it in their posses- 
sion, either actual or constructive, at the time of their arrest, as 
charged, still they could not be convicted of the crime for which they 
were indicted, because the copper had lost its character of stolen 
property before it came into their possession. The refusai of the court 
below to direct a verdict is the principal reason relied upon for a re- 
versai of the judgment. The verdict has, of course, established that 
the jury accepted the version of the Government's witnesses. It is 
claimed that the copper had lost its character of stolen property, be- 
cause the discovery thereof by the détectives and their subséquent 
actions, as before detailed, had reinvested the Lehigh Valley Railroad 
Company, which for the purposes of this case may he considered the 
owner, with possession of it. Hence it is urged that the case falls 
within the principle of the décisions in Reg. v. Schmidt, 1 Crown L. 
C. 15, Reg. V. Dolan, 29 Eng. Law & Eq. 533, U. S. v. De Bare (D. 
C. E. D. Wis.) 25 Fed. Cas. 796, No. 14,935, and People v. Jaffe, 185 
N. Y. 497, 78 N. E. 169, 9 L. R. A. (N. S.) 263, 7 Ann. Cas. 348. 

As it would unduly burden this opinion to recite the facts in each 
of those cases, it will suffice to state that in each of them, before the 
stolen property reached the receiver, it had been recovered by the 
owner or his agent, and had actually been taken into his physical 
possession or that of his agent, and afterwards carried to the receiver, 
by either the original thief or the instrumentality tlirough which the 
thief originally intended to convey it, at the express direction of the 
owner or his agent, for the purpose of entrapping the receiver, so that 
the property was actually delivered to the receiver by the authority 
of the owner and through his agency. The principle which under- 
lay the décision in each of those cases was that such acts on the part 
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of the owner or his agent had caused the stolen property to lose its 
character as such, and consequently that the perspn in whose posses- 
sion it afterwards came could net be convicted of having received 
stolen property, when the property whiçl?, he actually received was 
not, in a légal sensé, stolen property. 

While we may readily concède that the principle invoked is a sound 
one, yet we are unable to perceive that it is applicable to this case; 
nor can we conceive how, in reason, it can be extended to cover a set 
of facts such as has been developed in this case. The détectives did 
not take or attempt to take the stolen copper in their possession ; they 
did not exercise or attempt to exercise any control or dominion over 
it. The most that they did was to watch it, presumably to see what 
would happen to it, if anything, ahd to prevent its eventually being 
carried away, until the "relief" for whicli they had sent could ar- 
rive. The copper had not, therefore, corne into either the actual or 
constructive possession of the owner. Indeed, before the détectives 
attempted to exercise any control over it, the défendants appeared upon 
the scène and took actual possession of it. Neither did the détectives 
cause, or attempt to cause, the property to be delivered to the de- 
fendants. Hence it did not come into the défendants' possession by 
authority of the owner or through its agency. There is therefore 
missing from this case two éléments which, manifestly, are necessary 
to bring the case within the principle of the before-cited cases. Con- 
sequently we do not think that the copper had lost its character of 
stolen property at the time the défendants took it into their actual pos- 
session. The remarks of one of the judges in Reg. v. Schmidt, supra, 
are very pertinent to the facts in this case. In discussing the question 
^s to when the goods lost their character of stolen goods, he said : 

"Suppose the policeman (wlio was acting for the owner and was in its eni- 
ploy), instead of opening the bundle, had simplu rcatched it icithoîit sayituf 
anything to the porter (ulso the owner's agent) ; sitrcly then the goods would 
not hâve ceaued to be stolen." 

This is precisely what the détectives did in this case. If their ac- 
tions in this case could be said to hâve been a retaking of possession 
of the stolen property, so as to change its character as such, the diffi- 
culties in apprehending criminals in cases such as this would be im- 
measurably increased, and without reason. We are of opinion, there- 
fore, that the learned trial judge committed no error in declining to 
direct a verdict. 

[2] It is next urged, although no exception was taken to it at the 
trial, that the jury were instructed that mère possession of the stolen 
copper was sufficient to impute to the défendants knowledge that it 
had been stolen, and to cast upon them the burden of explaining their 
possession. We do not think, however, that any such construction 
can be placed on the charge. The jury were charged tliat, under the 
testimony in the case, an inference or conclusion that the défendants 
had possession of the copper with knowledge that it had been stolen 
would be justified. The testimony adduced on the part of the govern- 
ment regarding the défendants' connection with the stolen property, 
the method hy which they acquired actual possession, the place where 
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they acqtiired ît, and aïl of the stirroanding circumstances, îf unex- 
plained, would é|eârîy>'tif not irievitably, lead to the conclusion that 
the 'défendants icnew that the property had been stolen. 

Findirig no errôî' in the record, the judgment below is affirmed. 



BECKER-FRANZ CO. v. SHANNON COPPER CO. 

(Circuit Court of Appeals, Ninth Circuit. Aprll 7, 1919.) 

No. 3256. 

1. APPEAL AND EBROR <g=>184 OBJECTIONS IN LOWER COURT — EQUITABLE SUIT 

—Légal Title— Waiveb of Objection. 

Where no objection is rai&ed in tlie trial court to the détermination of 
the légal title to the land in an équitable suit for partition, the objection 
that sueh title .should be determlned at law is waived. 

2. Mines and Mineraxs ®=»23(6) — Assessment Work^ — Fcbpeitube of Inter- 

EST — .Adverse Possession. 

The right to forfeit the interest of a coteuant in a minlng claim for lils 
failure to do his share of the assassment work, glven by Rev. St. § 2324 
(Comp. St. g 4620), was proiierî>y''denIed, where the joint tenant was de- 
nied permission to enter the clalra or to contribute to the assessment work. 

3. Mines and Minekals ©=23(6)— -Assessment Work — Recovert from (3o- 

tenant. 

One who had performed the assessment work on a minlng claim cannot 
compel a coteuant to contribute therefor, where he elaimed the entire 
claim adversely to the cotenant and refused to allow the latter to enter 
on the claira or contribute to the work. 

Appeal from the District Court of the United States for the Dis- 
trict of Arizona ; Wm. H. Sawtelle, Judge. 

Suit by the Shannon Copper Company against the Becker-Franz 
Company for partition. Decree for plaintiff, and défendant appeals. 
Affirmed. 

In November, 1908, the appellant entered into an agreement with J. W. 
Bennie by the terms of which it agreed to convey to Bennie the minlng 
clalms hère in controversy upon payment of the stim of $12,500, of which 
$100 was to be pald upon the exécution of the agreement, and $6,150 upon the 
deposit by the appellant of an abstract of title, and the further sum of $6,250 
ou or before July 31, 1909. It was fùrther agreed that Bennie might at any 
time prior to the last-named date reconvey to the appellant a *^/ioo interest 
in said mining daims in lieu of the last payment, iu which event Bennie was 
glven the right to purehase the appellant's *î>/ioo at any time before Decem- 
ber 1, 1910, for the sum of $10,000. The first two payments were made, but 
the $6,250 payment was not made. The appellant declared a forfeiture and 
brought suit hi the superior court ot the state of Arizona to quiet Its title 
and thereln obtalned a decree quieting its title to the mining claims. Upon 
appeal to the Suprême Court of Arizona, the decree was reversed (Bennie v, 
Beeker-Franz Co., 14 Ariz. 580, 134 Pac. 280} ; the court holding that, al- 
though time had been made the essence of the agreement, that provl- 
siçn had , been w;aived. A second trial was had in the superior court, 
aùd on June 28,, 1915, a decree was again rendered In favor of the appellant 
herein. Upon a' sdéond appeal to the SUp'reme Court, the decree was reversed 
(Bennie v. Becker-Franz Co., 17 Arte, 198, 149 Pac. 749) ; the court ruling that 
the Becker'granz Comt^ny, whlle it held the légal title to the property, was 
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the owner of but an undlvided o/ioo interest therein, and that Bennie was 
the équitable owner of the remalnder théreof. 

' Thereafter, on September 4, 1915, a decree was entered In the superior 
court lu accordance with that décision, buring the years 1911, 1912, 1913, 
ànd 1914, pending the lltigatlon, the annual assessment work was performed 
by the appellant, and on September 14, 1915, the appellant served upon Bennie 
a notice of forfeiture under paragraph 2324, Rev. Stat.î., for failure to pay 
his proportion of sald assessment work. Bennie subsequently conveyed his 
interest in said property to the appelles herein, and the latter brought the 
présent suit in the court below for partition of the mining claims. The ap- 
pellant in its answer to the partition suit pleaded its acquisition of title to 
the appellee's Interest by reason of the forfeiture before mentioned, and de- 
manded that in case the appellee should be decreed to be the owner of si/ioo 
of the mining claims that the appellant hâve judgment against the appellee 
for 51 per cent, of the amounts so expended in assessment work. As against 
the appellant's claim of forfeiture, the appellee in its reply pleaded as estoppel 
the .iudgment of the Suprême Court of Arizona of June 28, 1915, whereby, the 
appellee alleged, the title of the respective parties In and to their undivided 
interests in the mining claims was quieted in each as against any and ail 
claims, deraands, or i>retensions of the other, and the appellee further al- 
leged that Bennie had made due tender to the appellant of his proportion, of 
the cost of the assessment work of the claims for the years 1911 to 1914, in- 
clusive, but that the tenders were refused and rejected by the appellant, and 
that during said years said J. W. Benuie as cotenant was ready and willlng to 
perform his proportion of the assessment work, but that he was excluded from 
the possession of the property, and prevented by the appellant from entering 
upon the same for the purpose of doing the assessment work, and that the 
work so done was done in hostility to the appellee's title, and that of its pred- 
ecessor in interest. 

The court below denied the appellant's claim of title by forfeiture and its 
right to reeover from the appellee any of the costs of assessment work for 
the years 1912 to 1914, inclusive. 

Frank E. Curley, of Tucson, Ariz., and L. Kearney, of Clifton, 
Ariz., for appellant. 

Thomas Armstrong, Jr., Ernest W. Lewis, and R. Wm. Kramer, 
ail of Phœnix, Ariz., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
decree of the court below made no spécifie disposition of the appel- 
lant's claim of title to the appellee's interests acquired through the 
forfeiture thereof for nonpayment of annual assessment work in 
pursuance of a notice of forfeiture given after the décisions of the 
State courts. It decreed only that the appellee was the owner of 
•^i/ioo of the property, and that the appellant was the owner of the 
remaining *®/ioo, and quieted the title of each, and found that the 
property could not be partitioned, and decreed that it be sold by a 
commissioner at public sale and provided for confirmation of the 
several sales by the court and for a final report by the commission- 
er, and that the appellant take nothing by its counterclaim. 

[1] While the gênerai rule is that equity has no jurisdiction to dé- 
termine the validity of a légal title set up by the défendant in a par- 
tition suit and will suspend partition until the question of the légal 
title has been determined at law (20 R. C. L. 729; Clark v. Roller, 
199 U. S. 541, 545. 26 Sup. Ct. 141, 50 L. Ed. 300; Gay v. Parpart, 
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106 U. S. 679, 689, 1 Sup. Ct. 456, 27 L. Ed. 256; Gilbert v. Hop- 
kins [C. C] 171 Fed. 704; Bearden v. Benner [C. C] 120 Fed. 690; 
West V. East Coast Cedar Go;, 101 Fed. 613, 41 C. C. A. 528; Ameri- 
can Ass'n V. Eastern Kentucky Land Co. [C. C] 68 Fed. 721), and 
while it is held in some jurisdictions, as in Litz v. Rowe, 117 Va. 752, 
86 S. E. 155, L. R. A. 1916B, 799, and cases there cited that a con- 
troversy over the légal title arising in a partition suit belongs exclu- 
sively to a court of law, and no acquiescence or consent can create 
jurisdiction over it in equity, \ve think the rule to be followed in the 
fédéral courts is that where, as in the présent case, no objection is 
raised in the trial court to the disposition of the question of the légal 
title by a court of equity, the objection is waived so far as an Appel- 
late Court is concerned (Elder v. McClaskey, 70 Fed. 529, 17 C. C. 
A. 251 [certiorari denied 163 U. S. 685] ; Reynes v. Dumont, 130 U. 
S. 354, 395, 9 Sup. Ct. 486, 32 L. Ed. 934). 

[2] On the merits the appellant's claim to title by forfeiture under 
the provision of section 2324, Rev. Stats. (Comp. St. § 4620), was prop- 
erly denied on the ground that the appellant was holding adverse pos- 
session of the mining claims during the period of time when the an- 
nual assessment work was donc, and Bennie was denied permission 
to enter upon the claims or to contribute to the assessment work. 
Mining Co. v. Mining Co., 6 Utah, 183, 21 Pac. 1002, 5 L. R. A. 2.S9: 
Mallett V. Uncle Sam Min. Ce, 1 Nev. 188, 90 Am. Dec, 484 ; Field 
V. Tanner, 32 Colo. 278, 75 Pac. 916; Trevaskis v. Peard, lU Cal. 
599, 44 Pac. 246; Madison v. Octave Oil Co., 154 Cal. 768, 99 Pac. 
176; Garvey v. Elder, 21 S. D. 77, 109 N. W. 508, 130 Am. St. Rep. 
704. 

[3] Nor was the appellant entitled to be paid out of the proceeds 
realized upon the partition sale any portion of the sums paid out, by 
it for the annual assessment work for the years 1911 to 1914, inclu- 
sive, as demanded in its counterclaim. That a court of equity bas 
jurisdiction iri a partition suit to direct payment by one cotenant to 
another of his proportionate share of assessment work made neces- 
•sary to maintain the life of a mining claim is not to be doubted. 30 
Cyc. 230; McClintock v. Fontaine (C. C.) 119 Fed. 440; Hayne v. 
Gould (C. C.) 54 Fed. 951. But such a right to contribution is lost in 
a case where the cotenant in possession holds adversely to his cotenant, 
and dénies him permission to enter upon the claim or to contribute his 
proportion of the expenses of maintaining the same, for in such a case 
the claim for contribution is inconsistent with the prior acts of the' co- 
tenant in possession, of such a character as to estop him to claim con- 
tribution. Victoria Copper Min. Co. v. Rich, 193 Fed. 314, 113 C. C. 
A 238; Wistar's Appeàl, 125 Pa. 526, 17 Atl. 460, 11 Am. St. Rep. 
719; Van Ormerv. Harley, 102 lowa, 150, 71 N. W. 241. 

We find no error. The decree is affirmed. 
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COUTURE V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 12, 1919.) 

No. 5217. 

1. Larceny ®=»7 — Stealinr Pbopeety of United States. 

One is not gullty of steallng property of tlie United States, in viola- 
tion of Pénal Code, § 47 (Comp. St. § 10214), wliere It was tiie property of 
and in custody of an Indian, though lie was under the guardianship o£ the 
United States. 

2. Ckiminal Lavv <©=3]0 — Common-Law Offenses. 

There are no common-law ofCeuses against the United States. 

In Error tothe District Court of the United States for the District 
of North Dakota ; Martin J. Wade, Judge. 

Joseph Couture was convicted of stealing property of the United 
States, and brings error. Reversed. 

E. T. Burke, of Bismarck, N. D., and Sullivan & Sullivan, of Man- 
dan, N. D., for plaintiff in efror. 

M. A. Hildreth, U. S. Atty., of Fargo, N. D. (John Carmody, Asst. 
U. S. Atty., of Fargo, N. D., on the brief), for the United States. 

Before HOOK and CARLAND, Circuit Judges. 

CARLAND, Circuit Judge. Couture was charged as follows : 

"That heretofore, and on or about the 5th day of July, in the year of our 
Ixird l!)l(i, at the Standing Rock Indian réservation, in the county of Sioux, 
stgte and district of North Dakota, and within the jurlsdiction of this court, 
one Joseph Couture, late of said county, state, and district aforesald, then and 
there being, did willfully, unlawfully, and feloniously take, steal and carry 
away one bay horse then and there the property of the United States of Amer- 
ica, and held In trust for an Indian known as Edward Takes-the-Shield, of the 
Standing Rock Indian réservation ; the said Edward Takes-the-Shield being 
then and tliere an Indian under the charge of a superintendent of an Indian 
réservation, which said property was of the value of five huudred dollars 
($500)." 

He demurred to the indictment on the ground that it did not state 
facts sufficient to constitute a crime against the United States. If the 
indictment charges the stealing of United States property, it is good; 
otherwise not. As the same question was raised by motion for a di- 
rected verdict, we prefer to consider the matter on that assignment. 
The bill of exceptions has attached to it a certifîcate of the .trial judge 
that the bill contains ail the évidence taken at the trial. From the 
bill it appears that évidence was introduced tending to show : 

"That on the 5th day of .Tuly, 1916, one horse, branded 1.35, was stolen from 
land adjoioing the town of Oannou Bail, elaimed by the govérnment to be a 
part of tlie Standing Kock Indian réservation in the state of North Dakota. 
That Edward Takes-the-Sliield, a meniber of the Sioux Tribe of Indians, was 
born on the Standing Rock Indian resen'ation and had llved there ail of his 
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I. : ■'■■;) 
life, and said Edward Takes-theShleld was an allottee Indian, holding hls 
land under what is ealled a trust patent issjied by tlie, government, and that 
hls home was on said àllotment on the 5th day of July, 1916. That he was 
under the charge of an. Indian agent or; superintendent. , That one of hls 
ehildren, who had held an àllotment under a trust patent, had died, leaviiig 
said Edward Takes-the-Shleld as sole heir., That the àllotment of said de- 
eeased child had been sold under the direction of the Secretaryof the In- 
terior and the proceeds deposited with the Indian, agent on the Standing Rock, 
Indian réservation^ That the hôrge In question was purchased by the Indian 
out of, p'roceeds df the .aforesaid. allotinent, àfter a consultation wlth the ai> 
provai of the Indian aéént, fïom a whlte rnan named Beldon, who was not in 
any wây connected wîth the agency. - .1 ■ 

"That Edward Takes-the-Shield arrangea for the purchasé of and selected 
the horse, the purchasé taking placé aboilt threeyears before the alleged làr- 
ceny. The évidence further showéd that In the practice at that ageiicy the 
horse could not be sold or disposed of In any way by the said Takes-the-Shield, 
vs^thoutv the consent of thei Indian agent or superintendent. That the horse 
was when stolen, in the custody of Edward TaUes-the-Shield, who had taken 
it with him to a célébration at the town pf Cannon Bail, and he had the horse 
hobbléd and feeding on land near where the célébration was held." 

[1, 2] As authority for the indictment we are referred to section 47, 
U. S. Pénal Code (Act March 4, 1909; c. 321, 35 Stat. 1097 [Comp. 
St. § 10214]). This section provides for the punishment of stealing 
property of the United States. 

The trial court had jurisdiction to punish the steahng of property 
of the United States but it had no gênerai common-law jurisdiction 
to punish the stealing of the property of any one within its territorial 
jurisdiction. Before a man can be punished, his case must be plainly 
and unmistakably within the statute; United States v. Lâcher, 134 U. 
S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080. An offense which may be- 
the subject of criminal procédure is an act committed or omitted ifl 
violation of a public law either forbidding or commanding it. United 
States V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 h. Ed. 591. There 
afe no common-law offenses against the' United States. United StatéS ' 
V. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698; Unjted States 
V. Hudson, 7 Cranch, 32, 3 E, Ed. 259; Tennessee v. Davis, 100 U. 
S. 257, 25 L. Ed. 648; Benson v. MtMahon, 127 U. S. 457, 8 Sup. 
Ct. 1240, 32 L. Ed. 234 ; United States v. Eaton, supra. 

It must be conceded, we think, that the horse stolen from the pos- 
session of Takes-the-Shield was not the property of the United States 
within the meaning of section 47 of the Pénal Code. Conceding that 
larceny may be committed from a trustée in possession of personal 
property, it does not help the case of the prosecution for two reasons. 
The horse was not in the possession of the United States if they were 
trustées when it was stolen, and no statute of the United States pun- 
ishes the stealing of property from the United States when they sim- ' 
ply occupy the position of guardian towards the owner thereof. The 
civil cases cited by the prosecution, where the courts hâve maintained 
suits by the United States to protect the property of Indians, hâve 
no application, because in those cases the court having jurisdiction has 
the whole field of law and equity to which it may resort. 

.We are therefore of the opinion that, if the indictment charged the 
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stealingéf United States pfoperty, the prpbf failed. If it âlleged that 
the property was held in trust by thfe United 'Stiates.then thé:proof did 
no show an. offense punishable'under;the lawsof thfc United States-.: 
Judgment revefsed. 



FIRST NAT. BANK OF SCOTTDALE v. BLACÇBUEN. 

In re KENNBY. ; 

(Circuit Court of Appeals, Thlrd Circuit March 11, 1919.) 
No. 2420. ^,_,-^ 

1. BANKBUriCT <@=5l65(l) — PREFERENCE INDIRECT PAYMENTI 

Where joint maUer of a note, af ter becoming bankrûpt, pald its face 
value to tlie other maker, who in turn paicl payée, the payaient may be 
recovered as a préférence, if payée banli had reasonable cause to be- 
lieve transfer would efCect a préférence, for the circuitous method of 
payment does not defeat recovery. 

2. Bankeuptct iS=165(1) — Pbefekence — Ekquested Instruction. 

A requested instruction, that money paid by baukrupt while insolvent 
could Dot be recovered as a préférence, unless it was paid to discharge a 
primary Indebtedness of the bankrûpt, held, erroueous. 

In Error to the District Court of the Uïiited States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by A. W. Blackburn, trustée in bankruptcy,. of tlie estate of 
John FrankHn Kenney, against the First National Bank of Scotidale,. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

The eighth assignment of error is as f ollows : 

(8) The court erred in refuslng to affirm tlie seventh point of the UcfiMuliiiil, 
to wit: 

"7. If the jury believe from the évidence that the .$G0O note, whlcli is a p;nt 
of the $3,100 pald to the bank on October ào, 1914, was not a prhiuiiy in- 
debtedness of J. F. Kenney, the bankrûpt, the bank, the défendant in tliis 
case, cannot be eharged with receiving said amouut in préférence to Kenncy'.s 
other creditors." 

Edmond Englert, of Pittsburgh, Pa., for plaintiflf in error. 
Lowrie C, Baiton, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON and WOOEEEY, Circuit Judges, and 
THOMSON, District Judge. 

THOMSON, District Judge. The First National Bank of Scott- 
dale seeks by this appeal to reverse the judgment of the court below, 
which is based upon an alleged illégal préférence obtained by the ap- 
pellant in the bankrûpt estate of John Franklin Kennçy. The ma- 
terial facts are thèse: Kenney, the bankrûpt, since 1912, was engage:! 
in the ladies' and gents' furnishing business in Scottdale, l'a.; ïho 
business being managed by one Falk. Kenney borrowed certain mon^ 

^:»For other cases see same topic & KBY-NUMBER In ail iCey-Numbered DlgiSts & IncitKts 
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eys from the appellant bank, on notes which from time to tinle were 
renewed, three of which form the bâsis of the plaintiff's claim. Thèse 
notes were signed by Kenney and Falk' as joint makers, with a re- 
sponsable iridorser on each note. On the stock of goods insurance 
had been taken out by Kenney in six différent companies, in the ag- 
gregate amount of $8,500. On May 24, 1914, a fire occurred; the loss 
on the goods being adjusted pro rata ampng the insurance companies. 
On October 6, 1914, involuntary proceedings in bankruptcy were com- 
menced against Kenney, in which, on July 6, 1915, he was adjudged a 
bankrupt. At the date of the filing of the pétition, Kenney was in- 
debted to the bank on notes, executed in the manner af oresaid, in the 
sum of $3,650. One of thèse, for $550, having afterwards been paid 
by the indorser, is elirninated from this case, leaving the indebtedness 
to the bank material hère $3,100, represented by three notes, of $1,500, 
$1,000, and' $600, resipectively. 

After the adjustment of the loss, and before the bankruptcy proceed- 
ings, the policies were assigned by Kenney to the cashier of the appel- 
lant bank ; the acceptance of such aSsignments, however, being denied 
by the bank. After the date of the bankruptcy proceedings, to wit, 
on October 26, 1914, two vouchers, each in the sum of $1,822.23, were 
drawn for the insurance moneys, one to the order of Charles Louchs, 
cashier of the bank, assignée of Kenney, and the other to the order 
of Kenney and Louchs, cashier. Thèse vouchers were sent to Ken- 
ney, and after proper indorsement were delivered to the bank, which 
collected them; the proceeds, on October 30, 1914, being deposited by 
the bank in the account of Kenney. On the same day Kenney drew 
his check on the said fund to Falk for $3,100, who thereupon depos- 
ited the check in his own account in the appellant bank, and on the 
same day drew his check thereon to the bank, paying off in fulll the 
three notes, amounting to $3,100, on which he and Kenney were the 
joint makers. The trustée of Kenney brought suit against the bank 
to recover this $3,100, on the ground that it was an illégal préférence, 
and obtained judgment in the court below. 

[1] The payment to the bank was made after the proceedings in 
bankruptcy were commenced and when Kenney was insolvent. It was 
made indirectly by Kenney by the hand of Falk, but "circuity of ar- 
rangement does not avail to defeat it." It was made out of Kenney 's 
funds, by which his estate was diminished, which fact, under ail the 
circumstances, the bank must bave known. The effect of the payment 
was to enable the bank to receive a greater percentage of its debt than 
other creditors of the same class. We hâve présent, then, ail the élé- 
ments which, under the act of Congress (Act July 1, 1898, c. 541, § 
60, 30 Stat. 562, as amended [Comp. St. § 9644]), constitute a préfér- 
ence. This being true, such préférence is voidable at the instance of 
the trustée, if the bank, at the time it received the money, had rea- 
sonable cause to believe that the enforcement of the transfer would 
effect a préférence. This question of fact was submitted to the jury 
under proper instructions, and was found against the appellant. 

Appellant's counsel ^nsist that Falk doubtless received a préférence 
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from Kenney, and that the trustée of Kenney could proceed against 
him, but thatthis does not apply to the bank;. that the latter received 
its mpney when tendered by Falk, as it was compelled to do, and that 
in the absence of f raud or conspiracy to defraud, there is nothing to 
fix a préférence against the bank. To sustain this contention, the case 
of National Bank of Newport v. National Herkimer County Bank, 225 
U. S. 178, 32 Sup. Ct. 633, 56 L. Ed. 1042, is cited. The case does 
not sustain appellant's contention. The payment there made did not 
proceed, either directly or indirectly, f ron> the bankrupt, and the bank- 
rupt's estate was in no manner depleted. thereby. The payment was 
made by a third party oùt of its own f unds, its standing being separate 
and apart from that of the bankrupt. The very reverse is true in the 
case at bar. While the payment was made by Falk it was not his mon- 
ey, but the baflkrupt's; the paymerjt depleting the bankrupt's estate, 
and the creditor being> benefited thereby. 

[2] The fourth, fifth, and sixth assignments of error were with- 
drawn at the argument. It would hâve been error to hâve given the 
instruction called for in the eighth assignment. In the second, third, 
and seventh assignments the court was asked to give binding instruc- 
tions for the défendant. Such instruction would hâve been wholly un- 
warranted under the évidence. 

Finding ho error in the record, the judgment is affirmed. 
256 F.— 34 
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A. G. SPAT^ING & BEOS. T. JOHN: WANAMAKIÎB, JŒW YORK. , 
SAME V. SUGCESSOKS OF SÀMUBt ÊUCKLEY & c6. b'r LONDON AND 

, ', ' ■ 'NEWioRK. ' ; .,..,.:■. 

(Circuit Court of Appeals, Second Circuit. FeUruary 13, 1919.) 
.'. ' ' Nos. 163, 164. 

1. Patents <ê='328 — iNFRiNGEMilîT— GoLi? BAlls.' j ■ 

ïlie Taylor patent, No. 878,254, lor a golf bail pitted with substantlally 
1 circular cavltles, with steep sides at the périphéries only of said cavlties, 
is not infringed by a golf bail having cavlties similar in. shape and size, 
but wbose sides make angles of 35 degrees with the surface. 

2. Patents <ê=>168(2)— Consteuction^ — Re jeotion of Clàim. , • ' 

Where a claim broad ènough to Include defehdant's artlde Was several 
tinies rejected by the Patent OfHce, thé patentée istheteby precluded from 
asserting that the elaims allowed shouW be giveh the same meanlng as the 
rejected claim. 

3. Patents igssieo — Construction — Examination of File Wbappeb. 

The court examines the file wrapper of a patent only to détermine the 
question of estoppel through rejected clainis, and cànnot cohsider the argu- 
ments of the applicant and the examiner. , : 

In Error to the District Court of the United States for the Southern 
District of New York. 

Separate suits by A. G. Spalding & Bros, against John Wanamaker, 
New York, and against the Successors of Samuel Buckley & Co. of 
London and New York, for infringement of patent. Decrees for the 
défendant in each suit, and plaintiffs appeal. Affirmed. 

Thèse are appeals from decrees of the District Court for the Southern Dis- 
trict of New York (Hough, J., presidlng), dismissing the bllls, with costs. The 
suits were based upon daims 1, 2, 4, and 5 of Patent No. 878,254, issued on 
February 4, 1908, to William Taylor of Leicester, England. In each case the 
plalntiff sues as assignée of Taylor, and some question was œade upon the 
hearing of the sufficiency of the évidence of assignment; but this matter is 
not considered in the following opinion. 

The patent recites that the invention relates to golf balls, and bas for its 
principal object to Improve the flight of the bail by giving It "a sustalned 
banging flight" with "a flat trajectory with a slight rising tendency particu- 
larly towards the end of the flight" (page 1, llnes 12-15). It acknowledges that 
in the past it was common to mark the surface of golf balls with grooves of 
even wldth, intersecting each other and leaving between thera isolated polyg- 
onal portions; that another common marking consisted of separate promi- 
nences upon the surface, l'esembling the surface of a blackberry, and named 
for this reason the "bramble" pattern. The patent then proceeds as toUows 
(page 1, lines 30-47): 

"The character of the marking which constitutes the présent invention may 
be described In gênerai terms as an Inverted bramble pattern, and consista 
of Isolated cavities the essentlal features of which are that they must be sub- 
stantlally circular in plan and substantlally evenly distributed. They must be 
shallow, and their sides, particularly at the lip of the cavity, must be steeii. 
Steepness of the cavity walls Is essentlal to the hangiiig flight, but excessive 
depth besides proraotmg the collection of dirt, Is detrlmental to length of flit^bt 
by ofEering great résistance to the passage of the air. Consequently the cavity 

<S=3For ottier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta &. Indexes 
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mustbe shallow attd'tbe steepness, of its walls coi>flned- to the immçjJiate 
neighborhood 6f tne lip." 

Detailed drawîngs set forth sections of tb'é"^proposiea plts, and the spécifica- 
tion States the llmîts of their propef diametér aud thsà lu no caseshould the 
depth: exceed one-eigjith of thaï diametei'. Seyeral forras of section are shown, 
ail, with steep sides at the lips of the cavlty.; the plts diffçr in «ection, in 
soine cases being flàt,at the bottom, in some ellipti,cal, and in soine the spherl- 
caï surface of the bail proper, adjacent to the lip, slopes Inwardly toward'thfe 
lip. Thls last feature is not in issue in the suit at bar. ' '■ 

The claims in issue are as f oUows : 

"1. A golf bail with spherical surface pltted with isolated cavities of large 
surface area relatively to their depth, substantially circiilar in plan, with 
steep sides at the périphéries only of said cavities, and a depth not exceeding 
one-eighth of their diametér. ■ , 

"2. A golf bail with spherical surface pitted with isolated cavities: of large. 
surface area relatively to their depth, substantially circular in plan, with 
steep sides at the périphéries only of said cavities, and dished or concave Bor- 
toms, and of a depth not exceeding one-eighth of tlieir diametér " 

"4. A golf bail with spherical surface pitted with isolated cavities of large 
surface area relatively to their depth, substantially circular in plan, with 
steep sides at the périphéries only of said cavities, and of a diametér not less 
than nlne-hundredths nor gréa ter than flfteen-hundredths of an inch, and of 
a depth not exceeding fourteen-thousandths of an inch. 

"5. A golf bail with spherical surface pitted with isolated cavities with 
large surface area relatively to their depth, substantially circular in plan 
with steep sides at tjie périphéries only of said cavities, and dished or cou- 
cave bottoms, and of a diametér not léss than nine-hundredths nor greater 
than fifteen-hundredths of an inch, ahd of a depth not exceeding fourteen- 
thousandths of an Inch." 

Tlie défendants made balls pitted with spherical cavities similar in propor- 
tion aud size to tjie plaintiff's. The issue in the. case was whether thèse con- 
formed to the words, "with steep sides at the périphéries only of said cavities," 
which are contained in ail the claims in suit. The section of the défendants' 
plts was the are ôf a circle, and the angle subtended varied between 28 degree.s 
for the défendant Wauamakerf 8 bail, and 35 degrees for the défendant Buck- 
ley's. The tangents to the curve of the pit at the lip were therefore, in the 
first case, of 152 degrees, and, in the second, of 145 degrees. The District 
Court found that pits of this character did not answer the élément of the 
claims above mentioned and dîsraissed the bills for noninfringement 

William A. Redding, of New York City, for appellants. 

Samuel Owen Edmonds, of New York City, for appellee John Wana- 
maker, New York. 

W. Hastings Swenarton, of New York City, for appellee Successors 
of Samuel Buckley & Co., of London and New York. 

Before ROGERSand M ANTON, Cireùit Judges, and LEARNED 
HAND, District Judge. 



LEARNED HAND, District Judge (after stating the facts as above). 
[ 1 ] We think this case turns upon the question of inf ringement, as did 
the District Judge, and we hâve no disposition to question the validity 
of the patent giving it any scope which the reasonable intent of the 
claims can carry. We therefore consider simply the meaning of that 
language, présent in ail the claims, "with steep sides at the périphéries 
only of said cavities." As to this the parties differ — the défendants in- 
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sisting that it positively requires steep sides; the plaintiff, that ît neec! 
mean no more than that the relatively steepest part of the sides must 
be at the lips, or, as the Patent Office phrased it, "périphéries." If the 
plairttiff's contention be correct, any angle between the tangents at the 
lips would answer the claims provided it were less than any angle be- 
tween similar tangents drawn elsewhere. It would follow that the 
claim only meant that the pit should not be made up of two convex 
sections. In short, the expression would mean no more than that the 
pit must be concave in section. 

Now it is perfectly clear that the patent did not mean this at ail. 
The patentée supposed that he had discovered an invention dépendent 
upon the two éléments : First, that the pit should hâve steep sides ; and, 
second, that it should be shallow. About the first he is explicit, for 
he says (page 1, lines 39-41), "Steepnessof the, cavity walls is essential 
to the hanging flight,'' and the hanging flight was one of the objects 
of his invention. That he meant not merely that the steepest part of 
the sides should be at the lips, as the plàintifif asserts, is clear from 
what immediately follows the quotation just given. He had asserted 
that it was steepness, and not the position of that steepness, which was 
essential to his patent, and he proceeded to coiisider thie necessary limi- 
tation of this élément of his invènfjon. If the sides wère steep, it fol- 
lowed that the pits must be deep unless their angle chahged. But ex- 
cessive depth would colle'ct dirt and would shorten the flight. How, 
then, should he accommodate the two l'equirements ? He f umishes the 
answer, saying', "Consequéntly thé'éavity must be shallow and the steep- 
ness of its wall confined to the immédiate neighborhood of the lip." 
Now ail this was not merely a roundabout way of saying that the pit 
must be concave. He could hâve said that much more simply, and it 
would indeed haVe necessarily followed from the gênerai description 
of the patent as an invert^d "bramble." And so, when he used the 
phrase (page 1, lines 38^39), "their sides, particularly at the lip of the 
cavity, must be steep," he meant what he said ; that is, "steep," as dis- 
tinct from "sloping." 

We do not think it necessary to confine the patent to the angle of 90 
degrees between the tangents at the lips, as is stated in the spécification 
(page 1, lines 61-62), although it would be a somewhat strained inter- 
prétation which treated an angle of more than 90 degrees as "steep." 
If any one thinks that an angle of more than 90 degrees left the sides 
steep, it may be so. Certainly angles of 152 and 145 degrees by no 
reasonable extension of the words fall within the adjectivé selected. 
The patent has already been once declared void for indefiniteness, and 
too much latitude would, under our own law, as well as under the 
English law, make the disclosure insu.fficient, beca'use it would be in- 
capable of serving as a guide in manufacture. But the question of in- 
definiteness we pass, assuming for présent purposes that the adjectivé 
"steep" is sufficient f or .practical manufacture. Ail we need say hère 
i s that, however vague may be the contrast between "steep" and "slop- 
ing," it is cleaHy indicated, and that the defendànt's balls in any view 
are only sloping. ' ' - ; 
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The fact is that the patentée miscoficeived his invention. He sup- 
posed that something akin to a ledge was necessary to produce the flight 
he was after. The proof is to the contrary. A shallow saucer, the 
sector of a circle of small angle, produces quite as good results as the 
patented bal!. The patentée having misconceived the conditions of what 
he wished, the plaintifï hopes now to appropriate a broader invention 
discovered by another and resting upon the élimination of one of the 
éléments which the patentée supposed necessary. Obviously this he 
cannot do. 

We cannot, therefore, agrée that there is any ambiguity in the claims 
of the patent, and we should be content to rest there, if necessary ; bui 
an inspection of the file wrapper corroborâtes the conclusion which we 
hâve reached. On October 10, 1906, the applicant proposed a riew 
claim — claim 2 of that date — in the f ollowing words : 

"A golf bail wlth spherical surface pitted with isnlated cavities of a diame- 
ter not less than niue one-hundredths nor greater thaii flfteen one-hundreths 
of au inch and of a depth not exceeding fourteen one-thousandtlis of an inch." 

New this claim proposed an extension of the patent of precisely the 
scope which is necessary to cover defendant's balls and without which 
the claim does not cover them. It eliminated the question of steep sides, 
and yet it was obviously intended to cover a cavity which was concave 
in section ; that is to say, one in which the steepest part of the section 
was at the Hps. The plaintifï does not assent to this interprétation of 
the proposed claim. Its reason is that the patent to Femie, on which 
this claim was rejected on October 31, 1906, and again on December 
17, 1906, and February 19, 1907, covered pits which in section exhib- 
ited two convex curves, meeting in a deep point in which mud would 
gather. It may be that one might follow P'ernie's patent and make a 
bail with such cavities, but it is quite clear that, read on those spéci- 
fications, the pit must bave been concave in section. This f ollows f rom 
that part of the spécification (page 1, lines 32-33) which described in 
gênerai terms the patentee's balls as pitted with inverted "brambles." 
Now whatever else "inverted brambles" means, it only covers pits con- 
cave in section, and the proposed claim would hâve been read in that 
sensé. It seems to us necessarily to follow that the proposed claim 
would hâve covered only such a pit, and that therefore, while it pro- 
posed a claim of greater latitude than those eventually granted, it could 
not hâve been construed as covering a pit such as the applicant insisted 
might follow withinFernie's practice. 

[2, 3] Therefore the succes-sive- rejections of this claim necessarily 
involved the rejection of the construction which the plaintiff seeks to 
put upon the patent at the présent time — or at least, so it seems to us — 
and concludes it by estoppel f rom the interprétation which it now seeks 
to put upon those claims which the patentée eventually got. ^Ve take 
this occasion, however, once more to say that in the considération of 
a file wrapper we do not look at the arguments of the applicant to the 
examiner. We wish it to be understood that, as we conceive the pur- 
pose for which the file wrapper cari' beexamined, it covérs simply the 
question of estoppels through' rejected claims. The whole doctrine is 
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somewhat andmalous àt best» since ifc involves loôkin^at.preliminar y 
négociations in the interprétation of à formai document intended to be 
thè; final mémorial of the parties' intentions. The practice, however, 
is too well settled for us to disturb, and we hâve no intention of casting 
any doubt uponùti This court, nevertheless, has twice already disap- 
proved the practice of bringing into that interprétation the arguments 
of.'an applicant. Westinghouse Electric Co. v. Condit Elec. Mfg. Co., 
194 Fed. 427, 430, 114 C. C. A'. 389; Auto Pneuniatic Action Co. v. 
Kindler & Collins, 247 Fed. 323, 328, 159 C. C. A. 417. We repeat 
now that disapproval. 

: ' Finally, we agrée vfîth the plaintifï that the use by Jack White in 
England of balls similar to the défendants' is not matêrial to the dis- 
position of this case, in the absence of .proof that Taylor, the patentée, 
knew of the use before his invention. As a prior use it has no rele- 
vancy to the validity of an American patent. The issue of whether 
Taylor was in fact a prior inventor it is not necessary for us to con- 
sider. 

The decrees are affirmed, with costs, and the bills dismissed for non- 
infringement. ^ 



H. KOPPERS CO. V. OTTO COKING 00., Inc., et al. 

(District Court, D. Delaware. January ÏS, l!>i9.) 

No. 348. 

1. Pateîîts <3=328 — Vaudity and Infringemekt— Gas Furnace and Coke 

OVEN. . 

The Koppèrs patent, No. 818,033, claims 1 and 5, for a gas furnace or 
coke oven, held valid as disciosing patentable invention, not anticipated, 
and infringèd. ' 

2. Patents <S=>32&^Infringemekt — Regenerative Coke Oven. 

The Schniewind patent, No. 673,928, for a regenerative coke oven, held 
not infringèd. 

In Equity. Suit by the H. Koppers Company against the Otto 
Coking Company and another for infringement of patent. On final 
hearing. Decree rendered for plaintifï. 

Frederick P. Pish, of New York City, Henry Eove Clarke, of Chi- 
cago, 111., and Sylvester D. Townsend, Jr., of Wilmington, Del, for 
complainant. 

Francis T. Chambers, of Philadelphia, Pa., OdiniRobçrts, of Boston, 
Mass., John E. Hubbell, of Philadelphia, Pa., and Thomas F. Bayard, 
of Wilmington, Del., for défendants. 

ORR, District Judge (specially presiding). This suit in equity i& 
before the court upon final hearing upon proofs taken out of court. 
The plaintifï charges the défendants with the infringement of claims 
1 and 5 of United States patent No. 818,033, issued April 17, 1906, 
to Heinrich Koppers for a gas furnace or coke oven. The défenses 
interposed against the Koppers patent are lack of patentable invention, 

^=9Foi otber cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digesta & Indexe». 
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anticipation, and noninfringemënt. ■ In addition to those défenses, thS 
défendant Ottb Coking Company has set up a counterclaim against 
the plaintifï, alleging inf ringement by the plaintifï of claim 1 of United 
States patent No. 673,928, issued May 14, 1901, to Frederick William 
Charles ^Schriiewind for a régénéra tive coke oven. To the counter- 
claim aforesaid, the plaintifï has set up as défenses lack of patentable 
invention, anticipation, and noninfringemënt. 

[1] Both of the patents above mentioned relate to an art which 
has bçen develqped in a marked degree in récent years. Furnaces for 
the manufacture of gas from coal hâve been used for many yèars; 
furnaces for the manufacture of coke from coal hâve been used also 
for many years. In the distillation of the coal for the production 
of the gas, coke was necessarily left as a residuum, usually a soft and 
spongy product known as gashoùse, and sometimes as domestic, coke. 
It was deemed the by-product resulting from the production of gas. 
In the distillation of coal for the production of coke, known as metal- 
lurgical coke (for there can be no such coke produced, except by dis- 
tilling out from coal, its volatile constituents), the gases were deemed 
the by-products and were generally permitted to be wasted. To de- 
velop a furnace by means of which ail volatile constituents of coal 
could be utilized, and at the same time metallurgical coke would be 
produced, became the hope of many who directed their studies to that 
end. Mr. Koppers must hâve attained that end, for it appears that 
over 80 per cent, of ail the by-product coke ovens built within the last 
10 years in the United States hâve been Koppers ovens and repre- 
sent an investment of over $50,000,000. Whether the plaintiff, as 
owner of the Koppers patent, is entitled to any protection, against 
competitors who infringe the patent, is the main question in this case. 

So far as the record shows, Koppers ovens are built in association 
with each other ; 60 or more being often built side by side. To such 
group the name "battery" appears to hâve been given. A battery of 
ovens is constructed wholly of masonry of heat-resisting bricks, and 
is about 25 feet high, 40 feet wide, and perhaps several hundred feet 
long. The whole structure rests upon a cernent floor or mat. The 
coking chambers are in the second story, as it were, of this large struc- 
ture. Each of thèse coking chambers is long, high, and narrow, about 
40 feet long, or the width of the battery, about 10 feet high and about 
20 inches wide. It is charged with about 13 tons of coal from the 
top. It has end doors, by means of which the coke may be pushed 
out. In the wall between the coking chambers is a séries of heating 
chambers or vertical flame flues. Within what may be called the 
first story of the battery are the pillar walls nece<isary to support the 
coking chambers. Like the coking chambers, thèse pillar walls are 
transverse of the battery. Between thèse pillar walls are located the 
regenerators, which directly communicate with the heating chambers 
or flame flues in the heating walls of the coking chamber. The func- 
tion of regenerators is to preheat the air or gas before the combus- 
tion thereof takes place in tlje heating chambers. They are built in 
sets,, and the opération is such that the bumt gases resulting from 
combustion ar-e drawn ofï through one règenerator for a time, and then 
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for a like perîod are drawn off through the other regenerator, with a 
reversai of the opération at more or less regular intervais. The regen- 
èrators are usually filled with fire brick so piled as to leave many in- 
terstices of such appareftï uniform character as to give the name 
"checker brick" to the construction. The burnt gases, being drawn off 
through this checker brick, give it great beat, and when the opéra- 
tion is reversed, the air or gas, as the case may be, admitted to form 
the combustion in the hèating chambers, has been very greatly pre- 
heated. In this way, a greater uniformity and intensity of heat.is ap- 
plied to the coal in the coking ovens. To form a pair of regenera- 
tors between the pillar walls supporting the coking chambers, a par- 
tition wall is provided for, which extends in the same direction as 
the battery; that is to say, at right angles to the direction of the cok- 
ing chambers and the supporting pillar walls. In the so-called first 
story are also pipes for the introduction of the gas, the channels for 
the introduction of the air, and the channels for withdrawing the waste 
gases. 

The claims of the patent in suit are: 

"1. In a coke oven, a séries of heating chambers and coking chambers inter- 
mediate the heating chambers, comblned with a séries of regeuerators below 
and parallel to the lieating chambers and conimuuicating directly therewitb, 
substantially as specified." 

"5. A coke oveu provided with colilng chambers, two sets of heating cham- 
bers intermedlate the coking chambers, two sets of regenerators communi- 
cating with tlae heating chambers and arranged below the coking chambers, 
and a partition between the regenerators, substantially as specified." 

This court is unable to find, f rom the évidence submitted, that the 
combination of either of said claims is found in the prior art. Heat- 
ing chambers and coking chambers intermediate the heating chambers, 
combined with a séries of regenerators, are found in the prior art sep- 
arately and in combination; but regenerators directly communicating 
and parallel with the séries of individual flame flues at the side of each 
coking chamber in the coke oven battery are not found. Regenera- 
tors below and transverse to the heating chambers are old in the coke 
oven art. The most important création of Koppers was the "direct, 
individual flue régénération," to use a condensed expression of plain- 
tifif's brief, 

The Koppers patent, therefore, cannot be held to hâve been antic- 
ipated, or to lack patentable invention. This court is inclined to adopt 
the language of the Suprême Court in Diamond Rubber Co. v. Con- 
solidated Tire Co., 220 U. S. 428-435, 31 Sup. Ct. 444, 447, 55 h. 
Ed. 527: 

"Knowledge after the event Is always easy, and problems once solved pré- 
sent no difficultles, Indeed, may be represented as never having had any, and 
expert witnesses may be bronght forward to s:how that the new thlng whlch 
seemed to hâve eluded the search of the world was always ready at hand and 
easy to be seen by a merely skillful attention. But the law has other tests of 
the invention than subtle conjectures of what might hâve been seen, and yet 
was not. It regards a change as évidence of novelty, the acceptanee and 
■utBlty of change as a further évidence, even as démonstration." 
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The acceptance and utility of the Koppers oven seems to be almost 
a démonstration of its novelty. No other conclusion can be reached 
than that the Koppers patent is a valid patent. 

The question as to whether or not the défendants are infringers 
needs little considération. The défendant Otto Coking Company has 
made, and the défendant Wilputte Coke Oven Corporation intends to 
make, what they call "Wilputte ovens." The Wilputte oven is so 
like the Koppers oven that one hésitâtes to find a différence between 
them. The défendants hâve interposed in the regenerators, which 
are underneath and parallel with the heating chambers, a number of 
slight brick partitions, with the resuit that they bave a number of 
small regenerators, which, if the partitions were removed, would to- 
gether form the larger regenerators of Koppers. When the burnt 
gases hâve ceased to flow in the direction of one side of the battery, 
and by draft are diverted to the other side of the battery, and air or, 
gas is admitted from the side where such flow has been stopped, a 
number of smaller regenerators operate to do the preheating which 
the larger regenerator of Koppers would bave donc. And as the 
burnt gases are withdrawn by draft from the other side of the bat- 
tery, they tend to give beat to a large number of small regenerators, 
instead of the larger regenerator which Koppers has provided. No 
advantage can be allowed to the défendants by reason of the subdi- 
vision of the larger regenerators of Koppers to the smaller regener- 
ators. The défendants' structure has the regenerators directly com- 
municating and parallel with the séries of individual flame flues. 

The défendants hâve also taken the position that, hecause they bave 
devised openings through the pillar walls supporting the coking ovens, 
and filled such openings with checker brick connected up with the 
checker brick of their small regenerators, they bave constructed their 
regenerators so that they are not transverse of the battery, but longi- 
tudinal thereof. The openings in the pillar walls, after they bave been 
filled with checker brick, are so small that they cannot be deemed of 
any importance in the défendants' structure. They do not connect 
the différent regenerators, so as to make them one long regenerator 
running longitudinally of the battery. 

A great deal appears in the record with respect to the method used 
by Wilputte lo introduce the air supply, and the method for recover- 
ing the waste gas, none of which need be discussed, because they are 
not really material to the issue. The défendants bave not neglected 
to use the disclosures of Koppers as expressed in bis patent. Their 
ovens, like the Koppers ovens, hâve regenerators directly communi- 
cating and parallel with the séries of individual flame flues alongside 
each coking chamber in the coke oven battery. It should not be urged 
with seriousness that Koppers did not create that combination and 
relationship. It appears clearly in the patent. Perhaps it appears even 
more clearly in the file wrapper of bis patent and in the original spécifi- 
cation, which, because of its inartificiality, was withdrawn. The con- 
clusion must be reached that the défendants are guilty of infringe- 
ment of the Koppers patent. 
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There temains to be considered theVcounterclaim, which is bà'sed 
tipon Schniewind's patent aforesaid. ■ The claim of this' patent: in con- 
troversy is claim 1, which is as folio ws : 

> "1. In eombination wlth a séries of horissontal externâlly heated coke ovens 
having heating flues, as C, situated betw^en thcir walls and partitions, as Di 
D', Z)2, etjç., dlviding sald flues into a séries of combustion chambers connected 
at top by âue passages, as Ds, ds, a séries pf gas burners, as Gf', (?2, etc., sup- 
plying said combustion chambers wlth gas, a pair of regenel'àtors, as /, 1', 
and flues, as H, F afid W, F', Connecting each regenerutor wlth a' group o£ the 
combustion chambers, asspecifled, and so that lieated ^ir is supplied by pué 
regenerator, to one group.of combustion chambcis"! and the products of com- 
bustion dràvvri through the other group of chambers iiito aud throu'gh the otlier 
regenerator." 

[2] Inasmuch as we hâve aiready held that the invention of Koppers 
was not anticipated in the prior art, it must f ollow logically that the 
Schniewind patent has not been inf ringéd by the Koppers oven. The 
Schniewind construction restsupon métal vertical columns and cross- 
beams, and has under'neath the superstructure two regenerators, which 
are placed longitudinal of the battery. There is no direct communi- 
cation with heating chambers intermediate coking chambers. The first 
point of combustion in the Schniewind patent is below the plane of 
the bottom of the coking ovens, and not, as in the Koppers patent, in 
such plane. The Schniewind eombination is not the Koppers. During 
the life of the Schniewind patent (which has expired) it never met 
with any marked degree of success, in this country, at least ; whereas,, 
the adoption of the Koppers invention has become very widespread. 
There could not hâve been in the one the intensity and uniformity of 
beat which is found in the other, and which is of the utmost im- 
portance in procuring the rapid distillation of coal and fréquent dis- 
charges from the ovens of metallurgical coke. 

From the foregoing considérations, the conclusion is reached that 
the Koppers patent is a valid patent, that clainis 1 and 5 bave been in- 
fringed by the défendants, and that claim 1 of the Schniewind patent 
has not been infringed by the plaintifï. 

The plaintiflf is entitled to relief. Let a decree be drawn in accord- 
ance with this opinion. 
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SHIPLEY V. HALL.: 

(District Court, E. D. Pennsylvanla. Aprll 9, 1919.) 

No. 1.M1. 

Tbade-Marks and Trade-Names <ê=3iJ:)— Name Subject to Ownership — 
GENERAL Use DP ArbitbaryWoku. 

Where tlie name "Betluibara Wood," invented by plaintlff, by gênerai 
use became tlie descriptive naine for a certain wood many years before he 
secured a reglstered trade-mark for it, lie aequlred no exclusive right to 
tlie name, preventing défendant from handling and selling wood und6r 
that name. 

In Equity. Suit by Malcolm A. Shipley against Fessenden Hall. 
Decree dismissing bill. 

Francis M. Gumbes, of Philadelphia, Pa., for plaintifif. 
Hepbum, Dechert & Norris and Charles J. Hepburn, ail of Phila- 
delphia, Pa., for défendant. 

THOMPSON, District Judge. The plaintiff on April 4, 1907, ap- 
plied for the registration of the trade-mark "Bethabara Wood" for iîsh- 
ing rods. In support of his application he filed a statement setting 
forth that the trade-mark had been continuously used in his business 
since on or about March 15, 1882, and that it was applied and affixed 
to the goods or to the packages containing the same by plaeing thereon 
a printed label on which the trade-mark was shown. A certificate of 
registration, Np. 63,747, was duly issued July 9, 1907. 

In his bill, the plaintiff avers that on March 15, 1882, he adopted the 
arbitrarily selected name "Bethabara Wood" as a trade-mark and means 
of identifying his leading fîshing rods and wood for the m^ufacture 
of the same, and that since that time he has continued to ina^iufacture, 
put up, ship, and deliver specially choSen and prepared wood of high 
grade and quality and marked with the said trade-mark ; that he was 
the first to adopt and use the arbitrary word "Bethabara Wood" as a 
trade-mark for wood so manufactured, and that he is the sole and ex- 
clusive owner of the trade-mark. He avers that he has extensively ad- 
vertised throughout the United States and foreign countries the said 
wood by designating it as "Bethabara Wood"; that by means of the 
use of the trade-mark and the advertisements the wood became known 
and was referred to, bought, sold, and ordered under the name of 
"Bethabara Wood," and the word "Bethabara Wood" came to iden- 
tify the brand of wood so manufactured, put up, sold, and advertised 
by the plaintiff; that the public, purchasers, and consumers of the wood 
continued to identify it by the trade-mark "Bethabara Wood," and the 
title has come to indicate its origin, manufacture, and production to 
purchasers and consumers. He charges that the défendant is an im- 
porter and manufacturer of foreign woods, and is using upon inferipr 
wood not manufactured by the plaintiff the mark "Bethabara Wood," 
thus inf ringing the plaintiff's trade-mark. 

. It appears from the évidence that the plaintiff in 1862 became engag- 
ed in business with his father under the name of A. B. Shipley & Son 

<S:=5For other cases see same toplo & KEY-NUMBER in aU Key-Nuûlbered DIgests & Indexée 
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in the manufacture and sale of fîshing rods and tackle; that the busi- 
ness was later conducted in the name of the plaintiff, Malcolm A. Ship- 
ley. In 1880, the plaintiff learned that some one in England had used 
a certain kind of wood to make fishing rods and sent to England and 
got some of the wood. He then concluded, that he would exploit it 
and gave it the arbitrary name "Bethabara Wood" and started to ad- 
vertise it. The wood in question is of close texture, hard and résilient, 
àhd cornes from' Britisli Guiana, where it was known as "Washaba" 
wood. It was described, as early as 1881, in a work by Dr. James A. 
Henshall on "Black Bass," as having been introduced by A. B. Ship- 
ley & Son for making fishing rods. The plaintiff sold some of the 
wood to F. D. Divine, a rodmaker, of Utica, N. Y., by whom it was 
advertised for sale as "Bethabara Wood" in 1883 in the "American 
Angler." Itwas also imported and used for nearly 25 years prior to 
1907 by oïhers for the manufacture of fishing rods for sale, and was 
sold in square strips to fishermen for making their own rods and to 
dealers, and was advertised by them, under the name of "Bethabara." 
Thus "Washaba" wood, long before 1907, came to be known as "Betha- 
bara Wood" to manufacturers, dealer.';, and fishermen in this country, 
and finally it came to be known as "Bethabara Wood" in the country 
frOm Which it was exported. 

There is no évidence that the plaintiff, in using the name "Bethabara 
Wood" for fishing rods for.many years af ter 1880,' had the exclusive 
use of the word arbitrarily selected by him as the name for "Washaba" 
wood, as indicating its origin in him ; but there can be no doubt that 
the word "Bethabara" hâd corne to indicate "Washaba" wood as a gen- 
eric or descriptive name, and was so used generally throughout the 
trade, artd by the purchasing pubhc, and that it alone was used as a 
name for Washaba wOod by importers, manufacturers, and dealers. 
In short, the évidence shows that, although the word "Bethabara" was 
originally adopted by the plaintiff'- as a term for Washaba wood, it came, 
by'use, association, and acceptation, to be the descriptive name for 
Washaba wood, and in the trade and to purchasers it was not dis- 
tinctively cohnected with the plaintiff or the plaintiff's manufacture. 
The évidence to sustain this conclusion is so overwhelming that it is 
not necessary to réview or discuss it. 

When the plaintiff obtained his trade-mark, therefore, he was not 
entitled to the exclusive use of the word "Bethabara," invented by 
him 27 years before. The plaintiff has not attempted to show the sale 
by the défendant of fishing rods bearing his trade-mark, but there is 
évidence of two sales by the defendatît of small quantities of Washaba 
wbùd in squafé Strips for the purpose of' making fishing rods under the 
nahie of "Bethabara Wood." There waâ no mark or brand upon the 
wood so sold by the -défendant in imitation of the plaintiff's regiètered 
trade-mark. The défendant, in using the name and selling the wood as 
"Bethabara Wood," did not invade any right which the plaintiff had. 

The plaintiff haying failed to establish an exclusive right in the name 
as a trade-ftiark, or infringement upon the part of the défendant, the 
bill must be dismissed. 

A decree will be entered accordingly. 
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In re GOLDBERG. 

(District Court, D. Massachusetts. March 21, 1919.) 

No. 24525. 

1. Bankruptct <S=»407(5) — Discharge — Denial — False Financial Sïate- 

MENT.' 

Tliat discharge of bankrupt may be denied on the ground of substanti- 
ally false statement on whlch crédit was obtalned, there must hâve been 
Intentional dlshonesty, he must hâve knovra the statement was false, and 
intended to deeeive by It. 

2. Bankbxjptcy ®=»414(1) — Proceeding for Discharge — Presumption — 

Knowuidge and MEANINQ'. 

Relative to refusai of diseharge because of false statement of bank- 
rupt on which lie obtalned crédit, that persons know what tliey slgn 
and mean what they say is a presumption of fact, which, though not 
conclusive, is, as ap'plled to business men, one of the weightiest known 
to the law. 

3. Bankruptcy <ê=»415(3) — Application for Discharge— Conclusion of 

Reiferee — Review by Judgb. 

Though "assessed value," which bankrupt purported to give in a state- 
ment on which he obtalned crédit from a trust company, is a definite 
thing, well understood by ail business men, conclusion of référée, on 
application for and objection to discharge of bankrupt, that he dld not 
in tend to deeeive by hls statement, cannot be said to be pluinly erro^ 
neous, and so must be accepted; his previous statements, similar in 
character, eovering several years, and, so far as appears, not used in 
a fraudulent way, belng in évidence, and he testifying that he hiid al- 
ways put in the properties at what they cost him, and that this and their 
values, were known to the treasurer of the company. 

In Bankruptcy. In the matter of William Goldberg, bankrupt. On 
application for a discharge. Discharge granted. 

Phipps, Durgin & Cook, of Boston, Mass., for objecting créditer. 
M. J. Sawyer, of Boston, Mass., for bankrupt. 

MORTON, District Judge. The spécifications of objection now re- 
lied on are based upon an alleged false statement in writing made by 
the bankrupt to the objecting creditor, the Liberty Trust Company, 
for the purpose of obtaining crédit. It was on a printed blank fur- 
nished by the trust company. The portions alleged to be false relate 
to real estate only. The language is "real estate (assessed value), as 
follows." Then follow values for three différent parcels, which admit- 
tedly greatly exceeded the assessed values. 

The évidence is not reported, except the statement in question and 
certain similar statements which preceded it; and the findings of the 
learned référée must be accepted, unless, upon tlie face of his report, 
when read in connection with the statements referred to, they appear 
to be plainly wrong. 

[1] That the statement was made, as asserted by the objecting credi- 
tor, and was substantially false, is beyond question. It is settled that 
intentional dishonesty is a necessary élément in the objection relied on. 

$=»For other cases see same topic & KEY-.\UMflEK in ail Key-Numbered Dlgests & Indexe» 
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In re O'Callaghan (D. C.) 29 Am. Bankr. Rep. 304, 199 Fed. 662; 
Collier on Bankruptcy (lOth Ed;) pi 353 a; Remington on Bankruptcy 
{2d Ed.) § 2560. The issue is .^vhçther, the banl^rupj:, knew that the 
statement was false and intended to deceive by it. The learned référée 
has found that he did not. 

[2]-: There is a presumption that : p;ersons kno\V: what they sign and 
mean what they say. The presumption is one of fact, and, of course, is 
not coriçlusive. As âppljed t5 business men, it îs, 'hbwévef, one of the 
weightîèst presumptipris Icnown tp tlïe law,' and ûhe ,oï the most im- 
portant. This case turns on whether the leàrned référée gave due 
weight to it. ,,,... 

[3] "Assessed value". is a definite thingywell undejstood by ail busi- 
ness mçn. ^t seems diffidult to bfelieve''thkt a misstatement coneerning 
it can iiave been innocent and in gopd faith^ The lèartlèd référée sug- 
gestsHhat the words are in small type,; but an j,nspecti(?n of the, state- 
ment shows that they are in exactly the same type as the restof it. 
Aside f rom the previous statements and the testimony coneerning thern; 
I should hâve no hésitation in saying that the lèamed référée was plain- 
ly wrcing in his cortclusion'and h^id overvalued protestations of inno- 
cence and goodfaith by the bankrupt, 

Thé previous statements, similar in character, werç admissible as 
bearing upon the alleged f raudulent intenta They cpvered several yèars, 
and, so far as appears, v/ere not used- in any f raudulent way. The 
bankrupt testified, açcordiijg tP the certificate, that ths treasurer of the 
Trust Company knew that the figures as to real estate çontained in 
those statements, although purporting to be assessed values, really rep- 
rcsented what the bankrupt had paid for the properties : 

' ''Ke fthe bankrupt] testlfled that he liacl always put In thèse properties at 
their value, or what they cost him, and that their values were known to 
Mr. Sturgis [the treasurer] or the bank." Report of Eeferee, p. 2. 

In the présent state of the record, this testimony must be taken as 
true. On that assumption it cannot be said that the conclusions of 
the learned référée were plainly erroneous. 

It fpllows that his report must be cPnfirmed, and the discharge 
granted. 
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In re NORM;aN. / 

(District Court, D. Montana. March 18, 1919.) 
': ' ■ No. 140, 

JuDOMENT <g;=9828(l)— Ees Judicata — Denial of Natubalization. 

A State court's déniai of leave to file a naturallzatlon: pétition ts res 
Judicata, so as to be blndlng upon a fédéral court ; and if ttie governraent 
continues to oppose tlie alien's' application, bis only remedy Is to renew 
thé application five years after tlie occurrence for Which the state court 
denied it. 

Motion by George Norman for leave to file a naturalization pétition, 
Denied. 

R. E. Hammond, of Havre, Mont., for petitioner. 

E. C. Day, U. S. Atty., of Helena, Mont., for the United States. 

BOURQUIN, District Judge. Upon notice to the United States at- 
torney, wlio opposes, Norman moves for leave to file pétition for nat- 
uralization. 

The movirig papcrs, alone before the court,, allège that in December, 
1918, a State court denied Norman's like pétition by order that, "it ap- 
pearing thaï potitinner, ,a single man, vvithout dependents, and a gov- 
ernment hfiiiie'^rcaii'îr, clainied exemption from military service, denied 
vvith prejiiclice"; that the undisputed évidence before said court was 
that Norman cngagcd in farming upon leased land, and in accordance 
with governniental instructions he did claim and receive deferred class- 
ification in the draft; that the state court found no objection to Nor- 
man's moral character, but denied him admission to citizenship because 
of said deferred classification alone; that said court denied his applica- 
tion for rehearing, and informed him that his subséquent pétition would 
be denied; that he at no time was a government homesteader. It does 
not appear whether or not the United States participated in said hear- 
ing, nor whether or not formai decree has been entered. If the situa- 
tion is as Norman allèges, and if he can satisfy the United States there- 
of, it would seem that in good conscience the United States ought to 
consent to reapplication for citizenship by him. For the proceedings 
before the draft board unimpeached, its order of deferred classifica- 
tion is a conclusive adjudication that therein Norman CQuld best serve 
the United States at war, and that to seek deferred classification was 
not only his. right, but was ^Iso his duty. And the judgment of the 
board was entitled to the like respect in said st^te court, that the ^t- 
ter's judgment is hère. 

It is to be noted that, to the end that eyery person \vquld be em- 
ployed where most useful to the United States, and not at ail to create 
privilèges for a favored few, the Sélective Draft Law (Act May 18, 
1917, c. 15, 40 Stat. 7t [Comp. St. 1918, §§ 2019a, 2019b, 2044a- 
2044k] ) provided for exemptions, some absolute, some conditional upon 
the judgment of the boards, some partial by way of deferred classi- 

SssFor other cases see um« toplc & KET-NUMBER in ail Key-Numbered Digests & Indexes. 
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ficatîon and also conditional upon the board's judgment. Judges are 
of the absolute exemptions. In view thereof, and of Norman's allé- 
gations herein, that the judge of the state court determined that par- 
tial exemption stamped Norman as unfit for admission to the same citi- 
zenship as the judge enjoys, is incompréhensible, unless imputed to that 
fierce, fiery, and intolérant emotionalism that in religion.' takes the f orm 
of the Inquisition, St. Bartholomew's, and Smithfield, and in citizen- 
ship too often finds expression only in anathema upon those who fail 
to measure up to individual standards of patriotism to which their spon- 
sors do not conform. 

Be the truth what it may, however, be the injustice to Norman what 
it may, settled principles preclude this court f rom inquiring therein. 
This his collatéral attack upon said court's judgment must fail. To 
that, the judgment is impregnable; and it is res judicata so long as the 
United States insists upon the benefit of that judgment against a man 
whose only offense (if he tells the truth hère, and which is uncontra- 
dicted) is that he served the United States where best he could and 
where it said he should. For though naturalization proceedings are 
wholly statutory, final orders therein are so far of the nature of judg- 
ments that they ought to be and must be held subject to the law of judg- 
ments. Therefore, since it f oUows that Norman's allégations cannot be 
çonsidered herein to impeach the state court's order aforesaid, it must 
be hère inferred that, as found by the state court, Norman "claimed 
exemption from military service" and under circumstances in évidence 
before it warranting the state court to find, and that it did find, he had 
not the "good moral character" and the disposition to the "good order 
and happiness" of the United States, necessary to qualify him for ad- 
mission to citizenshîp. Although the naturalization law (Act June 29, 
1906, c. 3592, 34 Stat. 596) does not expressly forbid, and even con- 
templâtes, repeated pétitions for citizenshîp after pétitions denied, such 
repeated pétitions can be only in accordance with the gênerai law of 
procédure, judgments, and res- judicata; that is, when changed con- 
ditions justify, wheri (as the naturalization law virtually stipulâtes) "the 
cause for such déniai has since been cured or removed." 

If Notman has been injured by abuse of judicial discrétion and by 
exercise of mère aAitrary power, the présent attitude of the United 
States maintained, his only remedy is to maintain a good moral charac- 
ter, etc., for five yearâ subséquent to the claim of exemption found by 
the state court, and so cure or remoVe the cause of thé state court's dé- 
niai as aforesaid. Whereupon he may pétition anew for citizenshîp. 
See Guliano's Case (D. C.) 156 Fed. 420, and Centi's Case (D. C.) 217 
Fed. 834. 

The motion must be, and is, denied. 



UNITED STATES V. WELLES 545 

(2E6FJ 

UNITED STATES, to Vse of FRAXCINO et al. v. WKLLKS et al. 

(District Court, M. D. Pennsylvania. April 10, 191!).) 

No. 000. 

United State.s <@z307(.'{) — Building (îoktkacts — Bond. 

Act Ans- lo, 1S04, as aiiiended by Act Feb. 24, ]i)()5 (Comp. St. § fi!)23), 
aiithorizing laborers and inaterialmen to sue on public contractor's bond, 
contemplâtes one trial, iu wbicli ail claims shall be ad.iusted, and a claini- 
ant failing, witliout a])parent excuse, to particlpate in trial witli otlior 
elaimants, cannot subsequcntly sue on bond. 

At Law. Action by the United States, to the use of Francino and 
others, against M. P. Welles, contractor, and the American Bonding 
Company, as surety. On rule to show cause why the case should not 
be stricken. Rule made absolute. 

R. W. Archbald, of Scranton, Pa., and Jas. G. Glessner, of York, 
Pa., for C. E. Miller. 

Welles & Torrey, of Scranton, Pa., and F. B. Bracken, of Phila- 
delphia, Pa., for Bonding Co. 

WITMER, District Judge. This action was brought under Act Aug. 
13, 1894, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 
33 Stat. 811 (Comp. St. § 6923), to recover upon the bond given by 
the contractor for the construction of the post office building, at York, 
Pa. It was instituted in the name of the United States, by Subcon- 
tractor Francino, in which he was joined by seven other persons claim- 
ing for material and labor furnished in the construction and comple- 
tion of the building. Among the intervening elaimants was one C. E. 
Miller, who when the case was called for trial, after issue joined and 
the usual publication of the list, refused and neglected to submit his 
claim for adjudication without apparent reason or excuse. The trial 
proceeded, and after submission of the intervening creditor's claims, 
excepting Miller, the jury returned a verdict, in favor of the several 
interveners respectively, aggregating less than the penalty named in 
such bond. Final judgment was afterwards entered upon the ver- 
dict. Almost four years hâve since elapsed. The intervening créditer, 
Miller, now cornes and insists on submission and trial in respect of 
his claim. 

The défendants contend that he is too late, having failed to présent 
his claim upon the trial his opportunity has passed : that he is not en- 
titled, under the statute, to separate trial after final judgment has 
been entered in the case. While the several intervening creditors hâve 
admittedly respectively and distinctively independent causes of ac- 
tion (Title Guaranty Co. v. Crâne, 219 U. S. 35, 31 Sup. Ct. 140, 55 h- 
Ed. 72), do they hâve, under the statute, the right to several trials 
byjury? We think not. The statute in its gênerai scope contemplâtes 
one trial or submission for adjudication of ail the intervening claims, 
in order that its provisions may be harmoniously carried into efïect. 
The action provided is on the bond for the recovery of the penalty 

lÊ^sPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe^ 
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which Stands primarily for the protection of the government, and 
then for distribution among the creditors of the remaining part of the 
penalty after the satisfaction of the government's demand. If the 
full amount of the hability of the surety on said bond is insufïicient to 
pay the full amount of said claims and demands, then, after paying 
the full amount due to the United States, the remainder shall be 
distributed pro rata among said interveners. It is quite clear that it 
was intended that the rights of ail parties intervening should be deter- 
mined and adjudicated in one trial and by one judgment; otherwise 
the rights of the several plaintiffs and défendants could net be deter- 
mined and adjudicated as provided. U. S. v. McGee (C. C.) 171 Fed. 
207. 

The obligation of the surety as fixed by the bond is enforced in a 
single proceeding (Brvant Co. v. N, Y. Steam Fitting Co., 235 U. 
S. 337, 35 Sup. Ct. 108, 59 L. Ed. 253), for the benefit of the several 
claimants prosecuted to final judgment and exécution. Such proceed- 
ing, or action, as was said by Mr. Justice Van Devanter, in United 
States V. Congress Construction Co.,222 U. S. 199, 32 Sup. Ct. 44, 56 
L,. Ed. 163, "shall be so instituted and conducted, in point of notice 
and otherwise, that ail demands of that class may be adjudicated there- 
in and included in a single recovery." This, I take it, implies a single 
trial and conséquent judgment, and furnishes suffîcient authority for 
the conclusion reached. 

When this case was set down for trial and in due time tried, Miller 
was afïorded an opportuftity for making out his case against the de- 
fendant, contracter, and the bonding company as surety, and having 
failed to prove his claim, though represented by counsel who was in 
court on the inception of the trial, he lias now no standing to insist on 
placing a case upon the trial list that has been tried, 

The rule to strike off is made absolute. 



KET.TON V. T)XJ PONT. 

(District Court, N. D. Xew York. April 7, 1919.) 

PtEADiNG <Sï=>362(3) — Striking Out Matter — M.\teriality — Subscription to 
Stock— Fs.iun. 

In a complalnt to rocover for siibscriptions to eorporate stock obtained 
by fraud, allégations tliat the corporation was iiever legally orgauized or 
authorized to transact business, because tlie capital, with which it was to 
bégln business, was never paid in, and that the corporation was insolvent, 
■ were material to the question of damages, and will not be stricken troin 
the complaint. 

At Eaw. Action by Raymond A. Kelton against T. Coleman Du 
Pont. On motions by défendant to strike an allégation from the com- 
plaint, or, if it be not stricken, to hâve it set forth as a distinct cause 
of action, separately stated and numbered. Motions denied. 

John A. Stephens, of Albany, N. Y., for plaintifï. 
I>unmore, Ferris & Dewey, of Utica, N. Y., for défendant. 

<S=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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RAY, District Judge. The contention of défendant is that the al- 
légation No. 17 is irrelevant and immaterial to the cause of action set 
forth in the complaint. It reads as foUows: 

'•Thsit said Huclson Hotol Company, ul'ter its incoiporation, was never le- 
gally or j(n>i)erl}' organlwd or authorized to transact business according to 
lavv, for the reason fhat t)ie .siim ot ono tliousand dollars (!fl,0O0.00), wlilcli 
was stated in its certificate of incorporation as tlie amount of capital with 
which it would bej^u business, was never pald into said corporation before 
it commenced to trausact business, and said lludson Hôtel Company is uow 
insolvent." 

This action is based on the circulation of a certain subscription agree- 
ment for subscription to the capital stock of Hudson Hôtel Company, 
which was incorporated under the laws of the state of New York, 
and which paper it is alleged contained certain materially false and 
fraudulent représentations, and upon which those who subscribed for 
stock relied. The allégation of the complaint is "that after its incor- 
poration said Hudson Hôtel Company and this défendant as one of 
the directors thereof caused to be circulated a certain subscription agree- 
ment and solicited subscriptions to the shares of the capital stock of 
said Hudson Hôtel Company," etc., and that plaintifï's assignées were 
thereby induced to subscribe for stock in said company and pay in 
their money. The charge is made against the company as well as 
against the défendant Du Pont, and if this be true both would be liable. 

For a recovery it is necessary to allège facts showing damages and 
injury, assuming this to be an action to recover damages, and to sus- 
tain a recovery it will be necessary to prove damages and injury. H 
the corporation is solvent, why may it not do business, issue its stock, 
and perform every obligation to the subscribers for stock. It seems 
to me that the allégation complained of and sought to hâve stricken out 
is a material allégation bearing on the question of damages and injury, 
and one that may be properly retained in the complaint as showing why 
suit is against the défendant alone, and not against the company, or 
against both, and how and why and wherein the plaintifï's assignées 
sustained damages. 

Irrelevant and immaterial matters hâve no place in a pleading, but 
I cannot see that this allégation, in view of the nature of the action 
and facts on which it is based, is either immaterial or irrelevant. This 
matter has been before the courts of the state of New York in some 
of its aspects. See Whalen et al. v. Hudson Hôtel Co. et al., 183 App. 
Div. 316, 170 N. Y. Supp. 855. But it is not necessary to quote there- 
f rom hère. 

Motions denied. 
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STANDARD IRON WORKS v. SOTITHERN BELL TELEPHONE £ 
TELEGRAPH CO. 

(District Court, W. D. South Carolina. June, 1917.) 

1. Telkgraphs and Téléphones <g=>56 — Failtjee to Furnish Telephonk 

Connection — Liabilitt — Absence or Contbact. 

A third party's failure to secure connection with flre department 
through defendant's téléphone exchange by using a téléphone not eon- 
tracted for by plaintiff does not render défendant Uable for fire damage 
to plaintiiï's pfoperty. 

2. JuDGMENT ®=>570(5) — Merger and Bar — Nonsuit. 

A nonsuit upon insufficient évidence is not an adjudication, but allows 
plaintiff to sue again. 

At Law. Action by the Standard Iron Works against the Southern 
Bell Téléphone & Telegraph Company. On motion for nonsuit. Non- 
suit granted. 

Cornélius Otts, of Spartanburg, S. C, for plaintiff. 
Bomar & Osborne, of Spartanburg, S. C, and Osborne, Lawrence 
& Abrahams, of Savannah, Ga., for défendant. 

JOHNSON, 'District Judge. [ 1 ] At the conclusion of plaintiff's tes- 
timony, the défendant moves for a nonsuit on several grounds. It is 
not necessary to pass upon ail the grounds mentioned by the défend- 
ant, as in the opinion of the court the motion should be granted. The 
testimony shows that H. J. Staggs, the party who attempted to secure 
connection with the fire department through the defendant's téléphone 
exchange, was not an employé of the plaintiff, nor had he any connec- 
tion whatever with the plaintifï as officer, stockholder, or otherwise. 
He was not working for or acting for the plaintiff, and, at the time 
he attempted to secure the connection, neither the plaintifï nor any 
of its ofïîcers, agents, or employés had knowledge of his efforts to 
secure connection through the defendant's téléphone exchange. The 
téléphone over which the said Staggs attempted to secure connection 
with the fire department was not the téléphone for which the plain- 
tiff contracted and which he had in his place of business, but it was 
the téléphone of the Specialty Reed Works, a corporation whose plant 
was located hard by. There was no privity of contract between Staggs 
and the plaintifï corporation, and the court feels constrained to grant 
the motion for that reason, and for the further reason that Staggs did 
not attempt to use the téléphone for which the plaintiff had con- 
tracted. Neither the plaintiflf's officers, agents, nor employés sought 
connection, either over its own or any other person's phone, and 
therefore the question so earnestly argued by plaintiff's counsel that 
it is the service, and not the particular phone in one's house or on one's 
place, that is paid for, it seems to me that that question cannot arise. 

[2] The court is also of the opinion that the évidence was not 
such that the jury could hâve determined what part of the damage 
accrued before and what part accrued after the fire company ought to 
bave been upon the scène, if prompt connection had been given. The 

^=For other cases see same toplc & KEY-NUMBER In ail Hey-Numbered Digests & Indexe» 
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couft so stated, but, upon counsel for plaintifF excepting to the ruling 
of the court and indicating a désire to appeal, the court stated that 
it would be perfectly wilUng to rest its décision upon the légal prop- 
osition above set ont alone, in order to hâve the question the more 
easily dctermined, because a nonsuit upon insufficient évidence does 
not adjudicate anylhing, but the plaintiff may try again as often as 
he sees fit. 

Let the défendant prépare his order of nonsuit, and let thèse re- 
marks be spread upon the record. 



DAHN V. MoADOO, Director General of Rallroads, et al. 

(District Court, N. D. lowa, E. D., at Dubuque. April 16, 1919. On Demurrer 
to Particular Counts of Answer, May 2, 1919.) 

No. 167. 

1. Railroads «SsïS^, New, vol. 6A Key-No. Séries — Fbdeeal Contkol — Ac- 

tions. 

Under Aet Aug. 29, 1916, authorizing Président to take over transporta- 
tion Systems, Président'» proclamation of December 26, 1917, delegating 
control to Director General of Itaihoads, Fédéral Control Act, § 10 (Comp. 
St. 1918. § 311,">^', j), and General Order No. .50 of Director General, a Per- 
sonal injury action commenced subséquent to General Order No. 50 on a 
cause of action occurring during fédéral opération may be maintained 
against Director General of Railroads. 

2. Masteb and Sebvakt <g=364— Fédérai. Emplotés' Compensation— Ex- 

CLUSIVENESS OF REMEDY. 

Tlie fédéral JiJmployés' Compensation Act (Comp. St. §§ 89,S2a-8932uu) 
does not provido an exclusive remedy, so as to preclude a rallway mail 
clerk from maintalning a Personal Injury négligence action against the 
Director General of Railroads. 

On Demurrer to Particular Counts of Answer. 

8. United States <S=3l25 — Suits Against — Fedebal Conteol. 

Under Act Aug. 29, 1916, authorizlng I*resident to take over transporta- 
tion Systems, President's proclamation of December 26, 1917, delegating 
control to Director General of Railroads, Fédéral Control Act, § 10 (Comp. 
St. 1918, § 3115%]), and General Order No. 50 of Director General, direct- 
Ing that certain actions be brought against him, a Personal injury ac- 
tion against the Director General is not precluded, upon the ground that it 
Is a suit against the United States without its cousent. 

4. Railroads (@=>5%— Fédéral Control — Peocess. 

Under Act Aug. 29, 1916, President's proclamation of December 26, 1917, 
Fédéral Control Act, § 10 (Comp. St. 1918, § 3115%j), and General Order 
No. 50 of the Director General, regulating fédéral opération and control 
of railroads, no process will issue on judgment against Director (ieneral 
which will interfère with liis possession of railroad property counnitted 
to hls control. 

At Law. Action by Arthur Dahn against William G. McAdoo, Di- 
rector General of Railroads, and the Illinois Central Railroad Com- 
pany. On demurrers by the Director General to the pétition and by 
plaintifï to certain counts of the answer. Demurrer of the Director 
General overruled, and that of plaintiff sustained. 

«=aFor other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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Thls action waa commenced Noveitiber 22, 1918, to reeover damages for a 
Personal injury sustalned by the plalntlff on May 29, 1918, wliile employed as 
a United States railway mail clerk upon the Illinois Central Rallroad, be- 
cause of tbe alleged négligence of the rallroad company in the construction 
and maintenance of its track, bridges, and roadbed, and the employés operating 
the train npon which the plaintiff was so employed. The défendant rallroad 
Company, at the time of such injury, had been taken over by the Président 
under the act of Congress approved August 29, 1916 (39 Stat. p. 645, c. 418), 
and was being operated by the Director General of Railroads in the prosecution 
of the war against the Impérial German government. 

The action was brought originally in this court against the rallroad company 
and William G. McAdoo then Director General of Railroads, in the manner 
and as authorized by the statutes of lowa in suits brought against rallroad 
companies in that state. At the December term, 1918, of thls court, the de- 
fendants separately appeared, and eaeh moved to dismlss the action against 
him, respectively, upnn tlie groiind that under General Order No. 50, promul- 
gated by the Director General of Railroads on October 28, 1918, the action 
could not rightly be maintalned against elther the rallroad company or the 
Director General of Railroads. The motion was sustalned as to the défendant 
Illinois Central Rallroad Company because of said General Order No. 50 ; but 
the motion as to the Director General was overruled, and orders were duly 
entered of record aceordingly on December 5, 1918. 

The Director General was granted leave to file a demurrer to the pétition 
within a time stated, should he be so advised, and on December 16, 1918, flled 
a demurrer to the pétition challenglng the right of the plalntlff to maintaln 
the action as against him substantially upon the grounds: 

(1) That the action was commenced after the promulgation by Director Gen- 
eral McAdoo on October 28, 1918, of General Order No. 50, and cannot there- 
fore be maintalned against either défendant. 

(2) Tbat the injury to the plalntlff and damages claimed by him ocairred 
after the 28th day of December, 1917 (when the transportatlon Systems of 
the United States were taken over by the Président, and the opération thereof 
placed under the control of the Director General of Railroads), and the Direc- 
tor General Is not liable for any damages suffered by the plaintiff thereafter. 

(3) That neither the Director General nor the government is in any event 
liable for Injuries received by the plaintiff (who rhe pétition shows was a rail- 
way mail clerk upon the Illinois Central Rallroad in the performance of hls 
dutles as such clerk), for the act of Oongress approved September 7, 1916 (39 
Stat. p. 742, c. 458 [Comp. St. §§ 8932a-8932uu]), provlding "compensation for 
employés of the United States sufCering Injuries while in the performance of 
thelr dutles," excludes any otlier reeoverj' or method of recovery by civil em- 
ployés of the United States for injuries suffered by them in the performance 
of thelr dutles than in sald act provided, and the clalm presented by the plain- 
tiff in this action shows no cause of action upon which a recovery may be 
had against the Director General of Railroads, or against the governmeut. 

Hurd, Lenehan, Smith & O'Connor, of Dubuque, lowa, for plaintiff. 
Helsell & Helsell, of Ft. Dodge, lowa, and Mr. Fletcher, of Chicago, 
m., for défendant Director General. 

REED, District Judge (after stating the facts as above). [1] The 
first ground of the demurrer is substantially a répétition of the mo- 
tions to dismiss the action against hoth défendants, and, in view of 
the ruling heretofore made on those motions, needs but little consid- 
ération. By the act of Congress approved August 29, 1916, it is pro- 
vided : 

"The Président, in time of war, is empowered, tlirough the Secretary of 
War, to take possession and assume control of any sys;tem or Systems of trans- 
portatlon, or any part thereof, and to utilize the same, to the exclusion as far 
as may be uecessary of ail other tratlie thereon, for the trunsfer or transpor- 
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tatlon of troops, war matoriiil and equipnieiit. or for such othor piirposos 
comiectcd wiih tlio cnior.!;('iic.v' as nmy be iieedful or désirable." o9 Stat. p. 
645, c. 4J8 (Coiiip. St. § 1974a). 

Piirsiiant to that authority the Président on December 26, 1917, 
i.ssiicd liis proclamation, in whicli, among other things, it is recited: 

■■It is hereby directed tliat the possession, coût roi, opération and iirilization 
of sueli Ii'iinsiMjrlation .s,\"Slen]S liereby liy me undertalcon sliall be oxereised iiy 
and tln'ouKli \Viiliani (i. MoAdoo. wl]o is hereby a|)pninted and desiffuated 
Direetor (leneral of Ttaiiroads. Said Director niay perforni tlie duties ini- 
posed niion liiiii, so Ion;; and to siicli exteiit as he sliall détermine, through the 
Ixiards of dlrectors, reeeivers, otiiecrs and employés of said Systems of trans- 
portation. IJutii antl exe<n]t so far as «aid Direetor sliall froiii time to time 
by gênerai or .spécial orders otberwise provido, the hoards of directors, receiv- 
ers, oflicers and emjiloyés of the varions transport atioii systenis sliall con- 
tinue the opération tUereof in the usnal and oi'dinary course of the business-: of 
commou carrier.s In the naines of their resiicclive c(iinpanies. 

"Until and except so far as said Direetor sliall fi'niu time to time otberwise 
by gênerai or spécial ordors détermine, snch .Systems of tr;ins])ortation sliall 
remain subject to ail existing st:atntes and orders of tlie Interstate Commerce 
Commission, and to ail statntes and orders of regulatiiis commissions: of tlie 
varions States in which said Systems or any part tliereof may be situated. 
Rut any orders, gênerai or spécial, hereafier made by said Director, s-hall 
hâve paramount authority and be ohcycd as snch." Coinp. St. § 3974a. 

By the act of Congress approved March 21, 1918, called tlie Fédéral 
Control Act, it is provided in section 10 thereof : 

"Sec. 10. That carriers while uiider fédéral control sliall lie siihject to ail 
laws and liabilltics as commoii carriers, whether arising imder state or fédéral 
laws or at coinmon law, except in so far as may be incousis-.tent wlth the pro- 
visions of this act or any other act applicable to such fédéral control or with 
any order of the Président. Actions at law or suits in equity may be brought 
by and against such carriers and .iudgments rondcred as iiow provided by 
lavif ; and in any action at law or suit in eqnity against the carrier, no défense 
sliall be made thereto upon the grouiid that the carrier is an instrumentalit.y 
or agency of the fédéral governmeiit. Nor shall any such carrier be enfitled 
to bave transferred to a fédéral court any action heretofore or hereafter in- 
stituted by or against it, wliich action was not so transférable prior to the féd- 
éral control of sucli carrier. * » * But no px'ocess, meaii or final, shall 
be levled against any propertv uiider such fédéral control." 40 Stat. p. 4.j1, c. 
25 (Comp. St. 1018, § 3115'MJ). 

On October 28, 1918, pursuant to such act of Congress and the 
proclamation of the Président, the Director General promulgated Gen- 
eral Order No. SO, which, so far as decmed material, is as f ollows : 

"Whereas:, since the Director General assumcd control of said sy.stems of 
transportation, suits are beiiig brought and .iudgments and docreos rendererl 
against carrier corporations on matters based on causes of action arising duriug 
fédéral control for which the said carrier coriiorations are not responsible, 
and it is right and proper that the actions, suits, and proceedings hereinafter 
referred to, based on causes of action arising duriug or out of fédéral control 
should be brought directly against the Director (jencral of Kailroads and not 
agaiuK;t .said corporations: 

'•It is therefore ordered, that actions at law, suits in equity, and proceedings 
in admiraUy hereafter brought in any court based on contract, binding upon 
the Director General of Kailroads, claini for dcath or injury to pcrson, or toi- 
loss and damage to property, arising since December ;il, 1017, and grovving out 
of the possession, use, control or opération of any railroad System of trans- 
portation by the Director General of Railroads, which action, suit or proeeed- 
Ing but for fédéral control niight hâve boeii brought against the carrier coiu- 
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pany, sliall be brouglit against William G. McAdoo, Director General of Rail- 
roads, and not otherwise. * * • 

"Subject to tlie provisions of General Orders numbered 18, 18a, and 26, here- 
tofore Issued by the Director General of Kailroads, service of process in any 
such action, suit or proceeding may be made upon operatlng officiais operating 
for the Director General of Railroads, tlie raiiroad or ottier carrier In respect 
of whicli the cause of action arises lu the same way as service was hereto- 
fore made upon lilie operatlng officiais for such raiiroad or other carrier com- 
pany. 

"The pleadings in ail such actions at law, suits in equlty, or proceedings In 
admiralty, now pending against any carrier company for a cause of action 
arising slnee December 31, 1917, based upon a cause of action arislng from or 
eut of the opération of any raiiroad or other carrier, may on application be 
amended by substitutlng the Director General of Railroads for the carrier com- 
pany as party défendant and dismissing the company therefrom." 

It seems entirely clear, therefore, that tmder the acts of Coiigress 
referred to the Président was fully empowered in time of war to take 
possession and assume control of the entire System or Systems of 
transportation of the United States through the Secretary of War and 
place them under tlie control of a Director General of Railroads to 
manage and operate the same during the period for which possession 
of them was taken, and that actions or claims for damages arising out 
of the opération and control of such Systems may be brought and pros- 
ecuted to final judgment against the Director General under the orders 
promulgated by him therefor. Of course the possession and control 
of the property of the railway Systems so placed in the possession, and 
under the control of, the Director General may not be disturbed or 
interfered with under judgment or other proceedings against him; 
but as the judgment, or other process of the court that may be ren- 
dered against him, is and will remain under its control, it will not 
permit its process to interfère with his custody or control of such 
property. 

The reasons assigned in General Order No. 50, that "suits are being 
brought and judgments and decrees rendered against carrier corpo- 
rations on causes of action arising during fédéral control for which 
the said carriers are not responsible," is a sufficient and very proper 
précaution for requiring that such actions and proceedings should be 
iarought against the Director General that he may properly défend 
against such actions and not intrust their défense to the carrier cor- 
porations. 

This ground of the demurrer is therefore overruled. 

[2] It is next urged in support of the demurrer that plaintiff, a 
railway mail clerk, at the time of his alleged injury, can recover for 
that injury, if at ail, only under the "Fédéral Employés' Compensation 
Act" of Congress, approved September 7, 1916, hereinbefore re- 
ferred to. 

The pétition allèges that the plaintiff was an employé of the govem- 
ment, in the performance of his duties as a mail clerk upon the lUinois 
Central Raiiroad in lowa, at the time of the accident which resulted 
in the injuries of which he complains. The Congress, in the act to 
which référence is above made, bas imposed upon the United States a 
liability for injuries to its employés when in the performance of their 
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duties, except under the conditions prescribed in tlie act ; and it may 
be that the Congress might hâve required the injured employé to seek 
redress for such disability or in jury exclusively from the United 
States, and in the manner provided in the act. New York Central R. 
R. V. White, 243 U. S. 188, 37 Sup. Ct. 247, 61 L. Ed. 667, L. R. A. 
1917D, 1, Ann. Cas. 1917D, 629, and cases cited; and New York Cen- 
tral R. R. V. Winfield. 244 U. S. 147, 150, 37 Siip. Ct. 546, 61 L. Ed. 
1045, L. R. A. 1918C, 439, Ann. Cas. 1917D, 1139. But, be this as 
it may, the Congress has not done so. By section 1 of that act it is 
provided : 

"That the TJnitefl Statos shall pn.v comppiisation as hereinafter Rpecified for 
the (lisahllity or death of an employé rosulting from a Personal injury sus- 
tained while In the performance of his duty," except under the conditions pre- 
scribed in the act. Comp. St. § S032a. 

Other sections of the act provide in détail the method and procédure 
by which the injured employé may recover from the United States the 
compensation therein provided for such injury. That a mail clerk 
employed by the United States upon a mail car used in the carriage 
of mails upon railroads is an employé of the United States, within 
the meaning of this act, is not doubted, nor is it disputed, and when 
such an employé is disabled or killed in the performance of his duties, 
and seeks to recover from the United States the compensation so pro- 
vided, it is obvions that he must proceed in the manner provided by 
this act. But in no part of the act is it directly or by reasonable im- 
plication provided that the injured employé or his légal représentatives 
shall be limited to the amount of compensation so provided in this 
act as against a wrongdoer, who by some négligent or other wrongful 
act has caused the death or disability of the injured employé, and to 
so prohibit would be to amend the act, which the court will not do. 

This ground of the demurrer is also overruled, and it is accordingly 
so ordered. 

On Demurrer to Particular Counts of Answer. 

[3] After the above order of April 16, 1919, overruling the demurrer 
of the Director General to the pétition, that défendant answered the 
pétition in six counts or divisions, in which he sets up in counts 3, 4, 5, 
and 6 substantially the same grounds set forth in his demurrer to the 
pétition, in which he again urges that under the Fédéral Control Act 
of March 21, 1918, suits cannot rightly be maintained against the Di- 
rector General of Railroads, for the reason that such a suit would in 
efifect be an action against the United States, which is not permissible 
in any case, unless by the consent of the Government, which consent 
it is claimed is not given either by the Fédéral Control Act, or any 
other act of Congress, or proclamation or order of the Président. 

This it seems to me is a misconception of the act of Congress ap- 
proved August 29, 1916 (39 Stat. p. 635, c. 418 [Comp. St. § 1974a]), 
authorizing the Président in time of war to take possession and assume 
control of the transportation Systems of the United States and utilize 
the same, to the exclusion as far as may be necessary of ail other 
trafHc thereon, for the transportation of troops, war materials, equip- 



554 250 FEDERAL REPORTER 

ment, and such other purposes connected with the emergency which 
brought the United States into the war with the Impérial German 
government, and the proclamation of the Président taking over such 
transportation Systems through the Secretary of War and placing 
them under the control of the Director General of Railroads to raan- 
age and operate the same. 

That the Congress in time of war, which then existed, had full 
power to confer such authority upon the Président can hardly be 
doubted, and by conferring it upon the Président the Congress as- 
sumed as an obligation of the United States to compensate the owners 
of such Systems for so taking possession and control thereof in dé- 
fense of the government in the war thrust upon it by the German 
government, and under the proclamation of the Président the Director 
General is authorized to perform the duties imposed upon him and to 
such extent as he may détermine through the boards of directors and 
other officers and employés of such railway transportation Systems as 
the Director General shall from time to time by gênerai or spécial 
order authorize, and providing that the boards of directors, officers, 
and employés of the transportation Systems shall continue their opér- 
ation in the usual and ordinary manner of the business of common 
carriers. 

And by the Fédéral Control Act it is provided in section 10 thereof: 

''Tliat carriers while lUMlor fédéral control slifill be snbject to atl laws and 
liabilities as common carriers, wlietlier arlsini; iinder slate or fédéral laws 
or at common law, except in so far as may be inconsistent with tlie pwivisions 
of tliis act or any otlier act apidicable to such fédéral control or with any 
order of the Président. « » * " 

On October 28, 1918, pursuant to such act and proclamation of the 
Président, the Director General promulgated General Order No. 50, 
which amohg other things provides : 

"It is therefore ordered, that actions at law, sults in eqiiity, and proeeed- 
ings in admiralty hereafter brouglit in any conrt based ou <-ontract, biriding 
npon the Director General of Railroads, clïiim for death or injury to the per- 
sou, or for loss and damage to property, arising shice Deceniber 31, ]!)17, and 
growing ont of the possession, use, control or oi)eriition of any railroad or sy.s- 
tem of transportation by the Director General of Railroads, » * * shall 
be brought against the Director General of Railroads aioue and not otherwlse." 

The Director General is therefore authorized by this act of Con- 
gress and proclamation of the Président to promulgate gênerai and 
spécial orders for the control and management of the railroads, which 
hâve the force and etïect of law and are of parainount authority ; and 
by this déclaration of Congress and the General Orders of the Direc- 
tor General the government bas taken possession and control of the 
transportation Systems, and lias become obligated to them for their 
rental value or use in the prosecution of the war, and bas power to 
compensate them for such use; and as the Director General by Gen- 
eral Order No. 50 directs that actions at law, suits in equity, and 
other proceedings based on contract binding upon him, or claim for 
death or injury to the person, or for loss and damage to property, 
shall be brought against him and not otherwise, the Congress through 
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such officers has assumed complète control of such transportation 
Systems, provided for the manner they shall be compensated and paid 
for the use of their respective Systems, and they shall be liable to 
suits and other liabilities during fédéral control, and that suits shall 
be brought against the Director General alone, and has thus consented 
that suits may be brought against the Director General of Railroads 
(if consent is necessary, which it is not intimated that it was or is). 

[4] If judgment shall be recovered against the Director General, 
no process shall be issued upon such judgment that will interfère with 
the possession of the property under his custody ; but he may provide 
for the payment of such judgment from the income or other funds 
under his control, or the Congress may othervvise provide for its pay- 
ment as it may see fit. 

The demurrer of the plaintifï to counts 3, 4, 5, and 6 of defend- 
ant's answer and each thereof is sustained, to which ruling the de- 
fendant excepts. 



In re IIAWI.EY DOWN DRAFT FURNACE 00. 

(District Court, E. D. Pennsylvania. April 8, 1019.) 

No. 4521. 

Bankrt'ptct 1^=345 — Pay.me,xt of Claims — Priobity— Equitable Assign- 

MENT WaiVER. 

Where a contrartor, who had an order from the bankrupt for tlie pay- 
ment of the contract prioe of the buildins;, drawn on a trust Company, 
whiCh was trustée in disbursing proceeds of first mortgage bonds, part of 
which vvcre to be used to pay fou the building, acceptod checlts drawn by 
the bankrupt on proceeds of the bonds paid directly to it, instead of to 
the trust conipany, the contracter acqulesced in the mingling of the 
funds, and cannot daim priority in payment on the ground that its order 
was an e<iuitable assignnient. 

In Bankruptcy. Proceeding against the Hawley Down Draft Fur- 
nace Company. On pétition to review a décision of the référée deny- 
ing the claim of the McClintic Marshall Company for priority in pay- 
ment from the funds in the hands of the trustée. Pétition dismissed, 
and order of référée confirmed. 

Calvin F. Smith, of Easton, Pa., for petitioner. 
Edward J. Fox, of Easton, Pa., for trustée. 

DICKINSON, District Judge. The points presented by the ques- 
tions involved in this pétition for review are laest presented through 
an outline statement of the facts. ^The more broadly the substantial 
facts are stated, the more clearly are thèse points presented. We 
therefore ignore the mère détails and give the substantial facts, rather 
than a strictly accurate statement of vvhat they are. The case had 
one of its beginnings in the purpose of the Easton Board of Trade 
to promote the industrial growth and development of the Easton 
district by bringing to that locality manufacturing plants which would 

®=sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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give employment to labor and hring other benefîts to the town. To 
enable the Board of Trade to extend financial aid, if needed, and 
thereby to attract new enterprises, an arrangement was made with 
the différent financial institutions by which they were to supply the re- 
quired moneys by the purchase or discount of notes indorsed by a 
number of financially responsible members of the Board of Trade. 
This was donc through duly constituted attorneys in fact of the 
members who thus pledged their crédit. The ultimate payment of the 
notes was planned to be met through the sale of bonds secured by 
a mortgage on the plant of the company or other party to whom the 
aid was extended. 

Another of the beginnings of this cause was in the hringing of the 
Furnace Company into this Board of Trade plan. The company was 
established in Chicago. It was proposed ta bring their entire plant 
to Easton. A site for an Easton plant was to be selected, buildings 
were to be erected thereon and equipped ready for opération, and a 
mortgage be executed for $50,000 to secure an issue of bonds. The 
proceeds of this mortgage were apportioned and appropriated to the 
expense of removal, to cost of the land and the érection of the build- 
ings, to the cost of machinery and other equipment, etc. Definite sums 
were stated to be applied to several of thèse purposes, including the 
land and the érection of the buildings. It was, of course, part of the 
plan that the mortgage referred to was to be a first lien, and to as- 
sure the carrying out of the plan in its integrity (as well as to pro- 
tect the purchasers of the bonds) estimâtes were to be made from 
time to time of what was due those who were entitled to payment, 
and a number of bonds corresponding to the aggregate sum thus called 
for were released for sale. The Easton Trust Company was made 
the trustée in the mortgage, and was to be the disbursing agent, thus 
further assuring that the bonds issued would be limited to the value 
of the work actually donc, and that the persons entitled to the money 
thus raised receive it. 

To enable the planned disbursement to be made, it was, of course, 
necessary that the moneys coming from -the sale or discount of the 
notes be turned over to the disbursing agent. The agreement be- 
tween the Furnace Company and the Board of Trade embodied the 
essentials of this plan. Before the plan could be put in opération, 
however, it developed that the Furnace Company had, by its precipi- 
tate action, blocked it. This they did by not only entering into a 
contract with the McClintic Marshall Company (the présent peti- 
tioner) for the construction of the building, but by having the ac- 
tual work of construction begun without any provision against the 
filing of mechanics' liens. In conséquence, the mortgage would not 
be a first lien. 

The difïiculties thus created were taken to the McClintic Marshall 
Company, who finally agreed to the plan which the Board of Trade 
had devised for removing tlie difiiculty. This took the form of an ab- 
rogation of the building contract, an agreed oblitération of ail which 
had been donc, the recording of the $50,000 mortgage, and the making 
oî a subséquent new contract with a stipulation against the filing of 
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liens. The McClintic Marshall Company exacted terms, however, as 
the considération for this agreement. Thèse terms took the form of 
an order or direction by the Furnace Company to the Easton Trust 
Company to pay to the McClintic Marshall Company ail moneys becom- 
ing due under the agreement between the Furnace Company and the 
Board of Trade, the payment to be made "out of the funds to be pro- 
vided in accordance with" that agreement. This order the Tvust Com- 
pany accepted, qualifying its acceptance, however, by defining the fund 
out of which payment was to be made, by making it clear to what fund 
the order related. This was donc by adding to their acceptance the 
phrase "as the funds are furnished us by the banks of the city." 
There was also quite a little correspondence by letters between the 
McClintic Marshall Company and the différent persons interested in 
and concerned with the transaction, from which the fair inference 
arises that the McClintic Marshall Company felt that every one con- 
cerned, including the agents of the Board of Trade, would do ail 
which could be reasonably expected to be done toward the moneys 
raised through the efforts of the Board of Trade being applied to 
the intended purposes. 

Being satisfied with thèse assurances, and resting upon the protec- 
tion of this order and its acceptance, the McClintic Marshall Company 
waived its right of lien and permitted the mortgage to become a first 
lien. If it was in the contemplation of the plan (as it doubtless was) 
that ail moneys raised through what we will call the Board of Trade 
notes or (for it really comes to that), in other words, the mortgage 
moneys, should be turned over to and disbursed Ijy the Easton Trust 
Company, there was a departure from the plan. The plan was fol- 
lowed in respect to the raising of the money, but instead of paying 
it to the Trust Company, the financial institutions which bought or 
discounted the notes treated them as belonging to the Furnace Com- 
pany, to whom the moneys were paid directly, or by placing the 
moneys to its crédit. The resuit was that ail the moneys went into 
the bank account of the Furnace Company and were checked out 
by it as its moneys. This practice continued throughout the whole 
time of the transactions, until the trouble arose in conséquence of 
which the Furnace Company went into bankruptcy. 

The référée finds as a fact that the McClintic Marshall Company 
knew of this departure from the plan (if it was a departure), that 
checks following this changed plan of procédure were drawn to and 
accepted by them, and that they acquiesced in and consented to this 
method of disbursement of the Board of Trade moneys. Without 
going into the causes of what resulted, the resuit is that there is a 
balance of about $2,600 (including interest) due the McClintic Mar- 
shall Company remaining unpaid. The latter company then filed in 
the court of common pleas of Northampton county its bill of com- 
plaint, directed principally against the Easton Trust Company, but 
to which everyhody concerned (including the trustée in bankruptcy) 
was made a party défendant. The cause of action set forth was 
based upon a statement of the facts above roughly outlined. 

The bill was dismissed lïy fhè court, and this decree affirmed by the 
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Suprême Court of the state on appeal. 248 Pa. 584, 94 Atl. 246. We 
havenot been referred to the report of this case, and do net know 
the précise grounds of the ruHng, but it was thus ruled that the plain- 
tiff had no cause of action. The plaintifï in that bill (the présent 
petitioner for a review) then filed with the référée what was in effect 
a pétition in réclamation proceedings, to the end that it might receive 
preferential payment over the other creditors of the estate, ail pf whose 
claims are on a parity with its own, except in the respect of the order 
given. 

The position taken is that the order on the Trust Company operated 
as an équitable assignment of the Board of Trade fund (or the part 
thereof which was apportioned to the érection of the building), where- 
by the McClintic Marshall Company hecame the owner of the whole 
fund; that the diversion of this fund to others was in fraud of its 
rights ; that in some way thèse diverted f unds hâve come into the 
hands of the trustée in bankruptcy, mixed and commingled with other 
funds, by which admixture the whole fund belongs to the petitioner; 
that the ruling of the state court, that the bill of complaint setting up 
the same title now set up was without equity and gave no cause of 
action, does not affect the petitioner, because, among other reasons, 
the state court had no jurisdiction to decree what it was asked to 
decree. 

From this partial and imperfect statement of the claim of the peti- 
tioner this much must be admitted : That the ground betvveen it and 
the successful assertion of its claim bristles with difhculties which, are 
almost innumerable. Counsel for the petitioner is_ to be commended 
for the industry and zeal with which he is Ufging the asserted rights 
of his client, and the ability with which he has argued its cause. The 
argument, however, has failed to convince us of any error committed 
by the référée in rejecting the claim. Any one charged with the duty 
of opposing this claim upon its merits has no light task in sélecting 
the ground upon which to rely in presenting the défense. It would 
be an interminable task to urge ail which would présent themselves. 

The leamed référée and the experienced counsel for the trustée, 
in supporting the findings of the référée, hâve planted the défense 
upon the proposition (upheld by justified fact findings) that the plan 
of dishursements which the petitioner now claims to hâve been in 
fraud of its rights was a plan adopted, not only without objection on 
its part, but with its acquiescence and consent, and of which it was a 
beneficiary. A few of the other défenses may be enumerated. 

1. Whatever rights the petitioner has is as assignée of the Furnace 
Company. Its assignor could not transfer an ownership in more than 
was owned. What title, légal or équitable, did the Furnace Company 
hâve to the $50,000 mortgage fund? When the mortgaged premises 
had been brought into completed existence (or pro tanto), it became, 
it is true, the nominal owner of the proceeds of the mortgage; but 
the fund was earmarked with the names of the real owners, who were 
those who had doue work and supplied materials (among others) to- 
ward the érection of the building and its equipment. Some of them 
are now claimants upon this very fund in préférence to whom the 
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petitioner is demanding payment. It might with plausibility be urged 
that the petitioner owned that part of the fund which had been ap- 
propriated to the érection of the buildings. Just where this would 
leave the petitioner we do not know. The case is barren, however, of 
any fact findings which would avail it. 

2. The petitioner's title arises wholly out of the order, or the order 
and its acceptance. We bave stated this in the alternative, because 
mindful of the differentiation made by counsel between the order op- 
erating as an assignment and the acceptance ojDerating as an agree- 
ment. View it simply as an assignment, of which the Trust Company 
was being given notice. The Trust Company had the right to ask — 
indeed, was compelled to ask: "Of what are you giving us notice?" 
"You claim to own something by virtue of this assignment. What is 
it you claim to be yours?" "Is it the whole $50,000, or, if not, what 
part of it?" Certainly the petitioner would be held to the answer it 
made in any proceeding in which it was asserting équitable rights. 
The answer it made was that it claimed to own only such funds as 
were turned over by the banks of the city to the Easton Trust Com- 
pany. This suggests two other grounds of défense, with the statement 
of which we will content ourselves. 

3. No fimd came into existence upon which the assignment could 
operate, as the banks did not pay over anj"- such moneys. 

4. This is the very question raised and decided against the peti- 
tioner in the state courts. Whether this is controlling, as res adjudi- 
cata, or as establishing the law of this case, as distinguished from 
what the law might otherwise be found to be, or is persuasive with 
us as an adjudication of a question of title arising out of the law of 
the State by the state judicial tribunals, or whether in any way it 
concludes the petitioner, we do not feel called upon to inquire. 

We dispose of the case before us with the comment that we see no 
justification for reversing the order made by the référée. This con- 
clusion is undisturbed by any finding of what rights of the petitioner 
may be asserted upon the doctrine of Nesmith v. Drum, 8 Watts & 
S. (Pa.) 9, 42 Am. Dec. 260, Lewisburg v. Marsh, 91 Pa. 96, Hurlev 
V. Ashbridge, 35 Pa. Super. Ct. 523, CoUins' Appeal, 107 Pa. 590, 52 
Am. Rep. 479, In re Wilson, 23 Am. Bankr. Rep. 814, 168 Fed. 566, 
In re Hanna (D. C.) 105 Fed. 587, Peters v. Bain, 133 U. S. 670, 10 
Sup. Ct. 354, 33 L. Ed. 696, Thomas v. Taggart, 209 U. S. 385, 28 
Sup. Ct. 519, 52 E. Ed. 845, Smith v. Township, 150 Fed. 257, 80 C. 
C. A. 145, 9 E. R. A. (N. S.) 876, and the other cases to which we 
hâve been referred upon the subject of the rights of an équitable as- 
signée of a fund, and his further right to follow it through ail its 
changes of form. We are not concerned hère with the rights of 
such an assignée when he bas them, but with the preliminary questions 
of whether he bas any, and whether he waived them, or is estopped 
from asserting them. 

A like comment is called for upon the question of tlie right of the 
petitioner to assert its claim after the year, and whether it is concluded 
by the decree against it, in support of which counsel cites Xauman v^ 
Bradshaw, 193 Fed. 350, 113 C. C. A. 274, Walker v. Phila., 195 Pa. 
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168, 45 Atl. 657, 78 Am. St. Rep. 801, Pugh v. Loisd, 219 Fed. 417, 
135 C. C. A. 22i; Goodnow v. Stryker, 62 lowa, 221, 14 N. W. 345, 
17 N. W. 506, Clark v. Kittenplan, 63 Mise. Rep. 122, 118 N. Y. 
Supp. 404, together with other cases. 

As already observed, the discussion of the merits of every answer 
to this claim which suggests itself would be well-nigh endless. The 
short method of dealing with it is at the threshold. The petitioner 
must show an equity. In this it has failed. If, in addition, it has lost 
ail rights which it may hâve had, and has already had its day in court, 
and had decided the very question it is now seeking to again raise, we 
are merely multiplying answers to thé claim, any one of which is a 
good answer. 

The pétition for review is dismissed, and the findings and order of 
the référée approved and confirmed. 



NEW AMSTERDAM CASTJALTT CO. v. CITT OP ASTOBIA et ai, 

(DLstrict Court, D. Oregon. March 24, 1019.) 

No. 7710. 

1. SUBlîOGATION <©=>28 — ^Necessity OF Payment. 

A surety on a public contraetor's bond to pay materlalraen and laborers 
Is not entitled to be subrogated to the contraetor's rights to deferred pay- 
ments due from city before paylng the outstanding labor and niaterlal 
claims. 

2. Municipal Corporations ®=3370 — Conteact — Construction — PaIyment 

FOR WOHK. 

A public construction contract, making part of the considération pay- 
able within 60 days after completion of the work, opérâtes, not only to 
secure the municipality against labor and material claims, but also as 
an Indemnlty to the contraetor's surety. 

î. Subrogation i©=>7(2) — Subrogation to Phiority of Creditoiîs. 

ïhe surety on a public contraetor's bond condltioned to pay laborers 
and materlalmen, as required by Laws Or. 1913, p. 59, has a right to iu- 
demnify itself from deferred payments due the city to the contractor, 
which is superior to the claims of the contraetor's assignées. 

4. Municipal Corporations "©=374(1) — Contracts — Surety on Contractor's 
Bonds — Remedt Before Payment. 

A surety on a public contraetor's bond may, before paying laborers and 
materialmen, require that enough of the deferred payments due from the 
dty to the contracter to Indemnify the surety be held by the city pending 
adjustment of the surety's llabillties and be not paid to the contraetor's 
assignées. 

In Equity. Injunction by the New Amsterdam Casualty Company 
against the City of Astoria and others. Interlocutory decree granted. 

This is a proceeding for injunction to restrain the city of Astoria from is- 
Buing certain warrants of the city to certain creditors of the Arenz Construc- 
tion Company during the pendency of tho settlement of the demands of the 
complainant and such creditors against such construction company. The liti- 
gatlon grows out of the foUowIng state of facts : 

^=9For oUier cases see same toplc à KEY-NUMBER in ail Key-Numbered Digests & Index» 
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On Miiy 1, 1917, tlie construction company entered into six separate and dis- 
tinct contracts with the city for Improving six distinct portions of tlie public 
streets of the city, and on .Tuly 25, 1017, entered into t^yo otlier contracts witli 
tlie city for the iinprovement of two other distinct portions of such streets. 
Under ail thèse contracts the construction company agrées to furnish ail ma- 
terial and perforra ail labor necessary for the construction of the improve- 
ment, and to pay promptly ail persons supplying labor, services, or material 
for the prosecution and coinpletion of the work provided for in tUe contract. 
The city agrées to pay to the construction company a sum named in each con- 
tract as a considération for making the improvements, in warrants of the 
city, or from the proceeds of the sale of its bonds, at par, or, in the event tho 
bonds cannot be sold, then in such bonds at par, the payments to be made 
within 90 days from the time the improvcment shall be.accepted. The con- 
struction company further agrées to furnish a bond in a sum named, con- 
ditioned for the faithful performance of the contract, and that the contracter 
shall pay ail persons fumishing labor or material used in the construction 
of the improvement, and to conform to ail the requirements of the ordinanccs 
of the city and the laws of the state of Oregon relating to public works ; the 
bond to contain other conditions not necessary to notice hère. In each case 
the bond was to be given in a pénal sum less than the agreed considération 
for doing the work. 

The construction company accordingly furnished a bond under each contract, 
in accordance with and conditioned as the stipulations required. Thèse bonds- 
were executed by complainant as surety, conditioned as required by the con- 
tract. As a considération for exeeuting the bonds, the construction company 
gave to complainant indemnity agreements. Besides transferring to the casu- 
alty company ail tools., implements, materials, etc., that the construction 
company niight hâve at any time for doing the construction work, the con- 
struction company further covenanted with the casualty company as foUows: 
"In further considération of the exécution of sald bond, the applicant hereby 
agrées, as of this date, that the sald company shall, as surety on said bond, 
be subrogated to ail its rlghts, privilèges, and properties as principal and 
otherwise in said contract, and it hereby assigna, transfers and conveys to 
said company ail the deferred payments and retained percentages, and any 
and ail moneys and properties that may be due and payable to the applicant 
at the time of such breach or default, or that thereafter may become due and 
payable to it on accomit of said contract, or on account of extra work or 
materials supplied in connection therewith, hereby agreeing that such money, 
and the proceeds of such payments and properties, shall be the sole property 
of the said company and to be by it credited upon any loan, cost, damage, 
charge, and expense sustained or incurred by it as above under its bond of 
suretyship." 

The work was entirely completed under six of thèse contracts, and duly 
accepted by the city, prior to any controversy having arisen touching payments 
to be made to the contracter. The work on two of the contracts was not com- 
pleted as per agreement, and the city, by résolution, called upon the casualty 
company, not only to complète the work, but to pay the amounts due and 
unpald by the contractors to the labor and material claimants. Thereupon 
the casualty company undertook the completion of the work. About that 
time this suit was begun. 

In the meantime the construction company assigned certain portions of the 
contract priée for completing the Improvements to other parties, such as the 
Astoria Savings Bank, the United States National Bank, and others, to be 
paid out of the first moneys due or to become due to the construction company 
under the contracts. Thèse assignées hâve been made parties défendant in 
the Mil of complalnt, and hâve appeared and contested the proceeding. They 
claim a priority of right to payment out of the funds or warrants due the 
construction company. No such payments had been made at the time suit was 
Instltuted, but it is alleged that the city of Astoria threatened to, and would. 
if not restrained by the court from so doing, pay out the funds due the con- 
tracter to thèse assignées. The construction company is hopelessiy Insolvent. 
256 F,— 36 
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James L. Conley, of Portland, Or., for complainant. 

Olaf Anderson, City Atty., of Astoria, Or., for défendant City of 
Astoria. 

G. C. & A. C. Fulton, of Astoria, Or., for défendant Astoria Savings 
Bank. 

J. H. Kelley, of Portland, Or., for défendant Arenz Const. Co. 

Anderson & Setters, of Astoria, Or., for défendant Brookfield Quar- 
ry & Towage Co. 

Leroy Lomax, of Portland, Or., for défendant United States Nat. 
Bank of Salem. 

J. H. Kelley and W. S. Huflford, both of Portland, Or., for défend- 
ants Ashley & Rumelin and Miller & Bauer. 

WOLVERTON, District Judge (after sjtating the facts as above). 
It is insisted on the part of the Astoria Savings Bank, and other as- 
signées of this fund, that the complainant is without cause of suit, be- 
cause it has not as yet paid the demands that the principal is required 
under its contracts to pay, and therefore is witHôut the right of subro- 
gation. The rule is well stated by Chancellor Walworth, in Sandford 
V. McLean, 3 Paige (N. Y.) 122, 23 Am. Dec. 773, as follows: 

"It Is only In cases where the perscn advancing money to pay the debt of a 
thlrd party stands in the situation of a surety, or is compelled to pay it to 
protect his own rlghts, that a court of equity substitutôs hlm In the place of 
the créditer, as a matter of course, without sny agreement to that effect. In 
other cases the demand of a créditer, whlch Is pald wlth the money of a thlrd 
pei'son, and without any agreement that the securlty shall be assigned or 
kept on foot for the beneflt of such thlrd person, Is absolutely extlnguished." 

The principle is stated to the same effect in the headnote to Minz 
Life Ins. Co. v. Middleport, 124 U. S. 534 (8 Sup. Ct. 625, 31 L. Ed. 

537): 

"The doctrine of subrogation In equity requires (1) that the person seeklng 
its beneflt must hâve paid a debt due to a thlrd party before he can be substi- 
tuted to that party's rlghts ; and (2) that In doing thls he must not act as a 
mère volunteer, but on compulslon, to save himsel-f from loss by reason of a 
superior lien or claim on the part of the person to whom he pays the debt, as 
in cases of suretîes, prier mortgagees, etc. The right Is never accorded in 
equity to ene who is a mère volunteer In paylng a debt of one person to 
another." 

See, to the same purpose. Prairie State Bank v. United States, 164 
U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 4,^2 ; Henningsen v. U. S. Fidelity 
& Guaranty Co., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547; Derby; 
V. United States F. & G. Co., 87 Or. 34, 169 Pac. 500; Wasco County 
V. New England E. Ins. Co., 88 Or. 465, 172 Pac. 126, L R. A. 1918D, 
732, Ann.Cas. 1918E, 656. 

[1-4] Counsel for complainant, however, contends that, although the 
casualty company is not entitled to présent subrogation, it is entitled to 
hâve the funds due the contracter from the city impounded in the hands 
of the city until its rights to such portion of the funds as wiU meet 
the obligatioiis of the contracter for which it is surety are determined 
and apportioned, and that the présent suit is a proper proceeding for 
the accomplishment of that purpose. Let us inquire as to this. 
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Thèse contracts were entered into with a municipality. The munici- 
pality is required by a statute of the state, where it enters into a con- 
tract for making public improvements, to protect the rights of laborers 
and materialmen, by causing the contracter to exécute a bond condi- 
tioned that such contracter shall promptly make payments to ail persons 
supplying him labor or materials for doing the work. Sess. Laws Or. 
1913, p. 59. This is a public statute, of which ail persons must take no- 
tice. The présent bonds were given in pursuance of that statute. The 
whole of the considération for each of the improvements was made pay- 
able within 90 days after the completion of the work. This operated to 
protect the city against the obligations imposed by law to pay the labor 
and material claimants, and furthermore it affords the laborer and the 
materialman a right of action against both the contracter and surety 
in the name of the state for their respective demands. Now, the réten- 
tion of the entire payment until 90 days after the contract work had 
been completed operated as indemnity to the city for insuring f ull pay- 
ment to the laborers and materialmen. Wasco County v. New England 
E. Ins. Co., supra. The court there, speaking through Mr. Justice 
Harris, says: 

"The perceutage resen'ed by the county out of each monthly esthnate 
served to seeure the county against any loss it might sustain ou aceouut of 
the nonperformance of the contract, and wlien Cronier abandoned his con- 
tract the county had a right to hold this fund to seeure itself agaiust any 
damages that might hâve resulted from a nonperformance of the contract by 
Oromer. * * * The right of tlie county to retain a specified perceutage 
dates from the time the contract was entered into, and It must be conceded 
that until the clalms for labor and material are paid the county's right to 
the fund is superior to that of the bank clainiing by an équitable assigu- 
ment from the contractor." 

Moreover it operated as much for the indemnity of the surety as for 
that of the principal. Such is the principle declared by the court in 
Prairie State Bank v. United States, supra. It says : 

"That a stipulation in a building contract for the rétention, until the com- 
pletion of the work, of a certain portion of the considération, is as much for 
the indemnity of him who may be guarantor of the performance of the work 
as for him for whom the work is to be performed, that it raises an equity in 
the surety in the fund to be created, and that a disregard of such stipulation 
by the voluntary aet of the créditer opérâtes to release the surettes, is amply 
sustained by authority." 

As bearing directly upon this question, the court in the Wasco Coun- 
ty Case f urther says : 

"The reserved fund is as much for the indemnity of the surety as it is 
for the security of the owner for whom the work is to be performed and an 
equity in such reserved fund is raised in behalf of the surety." 

Such being the rule, and the contracts being for the prosecuting of 
public work, persons taking assignments from the contractor of funds 
to be disbursed in final payments are bound to take notice, first, of the 
terms of the contract ; second, that the contract is accompanied by the 
bond of a surety, and likewise of the undertaking of the surety ; and, 
third, that the reserve fund is for the indemnity of the surety as well as 
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that of the city. This subordinates the claims of the assignées of parts 
of the funds to become due to the demands of the surety. 

Now it has been made to appear that the city is going to dissipate 
thèse funds reserved for the final payment of obHgations incurred by 
the contracter under thèse contracts, by paying over to the assignées 
parts of the several sums due and to become due to the contractor under 
thèse contracts, and the complainant sues to bave the city restrained 
from doing that until the conflicting interests may be adjusted, so that 
it can properly discharge its obligations under the bonds, and at the 
same time hâve the fund protected for its benefit, namely, that it may 
be reimbursed for the outlays it will be compelled to make. Equity 
and good conscience would seem to dictate that the complainant is en- 
titled to bave the funds remain where they are until it can ascertain its 
liabilities and adjust them, or so much thereof as wiU amply protect it 
against its liabilities incurred under the several bonds. Moore v. Top- 
litï et al, 107 111. 241. 

The complainant, in order to ascertain and bave determined its lia- 
bility respecting a large number of demands for labor and materials 
furnished for the completion of the several improvements, instituted a 
suit in the state court making ail such claimants parties, including Mil- 
ler & Bauer. This after protracted litigation, resulted in a decree 
against complainant in the aggregate suni of $34,517.62, which includes 
interest on some of the claims to the date of the judgment. The judg- 
ment itself bears interest, under the Oregon statute, at 6 per cent, from 
the date of its entry. In addition to thèse adjudicated claims, complain- 
ant has performed services towards completion of the improvements 
on Klaskanine and Harrison avenues, amounting in the aggregate to 
$4,455.45. Aside from this, the évidence tends to show that it will re- 
quire an additional $1,000 to complète the Harrison avenue project. 

Complainant appears not to be satisfied with the decree standing 
against it in the state court, and is unsettled as yet whether it will 
prosecute an appeal to the Suprême Court. Some questions were pre- 
sented and determined in the state court which are again urged hère, 
such as whether the complainant is liable beyond the pénal sums named 
in the several bonds, and whether it is liable for the payment of in- 
terest in some cases, and certain costs, etc. As that case may go to 
the Suprême Court, I ought not to détermine those questions in ad- 
vance of what the Suprême Court may do, because its décision when 
made will be binding upon this court. 

Under the terms of the several contracts, the city is not liable for 
payment until 90 days after completion and acceptance of the work by 
the common council. Payment is due on six of thèse contracts, but not 
so with the contracts for improving Klaskanine and Harrison avenues. 
It is not proper, therefore, that the city should be required to draw its 
warrants now for payment upon thèse two latter improvements. There, 
however, exists no reason why it should not draw its warrants for pay- 
ment of the amounts due under the other six contracts, except for the 
injunction in this case. 

Some of the défendants are insisting that a large amount of the 
money held by the city should be released from the efifect of the re- 
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straining order, as it is not ail necessary to meet the exigencies should 
the complainant prevail in this proceeding. Complainant's counsel has 
indicated his willingness, in his reply brief, for the release of a part 
of the funds thus impounded. 

Under the évidence, the assignments to Miller & Bauer, or to Ashley 
& Rumelin for their account, were ail, without exception, to cover labor 
and material claims, and are entitled to be paid in any event. The city, 
however, cannot be called upon to pay anything for the présent upon 
the contracts for the Klaskanine and Harrison avenue improvements. 
The assignments to Miller & Bauer, or to Ashley & Rumelin for theii 
account, under five of the other six contracts, amount in the aggregate 
to $11,467.05. This sum will be released from the restraining order, 
and the city will issue to them warrants covering this amount. The 
complainant will, of course, be entitled to crédit for the amount on the 
decree against it in the state court. 

In addition, the court will release $15,000 in favor of the Astoria 
Savings Bank and the United States National Bank of Salem, the same 
to be disbursed from the funds in the hands of the city arising from the 
six completed contracts. Covering this amount warrants will be is- 
sued to the Astoria Savings Bank as follows : On Sixth street contract, 
$1,000; on Exchange street contract, $5,000; on Seventh street con- 
tract, $2,000; on Jérôme avenue contract, $5,100 — and to the United 
States National Bank of Salem as follows: On Commercial street 
contract, $900; on Bond street contract $1,000. 

The court is unable to détermine this case fuUy at the présent time, 
because of the fact that the demands against the surety hâve not been 
fully adjusted, and further hearing will be continued until such time 
as the adjustment has been made. The adjustment should be made as 
promptly as reasonably possible, so that the controversy may be settled 
at any early date. 

An interlocutory decree will be drawn in conformity with this opin- 
ion. 



RUMELT V. McOARTHY, United States Marshal, et al. 
(Dl.strict Court, S. D. New York. Febiniary 3, 1919.) 

1. Ceiminal Law ©=^242(7) — Pe»ceemngs for Removal of Accused to An- 

OTnER DlSTIUCT FOR TrIAL — EVIDENCE. 

In prooeerlinffs for the removal of a person chargée! with crime to an- 
other fédéral district for trial, ail évidence which may afCect the rights 
of the accused .should be admitted. 

2. Criminal Law <@=:3242(1) — Fedeeal Offenses— Removal of Accused to 

Anotiier District for Tbial. 

It is not ground for denying removal of an accused from one fédéral 
district to another for trial that there are prior pending Jndictments 
against him in the district from which removal is sought, where, al- 
though based to some extent on the same facts, the indlctments charge 
diflCerent offenses. 

ii. CONSTITUTIONAL LAW iS=»46(3) — CONSTITUTIONAL QUESTIONS IN HABEAS 

Corpus. 

Important questions as to the constitutionality of a statute cannot 
De raised for flrst considération in habeas corpus proceedings to pre- 
vent the removal of petltioner to another district for triai. 

^SsFor otber cases see same topic & KEIY-NUMiiER in ail Key-Numbered Digests & Indexa» 
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4. Cbiminai, Law <g=3ll3 — Trading with the Enemt Act— Offenses— Venue. 

TJnder the provision of Trading wlth the Enemy Aet Oct. 6, 1917, § 7a 
(Comp. St. 1918, § 3115%d), requiring reports of property owned or debts 
due to any alien enemy to be filed witli the Allen Property Custodlaii 
wlthin the time prescribed by the Président, which explred December 
20, 1917, where the custodlan had not prior to that time designated any 
place for the flling of such reports other than hls office in Washington, 
the offense of faillng to tile such a report was committed tliere, and 
the court in the District o£ Columbia has exclusive jurisdiction of the 
same. 

Habeas corpus by Edward A. Rvimely against Thomas D. McCarthy, 
United States Marshal for the Southern District of New York, and 
Samuel D. Hitchcock, United States Commissioner. Writ denied. 

Powell, Wynne, Lowrie & Ruch, of New York City (Frederick J. 
Powell, of New York City, of counsel), for petitioner. 

Francis G. Caffey, U., S. Atty., Harold Harper, Asst. U. S. Atty., 
and Bolitha J. Laws, Sp. Asst. U. S. Atty., ail of New York City, for 
respondents. 

MAYER, District Judge. Rumely is before this court on a writ of 
habeas corpus in a removal proceeding; the grand jury of the District 
of Columbia having returned an indictment (hereinafter called the 
Washington indictment) against him. Coincidently there is a writ of 
certiorari, directed to the United States commissioner, to produce the 
record of the proceedings before him. A statement of the essential 
facts is necessary in order to make clear the questions of law pre- 
sented. 

The Washington indictment made a prima facie case (Hyde v. Shine,. 
199 U. S. 62, 25 Sup. Ct. 760. 50 L. Ed. 90; Haas v. Henkel, 216 U. 

5. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112), and no tes- 
timony bearing upon this issue was introduced. It must therefore, for 
the purpose of this proceeding, be taken as true that 

(1) On October 6, 1917, Rumely had stock of the S. S. McClure 
Newspaper Corporation which he held for and on behalf of the German 
government, and during the period from October 6, 1917, to De- 
cember 20, 1917, the day to which the Président extended the time for 
making reports, Rumely did not report the fact to the Alien Prop- 
erty Custodian ; and that 

(2) On October 6, 1917, Rumely was indebted to the German govern- 
ment in the sum of $1,451,700, and during the period aforesaid 
he did not report that fact to the Alien Property Custodian. 

Prior to the finding of the Washington indictment, viz. on July 8, 
1918, Rumely had been arrested and arraigned before United States 
Commissioner Hitchcock, in this district, upon charges which later 
were embodied, in substance, in two indictments (hereinafter called 
the New York indictments) returned by the grand jury of the Southern 
district of New York on August 2, 1918. 

[1] Thèse indictments were excluded by the commissioner on the 
ground that they charge offenses différent from what is set forth in 
the Washington indictment. This was errer, for the reason that the 

^=s>For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe». 
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committing magïstrate and the court should hâve 1:)efore them the en- 
tire situation, so as to be able to pass on ail the questions which go to 
the rights of défendant in this proceeding. The New York indictments 
will therefore be discussed as in évidence. 

[2] There is no dispute that (generally speaking) both the New York 
and Washington indictments grow ont of the same transactions; but, 
as will presently appear, one of thèse indictments must be essentially 
différent as to the facts and law, and the other, in any event, as to the 
law. One of the New York indictments, in substance, charges Rumely 
and one Kaufman with conspiracy to omit to report to.the Alien Prop- 
erty Custodian certain facts as to enemy-owned property. The détails 
need not be recited. It is obvions that this conspiracy indictment 
charges an offense entirely différent from that charged in the Wash- 
ington indictment, and will need proof at least in addition to that re- 
quired in the Washington indictment. 

The other New York indictment charges Rumely alone with perjury. 
It contains three counts, which, in one form or another, in substance, 
charge Rumely with making a false report to the Alien Property Cus- 
todian. It might be variously argued that the crime alleged was com- 
initted in New York or in Washington — I do not pass upon the point — 
but, in any event, the proof necessary to establish perjury may be dif- 
férent from that necessary to prove failure to report in accordance 
with the statutory requi rement, and the punishment for the respec- 
tive crimes is différent. It cannot be held, therefore, that the New 
York perjury indictment and the Washington indictment are for the 
same offense, even though they arise out of substantially the same state 
of facts. 

The first inquiry, therefore, is whether the Suprême Court of the 
District of Columbia had jurisdiction of the offenses charged in the 
Washington indictment. The United States attorney contends that 
that court had exclusive jurisdiction, and this contention is vigorously 
opposed by défendant. 

At the outset, however, défendant insists that the act under which it 
is asserted he was required to report is unconstitutional, not as such, 
but as to this défendant, because of the circumstances in which de- 
fendant would hâve been placed if he had reported the facts to the 
Alien Property Custodian as the statute requires. 

The argument is (1) that as défendant, for the purposes of this pro- 
ceeding, has not controverted the allégations of the Washington in- 
dictment, it follows that défendant was guilty of trading with and for 
the enemv, in violation of section 3 of the Trading with the Enemv Act 
(Act Oct' 6, 1917, c. 106, 40 Stat. 412 [Comp. St. 1918, § SUSVsh]); 
and (2) that, therefore, the compulsory disclosure of the facts alleged 
in the indictment would violate the rights of défendant under the Fifth 
Amendment, as it would compel him to be a witness against himself. 

[3] It is clear that, at least since Henry v. Henkel, 235 U. S. 219, 
35 Sup. Ct. 54, 59 L. Ed. 203, habeas corpus cannot be the médium 
for preliminarily considering so important a cqnstitutional question, af- 
fecting not merely this défendant, but having possible widespread ap- 
plication, unless, as the Suprême Court said, the case was one of "those 
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rare and extrême cases in which the act was plainly and palpably void." 
Therefore, under Henry v. Henkel, supra, this contention must be laid 
aside without further considération. 

[4] The Trading with the Enemy Act provides (section 7a [section 
3115y2d]) in part: 

"Any person in the United States who liolds or hns or shall hold or liave 
custody or control of any property bénéficiai or otlierwise, alone or Jointly 
with others, of, for, or on behalf of an enemy or ally of enemy, or of any 
person whom he may hâve reasonable cause to believe to be an enemy or 
ally of enemy and any person in the United States who is or shall be iu- 
debted In any way to an enemy or ally of enemy, or to any person whom 
he may hâve reasonable cause to believe to be an enemy or ally of enemy, 
shall, with such exceptions and nnder such rules and régulations as the 
Président shall prescrlbe, and witliin thirty days after the passage of this 
act, or within thirty days after sucli property shall come withln his cus- 
tody or control, or after such debt shall become due, report the fact to the 
Alien Property Custodian by written starement nnder oath containing such 
particulars as said Custodian shall require. The Président may also re- 
quire a similar report of ail iiroperty so held, of, for, or on behalf of, and 
of ail debts so owed to, any person now detined as an enemy or ally of en- 
emy, on February 3, 1917: Provided, that the name of any person shall be 
stricken from the said report by the Allen Property Custodian, either tem- 
porarily or permanently, when he shall be satisfled tliat such person is not 
an enemy or ally of enemy. The Président may extend the time for filing 
the llsts or reports required by this section for an additiona] period not ex- 
ceeding ninety days." 

Assuming, for the purpose of discussion, that Rumely failed "to re- 
port the fact to the Alien Property Custodian," the first question is 
where, on the statute and the facts, such faihire took place. 

In United States v. Lombarde, 241 U. S. 73, 36 Sup. Ct. 508, 60 L. 
Ed. 897, the statute required that certain persons should "file" a state- 
ment in writing with the Commissioner General of Immigration, whose 
office was in the District of Columbia. It was held, in efïect, that the 
place of filing determined the venue in the case of a failure to file. 
There was some discussion as to the meaning of the word "file," but 
that was only on the point as to when a paper is filed ; the court observ- 
ing that "a paper is filed when it is delivered to the proper officiai and 
by him received and filed." To the same eiïect is New York Central & 
H. R. R. Co. v. United States, 166 Eed. 267, 92 C. C. A. 331. 

It is plain, therefore, for reasons unnecessary to elaborate, because 
so clearly stated in the two cases, supra, that it was defendant's duty 
to report to the Alien Property Custodian wherever his office was. 

The act did not confine the locus of the office of the Alien Property 
Custodian to Washington, and undoubtedly there was authority to des- 
ignate any place in the United States where the report could be made ; 
but up to December 20, 1917, nothing had been done by the Président 
or the Alien Property Custodian in the way of establishing or desigtiat- 
ing a place or office outside of Washington, D. C, where reports could 
be. made. This is the finding of fact by the commissioner, supported 
by compétent testimony, which will not be reviewed on habeas corpus ; 
but, even if examined into, it will be found that the commissioner was. 
right. 
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Up to December 20, 1917, when Rumely's offense was complète, the 
office of the Alien Property Custodian was at Washington, D. C, and 
that was clearly the place where the Alien Property Custodian was and 
had his officiai being. Therefore the court in the District of Columbia 
has exclusive jurisdiction, because there, and there only, was the crime 
committed. 

The fact that it is charged in the New York indictments that Rumely 
reported falsely does not absolve him for failure to "report the fact." 
If, for the purpose of the argument, it is assumed that one crime (i. e., 
perjury) was committed because of an affirmative act, obviously the 
commission of such a crime does not relieve a défendant of his respon- 
sibility for an act of omission — i. e., failure to perform a duty laid upon 
him by statute. 

Finally the court is asked to exercise its discrétion, to the end, in any 
event, that Rumely may be detained hère until the New York indict- 
ments are disposed of. Ex parte Johnson, 167 U. S. 120, 17 Sup. Ct. 
735, 42 L. Ed. 103; Beavers v. Haubert, 198 U. S. 17, 25 Sup. Ct. 573, 
49 L. Ed. 950; Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. 
Ed. 569, 17 Ann. Cas. 1112. In other words, this court is asked not to 
consent to Rumely's removal, because the New York indictments were 
found first, and he has retained local counsel, who hâve been engaged 
in preparing the New York causes for trial, and removal to the District 
of Columbia will entail expense, inconvenience, and hardship. 

The situation of this défendant is not as strong in some respects as 
v/as that of the défendant Haas in Haas v. Henkel, supra. If the in- 
dictments were for the same offense, the address to discrétion might 
appeal strongly to the court, in whose jurisdiction indictments were 
iirst found. In the case at bar, however, the indictments are for différ- 
ent offenses. The court, if it has the power (which point need not be 
decided), would not, in such circumstances, require the prosecuting of- 
ficers to elect to proceed on the Washington indictment and abandon 
the New York indictments, or vice versa. 

The questions of jurisdiction require careful considération, and, if 
one or more crimes hâve been committed, the court will not require 
that prosecution must be abandoned in one jurisdiction as a condition of 
removal to another. It is but fair, however, in view of the necessary 
préparation and the possible employment of new or additional counsel 
in another jurisdiction, that the prosecuting officers should give défend- 
ant reasonable notice as to which indictment or indictments they intend 
to move first for trial. 

To that end some appropriate provision should be inserted in an order 
dismissing the writ, as a condition of removal. Of course, the prose- 
cuting officers should not be asked to détermine which indictment to 
move first, until after défendant shall hâve finally pleaded to the 
Washington indictment. 

The writ will be dismissed, as hère indicated. Submit order on one 
day's notice. 
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BARAN V. GOODYEAR TIRE & RUBBKR CO. et al. 

(District Court, S. D. New York. July 29, 1918.) 

Pleading <S=>52(2) — Coiiplaixt — Seipakate State.ment of Causes of Ac- 
tion. 

Wliere a coiiiiiliiint sots forth in one cause of action facts whicli miglit 
be rogarded as violations of tlie Slierman Anti-Trust Act (Conip. St. §§ 
8S20-8S2a, S827-S.s;!0) and tlie Clayton Act, held, tliat défendants were 
entitled to liave (lie commingled causes of action separately statod ; tlie 
alleged violation of (ho Slicrnian Anti-Trust Act being différent from tiie 
alleged violation of tlic Clayton Act. 

At Law. Action by Harold P. Baran against the Goodyear Tire 
& Rubber Company and the Goodyear Tire & Rubber Company, In- 
corporated, of New Yorl<. On motion to compel separate statcment 
of commingled causes of action, respectively based on the Sherman 
Anti-Trust Act and on the Clayton Act. Motion granted. 

See, also, 256 Fed. 571. 

House, Grossman & Vorhaus, of New York City, for plaintifï. 

Lewis & Kelsey, of New York City, for défendants. 

AUGUSTUS X. IIAND, District Judge. The complaint sets out 
in one cause of action facts which may be regarded as violations of 
the Sherman Anti-Trust Act (Act Tulv 2, 1890, c. 647, 26 Stat. 209 
[Comp. vSt. §§ 8820-8823, 8827-883ÔJ) and the Clayton Act (Act Oct. 
15, 1914, c. 323, 38 Stat. 730). Some of them apparently violate one 
of thèse acts, and some may violate both. Thèse are separate acts, 
and remain so in spite of certain clauses of the Clayton Act which re- 
late to both. I think the défendants are entitled to hâve thèse com- 
mingled causes of action separately stated, so that they may better pré- 
pare for trial and hâve the advantage by demurrer of eliminating one 
from considération if a demurrer should be sustained. 

The illegalit}' complained of which would violate the Sherman Act 
is apparently an attempt to monopolize the trade in certain automobile 
accessories. This almost necessarily dépends on the défendants' whole 
plan, and I can see no reason why it should not be pleaded as a whole, 
and given the légal effect that the transactions call for. In this I 
agrée with the décision of Judge Coït in Cilley v. United States Ma- 
chinery Co. (D. C.) 202 Fed. 598. I do not think the légal questions 
there under considération were disposed of in any différent way by the 
Circuit Court of Appeals of the Third Circuit in Buckeye Powder 
Co. V. E. I. Du Pont, etc., Co., 223 Fed. 881, 139 C. C. A. 'll9. Mat- 
ters discussed in Judge Lanning's opinion in Rice v. Standard Oil 
Co. (C. C.) 134 Fed. 464, did not really arise for considération in that 
case, becaiise the Circuit Court of Appeals thought the gravamen of 
the action was an attempt to create a monopoly forbidden by the second 
clause of the Sherman Act, and not a conspiracy to restrain trade de- 
nounced by the first clause. Such seems to be the situation hère so 
far as the Sherman Act is concerned. 

Irrespective, however, of whether a pleader should state violations 

<£;3=>For othcr cases sec same topic & KIi]Y-NUMBEIl iu ail Key-Numbcred Digests & Indexes 
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of the two sections of the Sherman Act in separate counts, I think 
violations of the Clayton Act which may occur without any combina- 
tion to restrain trade or any attempt to monopolize within the meaning 
of the Sherman Act, but by reason of price discrimination or contracts 
that a purchaser shall not deal in the goods of a competitor, should be 
set forth in a separate cotmt. 

The motion is therefore granted, and Ihe plaintiff is directed to 
file an amended complaint, stating violations of the Sherman Act in 
one count, and of the Clayton Act in a second count. 



BARAN V. GOODYEAR TIRE & RUBBER CO. et al. 
(District Court, S. D. Xew York. January IT, 1919.) 

1. MoNOPOijEs <S=17(1) — Violations — Sherman Anti-Tbust Act. 

The appolutment by a manufaeturing corporation of anotlier corpora- 
tion as its exclusive selling agejit is not a violation of any right of thlrd 
persons, under the comnioii law or the Sherman Anti-Trust Act (Comp. 
St. §§ 8820-8823, 8827-S8;?0). 

2. Monopolies <S=17(2) — Sherman Anti-Trust Act — Violations. 

The refusai of a manufacturer of automobile tires and accessories, who 
did not hâve a monopoly, to sell to dealers wlio would not maintain sug- 
gested priées, and sold to other dealers, and not nierely to consumers, is 
not a violation of the Sherman Anti-Trust Act (Comp. St. §§ 8820-8823, 
8827-8830). 

3. Monopolies <S=»17(1) — Violations — Clayton Act. 

For a manufacturer of automobile tire.s and accessories to sell Its 
products to manufaeturers of automobiles at a less price than it sold to 
dealers is not a violation of Clayton Act, § 2 (Comp. St. § 8&}5b), forbid- 
ding discrimination in price betweeii différent purchasers, where such 
discrimination may tend to lessen compétition, or to create a monopoly; 
tliere apparently being no compétition between the manufacturer and 
dealers. 

At Law. Action by Harold P. Baran against the Goodyear Tire & 
Rubber Company and the Goodyear Tire & Rubber Company, Incorpo- 
rated, of New York. On demurrer to the complaint. Demurrer sus- 
tained, with leave to plead over. 

See, also, 256 Fed. 570. 

House, Grossman & Vorhaus, of New York City, for plaintifï. 
lyCwis & Kelsey, of New York City, for défendants. 

AUGUSTUS N. HAND, District Judge. The plaintiff has filed his 
complaint seeking to recover treble damages upon two causes of action 
(1) under the Sherman Act (Act July 2, 1890, c. 647, 26 Stat. 209 
[Comp. St. §§ 8820-8823, 8827-8830J); and (2) under the Clayton 
Act (Act Oct. 15, 1914, c. 323, 38 Stat. 730). The défendants question 
the sufficiency of each cause of action by demurrer. 

The material allégations in the first cause of action are that the first- 
named défendant is a large Ohio manufacturer of automobile tires and 
accessories, and the second défendant is engaged in selling thèse Good- 
year tires and accessories among the several states as agent of the 

<g=3For other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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Ohîo Company; tliat thèse défendants conspired to monopolize and to 
restrain trade and commerce in respect to thèse tires and accessories in 
the following way: 

(1) They selected the dealers to whom they would sell the tires and 
accessories. 

(2) Forbade thèse dealers so selected to sell to any other dealers, but 
only directly to consumers, "at the priées and upon the ternis from time 
to time maintained, fixed and suggested by the défendants." 

(3) "Did threaten, warn and notify" the dealers to whom they sold 
that "in the event of any violation of any of the proiiibitions and rc- 
quirements aforesaid they * * * would thercupon cease and re- 
fuse to sell to any such person. * * * " 

(4) "Did establish a System of espionage and hlacklisting in order to 
preclude the sale to any person * * * violating any of the prohibi- 
tions or requireme^nts aforesaid." 

(5) "Did refuse to make adjustments by way of replacements or rc- 
pairs or allowances upon Goodyear automobile casings * * * 
through the agency of any dealers other than the persons * * * 
so designated, * * * thcrcby discriminating against and tending to 
eliminate the compétition of dealers other than those so designated." 

In pursuance of the foregoing scheme, the défendants refused to sell 
Goodyear automolvle merchandise to the plaintiff, because he had not 
maintained priées as fixed and suggested, and threatened other dealers 
not to sell to them if they sold to [jlaintiff and ceased to sell to dealers 
who did so sell. 

[1] The appointment by the Ohio company of the New York Com- 
pany as its exclusive selling agent is not a violation of any right under 
the common law or the Sherman Act. Virtue v. Creamery Package Co,, 
227 U. S. 8, 33 Sup. Ct. 202, 57 L. Ed. 393 ; American Sea Green Slate 
Co. V. O'Halloran, 229 Fed. 77, 143 C! C. A. ZhZ ; Locker v. American 
Tobacco Co., 218 Fed. 447, 134 C. C. A. 247. 

[2] It is to be noticed at the outset that thcre is no allégation that 
either défendant had a monopolv in automobile tires and accessories, 
or even did a large percentage of the business in such goods within any 
part of the United States. The alleged combination or conspiracy be- 
tween principal and agent, if obnoxious at law, must be so because 
what they havo together done would hâve been illégal, if donc by the 
principal alone. The real question which remains is therefore whether: 
A refusai of a manufacturer to sell to dealers (a) who will not maintain 
suggested priées, or (b) will sell to other dealers and not merely to 
the consumer, is a violation of the Sherman Act. 

There is no restriction upon title alleged. The selected dealers who 
got the merchandise could do as they pleased with it. No agreement 
among the dealers to fix priées or restrict sales to the consumer is set 
forth. The sole gravamen of the action is the atterapt of the défend- 
ants to prevent priée cutting by refusing to sell to dealers who did not 
maintain the suggested price. 

The enforcement of the Sherman Act, if that act were read literally, 
would reach nearly every commercial enterprise. To understand the 
act at ail, we must view it in the light of the décisions. There is no 
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décision of an appellate court construing the Sherman Act, to wliich I 
hâve been referred, that prevents a single trader from rejecting a cus- 
tomer because he did net like the priées at which the customer resold, 
or otherwise disapproved of his mode of conduct. Nor does the fact 
that a single trader extends his policy of refusing to sell to any one of 
many customers who may eut priées impose any additional légal lia- 
bility. It is impossible to see how a single person may choose one cus- 
tomer or reject one customer with impropriety, and not separately sé- 
lect or reject a number of customers with equal freedom. 

The Circuit Court of Appeals for this circuit seems to hâve held that 
this may be done, in the case of Great Atlantic & Pacific Tea Co. v. 
Creani of Wheat Ce, 227 Fed. 46, 141 C. C. A. 594. Judge Waddill 
has recently passed upon this précise point on demurrer to an indict- 
ment under the Sherman Act in the décision of L'nited States v. Colgate 
& Co. (D. C.) 253 Fed. 522. He there hcld that the Sherman Act did 
not reach cases where a manufacturer sold to dealers upon an agree- 
ment by each dealer to maintain a price and refused to resell to those 
dealers who had failed to live up to the arrangement. The first cause 
of action présents no facts showing a violation of the Sherman Act, 
and the demurrer to it must be sustained. Dueber AVatch Case Co. v. 
Howard Watch Ce, 66 Fed. 646, 14 C. C. A. 14; AVhitwell v. Conti- 
nental Tobacco Co., 125 Fed. 454, 60 C. C. A. 290, 64 L. R. A. 689; 
Union Pacific Coal Co. v. United States, 173 Fed. 737, 97 C. C. A. 578. 

The principal case relied upon by the plaintiff is Dr. Miles Médical 
Co. V. Park & Sons Co., 220 U. S. 373,_ 31 Sup. Ct. 376, 55 h. Ed. 502. 
But there sales by one company to varions purchasers accompanied by 
contracta fixing priées of resales were held unlawful restraints of trade. 
The vigorous dissent by Mr. Justice Holmes calls attention to the fact 
.that if the arrangement "should make the retail dealers also agents in 
law as well as in name, and retain the title until the goods left their 
hands" it would not he denied that "the owner was acting within his 
rights." Hère the arrangement only afïected the unquestionablc gên- 
erai right of the défendants to make future sales to such dealers as 
they chose. The prevailing opinion of Mr. Justice Hughes does not 
reach such a case as this, and to impose the restriction contended for 
upon a producer would inhibit his actions in choosing his customers in 
a way that only the clearest public policy can justify. Such a rule 
would make the motive of declining customers the test of legality. 

It is true that Judge Hough rested his décision in Great Atlantic & 
Pacific Tea Co. v. Cream of Wheat Co. (D. C.) 224 Fed. 566, upon the 
Clayton Act, and not the Sherman Act, because the relief sought was 
only possible under the former statute ; but his reasoning seenis ap- 
plicable to the Sherman Act, and the Circuit Court of Appeals, in af- 
firming the decree, said : 

"Before tbe Shermfin Act, It wiis the lîuv that a trader misht reject tlie 
offer of a proiwsiug buyer, for aiiy renson that nppealed to him; it iiiight be 
liecause he did not like tiio other's business niethods, or l)ecause he had soino 
Personal différence with hlni, politlcal, racial, (u- social. That was purel.\- 
his own aflCair, with which nobody else liad.any coneern. îs'either the Sher- 
man Act, nor any décision of the Suprême Court construing the sauie, nor 
the Clayton Act, has ehanged the law lu this particuhir. ♦ • ♦ " 
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[3] The second cause of action, brought under the Clayton Act, is 
based solely upon the allégation that the défendants discriminated in the 
price of Goodyear supplies "between dealers (including this plaintiff) 
and manu facturer s of automobiles, and in favor of such manufactur- 
ers." Section 2 of the Clayton Act (Comp. St. § 8835b) forblds dis- 
crimination in price between différent purchasers "where the effect of 
such discrimination may be to substantially lessen compétition or tend 
to create a monopoly in any line of commerce." 

There is nothing in the complaint to show how the alleged discrimi- 
nation might substantially lessen compétition, and it certainly could not 
tend to create a monopoly. Every manufacturer holds a monopoly in 
the goods of his own manufacture, but there is no allégation that the 
défendants hâve a monopoly "in any line of coinmerce," to use the term 
of the Clayton Act. Manufacturers of automobiles ordinarily would 
buy tires in much larger quantités than dealers, and consequently the 
défendants could generally aflford to sell to such manufacturers at a 
lower price than to dealers. The manufacturers sell to dealers, and the 
latter to the consumer. There is apparently no compétition between 
the manufacturers of tires and the dealers, nor is it alleged that any 
exists. The difïerentiation in price would not therefore substantially 
lessen compétition. If such would be the efifect, it must be set forth 
in some discemible way, and not in the mère language of the statute. 
There is no unreasonabïe arrangement set forth, nor is it made apparent 
how compétition may be substantially lessened, or how the défendants 
were doing more than to sélect "their own customers in bona fide trans- 
actions and not in restraint of trade." More than mère sweeping con- 
clusions in the language of the statute should be alleged to subject par- 
ties to trial. I can see no basis for the second cause of action. 

The demurrer is sustained, with leave to plead over within 15 days. 



KEATOR V. ROCK PLASTER MFG. CO. 
aJistrict Court, S. D. New York. February 1, 1019.) 

1. ADMIBALTY ®=>18 — JUKISDICTION — ACTION FOR TORT. 

Tlie Jnrlsdietion in aduiiralty in tort cases is exclusively dépendent 
iipun tlie locnlity of tlie aet. 

2. ADMIBALTY <©=>21 JUHISDICTION — ACTION FOB TOBT. 

Wliere a person was klllwl whlle standing upon a dock, by the fallin;; 
upon hlni of rock belng discliarged froni a vessel by means of buekets 
liolsted by tlock and fall, the tort was not maritime, and a court of 
admiralty is without jurisdidion. 

In Admiralty. Suit by Grâce Keator, administratrix of Alexander 
Keator, deceased, against the Rock Plaster Manufacturing Company. 
On exceptions to libel. Exceptions sustained. 

Bertrand L. Pettigrew, of New York City (Walter L,. Glenney, of 
New York City, of counsel), for the motion. 
Joseph A. Shay, of New York City, opiwsed. 

(gSjFor other cases see same lopic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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MAYER, District Judge. Alexander Keator was in the employ 
of défendant. The accident which resulted in his death is described 
in the libel as follows : 

"Third. ïhat at the tlme sald dcceasecl received his Injuries, causing liis 
death, he was standing upon the dock ad.ioining thg plant where rock was 
being unloaded from a boat, whieh was moored to said dock. That the rock 
was being hoisted by means of block and f ail, to which there was attached a 
bucket, which was filled upon the boat and dumped upon said dock. 

"Fourth. That while a bucket load of rocli was tieing hoisted from the boat 
and was over the dock, because of a defective latch or catch, which was in- 
tended to hold the bucket closed or locked, opened up and released the load, 
causing the bucket to tip and the rock to fall, strlking the deceased and 
bringing about the injuries which caused his death." 

The first step taken by his widow was as a claimant before the state 
Industrial Commission, to which body she applied on behalf of her- 
self and Keator's father for relief under the New York state Work- 
men's Compensation Law (Consol. Laws, c. 67). The Commission 
allowed the claim, but the Appellate Division, Third Department, 
reversed the détermination of the Commission, and the New York 
Court of Appeals affirmed the order of the Appellate Division. Mat- 
ter of Keator v. Rock Plaster Mfg. Co., 224 N. Y. 540, 120 N. E. 56. 
Judge McEaughlin, writing for the court, stated : 

"I am of the opinion, for the reasons stated by me in Matter of Dojy v. 
Howland Co., Inc., * • * decided herewith, that Keator, at the time he 
was killed, was engaged In the performance of a maritime contract." 

The Doey Case held that, where the injured person was engaged in 
the performance of a maritime contract, the New York state Work- 
men's Compensation Law did not aflford relief as the law then stood. 
Matter of Doey v. Howland Co., 224 N. Y. 30, 120 N. E. 53. Con- 
temporaneously the court decided ta the same effect Matter of An- 
derson v. Johnson Lighterage Co., 224 N. Y. 539, 120 N. E. 55. 

The décision in the Keator and Anderson Cases was by a divided 
court; three judges dissenting. It was stated on the argument that an 
application for a writ of certiorari was applied for to and denied by 
the Suprême Court of the United States. 

[1] This suit being hère in admiralty, respondent has excepted to 
the libel on varions grounds, ail of which go to the point that, the de- 
ceased having been killed while standing on the dock, admiralty has 
no jurisdiction over a cause of action based on tort to recover dam- 
ages for his death. The jurisdiction of admiralty in tort cases is ex- 
clusively dépendent upon the locality of the act. Atlantic Transport 
Co. V. Imbrovek, 234 U. S. 52, 34 Sup. Ct. 733, 58 E- Ed. 1208, 51 
E. R. A. (N. S.) 1157. 

[2] In a number of cases the question has arisen as to whether the 
tort should be regarded as having happened on the vessel or on land, 
where the tort was caused by an act which was started on the vessel 
or on the dock, as the case may be, and ended with the death or in- 
jury on the land or the vessel, as 1;he case may be. In thèse cases it 
has been uniformly held that the locus of the tort is the place where 
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the injury was actually inflicted. The Mary Garrett (D. C.) 63 Fed. 
1009, and cases cited; Hermann v. Port Blakely Mill Co. (D. C.) 69 
Fed. 646, and cases cited; The Bee (D. C.) 216 Fed. 709, and cases 
cited. 

As Keator was killed on the dock, it is apparent that the tort was 
not maritime, and therefore there is no jurisdiction in admiralty, and 
the exceptions must be sustained on the ground that there is lack of 
jurisdiction. 

If this conclusion is right, fortunately plaintiff is not without rem- 
edy, for it would seem that she has a cause of action at common law 
against this défendant. Whether this court or the appropriate state 
court has jurisdiction will, of course, dépend on diversity of citizen- 
ship. 

I deem it my duty to suggest to counsel that this case be expedited 
în every way. It is highly important that every jurisdictional ques- 
tion shall be decided, if possible, before the statute of limitations shall 
hâve run. I hâve not found any case in the Suprême Court which 
covers the précise situation hère involved on the question of jurisdic- 
tion ; that is, a case where the alleged def ective instrumentality starts 
on the vessel and in its progress causes the injury on land. 

If the décision now made should be erroneous, and a judgment in a 
common-law action, proceeding upon the theory that the tort is not 
maritime, should be reversed on review, then the plaintiff would be 
out of court. 

It is extremely désirable that this plaintiff should hâve her day in 
such court as may hâve jurisdiction. In order to safeguard this prop- 
osition, I repeat, with emphasis, that counsel should be diligent in the 
prosecution of the case, so that ail jurisdictional questions may be de- 
termined before the statute of limitations shall hâve run. 

Settle order on one day's notice. 
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CLINTON MINING & MINERAL CO. v. JAMISON. 

(Circuit Court of Appeals, Third Circuit April 4, 1919.) 

No. 2413. 

1. COBPOBAI'IONS ®=232(3) — ISSUANCB OF STOCK FOB PBOPBSTY FiNANCINO 

Akbangemeotts. 

When the stock Is full-pald, no exception can be taken to a transac- 
tion wherein tlie owners of minlng claims convey tlielr properties to a 
corporation formed by tliem in considération of its whole capital stock, 
returnlng to the company three-quarters of the shares as treasury stock 
for use, in financlng the undertaking, whereupon the corporation ex- 
écutes mortgage to seeure bonds, whlch It sells to the incorporators and 
others, giving as a bonus one share of stock for every dollar subscrlbed. 

2. CoBPOKATioNa ®=>232(3) — Full-Paid Stock— Cost of Pbopebtt Tbans- 

FEKlîED. 

The cost of mining claims to the buyers thereof Is not a test of the 
value of the claims, in determlnlng whether stock of a mining company, 
Issued for such claims, when transferred to the company by the buyers, 
was full-pald; nor were the reclted considérations in the conveyances to 
the buyers, or even in conveyances to the company, évidence of the value 
of the properties in its hands, on which could be based findlng the prop- 
erties were overvalued. 

3. Cobporations <S=>232(3) — Isbuancb of Stock — Oveœivaluation or Peop- 

E3Ty — Benefit of Dotjbt. 

Where th^re is ground for a différence of opinion as to the value of 
proporty transferred to a corporation in return for its stock, on the issue 
of overvaluatlon the benefit of the doubt will be glven the stockholders. 

4. Coepobations <S=269(3) — Stockholdek's Liabiuty — Oveeval-dation of 

PrOPERTY — SUFFICIENCT OF EVIDENCE. 

In an action against a stockholder in a mining company to enforce his 
liability under Clv. Code S. D., § 441, évidence held insufficient to sus- 
tain finding that mining property, which défendant stockholder and oth- 
ers transferred to company in exchange for its stock, was overvalued, 
so that stock was not fully paid. 

5. Corporations <S=»260(3) — Issuance of Stock — Ovebvaluation of Pbop- 

Erty. 

The fact that a mining corporation failed from 10 to 13 years after 
issuance of its stock for certain properties is not In Itself évidence of 
any overvaluatlon of the properties, or lack of value in them at the 
time of the transaction. 

6. Corporations <S=>232(3): — Issuance of Stock — Valuation. 

When property bas in good faith been given a value in the Issuance 
of corporate stock for It, the courts will not disturb It because éventa 
subsequently occurring show that the property was overvalued, but loust 
detei-nilne the question of value on facts as they existed when the trans- 
action was consummated. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; W. H. Seward Thomson, Judge. • 

Action by the Clinton Mining & Minerai Company a corporation of 
the State of lowa, against William W. Jamison, a citizen of the state 
of Pennsylvania. To reyerse a judgment of nonsuit, plaintifl? brings 
error. Affirmed. 

A. O. Fording, of Pittsburgh, Pa., for plaintiff in error, 
J. M. Hodgson, of Casper, Wyo., and E. C. Higbee, of Uniontown, 
Pa., ior défendant in error. 

^ssFor other cases see same toplc ft KEY-^UMBBR io ail Key-Numb«red Dlgests A Indexa* 
256 P.— 37 
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Before WOOLLEY, Circuit Judge, and THOMPSON, District 
Judge. '../'■'.' 

WOOLLEY, Circuit Judge. Clinton Mining & Minerai Company, a 
corporation of lowa, recovered judgment against Impérial Gold Mining 
& Milling Company, a corporation of South Dakota, in an action on a 
tort committed in 1910. Having failed to impose the debtor corpo- 
ration's liability upon a number of îts stockholders ,by an action in 
equity (Clinton Mining & Minerai Co.v. Cochran, 247 Fed. 449, 159 
G. C. A. 503), the Clinton Company, in 1917, brought this action at 
law against William W. Jamison, a single stockholder of the Impérial 
Company to recover the, debt due on the said judgment, under author- 
ity of a Sputh Dakota statute (Section 441, Civil Code of 1913), w-hich 
provides : 

"Each stockholder of a corporation is indlvidually and personiilly llable 
for the debts of the corporation to the extent of Uie ahioimt that is unpaid 
upon the stock held by hlm. Any créditer of tho <orporatlon may institute 
joint or several actions against any of its stocliholdere that hâve not fully 
pald the capital stock held by him, and In such action the court nmst ascer- 
tain the amount that is unpaid upon the stocfc held hn each stockholder and 
for which he is liable, and several judgment may be rendered against each 
in eonformity therewlth. liability of each stockholder is determlned by the 
amount unpaid upon the stock or shares owiied by him at the time such ac- 
tion is commencéd, and such liability is not released by any subséquent trans- 
fer of stock. * • » " 

The plaintifif averred as a matter of f act and introduced . testimony 
to prove, that the entire capital stock of the Impérial Company had 
been issuéd for property at an overvaluation, and maintained, as mat- 
ters of law, that the défendant stockholder is liable under the cited 
statute for the debts of the corporation to the amount that is unpaid 
upon the stock held by him, and that the plaintiff's judgment against 
the Impérial Company is a "debt" of that corporation within the 
meaning of the statute. For defence, the défendant piaintained that 
the liability which the statute imposes upon stockholders for debts of 
a corporation is for contractual debts and is not for a judgment obli- 
gation founded in tort, on the theory that a stockholder is never liable 
for the corporatioh's torts ; ând that, in conséquence, no such liability 
can arise against him when a corporation's tort obligation is reduced 
to judgment. The défendant contended îurther, that the property 
for which the stock of the Impérial Company had been issued as full 
paid was not in f act overvalued ; or, if overvalued, it was not an ex- 
cessive overvaluation; that neither fraud nor fraudaient intent was in- 
volved ih its valuation ; and theref orè the défendant stockholder can- 
not in anj' event be reached on the ground that the stock was not full 
paid. 

At thé conclusion of the testimony. the défendant rhbved for a non- 
suit 6ft several grounds. This motion was granted by the court, not 
because of lack of proof of overvaluation of the property, but on the 
ground that the South Dakota statute, imposing upon stockholders lia- 
bility for corporation "debts" to the extent stock is. not paid for, does 
not embrace an obligation of a judgment rendered iin tort. On motion 
to take ofï the non-suit, the court sustained its ruHrjg on authority of 
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Chase v. Curtis, W3 U. S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038,; Bohn 
V. Brown, 33 Mich. 257; W^rd, v. Joslin, 105 Fed. 224, 44 C. C. A. 

456. ■ , ,:' ;■,. ' , ;' , : ■ 

A writ of errbr ,w^a,s taken by the plaintiff" on a very brief bill of 
exceptions, whichaisclosedr no testimony and congisted merely of 
a statement: — apparently agreed upon by counsel as raising the is- 
sues — to the éfïect that the évidence "tended to prove the shares 
of capital stock held by the défendant had been issued against prop- 
erty at an bvervaluation (though without actual fraudulent intent) 
and that in this sensé the said stock had never been fuUy paid, fof." 
When the case was argtied before us, the discussion was addressed 
niainly to the point on which the learned trial judge had granted a 
non-suit, though argument was made also on the law affécting the 
alleged overvaluat:ion of the property, as shown by the bill of excep- 
tions. The case as argued involved an interprétation of thç law of 
South Dakota as to a stockholder's liability for the payment of the 
corporation's debts to the extent of his holding of its unpaid stock, 
and also an interprétation of the constitutional provision of the State 
of South Dakota authorizing the issue of capital stock for property. 
(Const. Art. 17, § 8.) As a décision by this court inteq^reting the stat- 
utory and constitutional provisions of South Dakota would in no 
sensé bind the courts of that state when called upon to interpret its 
own statute and constitution, we hesitated in view of the lack of in- 
formation contained in the abbreviated bill of exceptions to décide the 
case upon thèse points, preferring if the case in its other aspects 
i$ capable of décision under gênerai law, to leave the interpréta- 
tion of the law bî South Dakota to its own courts. Therefore, of 
our own motion, we suggested diminution of the record,' and, in 
compliance with the wnt of certiorari that followed, the évidence in 
the case was brought before us for the first time. 

We lay aside the interprétation of the word "debts" in the South 
Dakota statute as a matter which does not call for décision in this 
case until overvaluation of the property against which the stock was 
issued has first been determined, for it is on this fact alone that the 
défendant stockholder's liability for the corporation's debts is predi- 
cated. If no overvaluation is shown, no recovery can be had against 
the défendant, whatever may be the meaning of the word "debts" ap- 
pearing in the statute. 

The matter or overvaluation in this case has two aspects; first 
the law of the case, and second, the facts of the case. There being 
no judicial expression by the courts of South Dakota on the sub- 
ject of valuation of property against which under its constitutional 
provision capital stock of a South Dakota corporation may be issued, 
and the familiar statutory provision that the judgment of directors 
as to the value of property for which stock is issued shall in the 
absence of fraud be conclusiye, not being enacted in South Dakota 
until a later date, both parties looked elsewhere fpr, the law and 
came into the court as far apart as the décisions themselves are, each 
having followed the Ijne most favorable to his position. In the law 
of this subject, ibère .ai;e t\y,Q.rules goveming the valid valuation of 
property against which stock of a corporation may be issued as, full 
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paid. Of one rule, Van Cleve v. Berkey, 143 Mo. 109, 44 S. W. 74a 
42 Iv. R. A. 592 (followed of necessity in Babhitt v. Read [D. C] 215 
Fed. 408. 236 Fed. 42, 149 C. C. A. 252 (C. C. A. 2d), interpreting the 
Missouri constitution, is the leading case. The ruie requires that the 
value of the property must actually equal the anlount of the stock re- 
gardless of any question of f raud, f raudulent intent, or the honest 
opinion of stockholders as to its worth. Under this rule, having its 
foundation largely if not entirely on interprétation^ of state laws, the 
only question for the jury is, Was the property worth the amount of 
the stock? This is known as the "true value" rule. In it, motive, 
intent and good faith are disregarded and the one thing to be shown is 
that the property conveyed for the stock was its équivalent in money 
and was worth in dollars the face of the shares. The other rule, of 
which Coit V. Gold Amalgamating Co., 119 U. S, 343, 7 Sup. Ct. 231, 
30 L. Ed. 420 is cited as the leading case, is known as the "good faith" 
rule, in which it is recognized that value is a matter about which men 
may honestly differ and in which the further questions of intention, 
good faith and fraud are submittfed to the jury. Under this rule, to 
be sure, no device is tolerated to avoid an honest valuation, yet a mar- 
gin is allowed for honest différences of opinion, and generally the 
transaction will be upheld even as against subséquent creditors if the 
valuation was honestly made, although it appear there was an error 
of judgment and that the valuation was in fact incorrect. North- 
western M. L. Ins. Co. V. Cotton Exchange R. E. Co. (C. C.) 70 Fed. 
155; Fletcher's Cyclopedia Corporations, 3576. Of course, the trans- 
action is always impeachable for fraud, and grûss or intentional over- 
valuàtion is itself proof of fraud. PrestOn v. Cincinnati C. & V. 
R. Co. (C. C.) 36 Fed. 54, 1 L. R. A. 140; Uoyd v. Preston, 146 U. S. 
630, 13 Sup. Ct. 131, 36 L. Ed 1111 ; Camden v. Stuart, 144 U. S. 104, 
12 Sup. Ct. 585, 36 L. Ed. 363; Fletcher's Cyclopedia Corporations, 
Sec. 3576. There is little if any distinction in the cases between 
àctual fraud and f raudulent intent in overvaluation. 

If we were forced to follow either rule in order properly to décide 
the case before us, we might pause bef ore subscf ibing to the true value 
rule based as it is on interprétations of state cqijstitutions, and would 
perhaps incUne to the good faith rule as the général rule pronounced 
by the Suprême Court of the United States. But we fiiid on examining 
the testimony that the plaintiff was properly non-suited under either 
rule. We shall therefore address our discussion to what the évidence 
shows and fails to show under both rules, referring those who are in- 
terested in the subject to cases and text books in which they will find 
it elaborately discussed. Van Cleve v. Berkey, 42 L,. R. A. 593, note ; 
5 Fletcher's Cyclopedia Corporations, Section 3576; 1 Parker, N. J. 
Corporatiôrîs, Section 61 ; 1 Cook on Corporations (7th Edition) Sec- 
tion 46; Coit v. Gold Amalgamating Co., 119 U. S. 343, 7 Sup. Ct. 231, 
30 h. Ed. 420; Babbitt v. Read (D. C.) 215 Fed. 395. 

Turning to the testimony, it appeàrs that thé Impérial Gold Mining & 
Millirig Company was incorporated in 1899 under the laws of South 
Dakota. Several of its incorporators owned mining claims known as 
"The Chicken Fraction Lode," "American Express No. 1," "American 
Express No. 2," "Piedrock" and "No Mistake," situate in Lawrence 
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County, South Dakota. On April 12, 1900, the incorporators (to 
whom vve shall refer as the vendors) conveyed thèse properties to 
the Impérial Company in considération of its whole capital stock of 
1,000,000 shares of the par value of $1.00 a share, and $50,000 in 
money. Regarding the stock as full paid, they then returned to 
the corporation 750,000 shares as treasury stock for use in financ- 
ing the undertaking. Whereupon the corporation executed a mort- 
gage to secure $200,000 bonds, which it sold to the incorporators and 
others, giving as a bonus one share of treasury stock for each dollar 
of bonds subscribed. With the money raised from the sale of bonds 
and also from the sale of treasury stock at 25 to 45 cents a share, 
the corporation built réduction works and proceeded to the business 
of mining its properties. 

[1] No exception can be taken to a transaction of this kind, when 
the stock is full paid. Finletter v. Acétylène L. H. & P. Co., 215 Pa. 
86, 64 Atl. 429; 1 Cook on Corporations, Section 46. 

The mining claims which were conveyed for the stock aggregat- 
ed about thirty-seven acres. They were not mère prospects ; they were 
properties which had been previously developed by mining opérations, 
from which ore had been taken and shipped to the smelter. A number 
of drifts and tunnels had been rvm aggregating more than 1,200 feet. 
Thèse followed and cross eut ore bodies and shoots exposing veins of 
ore about six hundred feet in length, varying from 8 to 12 feet in 
height and from 15 to 40 feet in width, running from a low grade of 
$6,00 to a shipping grade of $20.00 a ton. Although no expert had 
measured up the ore, it was thought at the time that the ore exposed 
was worth $250,000, and that the whole mine was f'ully worth thé en- 
tire capital stock of the corporation. This valuation was based on 
métal values in high and low grade ore and on an estimated cost of 
réduction by the company's proposed cyanide works of $3.50 a ton, and 
was made with référence not alone to the probability of fînding ad- 
ditional ore above the flat or sedimentary formation, t)Ut to the possi- 
bility, in view of the proximity of the property to the Homestake 
mine, a mile and a half away, of encountering beneath the flat for- 
mation the continuation of the vertical vein of that highly valuable 
])ropertv. -, 

[2] For proof that the property for which the .stock had been is- 
sued was overvalued, the plaintifï put in évidence the deeds by which 
the vendors had acquired the properties, showing. the considérations 
which they had paid. One deed was for a one-third interest in the 
American Express Group, showing the considération of $1.00. Several 
were for undivided one-fourth and one-eighth interests in the Chicken 
Fraction Lode, the considération in each being $100. Another convey- 
ed an undivided three-fourth interest in the same claim to the Im- 
périal Company for the considération of $500; another conveyed a 
one-eighth interest in the same claim for the considération of $1.00; 
and still another conveyed the American Express No. 2 and other 
claims for the considération of $50,000. Ail deeds carried cancelled 
revenue stamps of appropriate dénominations. As most of the recited 
considérations were manifèstly nominal they imparted no informa- 
tion as to the real value of the properties conveyed. Obviously, they 
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may hâve had values in nowise reprçsented by the recîted considéra- 
tions. Nor is the cost of the daims to those who subsequently con- 
veyed them to the corporation conchisive. The cost to the vendors is 
not a test of vahie. Dickerman v. Northern Trust Ce, 80 Fed. 450, 
25 C. C, A. 549, àffîrming. Northern Trust Ce. v. Columbia Straw-Pa- 
per Co. (C. C.) 75 Fed. 936; Grant v. E. & W. Ry. Co., 54 Fed.' 569, 4 
C. C. A. 511, affirming Coe v. E. & W. R. Co. (C. C.) 52 Fed. 531; 
Commonwealth v. Central Passenger R. Co., 52 Pa. 506 ; Thomas v. 
Barthold (Tex. Civ. App.) 171 S. W. 1071. We are concerned with 
their value to the corporation and that value may exceed what it cost 
the vendors, who were doing little more than transferring the prop- 
erties, whatever their value, £rom themselves as individuals to a cor- 
poration of which they were the owners and through which they 
cxpected to finance and operate the properties. Therefore, we do not 
regard the recited considérations in conveyances to the vendors or even 
in conveyances to the corporation évidence of the Value of the prop- 
erties in the hands of the vendee corporation on which alone we could 
sustain a verdict that the properties were oyervalued. 

[3, 4] If we were to apply to this évidence the Missouri rule, 
which is the true value rule, requiring a money équivalent in the prop- 
erty for the face of the stock, we find no évidence that the property 
conveyed for the stock was not the money équivalent of its face. The 
mbst that we find is a doubt, the benefit of which the courts give 
stockholders where there is ground for a difiference of opinion as to 
the value of the property. Van Cleve v. Berkey, 42 L. R. A. 593, 
note 600 ;Tn re L. M. Alleman Hardware Co., 181 Fed. 810, 814, 104 
C. C. A. 320 (C. C. A. 3d). The plaintiflf cannot impose liability on the 
défendant based upon a doubt that his stock is but partially paid. As 
the fact must be established by évidence that will sustain this inf erence, 
we are safisfied that even under the true value rule, the évidence does 
not show that the plaintiff bas oroved its case. American Tube & Iron 
Co. V. Baden Gas Co., 165 Pa. 489, 30 Atl. 940. 

Under the fair value rule, or the gênerai rule as announced by the 
Suprême Court in Coit v. Gold Amalgamating Co., 119 U. S. 343, 7 
Sup. Ct. 231, 30 L,. Ed. 420, involving the good faith with which prop- 
erty is valued for the purpose of capitalization, we find no évidence 
indicating an absence of good faith or suggesting either f raud or f raud- 
ulent intent on which we could sustain a verdict to the contrary. 

Aside fi-om ,a lack of évidence in this case on which a jury could 
reasonabiy find overvaluation of the property, there is no évidence at 
ail on which the court or the jury could fix the measure of the stock- 
holder's liability under the South Dakota statute which provides that, 
"in such an action the court must ascertain the amoimt that is unpaid 
upon the stock held by each stockholder and for which he is liable." 
Had the case been submitted and had the jury found overvaluation, 
there is no évidence on which the jury could find how much the prop- 
erty was overvalued, and therefore how much remained unpaid on the 
stock. Not being able to calculate a deficiency on the stock, the de- 
fendant stockholder's liability was not capable of computation. 

[5, 6] The only remaining testimony on the subject of overvaluation 
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of the property was the foreclosure in 1910 of the mortgage given in 
1900 to secure $200,000 bonds and the sale of the property thereunder 
in 1913, indicating tlie failure of the undertaking many years after the 
issue of the stock. But this évidence will not sustain a finding of over- 
valuation by the jury. It shows the corporation's failure, but not the 
cause of it. F'ailure may hâve been due to a variety of circumstances — 
exhaustion of ore bodies after working out values equal to the stock 
issue, unforeseen changes in character of ore with. conséquent, increase 
in cost of réduction, inefficient or dishonest managemefit. But what- 
ever the cause may bave been, the event of failure transpiring from 
ten to thirteen years after the issue of the stock is not itself évidence 
of the lack of value of the property at the tinie of the transaction. We 
invoke hère a gênerai rule of évidence, which is not affected,, we sur- 
mise, by interprétations which the courts of South Dakota may make 
with respect to the statute and the constitution of that state. It is 
the Sound rule, that when property lias in good faith been given a value, 
the courts will not disturb it because events subsequently occurring 
show that it was overvalued. N. W. Mutual Life Ins. Co. v. Cotton 
Exchange Real Estate Co. (C. C.) 70 Fed. 155 ; Carr v. EeFevre, 27 Pa. 
413 ; Turner v. Bailey, 12 Wash. 634, 42 Pac. 115 : American Tube & 
Iron Co. v. Baden Cas Co., 165 Pa. 489, 30 Atl. 940. The question of 
value must be determined upon facts as they existed when the trans- 
action was consummated, not by subséquent events, such as the failure 
of the undertaking. 5 Fletcher's Cyclopedia Corporations, Section 
3576, and cases; Finletter v. Acétylène h. H. & P. Co., 215 Pa. 86, 
64 Atl. 429. 

The évidence shows that this corporation mined its properties and 
milled its ore for ten or more years after the stock was issued for the 
property. The ultimate failure of the corporation ten or thirteen years 
afterward we do not regard as évidence on which to find that the prop- 
erty was not worth the face of the stock at the time it was taken over. 

After very carefully considering the évidence in this case we are of 
opinion that if the case had been submitted to the jury, and if the jury 
had found against the défendant on overvaluation of the property, that 
verdict could not hâve been sustained. It follows, therefore, that the 
action of the trial court in awarding a nonsuit was right. 

As we bave not heard counsel upon the phase of the case on which 
we base our décision, except by memoranda, we indicate a willingness 
to hear oral argument should counsel désire it, and therefore direct 
that, unless a pétition for a hearing be presented within sixty days from 
the date of the filing of this opinion, the judgment below be 

Affirmed. 
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ROSENBLUM v. UBER. 

In re B. M. STERN CO. 

(Circuit Court o£ Appeals, Thlrd Circuit. April 2, 1919.) 

No. 2407. 

1. liANDLOBD AND TENANT (®=>248(.3) — RBNT PRIORITY — EXECUTION. 

A provision in a lease tlmt if default be made in any of its eonditionis, 
or if exécution be issued agalnst the lessee, or if assignment be nuide 
for the beneflt of creditors, rent for tlie entire balance of the terni shall 
at once become due and payable, and a landlord's warrant niay issue 
forthwith, is, under the law of Pennsylvania, not against public poliey, 
and will be sustained to the extent of giving the landlord priority for one 
year's rent out of proceeds f rom an exécution sale. 

2. Bankeuptct <g=>325 — Landlord's Claim. 

If a landlord obtains by an action of replevin a part of his rent from 
the goods of a subtenant upon the premises, hls claim agalnst the bank- 
rupt eatate of his tenant should be reduced by the iimount he so received. 

3. Bankrupict ®=>255 — Leases— Acceptance or Refusal by Trustée. 

A trustée in bankruptcy may at his option assume a lease of the 
bankrupt, or décline to assume it, as an asset of the estate, and he has a 
reasonable time within which to exercise this option, and if he cousiders 
the lease of value, and assumes it, the bankruptcy opérâtes like any other 
assignment, and the bankrupt is released from ail liability for rent 
thereafter, but if he deeins the lease of no value to the estate, and re- 
fuses it, this does not avoid tlie lease, but leaves the bankrupt lessee 
liable as before. 

4. Bankruptcy <®=>255— Leabb or Bankrupt — Surrender. 

A trustée in bankruptcy may, if the landlord consents, surrender a lease 
of the bankrupt, whereupon the landlord regains possession of tlie prem- 
ises, and ail unmatured obligationsi betvveen the parties depending upon 
the continuance of the leasehold estate are terminated ; but in surren- 
dering the lease the trustée has no greater right than the tenant, had he 
attemptetl to make a surrender before bankruptcy. 

5. Landlord and Tenant <©=>109(4) — Lease — Surrender — Acceptance dp 

Key. 

Where a landlord accepted a key from a tenant "upon the express con- 
ditions tliat lie would care for the building and rent it. If possible, for 
the benefit of the estate" of hls tenant, who was a bankrupt, he did not 
thereby accept a surrender of the lease, and he could hold the tenant liable 
for the différence between the rent provided for in the lease and rent 
actually collected after taking possession. 

G. Bankruptcy <S=5255 — Lease of Bankrupt. 

Where a trustée in bankruptcy atteinpted to surrender leased premises 
to the landlord, but the landlord accepted only upon the express con- 
dition that he would care for tlie building and rent it, if posisible, "for 
the benefit of the estate," the ertect of the transaction, although the 
trustée tliought that he had surrendered the premises and terminated the 
liability of the estate under the lease, was a refusai to accept and ad- 
minister the lease as an asset of the estate, and left the obligation of tlie 
bankrupt tenant under the lease just where it was before the atterapt 
to surrender. 

7. Bankruptcy (©=.350— Claims of Landlord — Priority — "Iîxecution." 

A landlord, who had, at the time of filiug pétition in bankruptcy, a 
landlord's lien, or the right to distrain upon goods and chattels upon 
premises demi.'^ed to the bankrujit, and who had not accepted a surrender 
of the lease subsequently tendered by the trustée, is entltled, under Bank- 

(g=33Kor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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ruptcy Act July 1, 1S08, § Mb, cl. 5 (Comp. St. § 0G4S), to priority of pay- 
ment of rent in arrear not exceeding one year out of the proceeds of 
the sale of sueh goods by vlrtue of the Pennsylvania statute (Act June 
16, 1836 [P. L. 777] § 83), granting a r)riorlty for sueh rent in the distribu- 
tion of the proceeds of exécution sales ; a banlcruptcy proceedlng being 
In the nature of an "exécution." 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Execution.] 

8. Bankruptcy <S=5.318(4) — IjAndlobd's Claim. 

In Pennsylvania, a landlord. In bankruptcy proceedings, who has re- 
fused the trustee's tender to surrender a lease, but has accepted the key 
and has taken possession of the building for the purpose, expressly de- 
clared at tlie tiine, of protecting and caring for the property and rerentlng 
It for the beneflt of the estate, Is entitled in the distribution of the 
proceeds arising from the sale of goods and (-battels on the premises, flrst, 
to payment of rent for one year, and, second, to payinent of rent for the 
balance of the tenu, under proof of claim tiled as a gênerai creditor, when 
under the tenus of the leai^e ail rent? were due at the date of the institu- 
tion of bankruptcy proceedings ; but in sueh case the trustée in bank- 
ruptcy is entitled to ail the rents coUected by the landlord while so in 
possession of the premises. 

Pétition to Review aiid Revise an Order of the District Court of 
the United States for the Western District of Pennsylvania; Charles 
P. Orr, Judge. 

In the matter of the B. M. Stern Company, bankrupt. Pétition 
by Samuel Rosenblum against William J. Uber, trustée, to review and 
revise an order of the District Court of the United States for the 
Western District of Pennsylvania sustaining findings of the référée. 
Reversed, with instructions. 

H. A. Wilkison, of New Castle, Pa., for petitioner. 
Léonard M. Uber, of New Castle, Pa., for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLEEY, Circuit Judge. This pétition raises two questions of 
law on an agreed state of facts. The first question is : Whether a 
landlord, who had at the time of filing the pétition in bankruptcy a 
landlord's lien or the right to distrain upon goods and chattels on 
premises demised to the bankrupt, and who had not accepted a sur- 
render of the lease subsequently tendered by the Trustée, is entitled 
under section 64b, cl. 5, of the Bankruptcy Act July 1, 1898, c. 541, 
30 Stat. 563 (Comp. St. § 9648), to priority of payment of rent in ar- 
rear (not exceeding one year) out of the proceeds of the sale of sueh 
goods, by virtue of the Pennsylvania statute (Act of June 16, 1836 
[P. L,. 777\ § 83) granting priority for sueh rent in the distribution of 
proceeds of exécution sales. This question — which is the important 
one in the case — is dépendent somewhat upon the détermination of 
the second question, which is: Whether in Pennsylvania, a landlord, 
who has refused the Trustee's tender to surrender the lease, but has 
accepted the key and has taken possession of the building for the 
purpose, expressly declared at the time, of protecting and caring for 
the property and rerenting it for the benefit of the estate, is entitled, in 

€=>For otlier caBes see aame topic & KBY-NUMBEB. in a,U Key-Numbered Digests & Indexes 
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the distribution of the prbceeds arising- f rom the sale of goods and 
chattels'oh tlie preinises, first to paymént of fent for one year, and 
second, to paynient df rent for the balance of the term under proof of 
claim filed as a gênerai créditer, when under the terms of the lease 
ail rent was due at the date of the institution of bankruptcy proceed- 
ings. 

[ 1 ] The relevant f acts are thèse : At the time the pétition in bank- 
ruptcy was filed (December 30, 1916), the petitioner was the owner of 
a building occupied by the bankrupt under a lease for three years, 
from April 1, 1916, at a total rent of $9,225.00, payable at the rate of 
$256.25 monthly in advance. The lease provided that, if default be 
made in any of its conditions, or if exécution be issued against the 
lessee, or if assignment be made for the benefit of creditors, rent for 
the entire balancé of the term shall at once become due and payable, 
and a landlord's warrant may issue forthwith. It is conceded by both 
parties that such a provision in a lease is, under the law of Pennsyl- 
vania, not against public policy and will be sustained to the extent of 
giving the landlord priority for one year's rent out of proceeds from 
an exécution sale. Platt Barber Co.'v. Johnston, 168 Pa. 47, 31 Atl. 
935, 47 Am. St. Rep. 877; In re Keith-Gara Co. (D. C.) 203 Fed. 585; 
Id., 213 Fed. 450, 136 C. C. A. 96. And it is conceded further that 
on the filing of the pétition in bankruptcy in this case, the rent for the 
balance of the term became due and payable. 

[2] The receiver, who afterward became the Trustée, took posses- 
sion of the building and its contents. The building contained goods 
and chattels belonging to the bankrupt and also goods and chattels be- 
longing to the bankrupt's sub-tenant, Sperry-Hutchison Co. This 
concern immediately obtained a rule upon the Trustée to turn over the 
goods belonging to it. On this rule, Sperry-Hutchison Co. prevailed 
tut before it got its property, the landlord levied on it by landlord's 
warrant for the full rent due for the balance of the term. The Sperry- 
Hutchison Co. finally regained possession of its property by re- 
plevin. There is nothing in the record which shows what happened 
thereafter. We allude to this phase of the case only to dispose of it 
as not bearing on the questions of law raised for revision, for, mani- 
festly, if the landlord obtained by this action of replevin a part of his 
rent from the goods of another upon the premises, his claim against 
the estate would be reduced by the amount he so received, and a de- 
mand by Sperry-Hutchison Co. for the amount which it had thus con- 
tributed to the payment of the bankrupt's rent would, in ail probability, 
appear in the form of a claim duly filed against the estate. 

We shall address our discussion solely to matters between the tenant 
and his estate in bankruptcy on the one hand and the landlord on the 
other. The receiver came into possession of the premises on Decem- 
ber 30, 1916, and occupied them for the months of January, February, 
and March, 1917. He sold the bankrupt's goods and chattels found on 
the premises and liable to the landlord's distress, and converted them 
into money. This money now constitutes the fund for distribution. 
From this fund he paid the landlord $150.00 on account of rent in 
arrear for November and December, 1916, leaving due for thèse 
months a balance of $387.50, and paid $768.75 for use and occupa- 



KOSENBLUM V. UBEB 587 

(256 F.) 

tion of the premises during the months of January, February, and 
March, 1917, declining later to pay more on the ground that at the 
end of this period he had surrendered the leage to the landlord and 
the landlord had accepted the surrender. Subsequently, the landlord 
filed proof of claim for the rent of the entire term, which, under the 
terms of the lease, became due on the date of the filing of the pétition 
in bankruptcy, amounting to $7,306.25. The claim was divided into 
two parts ; the first was for the full amount of one year's rent, claimed 
as a priority by virtue of his lien as landlord ; the second was for rent 
for the balance of the term, and was made by the landlord as gênerai 
creditor. 

Of the total amount of the proof of claim, the landlord claimed pri- 
ority for $3,075.00, under the law of Pennsylvania giving a landlord 
priority for one year's rent, less the foUowing déductions: $150.00 
paid him by the Trustée on account of rent for the months of Novem- 
ber and December, 1916; $768.75 paid him by the Trustée for his 
use and occupation of the premises for the months of January, Feb- 
ruary, and March, 1917; $525.00 coUected by the landlord. from the 
Star Clothing Company within the year as rent under a lease which 
he subsequently made; leaving $1,781.25 as the balance of one year's 
rent, for which the landlord claimed priority. There is manifest in- 
accuracy in this calculation due perhaps to the payment to the land- 
lord of $150.00 after the filing of the claim. Subject to correction by 
the Référée, we make the balance of rent due for one year by prior- 
ity to be $1,631.25. 

The détermination of the landlord's priority for rent covering one 
year (whether for the admitted balance of $387.50 for rent in arrear 
prior to bankruptcy, or for the claimed net balance of $1,781.25 — or 
$1,631.25 — for a full year) dépends, as we hâve said, upon a déter- 
mination of the second question involved, which is : Whether the 
transaction on which the Trustée relies as a surrender of the lease was 
in fact a surrender. This must first be disposed of. 

On the question of surrender of the lease, there is no testimony. It 
was decided upon a stipulation which both parties agreed contained ail 
the facts. This stipulation is as follows: 

"5. On March 16, 1917, the Trustée filed a pétition setting forth the fact 
* ♦ * that the landlord had demanded of the Trustée the rent for the 
months of January, February, and March, requesting that the question as to 
whether the Trustée should continue to hold the possession of the building, 
during the term of the lease, be submitted to the credltors. 

"5 (a). On the same day a like pétition was filed by the Trustée, stating 
that under the facts therein stated, the Trustée was unable to détermine 
whether the estate was liable for the rent and prayed for a rule on the land- 
lord to show cause why the claim should be paid by the Trustée. 

"5 (b). On the first pétition, a meeting of the credltors was called and the 
question of the surrender of the lease was submitted to them. At the said 
meeting thè landlord and his attorney were présent in person and after a 
lengthy discussion the Trustée was directed by the credltors to surrender the 
lease and tum over the building to the landlord and an order was made and 
filed by the Keferee to this effect. The Trustée thereupon, and at the said 
meeting, handed the key to the attorney for the landlord and stated that he 
thereupon surrendered the lease. The landlord, by his attorney, received the 
tey, but stated that he accepted same upon the express conditions that he 
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would care for the building and rent It If possible for the benefit of the 
estate. 

"5 (.c). As appears by the subséquent proceedlngs, the landlord Immédiate! y 
took possession of the building, and shortly thereafter rented the first floor 
to the Star Clothliig Company, at a rent of $150.00 per nionth." 

In this situation the Trustée filed exceptions to the landlord's proof 
of daim for rent on the ground that he had surrendered the lease to 
the landlord in March, 1917, and that, in conséquence, no rent should 
be allowed him after that date, and, further, that the landlord had no 
priority for rent either for the months preceding or the months suc- 
ceeding that date. 

In an elaborate opinion, showing a very careful study of the case, 
the Référée found that the Trustée had a right to surrender the lease 
and that he did surrender it ; that the landlord had no power to dé- 
cline to accept the surrender and that he could not vaîidly make a 
conditional acceptance of surrender ; that the landlord's attempted 
conditional acceptance was in fact a complète acceptance; and that, 
in conséquence, he is estopped from claiming rent for the remainder of 
the term ; and, finally, that a landlord is not entitled under the law of 
Pennsylvania to priority in the payment of rent from proceeds of the 
sale of property on demised premises where the same is in custodia 
legis (i. e. in bankruptcy)', except in the two instances specifically pro- 
vided by the Pennsylvania statute with référence to exécutions and 
assignments for the benefit of creditors ; and that, as under the Bank- 
ruptcy Act a landlord is only entitled to such priority for rent as is 
given by the state law, the landlord hère is not entitled to priority in 
his claim for rent in bankruptcy. On exceptions to the District Court, 
the findings of the Référée, both of fact and of law, were sustained 
on the Referee's opinion. 

We find a full and careful statement of this case necessary to a con- 
sidération of the questions involved, because the décision of the Réf- 
érée, affirmed by the District Court of the United States for the West- 
ern District of Pennsylvania, not only overturns a practice long 
•established in ail the districts of Pennsylvania, and in the District of 
Delaware, but is dîametrically opposed to a décision involving one of 
the same questions, early made by the District Court of the United 
States for the District of Delaware and to a décision recently made 
by the District Court of the United States for the lîastern District of 
Pennsylvania. Therefore, we are anxious that there shall be no doubt 
as to the facts on vi'hich we are to render a décision, which will affect 
very directly the future practice in ail Fédéral districts in the State of 
Pennsylvania, and, we apprehend, in the District of Delaware also. 

It may not be amiss to allude on the threshold of this discussion to 
certain principles of law which hâve been so well settled that they 
are no longer open to dispute. One relates to the duty of a trustée 
with référence to a bankrupt's lease, and another pertains to the power 
of the lessee (and to the corresponding power of his Trustée in bank- 
ruptcy) to dispose of his obligations undér the lease. 

[3] It is clearly settled thât a trustée may, at his option, assume 
a lease of the bankrupt or décline to assume it as an asset of a bank- 
rupt estate ; and he has a reasonable time within which to exercise 
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this option. If he considers the lease of value to the estate and as- 
sumes it, bankruptcy opérâtes like any other assignment and the bank- 
rupt is released from ail Hability for rent thereafter. But if he deems 
the lease of no value to the estate and refuses it, this does not avoid 
the lease but leaves the bankrupt lessee liable as before. In re Scruggs 
(D. C.) 31 Am. Bankr. Rep. 94, 205 Fed. 673. 

[4] The trustée may, however, do more than this. He may, if the 
landlord consents, surrender the lease; v^^hereupon the landlord re- 
gains possession of the premises, and ail unmatured obligations be- 
tween the parties depending upon the continuance of the leasehold 
estate are terminated. But in surrendering the lease, the Trustée has 
no greater right than the tenant, . had he attempted to make a sur- 
render before bankruptcy. To be a valid surrender in either case there 
must be, not only an offer by thè lessee (or the trustée) to yield up the 
leasehold, but an acceptance of that ofifer by the lessor, for nothing is 
better settled in Pennsylvania than that — 

"A tenant for years cannot relieve himself from his liabillty under hls 
coveuant to pay rent by vacating the demised premises during the terni, and 
sending the key to his landlord. The reason for it is that in the absence 
of fraud, one party to a contract cannot rescind it at pleasure. And tho 
landlord may acxîept the keys, take possession, put a bill on the house for 
rent, and at the same time apprise his tenant that he still holds him liable for 
the rent. AU this, as was said by Mr. Justice Rogers in Marseilles v. Kerr, 6 
Wharton, 500, is for the benefit of the tenant, and is not intended, nor 
can it hâve the effect, to put an end to the contract and discharge him from 
rent. * * * There was neither a release nor an éviction hère, but the 
surety claimed to be discharged because after the tenant, who was his prin- 
cipal, sent the keys to the landlord, the latter leased the property to an- 
other tenant. Yet there is no pretence that the landlord accepted a sur- 
render ; on the coutrary the proof is clear that he declind to do so, and 
notlfied the défendant below that he would hold him for the rent. * * * 
Yet it was urged by the défendant below that such subséquent leasing by the 
landlord, and the acceptance of rent from the tenant, raised a presumption 
of a surrender. A surrender of demised premises by the tenant during the 
term, to be effectuai, must be accepted by the lessor. The burden of proof Is 
upon the tenant to show such acceptance. * * * When, therefore, the 
lessor retains the keys, and at the same time notifies the lessee that he will 
hold him for the rent, there is no room for the presumption of a surrender. 
Nor does the renting of the premises to another tenant under soich circum- 
stanees raise such presumption, for the reason that it is manlfestly to the 
lessee's interest that they should be oeeupled. The landlord may allow the 
property to stand idle, and hold the tenant for the entire rent ; or he may 
lease it and hold him for the différence, if any." Auer v. Penn, 99 Pn. 370, 44 
Am. Rep. 114; In re Keith-Gara Co. (D. O.) 203 Fed. 585; Id., 213 Fed. 450, 
130 C. C. A. 90. 

[5, 6] Applying thèse principles to the facts stipulated, it appears 
that the Trustée tried to do one thing and succeeded in doing another. 
First, acting on the instruction of the creditors, he offered to sur- 
render the demised premises to the landlord and symbolized his ofifer 
by the delivery of the key to the landlord's attorney. But we find 
nothing in the stipulated record which shows or even suggests that the 
landlord or his attorney accepted the tender as made ; but on the con- 
trary the record shows that the attorney speaking for the. landlord 
on accepting the key, specifically stated : 

"That lie accepted sanie upon the express conditions that'he would care for 
the building aiiïl, rent it If possible, for the heneflt «/ the estate." . 
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Instead of being an acceptance of surrender, the' act 6f thfe landlord 
was, in fact, a rejection of surrender, ànd left the lease where it was 
before the attempt to surrender was made. The Trustée, by deliver- 
ing the key and abandoning the property, exercised, hië option to refuse 
to accept and administer the lease as an asset pî the estate, as he 
had a right to do, but in doing this, he left the obligation of the bank- 
rupt tenant under thé lease just where it was bèfore bankruptcy in- 
tervened; ' , ■' 

The Trustee's failure successfully to surfender the lease and bis 
refusai to treat the lease as an asset of the estate did; not annul the 
lease, nor did it relieve the tenant frorti bis obligation to pay rent, but 
left the tenant (and in consequende, the bankrupt estate), liable for 
rent on a continuing lease for the balance of the term, on proof of 
claim being seasonably filed. Auer v. Penn., 99 Pa. 370, 44 Am. Rep. 
114; In re Keith-Gara Co. (D. C.) 203 Fed. 585; Id., 213 Fed. 450, 
130 C. C. A. 96. Such proof of claim bas been filed, and raises the 
two questions we hâve already stated, the first of which concerns pay- 
ment of rent to the landlord by priority out of proceeds of the sale of ' 
goods on the demised premises liable to distress, by reason of the cited 
provisions of the Pennsylvania statute and Bankruptcy Act. 

In considering the provisions of thèse statutes we should first ob- 
serve the policy of the law with respect to their subject matter. This 
"subject matter, so far as it is relevant to the issues of this case, i.s, 
landlords and tenants, and rents payable to one by the other. The law 
guards with care the rights of a landlord to his security for rent; and 
this is for obvious reasons. A landlord's right to rent is given by the 
instrument of dçmise ; his remedy for the enforcement of that right is 
ordinarily conferred by law. Before bankruptcy, certain securities for 
his rent are given him, among thèse are the goods and chattels of the 
tenant on the demised premises, and varions remédies are afforded 
him to reach thèse securities for the payment of his rent. But when 
bankruptcy intervenes, the whole situation is çhanged. Bankruptcy 
takes from the landlord his securities and gives them to the trustée, 
and deprives the landlord of the légal remédies which but for bank- 
ruptcy he might pursue in obtaining his rents and gives him in lieu 
thereof only such remédies as may be found in a court of bankruptcy 
in the équitable administration of the bankrupt tenant's assets. When, 
because of bankruptcy, goods and chattels on demised premises cease 
to be security for the landlord's rent and become bankrupt assets and 
are no longer within the reach of légal process, what constitutes the 
équitable administration of a law which withdraws such security and 
takes away such process? When bankruptcy appropriâtes the land- 
lord's security and cuts ofif his légal remédies under the exigencies of 
the debtor's insolvency, it would be most inéquitable, speaking gener- 
ally, to deprive a security holder of his security and hand it over to 
gênerai , creditors. Recognizing this inequity, the Bankruptcy Act, 
under its, gênerai scheme, endeavors not to destroy légal rights either 
in a debt or in its security, but endeavors rather to préserve them, 
though it enforces them in a new way made necessary by the bank- 
rupt's financial collapse. In enforcing a landlord's rights in an équita- 
ble way, the Bankruptcy Act endeavors to protect them in the same 
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measure and préserve to them the same adyantages so,_far as practica- 
ble thatthe liaw gave them before bankruptcy steppeci in and inter- 
fered with their opération, having regard to their. nature, theirsii- 
periority, their priority; Bindseil v. Liberty Trvi3t Go., 248 Fed. 112; 
Id., 160 C, Ç, A, 252. Ta this end the Banjcruptcy Àct (section 64b, 
cl. 5 [Comp. St. § 9648]) provides, that the debts which hâve priority 
and to be paid in f ull are : , 

"(5) Debts owihg to any person who by the laws of the States or tlie UnUed, 
States is entitled to priority." , 

The law pf the state, which the Bankruptcy Act seeks tb recognize 
and undef which the landlord in this case claims priority in the pay- 
ment in full of a part of his debts, is a statute'of Penrtsylvania, Act of 
June 16, 1836 (P. U ^^7), § 83. This statute provides, that: 

"Tlie goods and cliattels being iii or upon any messuage, lands or teuements 
whicli are or sliail be demised for life or years, or otherwise, taken by virtue 
of an eœecutwn, and Uable to the distress of the landlord, shall be liable for 
the payment of any sums of nioney due for rent at the time of taklng such 
goods In exécution : Provlded, that such rent shall not exceed one year's rent." 

It is conceded in this case, that at the time the tenant's goods and 
chattels on the demised premises came into the possession of his Trus- 
tée under opération of the Bankruptcy Act, they were "Uable to dis- 
tress of the landlord,"' and that, had they been taken in exécution be- 
fore levy of a distress, the proceeds of the exécution sale wbuld hâve 
been "liable for the payment of (the landlord's) rent" for one year 
in priority to the payment of the claim of the exécution creditor. It 
is also conceded that by the construction which the courts of Penn- 
sylvania hâve given this statute, the landlord's priority is not confîned 
to the last year's rent, but extends to one whole year's rent (Welt- 
ner's Appeal, 63 Pa. 302), and that a covenant for rent payable in ad- 
vance, or a stipulation in a lease that on breach of a covenant the 
whole rent for the balance of the term shall at once become due, is, 
within the terms of the Pennsylvania statute, "moyicy due for rent at 
the time of taking such goods" and also is within the class of "debts 
owing to any person," to which, under section 64b, cl. 5, of the Bank- 
ruptcy Act, priority is enforced when awarded by state law. In re 
Keith-Gara Co. (D. C.) 203 Fed. 585. Such covenants, not being 
against public policy, will be sustained to the extent of giving the land- 
lord priority for one year's rent. Collin's Appeal, 35 Pa. 83; Platt 
Barber Co. v. Johnston, 168 Pa. 47, 31 Atl. 935, 47 Am. St. Rep. 877. 
Thus, the facts of this case bring the landlord within the terms of the 
Pennsylvania statute so far as they hâve been interpreted by Pennsyl- 
vania courts, and raise squarely the question, whether the landlord 
is entitled to priority for rent in a distribution in bankruptcy by force 
of a state statute which gives priority to the landlord only in instances 
of goods on the demised premises liable to distress, which hâve been 
seized and sold in exécution or on assignment for the benefit of cred- 
itors. 

This question wàs raised rnany yeârs ago and was answered by the 
Suprême Court of the United States in Longstreth v. Pennock, 87 U. 
S. (20 Wall.) 575, 22 L. Ed. 451. In that case the Suprême Court, in- 
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terpreting the sâftie Pennsylvanîa statute, held, that, the statute, in 
giving a landlord's claim for rent priority in the distribution of the 
proceeds of an exécution sale of goods on the demised premises liable 
to distress, extends that priority by équitable intendment to the pro- 
ceeds of goods similarly situated when seized and sold by an assignée in 
bankruptcy. This cohstruction by the Suprême Court of the United 
States of the Pennsylvania Act of 1836, when invoked in proceedings 
în bankruptcy, has been followed both under the old bankruptcy act 
and under the présent act without question in ail Fédéral districts of 
the State of Pennsylvania and in the District of Delaware from the 
date of its announcement until the institution of the proceedings in this 
case. The law of Longstreth v. Pennock is now ouestioned, because 
of a récent décision by the Suprême Court of Pennsylvania again 
bringing under review the Statute of 1836 (and the like Act of March 
21, 1772, 1 Smith's Laws, p. 370), and also the Act of May 26, 1891 
(P. L,. 122), which enlarged the Act of 1836 and extended to the land- 
lord relief in ail cases where a tenant makes an assignment for the 
benefit of creditors of goods and chattels upon demised premises lia- 
ble to distress. This décision was made in Grayson v. Aiman, Inc., 
252 Pa. 461, 97 Atl. 695 (1916), and concerned the Pennsylvania stat- 
ute, not with référence to its enforcement in bankruptcy, but with réf- 
érence to its opération in sales by receivers appointed on a bill in 
equity. In that case, goods on demised premises liable to distress for 
rent had passed into the hands of a receiver for a tenant, and were 
sold. The landlord claimed priority in the distribution of the proceeds 
and asked the court to so construe the statute as to give the landlord 
priority to the same efïect as though goods similarly situated had been 
levied on and sold under exécution process. The Suprême Court of 
Pennsylvania gave the statute a literal construction and declined to 
extend its provisions to seizures and sales by receivers. The Trustée 
in the case at bar took the position, that when the Suprême Court of 
Pennsylvania held that the landlord's priority in proceeds of sales un- 
der exécution, specifically conferred by the Pennsylvania statute, did 
not extend to proceeds of sales by receivers, the statute, pari ratione, 
withheld priority from a landlord in the proceeds of sales in bankrupt- 
cy proceedings; and that, as the décision in Grayson v. Aiman, Inc., 
was a construction of a state statute by the court of last resort of the 
State that had enacted it, the décision over-ruled Longstreth v. Pen- 
nock and reversed the practice based thereon and followed in the dis- 
tricts of Pennsylvania. The Référée approved this contention and 
the District Court sustained his finding. 

Whether this décision of the District Court is right dépends upon 
thç character of a bankruptcy proceeding in so far as it concerns the 
seizure and sale of goods liable to distress found on the premises of 
a bankrupt tenant. If the proceeding is one of exécution, then it falls 
within the terms of the Pennsylvania Act, and the priority of that 
statute is drawn to the proceeding by force of section 64b, cl. 5, of 
the Bankruptcy Act. If it is not in its nature an exécution, then the 
priority afïorded by the Pennsylvania Act does not reach a proceeding 
in bankruptcy and cannot be extended to a landlord in the distribution 
of proceeds of bankruptcy sales. 
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By early décisions under the old bankruptcy act, bankruptcy pro- 
ceedings were regarded tq "hâve the effect of a statutory exécution 
so that the case of the bankrupt's landlord mây be within the equity 
of any laws of the res'pective states which entitle a landlord to pay- 
ment out of the proceeds of goods taken in exécution." In re Appold, 
Fed. Cas. No. 499; In re Wynne, Fed. Cas. No. 18,117; In re Trim, 
Fed. Cas. Nô. 14,174; In re McConnell, Fed. Cas. No. 8,712; In re 
Bowne, Fed. Cas. No. 1,741 ; Austin v. O'Reilly, Fed. Cas. No. 665 ; 
In re Dunham, Fed. Cas. No. 4,145 ; In re Hoagland, Fed. Cas. No. 
6,545. 

In décisions under the présent bankruptcy act, and particularly in 
décisions by District Courts in this circuit, proceedings in bankruptcy 
hâve been similarly regarded. The District Court of the United States 
for the Western District of Pennsylvania, In re Hoover (D. C.) 113 
Fed. 136, followed Longstreth v. Pennock and construed the applica- 
tion of section 64b, cl. 5, of the Bankruptcy Act of 1898 to the Penn- 
sylvania Act of June 16, 1836, now under discussion, by aptly saying : 

"The Bankrupt Court havlng taken possession of this property, thus llablo 
for the rent, its process whereby the same was sold niust, for the purposes of 
this statute, be regarded as an équitable exécution. The case is wlthln the 
equity of the statute. Longstreth v. l'ennock, 87 U. S. [20 Wall.] 575, 22 L. 
Ed. 4Ô1." 

The District Court of the United States for the Eastern District of 
Pennsylvania (In re Delaney, 251 Fed. 425) as recently as 1918, fol- 
lowing In re Hoover, and relying on Longstreth v. Pennock, declared 
that "bankruptcy of the tenant opérâtes as an équitable exécution," 
under which the landlord is entitled to priority in the proceeds of sale 
of goods and chattels liable to distress on the demised premises, by 
force of the Pennsylvania Act, and in reaching this conclusion, re- 
garded the décision in Grayson v. Aiman, Inc., as not bearing on the 
question. 

The District Court of the United States for the District of Dela- 
ware. In re Mitchell, 116 Fed. 87, following L,ongstreth v. Pennock and 
In re Hoover, construed the Delaware statute — which in substance 
is identical and in language is similar to that of the statute of Penn- 
sylvania — as extending the priority which it gave the landlord in the 
distribution of the proceeds of exécution sales to proceedings in bank- 
ruptcy, and held that the state statute is such as the courts of the 
United States would and should recognize under section 64b, cl. 5, of 
the Bankruptcy Act. In reaching this conclusion, the District Court 
for the District of Delaware refused to distinguish this case (as later 
did the District Court for the Eastern District of Pennsylvania, In 
re Delaney), in which goods seized in bankruptcy were liable to 
distress but against which no distress had been levied when bankrupt- 
cy began, from the case of In re Hoover, in which goods so liable to 
distress had actually been distrained but exécution of the distress war- 
rant had been interrupted by bankruptcy proceedings, holding that the 
landlord's lien, as it is commonly called, or the landlord's security, as 
it is sometimes càlled, is established by law, not by force either of dis- 
tress actually levied in one case or the issuance of an exécution in an- 
other. 

256 F.— 38 
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It thu^.appears throughou,t the ,judic%l history of b^jiknjptcy ,stat- 
utes, that a bankrijptcy , prqçeefling bas been.varioi^slyitermèd "a ^tat- 
utory exécution," "an équitable ,execiti,t^9n,".'*tl:i#requiYalent,pf an ex- 
écution," "in efïect an attachment and injunc^ion," ,and, ,has been uni- 
forraly regarded, in essence, though. pot in form, an,e?fpcution which 
draws . te itself for enforcement, byreascjn of section .64b, cl. 5,, of 
the Bankruptcy Act, such pripritieS' as are accprded landlords ,in: the 
distribution of proceeds ofexecvition sales by the law'pf ithe state in 
which the bankruptcy piroceeding is. ibeing carried ;oni Bank v, Sher- 
man, 101 U. S. 403, 25 L.' Ed. 866'; M'ueller v. Nugent, 184 U.-S. 1, 
22 3up. Ct. 2,69, 46 Lj. Ed. 405. 

We are therefofe of opinion that the décision of the Suprême Cpurt 
of Pennsylvania in Grayson v. Aiman, Inc., 252 Pa. 461, 97 Atl. 695, is 
not in cpnflict with the décision of the Suprême Court of the United 
States in Longstreth v. Pennock. 

[7] The décision of the Référée, sustained by the District Court, 
with référence to the landlord's claim of priorlty for the balance of 
rent for one year is reversed with instructions to make ;a new order 
with respect thereto conformably with this opinion. • 

[B] The second part of the landlord's proof of claim is for rent due 
for the balance of the term, that is, for rent for the term following 
the year for which rent has been allowed by priority, This rent 
amounts to $4,231.25, less $2,475.00, rerit which the landlord had 
collected from the Star Clothing Company, sub-tenàrit, during that 
period, leaving a balance of $1,752.25 (or, as we make it, $1,756.25). 
The landlord arrived at this sum by deduçting from thfe total rents 
due, rents received by him from the sub-tenant, and by çetting ofï the 
latter against the former. On exceptions by the Trustée, the Référée 
disallowed the whole of the claim for rent after December 31, 1916, 
on the theory that rent had been paid for January, February, and 
March, 1917, and that the lease having then been surrendered, no rent 
was due thereafter, either by priority. or otherwise, but allowed a 
portion of the claim for the balance of rent confessedly due for the 
months of November and December, 1916, amounting to $387.50. 

As we hâve held that there was no surrender of the lease, and that 
the landlord is entitled to one year's rent by priority, manifestly he is 
entitled also to prove his claim of rent due for the balance of the term 
and to receive in payment thereof th-e same dividends as other gên- 
erai creditors receive. The landlord, however, claims more than this. 
He maintained the lease in force by refusing to accept its surrender, 
and, according to his own stipulation, accepted possession of the prop- 
erty "upon the express conditions that he would care for the building 
and rent it if possible for the benefit of the estate." He suceeeded in 
renting the building, but instead of collecting the rents and handing 
them to the Trustée for the "benefit of the estate," he kept them and 
appropriated them to his own benefit by way of set-ofï against his 
claim for rent. 

As thejandlord is entitled to rent for the balance of the term, not 
by préférence or by priority imder any statute, but only by reason of 
his position of gênerai creditor, he must look for payment to the gen- 
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eral assets of the estate. Tliese belong tp af)d must first corne into 
the hands of the Trustée. They are made up as well of rents collect- 
ed from the demised premises under a subletting for the benefit of the 
estate as of other assets of the bankrnpt. The mère accident that in 
this instance thèse rent crédits werè collected by the landlord gives 
him no right to withhold them from the Trustée and no right to re- 
tain them and vse them as a set-ofï against his gênerai claim for rent 
due him f rortl the estate. In Singerly v. Fox, 75 Pa. 1 12, where a 
landlord set ofïhis debt to a receiver for goods purchased against a 
debt due by the receiver to the landlord for rent, the Suprême Court, 
on disallowing the set-off, said : 

"We can readily see how, at least this part of the proceedings of a court of 
equlty might degenerate from a regular and orderly proee.s.s to a mère scraïu- 
ble for the debtor's goods. We can further see, that If the partnership [iii tliis 
case the banUrupt estate] prove Insolvent, one créditer might get his ^yholo 
claiiu, and another nothing." 

As the landlord held the bankrupt tenant (and therefore his Trus- 
tée) for rent for the balance of the term, the Trustée is entitled to 
whatever the demised property produced during that period, bef ore 
meeting obligations of the estate to the landlord. 

If, in the final outcome, this is a hardship to the landlord, it is one 
which he imposçd upon himself by electing to hold the tenant on the 
lease rather than to accept the surrender of the lease. The landlord 
was confronted with a practical problem. Had the assets of the bank- 
rupt estate been considérable and the prospect of renting the premises 
slight, the landlord would hâve profited by refusing the surrender; 
had the assets on the other haiid been inconsiderable and the prospect 
of renting the preriiises good, he would hâve profited by accepting the 
surrender. The thing the landlord did was to décline the surrender of 
the lease. Having elected to accept one situation, he cannot now hâve 
the profits arisihg'from both situations. 

The findings by the Référée on the landlord's proof of gênerai claim 
for rent for the balance of the term, as sustained by the District Court, 
are reversed, and the District Court is instructed to enter another or- 
der, directing the landlord to pay the Trustée $2,475.00 — the rents re- 
ceived by the landlord for the balance of the term following the year 
for which rent has been allowed him by priority — and when so paid, 
allowing the landlord such dividends in discharge of his gênerai claim 
as are declared to gênerai creditors. 

As the two claims for rent — one by priority and the other as a gên- 
erai claim — arisé ont of the same lease, are aflfected by the same trans- 
actions, and are, in conséquence, inseparably connected, the District 
Court is further instructed to embody in its revised order a disallow- 
ance of both claims filed by the landlord in his one proof of claim, 
unless he pays to the Trustée within a reasonable time ail moneys he 
has collected in renting the property for the benefit of the estate, ex- 
cept the sum of $525.00, which is the sum he received from the sub- 
tenant during the year in which he has been awarded rent by priority, 
and which he has deducted from the amount of rent so claimed. 
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MÂ,RTINEZ V. MENDEZ. 

(Circuit Court of Appeals, First Circuit. Mareli 10, 1910.) 

No. 1350. 

1. JUDGMENT ®=5647 CONCLUSIVENESS — DeCLARA'ÏION OF HeIESHIP EX PAR- 

TE l'ROCEEDING. 

A decree declaring oiie sole heir of deeeased, being obtained in an ex 
parte proceeding under Rev. St. Porto Rico 1913, § 1558, is conclusive, if 
at ail, agalnst natural ehildren, in their subséquent proceeding for a déclara- 
tion of heirship, only to the extent it dedared hlni an heir, entitled to tbe 
share given liim by law. 

2. JuDGMENT ®=»672 — Parties Bound — Intervenees. 

Proceeding for déclaration of heirship of minora was made adversary, 
with the result that the judgnient was bindlng, by one claiming sole heir- 
ship, but not made a party, intervening under Rev. St. Porto Rico 1913, § 
1559, and belng aecorded fuU opportunity to litigate the question. 

3. Evidence i®:=5332(1) — Détermination or Heirship — Decree as to Ac- 

KNOWLEDGMENT OF NaTURAL CiIILD. 

A decree in an adversary proceeding, declaring minors acknowledged 
natural ehildren of deeeased, though not recorded In the civil registry, 
as provided by Rev. St. Porto Rico 1913, ^ 235, 33S8, 3389, is admissible 
in a proceeding for déclaration of heirship of the minors and conclusive 
against one who was party to the prior proceeding; section 3390 permit- 
ting other évidence than the record in the registry to be admitted "when 
a litigation is instltuted before the courts." 

4. Descent and DisTRiBirrioN <S=371(2) — Establishment of Heirship — Limi- 

tations. 

Where legitimate son of intestate obtained, in September, 1912, a decree 
in au ex parte proceeding declaring he was the sole heir ab intestate of 
bis fathér, and in a later adversary suit against the legitimate son a 
decree was entered that certain minors were tlie acknowledged natural 
ehildren of such décèdent, which decree was afflrmed in June, 1916, the 
right of the minors to bring pétition, pursuant to Rev. St. Porto Rico 1913, 
§ 1558, to be declared heirs ab intestate of the décèdent had not prescribed 
in October, 1916, under section 5124, assuming its applicability, since the 
minors were not in position to Institute the proceeding prior to June, 1916, 
when judicially declared acknowledged natural ehildren. 

5. Bastards <S=3l01 — Inheritance bt — Acknowledobd Ghildren. 

TJnder Rev. St. Porto Rico 1913, §§ 3886, 39S3, 4001,4009, legally ac- 
knowledged natural ehildren are heirs in the intestate succession of their 
natural father, entitled to portion half that of a legitimate chlld left by 
him. 

6. Courts (S=»359 — Appeai, feom Sttpreme Cottrt of Porto Rtco— Followiso 

Décision Below— Ix)Cal Eaw. 

The conclusion of the Suprême Court of Port;o Rico as to construction 
of provisions of local laws as to heirship not beiiig clearly wrong 
should be aflirmed. ' 

Appeai from the Suprême Court of Porto Rico. 

Pétition by Cecilia Mandez for déclaration of heirship of her ehil- 
dren, as acknowledged natural ehildren of déceasèd, ^ Victor P. Mar- 
tinez y Gonzales intervened in opposition, aiid frorri a decree of the 
Suprême Court of Porto Rico, affirming a judgment' oi the district 
court-adverse tohim,^ he appeals. Affirmed, ■■ ii-il' -.j ■ 

(gssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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Victor p. Martinez, of San Sébastian, Porto Rico, for appellant. 

Carlos Franco Soto, Juan B. Soto, and Hugh R. Francis, ail of San 
Juan Porto Rico, for appellee. 

Before BLNGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is an appeal from a decree of the 
Suprême Court of Porto Rico declaring Pedro Angel and Laura Maria 
Mendez, minors, heirs ab intestate of Victor Martinez y Martinez. 

It appears that Victor Martinez y Martinez was the father and com- 
mon ancestor of the appellant, Victor P. Martinez y Gonzales, and the 
two minor children ; that he died intestate, and that, at the time of his 
death, August 26, 1912, resided in San Sébastian, in the judicial district 
of Aguadilla; that on September 27, 1912, the appellant, who was the 
legitimate son of Victor, obtained a decree in an ex parte proceeding 
in the district court of Mayaguez declaring that he was the sole heir 
ab intestate of his father; that on January 4, 1915, in an adversary 
suit brought against Victor P. Martinez in the district court of Agua- 
dilla, the minor children, Pedro Angel and Laura, were decreed the 
acknowledged natural children of their deceased father, which decree 
was affirmed on appeal to the Suprême Court of Porto Rico June 24, 
1916; that on October 31, 1916, Pedro Angel and Laura, represented 
by their mother Cecilia Mendez, brought a pétition pursuant to section 
19 of an act relating to spécial légal proceedings (Revised Statutes of 
Porto Rico, § 1558) in the district court of Aguadilla, asking that Pedro 
Angel and Laura be also declared heirs ab intestate of Victor Martinez 
y Martinez; and that January 26, 1917, the district court of Aguadilla 
entered a decree declaring Pedro Angel and Laura heirs ab intestate of 
the deceased Victor and entitled to the portion assigned to them by law. 
It further appears that the appellant, Victor P. Martinez, not having 
had notice of the proceeding for the déclaration of heirship in favor 
of Pedro and Laura before the decree was entered, on March 14, 1917, 
in pursuance of section 20 of an act relating to spécial légal proceed- 
ings (Revised Statutes of Porto Rico, § 1559), intervened in the cause 
and filed a "motion in opposition," praying for the annulment of the 
decree of January 26, 1917, and setting forth varions grounds of dé- 
fense to the pétition ; that April 28, 1917, a reply to the motion was fil- 
ed; that May 7, 1917, the district court entered a decree denying the 
motion; and that from the déniai of this motion Victor P. Martinez 
appealed to the Suprême Court of Porto Rico, where, on January 30, 
1918, a decree was entered affirming the decree of the district court 
of Aguadilla. It is from the last-mentioned decree of the Suprême 
Court that the présent appeal is prosecuted. 

In the Suprême Court it was held that, inasmuch as Victor Martinez 
y Martinez died in the Judicial District of Aguadilla, the district court 
of Aguadilla, rather than that of Mayaguez, had jurisdiction to enter- 
tain the pétition for the déclaration of heirship; that the decree pro- 
cured by Victor P. Martinez, in the ex parte proceeding in the district 
court of Mayaguez, declaring him the sole heir was not res judicata to 
the extent of precluding the minor children, whose status as acknowl- 
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edged natural children had been' judicially declared, from being subse- 
quently declàrëdheirs; that the decree- of ' thé district court of Agua- 
dilla of January 4, 1915, in the action of acknowledgment, affirmëd 
by, the Suprême Court Jûne 25, 1916, was cortipetent and conclusive 
évidence as to the status of Pedro and Laura as acknowledged natural 
children of Victor Martinez y Martinez, without proof that the decree 
hàdbeen retorded in the civil register ; that tinder the laws of Porto 
Rico governing the rights of the parties to this controversy, the legally 
acknowledged natural children, Pedro and Laura, were heirs of their 
deceased father ; and that they were net guilty of lâches and their right 
to maintain the pétition had not prescribed, as they were not in a posi- 
tion to prosecute the pétition until after the judgment of June 24, 1916, 
was ehtered in the Suprême Court, affirming the judgment of the dis- 
trict court of January 4, 1915, declaring them acknowledged natural 
children. 

[1, 2] In the first and sijcth assignments of error the appellant com- 
plains that the Suprême Court erred in rendering judgment declaring 
the minor children heirs ab intestate without making him a party to the 
proceeding, and that this was in violation of section 74 of the Gode of 
Civil Procédure (Revised Statutes of Porto Rico, § 5058) ; that it 
also erred in not giving due force and efïect to the decree ot the dis- 
trict court of Mayaguez of September 27, 1912, declaring him sole 
heir; and that this was in violation of section 1219 of the Civil Code 
(Revised Statutes of Porto Rico, §• 4325). As above pointed out, 
the decree of the district court of Mayaguez, declaring the appellant 
sole heir, was obtained in an ex parte proceeding under section 1558 
of the Revised Statutes of Porto Rico, and we think it was conclusive, 
if- at ail, as against the minor children in their subséquent proceeding 
for déclaration of heirship, only to the extent that it declared him an 
heir of his deceased father, ehtitled to the share given him by law. 
Moreover, as it is provided in section 20 of the act relating to spécial 
légal proceedings (Revised Statutes of Porto Rico, § 1559), which 
embraces proceedings for the déclaration of heirship, that "final judg- 
ment having been rendered, any claimant who bas had no notice of the 
proceedings and did not appear therein and who has a well-founded 
right to the inheritance may establish and enforce his right against 
those who hâve been judicially declared heirs thereby," and as the 
appellant availed himself of this right by intervening and filing his 
motion in opposition to the pétition of the minors we think that he 
thereby made that an adversary proceeding in which he was accorded 
full opportunity to litigate the question whether he was or was not the 
sole heir, and that, as this question was decided against him, he is 
concluded thereby. 

[3] In the second and fifth assignments of error the appellant com- 
plains that as the decree of January 4, 1915, âfHrmed June 24, 1916, in 
the adversary proceeding declaring the minor children acknowledged 
natural children, does not appear to hâve been recorded in the civil 
register (1) that it was incompétent as évidence, and (2) that their 
status as acknowledged natural children would not be established until 
it was so recorded. It is true that section 318 of the Civil Code (Re- 
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vised Statutes of Porto Rico, § 3388) provides that "acts relatlng to 
the civil status of persous shall be recorded in the registry devoted to 
that purpose," and that section 18 of an act to establish a law of civil 
register (Revised Statutes of Porto Rico, § 235), and section 319 of 
the Civil Code (Revised Statutes of Porto Rico, § 3389) provide 
that "acknowledgments" or "decrees regarding filiations" are acts 
relating to the civil status required to be recorded; but it is évident 
that the judgment or decree was compétent as évidence in this litiga- 
tion, for section 320 of the Civil Code (Revised Statutes of Proto Rico, 
§ 3390) permits other évidence than the record in the registry to be ad- 
mitted "vvhen a litigation is instituted before the courts." The judg- 
ment or decree' was therefore properly received in évidence, and as 
between thèse parties was conclusive of the fact that the minors were 
the natural children of Victor Martinez y Martinez legally acknowl- 
edged. 

[4] In the fourth and seventh assignments of error the appellant 
complains that the court erred in holding that the right of the minor 
children to pétition the court to be declared heirs ab intestate had not 
prescribed, relying on section 140 of the Code of Civil Procédure (Re- 
vised Statutes of Porto Rico, § 5124). If the limitation provided for in 
section 140 has an}- application to a situation like the one hère in ques- 
tion, the pétition was seasonably brought for the minor children were 
not in a position to institute the proceeding before June 24, 1916, 
when they were judicially declared acknowledged natural children, and 
the présent pétition was brought within about four months thereafter. 

[5] The third and eighth assignments of error raise the same ques- 
tion — that the court erred in construing the provisions of the Civil 
Code relating to intestate succession in force when Victor Martinez y 
Martinez died, August 26, 1912, and in holding that his natural chil- 
dren legally acknowledged were not excluded from the inheritance of 
their father, he having left surviving him a legitimate child. 

In the Civil Code, chapter III, relating to intestate succession, it is 
provided : 

'■(.'!9.'<3) Sec. 887. In the absence of testamentaiy helrs, the law gives 
(lie inheritance, according to the rules hereafter set forfh, to the legitimate 
and natural relatives of the deceased, to tlie widovver or widow, and to the 
people of l'orto Rico." 

In chapter IV of the Civil Code, relating to the order of intestate 
succession, it is provided: 

"(4001) Sec. ÎK)5. Legitimate and aeUnowIedged illegitimate children and 
thelr issue siicceed to their fathers and otlier ancestors without distinction of 
sex or âge, and even thoiigh tUoy proeced from différent marriages:." 

And in article third of said chapter IV, it is provided : 

"(4009) Sec. 913 (as amended by Act of March 9, 1911, p. 2.3G). In default 
of legitimate descendant or ascendant tl)e natural children legally reeognized 
shall succeed the deceased in the whole of the inheritance. • » » Should 
there be any legitimate descendants or ascendants, the natural descendants 
shall receive only that portion of the inheritance allowed to them by the act 
amending and repealing sections 795, 79C, etc., of the Civil Code, approved 
March 9, 1905." 
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March 9, 1905, the Législature of Porto Rico amended sections 795, 
796 and 797 of the Civil Code, and in section 14 of the amending act 
provided : 

"(3886) Sec. 14. When the testator leaves legitimate chlldren or descend- 
ants, and natural chlldren, legally acknowledged, eaeh of the latter shall huvo 
a right to a portion equal to one-half of that pertalnlng to each of the legiti- 
mate chUdren who hâve not received any additional portion : Provided, It can 
be Included In the third which may be freely dlsposed of, from whlch it raust 
be taken, after the burial and funeral expenses hâve been deducted." 

We think thèse provisions of law, when fairly construed, demon- 
strate that legally acknowledged natural children are heirs in the intes- 
tate succession of their natural father and are entitled to the portions 
provided for in section 14. 

[6] At any rate we are satisfied that the conclusion reached by the 
Suprême Court of Porto Rico as to the construction of thèse provi- 
sions of law is not clearly wrong, and that its décision should be af- 
firmed. Cardona v. Quinones, 240 U. S. 83, 36 Sup. Ct. 346, 60 L. 
Ed. 538. 

The decree of the Suprême Court of Porto Rico is affirmed, with 
costs to the appellee. 



MARTINEZ v. MARTINEZ et al. 

(Circuit Court of Appeahs, First Circuit. March 10, 1919.) 

No. 1351. 

Appeal from the Suprême Court of Porto Rico. 

Pétition by Pedro Angel Martinez y Mendez and anotlier for appointment of 
an admlnistrator, opposed by Vlctoj- P. Martinez y Gonzales. Decree of 
apiKtintment was affirmed by the Suprême Court of Porto Rico, and respondent 
appeals. Affirmed. 

Victor P. Martinez, of San Sébastian, Porto Rico, for appellant. 

Juan B. Soto, Hugli R. Francis, and Carlos Franco Soto, ail of San Juan, 
Porto Rico, for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. Thls is an appeal from a decree of the Suprême 
Court of Porto Rico, altirming a decree of the district court of Aguadilla ap- 
pointlng an admlnistrator of the estate of Victor Martinez y Martinez, who 
was a résident of and dled at San Sébastian-, Porto Rico, in the district of 
Aguadilla, August 2«, 1912, and orderlng a temporary allowance for the sup- 
port of his two minor children Pedro Angel and Laura Maria Martinez y 
Mendez. 

Many of the questions ralsed on thls appeal hâve been declded In our opinion 
handed down thls day In case No. 1350 between thèse parties. 256 Fed. 596, 

— ^ O. C. A. . As to the remaining questions, we think they were properly 

declded by the Suprême Court and do not call for further discussion. 

The decree of the Suprême Court of Porto Rico is aflarmed", with costs to 
the appellees. 
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NATIONAL SURETY CO. v. GLOBE GRAIN & MILLING CO. 

(Circuit Court of Appeals, NInth Circuit. February 25, 1919. Rehearing 
Denied May 12, 1919.) 

No. 3209. 

1. ArPBAL AND EbROE <Sï=>1008(1)— ReVIEW — FiNDINGS. 

In an action trled to tlie court, findlngs of fact are conclusive on tlio 
appellate court, thougli it miglit liave reaclied a différent conclusion on 
the évidence. 

2. Insurance ig=>28û — Fidelity Insurance— Recovebt. 

Wliere an employer's application set out tliat no fact liad corne to tlie 
employer's knowledge tending to indicate an employé was unreliable, 
deceitful, dishonest, or unwortby of conttdenee, and no reason why a 
snrety conipany should not beeome a surety, and the surety Company 
issued a policy to inake good any loss the employer might sustain by any 
act of Personal dishonesty, forgery, or èmbezzlement by the employé, the 
employer could not recover on the policy, where the employer knew the 
employé had prevlously overdrawn his accoimts, and the books of a 
braneh office in lils charge showed further overdrafts. 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Cahfornia; Oscar A. Trippet, 
Judge. 

Action by the Globe Grain & MilHng Company against the National 
Surety Company. There was a judgment for plaintiiï, and défendant 
brings error. Reversed and remanded, with directions to enter judg- 
ment for défendant. 

O'Melveny, Millikin & Tuller and Hocker & Austin, ail of Los 
Angeles, Cal., for plaintiff in error. 

W. G. Van Pelt and E. S. Williams, both of Eos Angeles, Cal., for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error applied to the plain- 
tiff in error to beeome surety, beginning October 15, 1915, for certain 
of its employés for the amounts and in the positions set opposite their 
names, respectively, including one T. F. Hayes. 

"Thèse emplo.xéK, and each and every of them, whlle in the service of the 
under.signed employer,'' the application expressly declared, "hâve always 
perfornied their respective duties in a faithful and satisfactory manner. 
There bas never corne to the notice or knowledge of the employer any act, 
fact, or information tending to indicate that they or any of them are négli- 
gent, unreliable, deceitful, dishonest, or unwortby of confidence. As far as 
the employer knows, the habits of each and ail of them are good, and the em- 
ployer knows no reason why you cannot safely beeome surety for them and 
each of them. 

"Tlie above and foregoing statement and représentations are each, every, 
and ail warranted by the employer to be true, and are made for the purpose 
of induclng the National Surety Company to beeome such surety, and said 
statemeuts and représentations shall apply to each and every employé here- 
after added to the sehedule'to be covered by said hcrnd as therein provided. 

"Dated at Ixis Angeles the 15th day of Oc-tober, 1915." 

^ï=sFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 



602 •' 256 FEDERAL UEPOUTER 

Uponthat application the plaintifiE in error issued its policy to the 
défendant in error in considération of the payment of an annual pre- 
mium eompute'd at an agreed rate and payable on the 15th day of Octo- 
ber during each and every year that the bond should continue in force, 
agreeing "to make good within sixty (60) days after satisfactory proof 
thereof, to the Globe Grain & Milling Company, of Sait Lake City, 
Utah, employer, any loss which the employer may sustain by reasdn of 
any act of personal dishonesty, forgery, theft, larceny, embezzlement, 
wrongful conversion, or abstraction on the part of any employé named 
in the schedule" attached, including said Hayes, the amount of whose 
bond was $5,000. Subséquent to the issuing of the bond Hayes em- 
bezzled from the défendant in error $5;000, resulting in the présent 
action by it to recover of the Insurance compan}^ the amount so em- 
bezzled, with costs. 

The case was tried before the court without a jury by stipulation 
of the parties, and resulted in certain findings of fact upon which judg- 
ment was entered in f avor of the insured. 

[1] Allégations of fact made in défense of the action, to the efïect 
that Hâyes drank to excess, was accustomed to overdraw his account 
with the milling Company, and was an habituai gambler on horse races 
and at poker prior to the giving of the Insurance, with the knowledge 
of the président of the insured, were negatived by the findings made 
by the trial court, and under the well-established rule such findings are 
conclusive upon us, however convincing we might otherwise consider 
the argument of the plaintiff in error that upon the évidence such find- 
ings should bave been otherwise. Tyng v. Grinnell, 92 U. S. 467, 23 
L. Ed. 733 ; Dooley v. Pcase, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 
457; Meye.r v. Everett P. & P. Co., 193 Fed. 857, 863, 113 C. C. A. 643. 

[2] The court bclow, however, found thèse further facts to be true: 
That when Hayes (who had been the agent of the milling company 
at Woodland, Cal., before being transferred as its agent at Sait Lake, 
Utah) left Woodland he was overdrawn in his accounts in the sum 
of about $812.68, which overdrawing had been expressly permitted by 
the milling company, and was in the nature of a loan by it to him; that 
the same was not communicated hy the milling company or any of its 
oihcers to the insurance company, which made no inquiry as to any in- 
debtedness owing by Hayes to the milling company ; that when Hayes 
was sent by the milling company to Woodland he stated to the prési- 
dent of that company that on account of some business ventures in 
which he had been f ormerly engaged in Mexico he had lost some money 
and was in debt and was obliged to make certain payments, and there- 
f ore asked the président of the milling company; to be allowed to over- 
draw his account while at Woodland, which request was granted, and 
ihat he was so overdrawn when he left Woodland in the sum of $812.- 
68, besides which he then owed the milling company $500 on a note, 
advanced to him by the milling company in order to enable him to 
maintain a loan at the Merchants' National Bank of Los Angeles for 
$2,500, which l'attèr loan was sécured by stock h'èld by Hayes in a cor- 
poration opçrating in Mexico ; that between Septemher, 1914, when 
Hayes left Woodland, and the Ist of December, 1915, the overdraft 
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was reduced to $304.32, and that, includîng the $500. note., he was 
on the day last mentioned indebted to the milling company in the sum 
of $804.32; that when he was sent to Sait Lake the permission there- 
tofore given him to overdràvv his account was withdrawn by, the prés- 
ident of the milling company, who had, however, alwàys implicitly be- 
lieved in his integrity and honesty; that after the sàid Hayes \<rent 
to Sait L,ake City as such agent, and particularly aftef'February 1, 
1916, he abstracted, used, and applied the money of the milling com- 
pany in betting on horse races, in buying grain on margins in the 
grain market, and otherwise for his own personal use, of ivhich, how- 
ever, the milling company had no notice until May 31, 1916, at which 
time it immediately discharged him from its employment; that on or 
about March 1, 1916, a balance sheet dated February 29, 1916, pre- 
pared by or under the direction of Hayes at his office in Sait L,ake 
City, showing assets and liabilities of the milling company at its Sait 
Lake agency and containing an item marked "Personal Accounts, 
^3,239.70," was received through the mail at the office of the milHng 
company at I/Os Angeles, from the office of Hayes at Sait Lake ; that 
the time when such statement was delivered through the mail was 
not the time when the outside agencies of the milling company were 
«xpected or required to report to its Los Angeles office, and was not 
looked for there ; that such statement was received hy a clerk of the 
milling company at its Los Angeles office, whose dutiés were those of 
assistant auditor, and was filed by him without any examination, and 
without calling it to the attention of any of the officers of the milling 
company ; that while it did not so appear in the said statement of the 
said item of $3,239.70 marked as "Personal Accounts," $1,099.02 was 
then an overdraft of Playes at the Sait Lake office, and the balance 
of the said sum of $3,239.70 consisted of sundry personal items owing 
to the milling company in the regular course of business by various 
customers with whom it was doing business at its Sait Lake office ; that 
the. entry "Personal Accounts" in the balance sheet, which was a print- 
ed form prepared by the milling company for gênerai use throughout 
its business, both at Los Angeles and its branches, was not intended to, 
and did not, show merely the personal account of the agent of the 
company in the place where the statement was made, but might, and 
was intended to, and did, show the personal accounts of other parties 
owing to the company in the regular course of business, as well as 
gênerai expense accounts and other items of expense incurred by the 
agent or représentative of the company in the regular course of his 
business for and on behalf of the company ; that it was customary and 
regular for large amounts to be entered under that caption in such 
reports, which had nothing to do with the personal standing or account 
of the agent at the agency where the statement was prepared ; that the 
said statement of February 29, 1916, was the only statement or report 
sent by Hayes to the milling company, from October 15, 1915, to May 
31, 1916, except statements relative to hiS grain purchases and sales 
in the regular course of his business for the company; that ail of the 
abstractions of Hayes at the Sait Lake office were entefed by him on 
the books of the company, and that crédits he placed On, .those books 
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consisted at tîmes of winnings by him on horse races or on marginal 
transactions in the stock ,or in the grain market, but no part of the 
same was ever known to the company, and thât between October 15, 
1915, and May 31, 1916, tlie milling company never checked or audited 
or examined the books of Hayes at the Sa,lt Lake office, and did not 
know their contents in any respect; that rieither the company nor its 
officers ever knew that Hayes was overdrawing his account at the Sait 
Lake office until May 31, 1916. 

The évidence shows without conflict (and the same is without con- 
flict with any of the findîngs) that it was the custom of the milling 
company to permit its employés to overdraw their accounts, but that 
when Hayes was sent to Utah that permission was expressly withdrawn 
from him. He was first sent there in the early part of Jamiary, 1915, 
by the milling company to buy grain for it, returning to Los Angeles 
several times between that time and the month of July of the same 
year, during which month he returned to the company's Sait Lake office 
with instructions to there open a set of books, and where the company 
established a branch office and a baiik account about September 15th, 
with Hayes in charge. From that time to May 31, 1916, there was 
never any audit made of the company's books îcept by Hayes at Sait 
Lake. It vvill be seen, therefore, that notwitlistanding the peculations 
of Hayes were entered by him on the books of the company, and could 
hâve been easily discovered by their examination, no examination of 
them whatever was made by the company, and it did not even know 
of the overdrawing of his account, contrary to the express order of 
its président, until May 31, 1916. 

Can it be properly held that the company was not bound to know 
that its books showed upon their face the embezzlement of its funds 
by one of the employés, the honesty of whom it applied to the plain- 
tif? in error to insure, upon an application which expressly warranted 
the truth of its statement that there had never come to its notice or 
knowledge any act, f act, or information tending to indicate that he 
was négligent, unreliable, deceitful, dishonest, or unworthy of con- 
fidence, and that it knew no reason why the insurance company could 
not safely become surety for him ? We think not. Beyond question, 
the défendant in error knew that the permission it had, àlong with its 
other employés, theretofore accorded Hayes of overdrawing his ac- 
count, was expressly withdrawn from him when he was sent to Utah, 
and beyond question the company's own books kept by him at its Sait 
Lake office showed upon their face his embezzlement of the funds of 
the company at the very time it applied to the plaintiff in error for the 
insurance in question. Under such circumstances, we are of the opin- 
ion that the applicant cannot be heard to say that it did not know what 
its own books showed, especially in yiew of the fact that there must 
hâve been some reason for the express withdrawal by the défendant in 
error, when it sent Hayes' to Utah, of the privilège of overdrawing his 
account, which it had theretofore accorded him along with its other 
employés. We think the case fairly cornes within the true doctrine of 
the case of Guarantee Co. v. Mechanics', etc., Co., 183 U. S. 4Q2, 22 
Sup. Ct. 124,'46 L. Ed. 253, and accordingly— 
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The judgment is reversed, and cause remanded to the court below, 
with directions to enter judgment for the défendant, with its costs. 

GILBERT and MORROW, Circuit Judges (concurring). We are 
of the opinion that the judgment should be reversed, and that upon the 
findings of the court below judgment should be directed to be entered 
in favor of the plçiintifï in error upon the foUowing grounds : 

Prior to the date of the application for insurance, Hayes had been 
in the service of the insured for more thaii five yëars, and during the 
whole of that time he had been permitted to overdraw his account. No 
restriction was placed upon the amount which he might overdraw ; the 
permission being to overdraw in a "reasonable amount." After being 
in the service of the insured at Woodland, Cal., for severai years, he 
was transferred in January, 1915, to Sait Lake City, where he re- 
mained until he was discharged. At the date of the application, October 
15, 1915, his account at Woodland was overdrawn in the sum of $717.- 
13, in addition to which he owed the insured upon a note $500, which 
was originally an overdraft, and he was overdrawn on his Sait L,ake 
account in the sum of $432.93. He testified that, when he was dis- 
charged on June 1, 1916, his account was overdrawn about $6,600. His 
heaviest overdraft at ajiy time at Woodland was $1,154.33 in excess of 
the $500 note. Blewett, the assistant auditor of the insured, checked 
up Hayes' account before he went to Sait Lake and he testified: "I 
knew then that he was overdrawn too much." The président of the 
insured stated to the gênerai auditor of the surety company that "Hayes 
being short $1,00G or so in Woodland was entirely différent from his 
heing short $7,000 or $8,000 in Sait Lake City." If there was a dif- 
férence, it was but a différence in degree. Hayes, having been per- 
mitted habitually to overdraw his account prior to going to Sait Lake, 
thereafter continued to indulge his habit and largely increased his over- 
draft. No examination of his account was made while he was at Sait 
Lake. 

The parties to the contract were not on a plane of equal opportunity 
for information, and the fact that Hayes' account was overdrawn, and 
that he was in the habit of ' overdrawing the same at and before the 
time when the contract was entered into, was one that should not hâve 
been withheld from the surety company. It is not conceivable that 
the surety, if advised of that habit, would hâve entered into the con- 
tract. In Frost on Guaranty Insurance, § 74, it is said : 

"The chronic defaulter, for the purpoise of beeoming a 'risk' under a fldolity 
Insilrance poUcy, is persona non grata to the insurer. The surety oompanies. 
as a matter of prudence and buslne.ss policy, invariabîy décline a 'risk' who 
has been seriously in arrearsih any previous employnient. The reasonaWe- 
ness of this position has never been questioned, either by the courts or the 
public, so far as we are a-ware." 

Where the insured states in its application that nothing is known 
concerning the employé's habits affecLing his title to confidence, when 
the fact was the employé was engaged in hazardous spéculation with 
the knowledge of the insured, there can be no recovery upon the bond. 
United States Fidelity & Guaranty Co. v. Blackly Hurst & Co., 117 Ky. 
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127, n s. W. 709. In Belleview L. &!l3. Ass'n v., ]?,c\.A, 104 Ky. 159, 
46 S. W. 48^, it was held that if a party taking, a çûaranty from a 
surety conceals from him facts which go to increase his risk, and suf- 
fers hira to enter into the : cpntract : ivnder false impressions as to the 
real state of facts, such concealments wiU amount to a fraud, because 
the party is. bound to make the discloaure, and the omi^ssibn to make 
it, under the circumstanees-, is équivalent to an affirfnation that the 
facts do not exist. .Oï sirailar import is Deposit Bank of Midway's 
Assignée v. ttearpe, 104 Ky. 819, 48 S. W. l60; Hebei-tV. Lee, llS 
Tenn. 133, 101 S. W. 175, 12 L. R. A, (N. S.) 247. 12l Am. St. Rep. 
989, 11 Ann. Cas. 1029. 

"There iS no" principle of law better.settled.than that pers^njs proposlng 
to become i^uretles to a corporation fqr the good conduet and fldelity. of an 
otticer to whose custody its iiioneys, note^,.bins, and other vaïuables are In- 
trusted, hâve the right to be treated with pferfect good falth. If the'direetors 
are aware of secret facts materlally atfectiiïg and increasing the obligation 
of the sureties, the latter are entitled to hare thèse facts rdlsclosed to them." 
Morse on BanUtng, p. 226. , . : 

Not only was there failure to disclose to the sUreïy company the 
habituai overdraft of Hayes, but the application for the fidelity bond 
contaihed statements, warranted to be trtie, oné of whith was: That 
there had never corne to the notice or knowledge of the employer any 
act, fact, or information tending to îndicate that the employé was un- 
worthy of confidence, and that his employer kriew "no reason why you 
cannot safely become surety for him." We think thàt there was a 
clear breach of the warranty of want of knowledge pf facts tending to 
îndicate that Hayes was worthy of confidence, and of the warranty 
that his habits were good, and that his employer knëw of ho reason 
why the bonding company should not become surety for him. 



HELLBMS V. BOSZEIi. 

(Circuit Court of Appeals, Fourth Circuit. February 17, 1919.) 

No. 1628. 

1. Taxation "©=571.3— Tax Sales — Rédemption — Record or Recbipt — Bona 

FiDE JPUHCHASEB. 

Under Code W. Va. 191.3, c. 31, §t 16 (sec. 1074), providing that, If the 
receipts on rédemption from tax sale are not filpd withthe clerk of the 
county court, the rédemption is void as to assignées for valuable considér- 
ation without notice, the assignée of a tax purchase must show that he 
■was a bona fide purchaser to entitle him to tl;e land as; against the for- 
mer owner, who paid the amount required tp redeem to the purcfiaser 
after the assigument, but did not flle a receipt. 

2. Taxation <S=>725 — Tax Sales^— Rédemption After Assignment of Certiei- 

CATE — Notice ïo Ownee. ; 

The assignée of the purchaser ôf land at tax sale cannot defeat the 
owner's rédemption by payment to the jjui;chaser, unless the owner had 
notice of the assignment. 

<g=)For other cases eee satne topic & KEY-NUMBBti in ail Key-fJumbered Dlgests & Indexes 
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3. TAXATioN '<è=»725 — Tax Saij; — Rédemption — Assignment — Demvert of 

liECEIPT. . 

Since Code W., Va. 1913, e. 31 (secs. 1058-1112), glves a receipt for money 
pald at tax sale no grcater sis^iiificance tliun aii ordinary receipt, and 
section 19 autliorizés, tlie exécution of a lax deed without surrender of tlie 
receip't, rédemption on payment to tlie original purcliaser is not ineffectlv<? 
against an assignée, because the receipt liad been surrendered to the 
assignée and was not flemanded hy the owner. 

4. Taxation <g=C9C— Kedemi'ïiok ïhom ïax Sale — Statutes — Consïsuc- 

l'ION. /,. 

Statute aijthoii/.ing redemplion by tlie owner of laiid sold for taxes 
must be liberally construed'ln the owner's favor. " 

Pritciiard, Circuit Jiidge, dissenclng. ; : : 

Appeal fromthe District Court of the United States for the South- 
ern District of West; Virginia, at CHarleston; Benjamin F. Keller, 
Judge. • . . : ■ • 

Suit by.L. M. Hellems against S. Samuel Roszel. Decree dismiss- 
ing the bill, and plaintiff appeals. Reversed. 

Linn & Byrne, of Charlçeton, W. Va., for appellant. 
Robert S. Spilman, of Charleston, W. Va., and Samuel Price, of 
Lewisburg, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On September 10, 1913, S. Samuel Ros- 
zel commenced an action of unlawful detainer against L. M. Hellems 
in the District Court iôr the Southern District of West Virginia, to re- 
cover possession of 25 acres of land in Greenbrier county. On Novem- 
bèr 11, 1914, L. M. Hellemsfiled his bill in this court, seeking to enjoin 
th^ law action of detainer and to remove as a cloud upon his title the 
tax deed upon which Roszel relied in his law action. After the 
pleadings in the equity suit were made up, the défendant Roszel moved 
to dismiss the bill on the ground that the facts stated therein did not 
constitute a défense to his tax deed. On December 17, 1917, the Dis- 
trict Court sust^ined the motion of dismissal, with leave to the plaintiff 
to tender an amended bill within 20 days. The plaintiiï declined to 
amend, and a final decree of dismissal was entered on February 9, 1918. 

The question,' theref ore, made hy the appeal, is whether the f ollow- 
ing facts appearing f rom the bill constitute a cause of action : The 
tract of larid was charged as the property of I. W. Hellems with the 
taxes for the yefirs. 1907, 1908^ and 1909, and returned as delinquent as 
to the taxes of 1909. It was sold by the sheriff according to law, on 
December 11, 1911, and purchased by W. D. Slaven for $5.03. On that 
day, the sheriff, by his deputy, Watts, executed a receipt to W. D. 
Slaven for $5.03, purporting to be for the rédemption of the land. On 
the same day the sheriff, by his deputy, James W. McClung, executed 
another receipt, purporting to be for the purchase money paid by Slav- 
en. On May 17, 1912, I. W. Hellems made a conveyance of a tract 
of land, including the 25 acres, to I^. M. Hellems. On.October 1, 1912, 
Slaven indorsed an assignment of the tax purchase on the sheriff 's re- 
ceipt for the purchase money to E. C. Harrison. On October 10, 1912, 

©3:DFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Harrison assigned the purchase to Roszel. Within 12 months from the 
date of the tax sale, L. M. Hellems, owner of the land, paid to L. E- 
McClung, to whom Slaven, the purchaser, referred him as bis agent, 
the amount of the bid, vvhich was the whole amount claimed by L. E 
McClung as necessary for the rédemption. But it does not appear 
whether this payment was made before or after Slaven's assignment to 
Harrison on October 1, 1912. On October 15, 1912, Slaven wrote to 
I. W. Hellems that he would hâve to pay other back taxes, referring 
him to L. E. McClung for the amount. On November 20, 1912, L. M. 
Hellems paid McClung $4, taking from him a receipt therefor for the 
taxes of 1908. On the same day there was indorsed on the original 
receipt for rédemption issued to Slaven by the sheriff this receipt: 

"Eeceived of Lem Hellems amount in full rédemption the tract of land 
named ierewith. Nov. 20, 1912. W. D. Slaven, 

"By L. E. McClung." 

It does not appear whether or not Slaven had actually paid this de- 
linquent tax for 1908. If he had, then under the statute the rédemption 
could not be complète until November 20, 1912, when the owner paid 
the amount demaiided. There is no allégation in the answer that 
Slaven or Harrison or Roszel had at any time given Hellems notice of 
the assignment of the purchase. After the expiration of 12 months 
from the tax sale, Roszel had the land surveyed as required by the stat- 
ute, and received from the clerk, as assignée of Slaven, a deed for the 
land. 

[ 1 ] Under the West Virginia statutë, there is no doubt that Harri- 
son's tax title is good, unless the steps taken by Hellems, the owner, 
operated to redeem the land from the sale. Section 15, chapter 31 
(sec. 1073) Code of West Virginia, provides that the owner of the 
land — 

"mey redeem the same by paylng to the purchaser, his heirs or asslgns, with- 
in one year from the sale thereof, the amount spécified In the receipt men- 
tioned in the tenth section of this chapter, and such additional taxes thereon 
as may hâve been paid by the purchaser, his heirs, or assigns, vfith iîiterest on 
such purchase money, and taxes at the rate of 12 per centum per annum from 
the time the same may hâve been so paid." 

With respect to the method of rédemption, section 16 (sec. 1074) pro- 
vides : 

"When the owner of reat estate sold for the nonpayment of taxes thereon, 
or any other person having the rlght to redeem the same, shall pay the 
amouirt mentioned in section 15 of this chapter, the purchaser, his heirs or 
assigns to whom such payment is made, shall slgn and give to the owner or 
other person redeeraing, duplicata receipts showing when and by whom payment 
is made and the araonnt paid; or duplicate certificates or statements that 
the former owner or other person having such right, jedeemed the real estate. 
* • * One of sald duplicate receipts or writings shall be flled with the 
clerk of the county court of the county In which the real estate was sold, on 
or before the day on which the right to redeem the same wlll expire under 
the provisions of the said flfteenth section of this chapter, and the clerk shall 
indorse on both such duplicates the fact and time of such filing. If the same 
be not so filed, such rédemption shall be vold as to creditors and subséquent 
assignées of the beneflt of the purchase of saich real estate, from the pur- 
chaser thereof, his heirs or assigns, for valuabJe considération without notice, 
at any time before the same is so filed. If such receipt or writins be flled after 
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tlic tinio !H>v<'iii rpqiiijed. it slmll operate as a notice to ail persons from and 

afti'i' ilie dii-'i' of such lillng." 

[2] This last section was not complied with by the owner of the 
property by procuring of Slaven, the purchaser, the duphcate receipts 
provided for, and fihng them with the clerk of the county court. 
Therefore, if Harrison and Roszel purchased after this payment of the 
rédemption money to the original purchaser, the payment would be in- 
effectuai against them. But the burden of alleging and proving that 
they were purchasers for value after the rédemption was upon them. 
Without such allégation and proof, they could not avail themselves of 
the failure of the owner to comply with the statute for the protection 
of an assignée for value without notice. If the assignment was made to 
them before the attempted rédemption, the payment to the purchaser 
of the rédemption money was good, in the absence of notice to the own- 
er of the assignment. As assignées, they were charged with notice of 
the right of the owner to redeem within 12 months, and the right of the 
owner to pay to the original purchaser could only be defeated by notice 
of the assignment. Clarke v. Hogeman, 13 W. Va. 718, 729; 2 Pome- 
roy's Equity Jurisprudence (4th Ed.) §§ 702-704; Withers v. Greene, 
9 How. 213, 13 L. Ed. 109 ; S C. J. 978, and authorities cited : 2 R. C. 
L. 30; Dillingham v. Trader's Insurance Co., 120 Tenn. 302, 108 S. W. 
1148, 16 L. R. A. (N. S.) 220. 

[3] There is nothing whatever in the statute to indicate that the 
mémorandum receipt issued by the sherifî bas any greater significance 
than an ordinary receipt evidencing the payment of the obligation as- 
sumed by the purchaser. The statute does not provide that it is nec- 
essary to the validity of the assignment that it should be indorsed on 
this receipt, nor does it require that the owner should demand the de- 
livery of this receipt when he pays the rédemption money. It is signifi- 
cant too that section 19 (sec. 1077), authorizing the clerk to make a deed 
in pursuance of the purchase where the land bas not been redeemed, 
does not require the production of the sherifï's receipt. On the con- 
trary, that section provides that such deed — 

"shall be made to the purchuser hlniself or to such i>erson as he may direct, 
either In writiiig acivnowledged as a deed is re<iuired to be acknowledged, or 
by his joining therein." 

[4] An assignment made by the purchaser is not an assignment of 
the receipt, but an assignment of the purchase of which the receipt 
is nothing more than évidence. The receipt imports no obligation as- 
sumed by the owner of the land or any one else, and is therefore not 
like a bond or mortgage, a chose in action, of which it bas been held in 
some cases the obhgor should demand possession on making payment. 
It is nothing more than an acknowledgment of the payment of the pur- 
chase money. Its delivery or possession imported no right in an as- 
signée and demand of its surrender by the owner was not required as 
a condition of rédemption. The court cannot as against an owner seek- 
ing to redeem give an effect to the receipt not expressed in the statute ; 
for the statute must be liberally construed in his f avor. Dubois v. Hep- 
2S6 F.— 39 
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burn, 10 Pet. 1, 9 L. Ed. 325 ; Poling v. Parsons, 38 W. Va. 80, 18 S. 
E. 379. The principle is applied in Hess v. Potts, 32 Pa. 407, in which 
the facts were very similar to those hère involved. 

As it appears by the pleadings that the owner of the land paid the 
rédemption money to the original pnrchaser within 12 months from the 
date of the sale and it does not appear that he had notice of the assign- 
ment of the purchase, or that the défendant was a subséquent assignée 
of the bid for value without notice, the payment by the owner to the 
original purchaser was effectuai as a rédemption of the land under sec- 
tion 15, and Roszel as assignée of the purchase took nothing under the 
deed executed by the clerk. 

Reversed. 

PRITCHARD, Circuit Judge (dissenting). It is with reluctance 
that I dissent from the opinion of the majority of the court in this in- 
stance, but a careful considération oi the statutes of West Virginia re- 
lating to land sales for taxes impels me to do so. 

Section 15, chapter 31, of the Code of West Virginia provides that — ■ 

"The owner of any real estate so sold, liis, heirs or assigns, or any person 
liaving a right to charge sueh real estate for.a deUt, may redeem tho same by 
paying to the purchaser, hls heirs or assigus, wlthîn one year from the sale 
thereof, the amount specifled in the receipt nientioned in the tenth section of 
thls chapter and such additional taxes tliereon as may hâve been paid by the 
purchaser, his heiis, or assigns, witli interest on said purchase inoney, and 
taxes at the rate of 12 per centum per annum from the time the same may 
hâve been so paid, and such additional expenses as may hâve been incurred 
by such purchaser before the expiration of said one year In procurlng survey 
and glvlng notice as provided in section 19 of this chapter." 

This is a year's grâce granted to the owner, provided he exercises 
the right thus granted within a year by complying with the provisions 
of the statute. , , 

The Suprême Court of West Vii'ginià, in the case of State v. King, 
47 W. Va. 437, 35 S. E. 30, in discussing the right conferred upon the 
owner, said : 

"While it is law that he may redeem thèse lands, and eject the clalmants, 
yet the law does not permit him to do so ; nor is it just to the state that he 
should until he satisfles the unpaid taxes due thereon. The inehoate title of 
thèse claimants until the payaient of the arrearase taxes is superior to the 
forfeited title, and may beeome absolute." 

It does not appear that the owner has complied with any of the pro- 
visions of the statute. I am not unmindful of the rule that in a case 
like the one at bar the statute should be construed most f avorably to the 
owner, but the rule is subject to this qualification, viz. : Where the 
owner is granted a fixed time within which he may redeem his property 
by the payment of ail taxes and costs he must comply with the plain 
provisions of the statute, of which he is presumed to hâve knowledge. 

In addition to the section above quoted, section 16, chapter 31, of 
the, Code of, West Virginia, in contemplation of the fact "that the pur- 
chaser, his heirs or assigns may refuse to receive the same, or may not 
réside or cannot be found in the county," provides that it shall be 
the duty of the owner to pay the amount of taxes due to the clerk of 
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the county court, and in the absence of objection it becomes the duty of 
the clerk to give the purchaser a receipt for the same. However: 

"If the purchaser, his heirs, or assigns, disputes the right of any one so 
payiug money to the clerk to redeem the real estate for the rédemption of 
whlch sucli money is paid, he or they may withhi one year after sueh pay- 
inent glve to such person or hls heirs. oxeeutors or administrators a notice in 
writlng of such dispute, requiring him or them to appear before the circuit 
court of the county on a day to be nunied in such notice and prove hls or their 
right to redeem the said real estâtes." 

Such notice might be served at least 10 days before the day on 
which it is returnable, and the Court shall make an order according 
to the facts and direct the clerk of the county court to exécute to the 
purchaser, his heirs or assigns, a deed to the real estate, as required by 
the statute. 

When we cotne to consider the facts of this case, we find that the 
owner has not complied with any one of thèse provisions. Instead of 
doing so, he went to the original purchaser who had already assigned 
and transferred his receipt for the purchase money to E. C. Harrison, 
and Harrison in turn had transferred the interest he thus acquired to 
the appellee — thus giving the appellee an inchoate right under the stat- 
ute to hâve his deed made at the end of the year, as provided by law, 
upon having the premises surveyed so as to détermine the quantity of 
land to be conveyed, which he did, thus perfecting a complète chain of 
title to the premises in question by strict compliance with the law. At 
the time the owner paid the money to the original purchaser, he knew, 
or ought to hâve known, and as a matter of précaution, that it was his 
duty to take from such purchaser the receipt for the purchase money 
the sherifF had given him at the time he purchased the land in question. 
It does not appear that he even demanded a receipt for the same, and if 
he had donc so his demand would bave been unavailing, inasmuch as 
the purchaser by opération of law had parted with the inchoate right 
he originally had under the statute, and he therefore was no longer the 
purchaser in the sensé contemplated by the statute, and the payment to 
him was not a compliance with the statute in any sensé of the word. In 
other words, the original purchaser had ceased to sustain any relation 
whatever by opération of law to the purchase of the land. From the 
moment he parted with his inchoate right he was an absolute stranger 
to the transaction, and therefore not entitled to receive the purchase 
money and interests as provided by the statute. 

Under thèse circumstances, I think that the assignée of the purchaser 
having had a survey made at the end of the year, it became the duty 
of the clerk to exécute and deliver to him a deed, and the clerk having 
executed and delivered him a deed to the premises he thereby acquired 
a perfect title to the land. 
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, . MULVANEY et al. v. KING PAINT MFG. CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 13, 1919.) 

No. 175, 

1. SiiiPPiNG <S=»54 — Charter — Liajîiuty of Chabterer. 

Where a barge is t/imrtered to a corporation for a iixed time, the cor- 
poration to bave exclusive possession it becomes subject to the .saine lia- 
bility as a bailee. 

2. BAII3IBNT <S=^14(1) — LlABILITY OF BaILF.E FOR HiRE — LOSS OF GoODS. 

A bailee for hire is respousible only for ordinary dilif,'ence in tbe care 
of tlie property bailed, iniless by his contract he bas expres.sly or by fair 
implication assumed a greater responsibility, but where he has contracted 
absolutely to return tbe property, he is liable for tlie loss of tbe good.s 
from any cause. 

3. CoNTiîACTS <S=303(1) — Excuse for Nonperformance — Difficulïy. 

A party must perform liis contract obligations, unless performance 
Is rendered imiwssible by act of God, the law, or the other i)arty ; un- 
fore&'een difflculties in performance being no excuse. 

4. Bailment <g;=3l4(l) — TjIabilitt of Bailee — Coxtract. 

An express provision, in a contract of bailment for hire, to keep the 
property safely, does not enlarge the common-law liability of the bailee, 
and does not niaRe liim an insurer for tlie safety of the article. 

5. Bailment i®=>11 — Construction of Contract. 

The provisions of a contract of bailment sliould not he enlarged beyond 
their plain meauiug to impose furlbcr liability upou the bailee. 

6. Shipping <®=354 — LiABiLrry of Chaetereb— Inj urt to Vessel — Construc- 

tion OF Charter. 

Provision in the cliarter of a barge that the barge was to be returned 
in the same condition as received witli usual wear and tear does not 
render tbe charterer liable as Insurer, or eidarge his common-law liability 
as bailee to use ordinary care to préserve the barge. 

7. Shipping <S=3,54 — Liability of Citauterer — Injitry to Vessel — Acis or 

God. 

The charterer of a barge imder a charter wbich did not enlarge his 
common-law liability is not liable for injuries to the barge, occasioned 
by the acts- of God, or of aiiother person for vvbom tbe charterer was not 
liable. 

8. Shipping ©=58(2)— Liability of Charterer — Is,iuries to Vessel — Weau 

AND Tear — I'resumptions. 

The presuniption of want of care arislng from f allure to deliver a 
barge in as good order as it was received by charterer is rebutted, wliere 
the injury migbt bave occurred through ordinary wear and tear, and tbe 
master testified that there was no fault in lier navigation, nor any uuusual 
occurrence wbich would account for the damage. 

Appeal from the District Court of tlie United States for the East- 
ern District of New York. 

Libel, for breach of charter, by Mary L,. Mulvaney and others 
against the King Paint Manufacturing Company, in which the Sim- 
mons Transportation Company was impleaded. Decree for respond- 
ents, and lihelants appeal. Affirmed. 

€=»For other cases ses same toplo & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Foley & Martin, of New York City (James A. Martin and George 
V. A. McC!osi<ey, both of New York City, of counsel), for appellants. 

Haight, Sandford & Smith, of New York City (Henry M. Hewitt, 
of New York City, of counsel), for appellee King Paint Mfg. Co. 

Frederick W. Park, of New York City, for appellee Simmons 
Transp. Co. 

Before ROGERS, HOUGH, and MANTOX, Circuit Judges. 

MANTON, Circuit Judge. The barge Leader was demised to the 
King Paint Manufacturing Company under the ternis of the following 
letter : 

"Keut Avenue, S. !)lli, and S. ]Oth f<ts., 

••F.rool<l.vn. X. Y., .Tune 2, 1016. 
"Mr. ,T. :\Iiilvaiie,v, Suuiniii, Coluniliia lîcinhls, Brodklyn — Dear Sir: Con- 
finning oui- uunierous tc]('))luine ((«ncr.-^ation.s with l}orh you and Mr. Murpliy 
this lelter will conîirin the ('liaiMer of baige T,e;uler foi- a pei'iod of .six 
niontlis fi'oni ,Tunc 2d a( il montlily reiital of .f:'.00.00 per niontli for bare bout, 
barge lo lie returned ro you in sania condition as received with the usuat 
weai- and tear. 

"Charter nioiiey to 1>e paid every thirty days. 

"Thanlilng you for your conrtesy in Ihis niatter and witli kindest regards, 
we remain, 

"A'ery truly yours, King Paint Mfg. Co., 

. "I*er Robert M. King." 

On June 2d, the King Paint Manufacturing Com.pany subchartered 
the barge to the Simmons Transportation Company under the same 
terms, except that the rental was fixed at $387.50 per month. The 
barge was delivered on the same day, direct from the libelant. While 
thus navigated, under the terms of this charter, and on June 30, 1916, 
the barge was damaged by reason of the Black Tom disaster, which, 
concededly, was without fault on the part of the charterers. The 
resulting loss to libelants amounted to $599.90. A survey held on 
November 29th showed the chime log was split, a bottom plank was 
broken, and a doorsill was split. The bottom plank was damaged 
by the explosion at the Black Tom dock, but the évidence is not clear 
as to how the damage to the chime log occurred or as to how the door 
sill was split. The district judge found that the damaged chime log 
could be seen only when the vessel was in dry dock, and rejected 
the testimony that it was in good condition when seen, as claimed by 
the witness Pritchard, in August. The record is barren of proof 
as to an occurrence which would cause injury while the vessel was 
under charter to the respondent Simmons Transportation Company. 
Capt. Oison, who was in charge of the barge during the entire period 
of the charter, states that she was not in any collision, nor was she 
jarred or jolted in any manner, such as might bring about an injury 
as that sustained to the chime log. And he says she had plenty of 
water. He was unable to account for the damage. It was stated that 
the cost of repairing would amount to $325. No évidence is ofifered 
to indicate how the damage to the doorsill occurred, but the cost of 
repair was given as about $10. The district judge held that the char- 
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terers were not liable for the injury to the vessel occurrîng from the 
Black Tom disaster, and held that there was no évidence to show 
that there was any négligence by the charterers resulting in damage 
to the chime log or doorsill, and that the charterers would be relieved 
from liability, since he found this was but injury occurring through 
ordinary wear and tear. He further found that there was no proof 
as to the condition of the bottom of the barge at the time of delivery 
to the respondents. 

[1] Libelants filed a libel against the King Paint Manufacturing 
Company, which in turn pleaded in the subcharterer, the Simmons 
Transportation Company. Libelants' theory is that they are entitled 
to succeed for breach of an express covenant to return the barge in 
the same condition as received, with the usual wear and tear excepted. 
This barge was demised to the King Paint Manufacturing Company, 
which, so far as the libelant is concerned, had exclusive possession, 
and may therefore be held as the bailee subject to the liability thus 
imposed. 

[2] In the Sun Printing & Publishiiig Ass'n v. Moore, 183 U. S. 
642, at page 654, 22 Sup, Ct. 240, at page 245 (46 L. Ed. 366), Justice 
White said: 

"It Is elementary that, generally speaking, the hirer In a simple contract of 
bailment is not responslble for the fallure to return the thing hired, when it 
has been lost or destroyed without his fault. Such is the unlversal principle. 
This rule was tersely stated by Mr. Justice Bradley in Clark v. United States, 
95 U. S. 539 [24 L. Ed. 518], where it was said (p. 542): 'A bailee for hire 
is only responsiWe for ordinary diligence and liable for ordinary négligence 
in the care of the property balled. This is not only the commoa law, but the 
gênerai law on the subject [citing authorities].' " 

Where, by contract of bailment, the hirer bas either expressly or 
by fair implication assumed the absolute obligation to return, even 
although the thing hired bas been lost or destroyed without his fault, 
the contract embracing such liability is controlling, and must be en- 
forced according to its terms. A bailee who assumes but the common- 
law liability is exempt from liability for loss of the consigned goods 
arising from inévitable accident. But the bailee may, however, enlarge 
his responsibility by contract, express or fairly implied, and render 
himself liable for the loss by destruction of the goods committed to 
his care. The bailment or compensation to be received therefor being 
a sufficient considération for such an undertaking. Sturm v. Boker, 
150 U. S. 312, 14 Sup. Ct. 99, Zl L. Ed. 1093. 

[3] It is well settled that if the party, by his contract, charge him- 
self with an obligation possible to be performed, he must make it 
good, unless its performance is rendered impossible by the act of God, 
the law, or the other party. Unforeseen difficulties, however great, 
will not excuse him. Dermott v. Jones, 2 Wall. 1, 17 E. Ed. 762. 

[4] So, an express provision in a contract of bailment for hire to 
keep the subject of the trust safely will not enlarge the common-law 
liability of the bailee, for such an obligation the law implies that is to 
keep as safely as an ordinarily prudent man would his own goods. 
Such a provision will not constitute the bailee an insurer for the 
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safety of thc thlng bailcd ; and, sliould it be destroyed by «navoidable 
casualty or stoleii without the fault of the bailee, he will not be re- 
sponsible. Ames v. l'elden, 17 Barb. [N. Y.] 513. 

[5] In deleniiinint^ thc scope of the ternis of the agreemcnt, con- 
tracts of liailnicnt shonld not be enlarged beyond their plain meaning 
to impose furlhcr liability iipon the iDailee. A covenant to insure 
should ncvcr be im[)Iied, and should be imposed only where it is found 
in the agreement by clear and e.xplicit language. Story on Bailment, 

§ y^- 

[6] It was held in Ames v. Belden (17 Barb. [N. Y.] 513) that the 
covenant to return a boat in as good condition as it was, with the 
exception of ordinary use and wear, simply imposed an obligation 
which thc common-law liability imposed. 

In Young v. Leary, 135 N. Y. 569, 32 N. E. 607, the covenant re- 
quired the vessel to be redelivered in the same condition as slie is 
now, any ordinary wear and tear excepted. There the court said: 

"Wlien langnaKe is used which does no more thîin express in terms the 
saine obligation which Ihe hi.w rai.se.s from tlie facts of the tran«ielion itself. 
the party iisijîg tlie langunge. i^i-no fnrther l)onnd than he would hâve beon 
wllhout it." 

, It would therefore appear that the charterers hère are liable ônly 
to the extent of the stipulations of the contract, and in construing the 
contract, since the terms merely déclare the liability which the com- 
mun law would imposeythe liaJDility of the bailee is neither increased 
nor changed, and the charterer undertook merely to return the barge 
after six months in the same condition as received, with the usual wear 
and tear. There is no obligation todo more. 

[7] The damage to the barge hère consists of such as were received 
from the Black Tom disaster, and that which was claimed to come 
from some other source. Hère the charter does not make the char- 
terers insurers. They cannot be held for the damages caused by the 
Black Tom explosion, which, concededly, was not due to their négli- 
gence, but that of a third party or to an act of God. 

[8] The damage to the chime log and the small damage to the 
doorsill might well bave occurred through ordinary wear and tear of 
the vessel during thepcriod of the charter. When it is made to ap- 
pear that damage was donc to the barge, there was a presumption of 
liability for want of care arising'from the failure to deliver in like 
order as received, but this presumption of négligence was overcome 
by the testimony of the captain in charge of the barge, showing that 
there was no fault in her navigation or any unusual occurrence which 
would account for the damage to the cliime !og or the doorsill. 

We therefore conclude that such injury was that which was con- 
templated by the parties as due to ordinary wear and tear. The de- 
cree is therefore affîrmed. 
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THOMPSON et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit February 13, 1919.) 

No. 167. 

1. Laeoknt ®=932(2,9) — Indictment— Name of Owneb. 

At common Taw, an indictment for larceny must charge that the thing 
stolen was the property of the actual owner, or of a person havlng a spé- 
cial property as ballee, from 'whom It was stolen, except that ownershlp 
might be eliarged to persons unknown to the grand jurors. 

2. Lakcknt (S=»32(2), 40(2) — iNniCTMENT— Ownebship in United States. 

In a prosecution under Crimlnal Code, § 47 (Comp. St. § 10214), penal- 
Izing stealing property of the United States, the indictment must charge, 
and évidence must show, that the property belonged to the United States. 

3. Cbiminal Law <S=>448(16) — Evidence— Conclusion— Ownebship. 

A witness' conclusion as to the ownershlp of property Is admissible 
where only a question of fact Is involved, but not when the ownershlp dé- 
pends upon the légal effect of a transaction. 

4. Cbiminal Law <©=>448(16) — Evidence— Conclusion of Law— Ownebship. 

In a prosecution for stealing property of the United States, testimony 
that stolen sugar belonged to the United States, because it had been req- 
uisitloned under Act Aug. 10, 1917, S 10 (Comp. St. 1918, § 3115%li), is 
inadmissible, because statlng a conclusion of law. 

5. Cbiminal Law (S=»1169(9) — Haemless Erboe— Evidence. 

Error in admitting witness' conclusion that the stolen property be- 
longed to the United States, because it had been requlsitioned by the 
govemment, is not réversible error, if he was correct In Ms conclusion. 

6. Larceny (5=7 — Ownebbhip of Pbopebtt— "Pbopebtt of United States." 

Where the United States had requisitioned sugar as authorized by 
Act Aug. 10, 1917, i 10 (Comp. St. § 3115%il), and the refluer had placed 
the specifled quantity on a barge not under its control, the sugar became 
the "property of the United States," withln Crimlnal Code, § 47 (Comp. 
St. I 10214), penallzing persons stealing property of the United States. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Property of the United States.] 

7. Cbiminal Law ®=»1036(4) — Appeaj>-Resebving Gbounds fob Rbview— 

Evidence. 

The contention that réquisition by the United States of certain sugar 
under Act Aug. 10, 1917, § 10 (Comp. St. 1918, § 3115%ii), had not been 
shown by the best évidence, cannot be made upon appeal, where not 
raised while testimony was being taken or during judge's charge. 

8. Cbiminal Law ©=91043(1) — Appeal— Eesebving Gbounds fob Revibw— 

Evidence. 

A request that a larceny Indictment be dlsmissed for failure to show 
the stolen property belonged to the United States does not save the point 
that ownershlp was not establlshed by compétent évidence, where there 
is évidence in the record, elther best or secondary, of ownershlp by the 
United States. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Edward E. Thompson and Albert E. Ingracia were convicted of 
steaHng property of the United States, and bring error. Affirmed. 

Certiorari denied 249 U. S. , 39 Sup. Ct. 391, 63 L. Ed. — . 

The plaintiffs in error, who were défendants below, will be here- 
inafter referred to as défendants. The défendants were indicted for 

®=3Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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a violation of section 47 of the Criminal Code (Act March 4, 1909, 
c. 321, 35 Stat. 1097 [Comp. St. § 10214]), vvhich is found in the 
margin/ 

The indictment charged that défendants did on the 15th day of 
December, 1917, unlawfully take and carry away, with intent to 
steal, property of the United States, to wit, 15 bags each containing 
100 pounds of granulated siigar. 

The jury returned a verdict of guilty with a recommendation of 
mercy. The court thereupon imposed a sentence of two years' im- 
prisonment, in the Atlanta penitentiary, on each défendant. 

Alexander S. Drescher, of Brooklyn, N. Y. (Isadore Oshlag, of 
Brooklyn, N. Y., on the brief), for plaintifïs in error. 

Melville J. France, U. S. Atty., of New York City (Charles J. 
Buchner, Sp. Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for 
the United States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). This 
case has been brought into this court upon the theory that the Unit- 
ed States did not prove that the title to the property taken was in 
the United States as alleged in the indictment. What the act of 
Congress punishes is the stealing of the property of the United 
States, 80 that, unless the property at the time it was taken was in 
the United States, the conviction cannot be sustained, even though 
the property was feloniously taken. 

The Criminal Code punishes "whoever shall * * * steal * * * 
property of the United States." Stealing and larceny, it is some- 
times said, hâve the same meaning at common law. Satterfield v. 
Commonwealth, 105 Va. 867, 52 S. E. 979; State v. Richmond, 228 
Mo. 362, 128 S. W. 744; State v. Eair, 35 Wash. 127, 76 Pac. 731, 
102 Am. St. Rep. 897; Cohoe v. State, 79 Neb. 811, 113 N. W. 532; 
Flint v. Holman, 82 Vt. 297, 73 Atl. 585; Hughes v. Territorv, 8 
Okl. 28, 56 Pac. 708; Sullivan v. Territory, 8 Okl. 499, 58 Pac. 
650. And see State v. Perry, 94 Ark. 215, 126 S. W. 717; Gard- 
ner v. State, 55 N. J. Law, 17, 26 Atl. 30. Bouvier states that the 
term "stealing" has nearly the same meaning as "larceny," but does 
not specify in what the différence consists. And in Commonwealth 
V. King, 202 Mass. 379, 88 N._ E. 454, the court says that the 
Word "steal" includes criminal taking or conversion by way either of 
larceny, embezzlement, or by obtaining by false pretenses. 

While it is not necessary in the instant case to inquire into the 
exact difiference which may exist between the word "steal" and the 
Word "larceny," we may point out in passing that the word "steal," 
as used in acts of Congress, is not always synonymous with the word 
"larceny." For in référence to the provision of the Criminal Code 
(10 U. S. Compiled Statutes 1919 Ann. § 10364) it has been held un- 

1 "Sec. 47. Whoever shall embezzle, steal or purloin any money, property, 
record, voucher or valuahle thlng whatever, of the moneys, goods, chattels, 
records or property of the United States shall be fined not more than five 
thousand dollar.s, or imprisoned not more than flve years, or both." 
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necessary that the indictment should allège tlie ownership and value 
of the property and that it was feloniously stolen, taken, and car- 
ried away. See Judge Brewer's décision in United States v. Falken- 
hainer (C. C.) 21 Fed. 624, 627. See, also, United States v. Trosper 
(D. C.) 127 Fed. 476. And in the indictment in the instant case the 
indictment does not allège, and it is not so much as suggested by 
the counsel for the défendants that it should hâve alleged, the value 
of the sugar which was stolen. In Dimmick v. United States. 135 
Fed. 257, 70 C. C. A. 141, the Circuit Court of Appeals in the Ninth 
Circuit sustained an indictment under the same section of the Crim- 
inal Code as is herein involved. The indictment in that case charged 
défendant with stealing money "belonging to" the United States, and 
it was claimed that there was "no averment of ownership in the 
United States." The court overruled the objection saying that — 

"While every indictment for larceny nnist allège iiii ownership of the prop- 
erty stolen, and would be defective without siu-l» an allégation, there are no 
partlcular words or phrases whieh the law requires to be used." 

The words "belonging to the United State.s" were regarded as 
équivalent to "the property of the United States" and hence suffi- 
cient. 

[1, 2] It is elementary that, to constitute a good indictment for 
larceny, it is necessary at common law that the thing stolen should 
be charged to be the property of the actual owner, or of a person 
having a spécial property as bailee, and from whose possession it was 
stolen, although an indictment charging ownership in one to the grand 
jurors unknown is sufficient at common law. Joyce on Indictments, 
§ 351 n. Such an indictment, however, could not be sustained, of 
course, if brought in a fédéral court under section 47 of the Crim- 
inal Code; that being the provision upon which the mdictment in the 
instant case is based. It is vital, if the conviction in this case is to 
be sustained, that the indictment should charge and the évidence 
should show that the sugar was in fact the property of the United 
States. In the instant case, can the sugar be said to belong to the 
United States, or to be the property of the United States ? 

It appears that the sugar which the défendants were charged with 
having stolen were 15 bags of granulated sugar which had been 
taken from a cargo of 300 bags of sugar loaded on a barge lying at 
Pier No. 12 in the East River, in New York City. This sugar came 
from the Arbuckle Sugar Refînery in New York. The gênerai man- 
ager of that establishment was asked whether the bags were the 
property of the United States, and whether he could tell whose sugar 
it was on December 15, 1917. He was allowed to answer over ob- 
jection that it was the property of the United States, and exception 
was duly taken. He was asked on cross-examination how he knew 
the sùgar belonged to the United States. And he replied: 

"À. Because the governnient Irnà reqiiisitioliéd It. It was In our ware- 
house previously to that date, and the governnient had requlsitioned It, and 
I hâve hère, if yôu'desire to see it, tHe réquisition ft-om Mr. IToover for that 
particular lot of sugar, of which thèse 2 bags and the reuiaiulng 15 were à' 
part. ■ 
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"Q. How are you able to Identify thèse 2 particular bags, or the 15 bags ; 
how sure are you 7 A. When I went down to the station house, I looked at 
ail the 15 bags, and took our code mark f rom thom, and then went back to my 
office, and got the record out, and fomid that that was the particular sugar 
that belonged to the government. 

"Q. What do you mean by code mark? A. That little mark on there shows 
when the sugar was made, on each bag. 

"Q. And when the government i-equisitioned the sugar, you were able to 
tell that thls sugar was in a particular lot that they requisitioned? A. Yes, 
sir ; in the warehouse. That lot was ail set aside, 89,600 bags, known by m 
as government sugar, that would be only on government orders. We con- 
sidered it in handling as part of the govemment's and kept our records en- " 
tirely separate for that. Now I cUecked up thèse bags in the station house 
with our records, and I found that thèse particular bags were a part of that 
government sugar." 

[3] The ownership of property may be of so plain and uncon- 
troverted an origin as to make it merely a matter of fact. When 
this is the case, the conclusion of a witness that A. is the owner of 
the property may be received in évidence. Bunke v. New York Tél- 
éphone Co., 188 N. Y. 600, 81 N. E. 1161; Hunnicutt v. Higgin- 
bothara, 138 Ala. 472, 35 South. 469, 100 Am. St. Rep. 45 ; Perkins 
V. Sunset Téléphone & Telegraph Co., 155 Cal. 712; ^ Union Hosiery 
Co. V. Hodgson, 72 N. H. 427, 57 Atl. 384. But the ownership of 
property may dépend upon what a transaction means in terms of 
law, in which case it is evidently a matter for the judge, and in such 
a case the conclusion of the witness is not properly admissible. See 
Ghamberlayne's Law of Evidence, vol. 3, § 2359; Wildman v. State, 
139 Ala. 125, 35 South. 995 ; Hamilton v, Smith, 74 Conn. 374, 50 
Atl. 884; Mains v. Webber's Estate, 131 Mich. 213, 91 N. W. 172. 

Prof essor Wigmore, in his work on Evidence (volume 3, § 1960), 
says: 

"If a witness, In the course of his testimony, cornes to mention that A. 
'possessed,' or B. 'owned,' or O. was 'agent,' let hiœ not be made dumb under 
the law, and be compelled by évasions and eircumloeutions to attain the 
simple object of expressing his natural thought. If there is a real dispute 
as to the net effect of the facts, thèse may be brought out in détail on cross- 
examination. 

"The phrases of this class of chief occurrence are the following: Whether 
a person was In possession; whether a person was owner; whether there 
was a sale, or passing of tltle," etc. 

[4, 5] In the instant case the witness who testified . that the own- 
ership of the sugar was in the United States, because the government 
had requisitioned it, stated a conclusion of law, which was not for 
him to détermine. But the error committed in allowing him to ex- 
press it is not to be regarded as réversible error, if the reason he 
gave for his conclusion appears justifiable as matter of law. 

[6] Congress had passed Act Aug. 10, 1917, c. 53, 40 Stat. 276 
(Comp. St. 1918, §§ 31 151/86-31 ISi/gr), which was entitled "An act 
to provide further for the national security and défense by encourag- 
ing the production, conserving the supply, and controlling the distri- 
bution of food products and fuel." Section 10 of the act (section 
3115%ii) provided in part as follows: 

"The Président is authorized, from time to tlme, to réquisition foods, feeds, 
fuels, and other supplies necessary to the support of the army or the main- 

«103 Pac. 190. 
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tenanoe of tlie navy, or any other i)ublic use coiineeted witli tlie common dé- 
fense, and to réquisition, or otlierwise provide, storage facilities for such 
supplies ; and he sliall asoertain and pay a just compensation therefor." 

Under this act it is évident that payment did not hâve to précède 
or to be contemporaneous with the taking or requisitioning of the 
supplies; and when the réquisition for a spécifie number of bags of 
granulated suger was served on the Arbuckle Bros., and the requisite 
number of bags of sugar of the quality called for was set aside in 
the refinery as the government's property to be held subject to its 
brders, and which was subsequently and in pursuance of the orders 
of the government withdrawn from the refinery, put on trucks and 
carted to Pier No. 12 in the East River to be there loaded on a barge 
to carry it to a vessel of the Metropolitan Line to be transporteà to 
designated parties in Boston it suiïiciently shows title in the United 
States to support an indictment which charges that the sugar was the 
property of the United States. The fact that the United States had 
not yet paid for it and that no delivery into the possession of the 
United States had been made does not militate against this conclusion. 
When there is an unconditional contract for the sale of spécifie goods 
in a deliverable state, uniess a différent intention appears the property 
in the goods passes to the buyer when the contract is made, without 
j)ayment of the price or delivery of the goods, notwithstanding that 
the buyer cannot take away the goods until the price is paid or ten- 
(lered. The only différence between an unconditional réquisition of 
the goods of the United States under this act and a sale lies in the 
fact that the government could take the goods before payment. And 
the law is well established that, although goods remain in the pos- 
session of the seller, yet there is such a delivery as will pass the 
property, even as against third persons, if they are segregated and 
set apart for the buver. In re Pease Car, etc., Works (D. C.) 134 
Fed. 919; Morse v.' Sherman, 106 Mass. 430; Whitcomb v. Whit- 
nev, 24 Mich. 486; World Manuf. Co. v. Hamllton-Kenwood Cycle 
Co'., 123 Mich. 680, 82 N. W. 528; Brewer v. Salisbury, 9 Barb. 
(N. Y.) 511. 

In the instant case nothing remained for Arbuckle Bros, to do to 
pass the title to the United States. Not only had the identity, quan- 
tity, and quality of the sugar requisitioned been ascertained, and the 
sugar been segregated and set apart from the niass of sugar in the 
refinery and become known to those in charge there as sugar be- 
longing to the United States, but it had been delivered by Arbuckle 
Bros, to barge No. 7, which was a carrier independent of it, and so 
had passed from their immédiate control ;, and if the title had so far 
passed from Arbuckle Bros, that, if they had. attempted to sell it to 
a third person while it was on barge No. 7, no title would hâve passed 
to the latter under the aiithorities, then it is pérfectly clear that the 
property belonged to the United States, so that third persons, who 
attempted to steal instead of to buy it, cannot escape punishment upon 
the claim that the ownership was not in the United States as alleged 
in the indictment. 

[7, 8] But it is said that it was insufficiently proved that the Unit- 
ed States had requisitioned the sugar; that th* proof presented was 
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incompétent, and that some officiai connected witii tlie i^ood Admin- 
istrator's office should hâve been called to establish the fact. We do 
not need to consider this objection, now made for tlie first time; the 
défendants not having challenged at the trial the authenticity of the 
réquisition order from Mr. Hoover, which the gênerai manager of 
the Arbiickle Sugar Refinery said had been received and acted upon, 
and which he stated he had with him in court, but which defendant's 
counsel were not sufficiently interested in to look at. No suggestion 
was made while testimony was being taken, or after the taking of the 
testimony closed, and at the time of the charge, that the fact of the 
government's réquisition had not been shown by the best évidence or 
sufficiently proved. The court's attention not having been specifically 
called to the matter at the time of his charge to the jury, it cannot 
now be considered. A request that the indictment be dismissed on 
the ground that it had not been shown that the sugar was the prop- 
erty of the United States is not sufficient to enable counsel now to 
say that that fact was not made out by compétent évidence, when 
there is évidence in the record, whether the best or not, that there 
was a réquisition. 
Judgment affirmed. 



McGINNISS et al. t. UXITKD STATES. 
(Circuit Court of AppeiiLs, Second Circuit. February 1.3, 1019.) 

No. 166. 

1. CONSPIRACY l©=27 — ESSENTIAL.S — OVERT ACT. 

At common law, a cotiviction for conspiracy miglit be had without 
showing an overt act toward executlng the conspiracy. 

2. Cos.si'iR.A,CY <S=27 — OvKRT Act. 

TJnder Cr. Code, § 37 (Conip. St. § 10201), it is necessary to prove, not 
only unlsiwful consi)iracy, but that one or inore of the parties did an act 
to efl'ect its ob.lect. 

3. CKuriNAL Law <S='680(1) — Conspiracy — Obder of Proof. 

It is lietter practice to require évidence establishing a conspiracy be- 
fore receiving évidence of overt acts to effect tlie conspiracy's object. 

4. CRiAriNAL Law <®=>510 — Evidence dp Accompltce-^Corroboration. 

Tlie uncorroborated évidence of an aceompllce, if straightforvvard and 
unequivocal, inay sustain a conviction. 

5. Criminal Law <S=>780(1)— Instructions— Testimony of Accomplice. 

Where n conviction is souglit upon the uncorroborated testimony of an 
accomplice, the court sliould clearly instruct the jury to exercise care 
and caution in aecepting it. 

6. Criminal Law <S=3561(l)^-EviDiiwCE — ^Keasonable Doubt. 

, A conviction may be had only upon évidence showlrig accused g.uilty 
beyond a reasonable doubt. ' : 

7. Conspiracy <g=548' — Evidejïce — Dubected Verdict. 

The unsupported testimony of an accomplice who contradicted him- 

self and was dlscredited by his own testimony held to présent no sub- 

■ stantial évidence that défendant conspired with hlûito vlolute Cr. Code, 

§ a7 (Comp. St. § 10201), fey forging a docnmenf which iïhould admit the 

®=3For other cases see same topic & KEY-NUMBER in àll Key-Kumbereà Digests & Indexes 
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prosecutlng witness: Intp the United States Military Academy without 
taklng a mental examlùation, and motion to direct an acquittai islionld 
hâve been granted. 

In error to the District Court of the United States for the Eastern 
District of New York. 

John J. McGinniss and Frank D'Ambrosia were convicted of con- 
spiracy, and they bring error. Reversed. 

Caldwell, Holmes & Bernstein, of Brooklyn, N. Y. (Frank W. 
Holmes and Eldred.E. Jacobsen, both of Brooklyn, N. Y., of counsel), 
for plaintifïs in error. 

John J. McGinniss, of New York City, in pro. per. 

Melville J. France, .U. S. Atty., of New York City (Vine H. Smith, 
Sp. Asst. U; S.Atty., of New York City, of counsel), for the United 
States. ■ ■,; 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

, MANTON, Circuit Judge. The plaintifïs in error, and one Harry 
Tichenor Allison, were indicted for a violation of section 37 of the 
United States Criminal Code (Act March 4, 1909, q. 321, 35 Stat. 1096 
[Comp. St. § 10201]). They were charged by indictment with — 

"falsely making a certain writing for the purpose of defrauding the United 
States by obtalnlng the admission of the said Allison as a cadet at the 
United States Military Academy at West Point, New York, without his be- 
Ing subjected to an examination, he, the said Allison, being not then and 
there possessed of the educational qualifications required by the United 
States In the case of candidates admitted to the said academy without any 
eîxamination as the said défendants ànd each of them at the time or times 
when they severally participated in said conspiracy well knew, that is to , 
say, the said défendants conspired and planned that certain form entitled 
form I, provided by the United States to candidates seeking admission to 
the said academy without examination, should be fllled in with statements 
in writing so that the said form as so fllled in should falsely state that said 
Allison had certain educational qualifications which in fact he dld not hâve, 
as the said défendants and each of them at the tlme or times aforesaid well 
knew, and further conspired and planned that the said writing when so 
fllled in should bear a forged signature purporting to be the signature of 
the président of an Institution of leaming certifying to the statements set 
forth in the said writing; and further conspired and planned that said writ- 
ing should purport to bave been acknowledged by such président before Frank 
D'Ambrosia, one Of the défendants above iiamed, and that said writing so 
fllled In, slgned and acknowledged, should be submitted to the authorities at 
the United States Military Academy aforesaid for the purpose of procuring 
admission to the said academy of the said Allison." 

McGinniss was charged in the indictment with having affixed a cer- 
tain stamp thereon and with writing in the body of the acknowledg- 
ment, "Frank W. Atkinson, Ph. D., Polytechnic Institute * * * 14 Feb- 
ruary, * * * 8," and with having received from AlHson $50. D'Am- 
brosia was charged with having acknowledged the signature of Atkin- 
son as being his act and deed when he knew that it was not an acknowl- 
edged act of Atkinson's. Allison was charged with forging the name of 
Frank W. Atkinson, Ph. D., to this paper and sending the same to the 
military academy at West Point in order that he might be admitted 
without an entrance examination. Allison pleaded guilty and became a 
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witness for the government and, as far as we are able to ascertain, gave 
the only évidence as to the occurrences which in any way involve either 
of the plaintifïs in error. He testified that he met McGinniss in May, 
1917, on an occasion when he went to the latter's office to acknowledge 
the exécution of a paper relatingto his entrance to a military training 
camp at Plattsburg, and that his first talk with McGinniss concerning 
this particular paper was a week before February, 1918, and that he 
had not seen D'Ambrosia between May, 1917, and Fehruary 14, 1918. 
On this latter day he says he went to McGinniss' office and there saw 
only McGinniss, at which time he (Allison) had the form one-third 
filled out. McGinniss looked at the paper and said if he wanted it 
filled in to corne back later as D'Ambrosia was not there. Allison 
took the paper away with him and came back at about 5 o'clock with 
the paper ail filled in with the signature Frank W. Atkinson written 
thereon by himself. He was unable to state whether or not it was 
stamped "Polytechnic Institute." Further, that the name "Frank 
D'Ambrosia" was not put on the paper in his présence. When he came 
back at 5 o'clock, he says McGinniss opened the door and he had a 
conversation with him about the price and gave him $50. That he 
left the paper at McGinniss' office, calling later, at about 8 o'clock that 
evening, and took the paper home with him. At this last call, he saw 
neither McGinniss nor D'Ambrosia. The ]3aper was given to him by 
some woman. 

The other witnesses called by the government were Frank W. Atkin- 
son, président of the Polytechnic Institute of Brooklyn, who says he 
did not sign the paper or acknowledge its exécution, and Taton and 
Dowden, officers connected with the Department of Justice. Their 
testimony deals only with what occurred at the time of the arrest of 
Allison and D'Ambrosia, at which time Allison declared that the ar- 
rest was a "frame-up," and D'Ambrosia said, "Do you know me?" to 
which Allison replied, "I never saw him before." 

Another witness, Schbley, testified that she at one time saw Alli- 
son walking in the direction of McGinniss' office on the 14th of Feb- 
ruary, 1918. 

D'Ambrosia and McGinniss both took the stand in their own be- 
half. The former testified of his recollection of the call of Allison, 
and that on the day in question Allison came in first, alone, asking 
him to take the acknowledgment of Atkinson, which he refused to do 
without seeing the affiant. Later, Allison returned with a man who 
was represented to him to be Atkinson, at which time D'Ambrosia 
says he went through the formalities of asking, "Is that your signa- 
ture?" and he said, "Yes," and, "I put my seal on it." 

McGinniss, a member of the bar, testified in his own behalf. He 
de.scribed his office as having two large rooms "like a front ând back 
parlor," at No. 126 Willoughbystreet, Brooklyn. He says it was in the 
wintêr time, and he had a fire burning in the grate; that he was stand- 
ing outside near the firéplate ifi the main office when Allison came ' 
along, and stated that he wanted to hâve art àcknoWledgment taken. 
McGinniss asked him if that was his (Allison's)' signature, tô Àvhich he 
said, "No." McGinniss then adviSed him that it was' necessary to 
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bring Atkinson before a notary. Allison then said he was making 
an application for entrance into West Point; asked him to look at it, 
and then fill out the acknowledgment. McGinniss further told him 
D'Ambrosia was out and then returned the paper to Allison and the 
latter left. ' He says that the name "Frank W. Atkinson, Ph. D.," was 
on the paper at the time, and also the stamp, "Folytechnic Institute." 
That he filled in the blank in the acknowledgment, "Frank W. Atkin- 
son * * * 14 February, * * * g," and that he told Allison to 
take Atkinson to a notary, and he said he never received any money 
from Allison or had any further conversation with him about the mat- 
ter. 

The cross-examination of Allison indicated many contradictions, 
illustrated by his several versions of when he met McGinniss at the 
Graham Café previous to the time of the alleged taking of the ac- 
knowledgment, and, further, the recollection of what occurred at the 
time of the arrest. His statement in one place that he wrote the sig- 
nature "Frank W. Atkinson" at his home, whereas he stated on di- 
rect examination that it was written in McGinniss' office. 

Thê indictment charged a conspiracy to commit an offense, not to 
commit a fraud. The district judge, however, submitted the case to 
the jury as a conspiracy "for the purpose of defrauding the United 
States by obtaining the admission of a man by the name of Allison to 
the mihtary academy at West Point." 

Section 29 of the Criminal Code (Comp. St. § 10193) provides that— 

"Whoever shall falsely make, alter, forge, or coimterfeit, or cause or pro- 
cure to be falsely made, altered, forged, or counterfeited or willingly aid, 
or assist In the false inaking, altering, forging, or counterfelting, any * * * 
ord^r, certificate, receipt, contract, or other writing, for the purpose of ob- 
taining or reeelvlng, or of enabling any other pei-son, either directly or in- 
(lirectly, to obtain or receive from the United States, or any of tlieir ofti- 
œrs or agents, any sum of money ; or whoever shall titter or publlsh as 
true, or cause to be uttered and published as true, any such false, forged, 
altered, or counterfeited * * * contract, or other writing, with intent 
to defraud the TJnited States, knowing the same to be false, altered, forged, 
or counterfeited ; or whoever shall transmit to, or présent at, or cause or 
procure to be transmitted to, or presented at, any office or officer of the 
government of the United States, * * * contract, or other writing, in 
support of, or in relation to, any aocount or elaim, with intent to defraud 
the United States, knowing the same to be false, altered, forged, or counter- 
feited, shall be flned," etc. 

Under this section, if the forged document in question was intended 
to be used by Allison in fraud, and thus obtaining entrance into West 
Point Military Academy, it would be a crime, and, if the plaintifïs in 
error conspired with Allison to commit this offense against the United 
States, they woûld be guilty of the crime of conspiracy, providing 
the proof established beyond a reasonable doubt that such a conspiracy 
was formulated. 

[1-3] In the charge of conspiracy at common law, the unlawful 
combination was said to be the crime, and it was not necessary to aver 
or to prove an overt act. Section 37 has gone beyond such rigid ab- 
straction and prescribes as necessary to the offense not only the un- 
lawful conspiracy but that one or more of the parties must do an 
act to effect its object, and provides that, when such act is donc, ail 
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the parties to such conspiracv become liable. Hyde v. United States, 
225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 
In the earlier case of United States v. Britton, 108 U. S. 199, 2 Sup. 
Ct. 531, 27 L. Ed. 698, Judge Woods said: 

"The offense eliai'^'ecl in the counts of thls ludictment is a consplrac.v. This 
offense tloes iiot conslst of both the consrii'acy aud the aet.s doue to effeet 
the ob.iect of the eonspirac^y, but of the conspirac-y alone. The provision of 
the .statute, that there ninst be an act done to effeet the object of tiie cou- 
spiracy, mei-ely affords a locus peiiitentiiJ', so that before the act done either 
one or ail of the parties raay abandon their design, and thus avold the pen- 
alty prescribed by the statute. It follows as a rule of criininal pleading tliat 
in an i)idictment for consplracy under section 5440, tho consplracy must be 
suffieiently charged, and that it oanuot be aided by the averments of acts 
donc by one or more of tlie conspirators in furtlierance of the object of the 
conspiracy." 

And again in Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 
542, 37 h. Ed. 419, the Suprême Court said: 

"That the conspiracy must be suffieiently charged, and cannot be aided by 
aveiments of acts done by oue or more of the conspirators in furtherance of 
the object of the conspiracy." 

Therefore, it would appear that prior to the décision in Hyde v. 
United States, supra, it was incumbent upon the prosecution to estab- 
lish a conspiracy to plead in the indictnient, and prove as the gist or 
gravamen of the offense, the conspiracy. Now, due to the phrase of 
the statute and its interprétation in the Hyde Case, a conspiracy alone 
does not constitute the offense. It needs the addition of the overt act. 
Such act is something more than évidence of a conspiracy. It is held 
to constitute the exécution or part exécution of the conspiracy, and 
by such exécution or part exécution the crime is consummated. But 
this change or addition which has found its way into the crime of 
conspiracy cannot be held to excuse the government from estabhshing 
that a conspiracy in fact existed, and this should be established before 
évidence of the overt act to effeet the object of the conspiracy is re- 
ceived. It is now too common in the everyday trial of cases in con- 
spiracy, to permit proof of alleged overt acts which inflame and préju- 
dice the minds of juries without fîrst suffieiently proving that a con- 
spiracy in fact exists. Better practice for the due administration of 
the law is to require évidence estabhshing a conspiracy befoi'e évidence 
is received as proof of overt acts to effeet the object of the conspiracy. 

[4-7] We are satisfîed that the évidence hère falls far short of even 
presenting for the jury a question from which might be inferred an 
agreement to an unlawful thing, and, in particular, to do the unlawful 
thing of forging a document that was to be used for the purpose of 
defrauding the United States. Considering AUison's évidence at its 
face value, it does not indicate the slightest knowledge by D'Ambrosia 
of what the paper to which he put his name as commissioner was to 
be used for. A conviction may be had in the fédéral courts upon the 
uncorroborated évidence of an accomplice if the story, as told, is 
straightforward and has a ring of truth and indicates unequivocally the 
guilt of the accused. Bosselman v. United States, 239 Fed. 84, 152 
C. C. A. 132. The presiding district judge, however, in a case where 
256 F.— 40 
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it is sought to convict upon the uncorroborated testimony of an ac- 
complice, shoiild cautiously and sharply direct the jury's attention to 
the exercise of care and caution in viewing such évidence and that 
tlie testimony of the accomplice be convincing proof of the guilt of 
the accused. We find nothing in the charge of the court which indi- 
cates such caution. He was a confessed cheat and forger, and a dé- 
serter from the army, and as an imposter was still under investigation 
by the Department oiE Justice. A mère reading of his testimony indi- 
cates a discredited character, whose mental condition might, with 
décent curiosity, be inquired into. Most of the questions which formed 
the basis of his main narrative were of a leading character, and his 
fréquent evasive answers, such as: "I am kind of shady about that." 
"I cannot remember so." "Well, if I hâve forgotten that is a minor 
afïair." "I cannot remember because I hâve been through a whole 
lot since February 14th." "I hâve had dififerent kinds of treatment 
since that and it is out of my head." "No, sir; I cannot remember 
that unless you bring it up." When asked if he put the stamp, "Poly- 
technic Institute," on the document, his answer was : "If I did, I hâve 
no knowledge of it, sir." At one time in his testimony, he says that he 
gave McGinniss $50; another time, v$100; and, still another version, 
that he gave him an "Admiration" cigar. His flippant manner, re- 
quiring caution by the court for directness of reply, his resort to a 
claim of untrusty memory and hazy recollection, his contradictions as 
to the occurrence when he met the plaintifïs in error at McGinniss' 
law office, and his disclaimer of having paid any money when arraigned 
before the United States commissioner at which time he charged 
the government officiais with trying to "railroad me," ail emphasize the 
untrustworthiness of the witness' testimony a"d make it unworthy of 
belief. It is only when the évidence is sufficiently convincing of the 
guilt of the accused beyond a reasonable doubt that one may lawfully 
be convicted of a crime, and, in a case such as this, the better. 
practice was not to place reliance upon the testimony of this accom- 
plice and to require corroborating testimony before giving credence 
to him. Holmgren v. U. S., 217 U. S. 509, 30 Sup. Ct. 588, 54 L. 
Ed. 861, 19 Ann. Cas. 778. We feel required to say that the uncor- 
roborated testimony of this perpetrator of a crime, confessed under 
oath, and not supported by other witnesses, with a possible hope of 
immunity from punishment, is not only insufficient to establish the 
guilt of the plaintiffs in error beyond a reasonable doubt, but that it 
présents no substantial évidence of it. 

In rebuttal, the government offered records of a conversation had 
between the plaintiffs in error at McGinniss' law office, which were 
taken by the use of a dictagraph- Apart from the unfortunate blas- 
phemy and vulgarity of expressions had, there is nothing that was 
said at this conférence which in any way corrqborated the testimony 
of Allison. On the other hand, the recejpt of such évidence, with ail 
its moral delinquencies, could not but hâve had an adverse effect ,1;o 
the plaintiffs in error upon the minds of^the jury. Such expressions, 
which we do not deem it necéssaiy torecite hère, could but create in 
the minds of the jury a low cstimatè oï the morals of the two plaintifïs 
in error, with a consequential préjudice. The practice of entering 
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into the confidential domain of a lawyer's office, installing this instru- 
ment, and, by such method of eavesdropping, enter into the confidences 
of the défense, ought not to be enconraged. It is sufficient to say hère 
that it did not in any way help the government's case in establishing 
either corroboration or the guilt of the accused. But it undoubtedly 
inflamed the jury and prejudiced the plaintifïs in error beyond the 
hope of a fair and impartial trial. The plaintifïs in error may not be 
lawfully deprived of their liberty for a period of one year and six 
months without proof of their guilt beyond a reasonable doubt, much 
less without substantial évidence of it, and we cannot permit the per- 
pétration of such an injustice, since it rests solely upon the testimony 
of Allison. We are of the opinion that the district judge should hâve 
granted the motion to direct an acquittai. 
Judgment reversed. 
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In re GEORGIA STEEL CO. 

(Circuit Court of Appeals, Fifth Circuit. March 24, 1919.) 

No. 3323. 

Railroads iS=>16T — Mortgages — Constrttction — Peopertt Included. 

A mortgage coveriiig certain realt.y, railroad rollliig stock, and other per- 
sonalty, and ail property, wliether real or personal, eonstltuting addi- 
tions or betternients to the niortgaged property, includes after-aequlrcd lo- 
comotives, steam shovcls, etc., used upon the premises. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; William T. Newman, Judge. 

In the matter of the Georgia Steel Company, bankrupt. Pétition 
by the Trust Company of Georgia, trustée for the bondholders of the 
Georgia Steel Company, against Oscar T. Peeples, trustée for Georgia 
Steel Company, bankrupt. Decree for petitioner, and the bankruptcy 
trustée appeals. Affirmed. 

See, also, 248 Fed. 886, 160 C. C. A. 644; 250 Fed. 438, 162 C. C. 
A. 508. 

J. B. Sizer, of Chattanooga, Tenu. (Sizer, Chambliss & Chambliss, of 
Chattanooga, Tenn., on the brief), for appellant. 

Daniel W. Rountree and Clififord L- Anderson, both of Atlanta, Ga., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. By the decree appealed from it was 
decided that certain movable and detachéd articles of personal prop- 
erty, whiçh were acquired by the Georgia Steel Company after it ex- 
ecuted a mortgage or deed of trust to the appellee Trust Company of 
Georgia, were embraced in that conveyance and were subject to be 
sold under a foreclosure of it. The correctness or incorrectness of 

^=:»For other cases été same toplc & KBnr-NUMBBH in ail Key-Numbered Dlgeata & Indexe* 
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that ruling is the sole question présentée! for décision. The instrument 
was made to secure bonds issued by the Georgia Steel Company. The 
property intended to be covered was set out under three heads, desig- 
nated, respectively, I, II, III. Under head or subdivision I are described 
lands, minerai rights in land, timber, mud and water privilèges, and 
railroad rights of way. Immediately succeeding the particular de- 
scriptions set out under that head are the following provisions: 

"Also ail real property of every tliaracter and description, to.setlier witli ail 
and singular the improvements thereon, wlilcli tlie said party of the first part 
owns, or whlch it may control by lease or otherwise, or in which it holds any 
interest whatsoever, Including ail minerai riglits, timber, niud and water 
privilèges, rights of vra,y and otber easements of eveiy character located lu 
elther of the countles of Cherokee, Bartow, Oatoosa, Dade, or WalUer, In tlie 
State of Georgia, or Jaclison or De Kalb countles. In the state of Alabama. 

"Also that portion of the conipany's Cote City branch railroad lylng In 
Jlarion county, Tennessee, and whlch extends froin the Une of the state of 
(Jeorgia to Shellraound, on the Nashvllle, Chattanooga & St. Louis Rallway, 
together with the rights of way and privilèges belonging thereto. 

"Also ail real property of every character and description, together wlth ail 
and singular the Improvements thereon, whlch the ssild party of the flrst 
part owns, or which It may control by lease or otherwise, or in whlch it holds 
any interest whatsoever, including ail minerai rights, timber, mud and water 
privilèges, rights of way and other easeménts of every character located In 
elther of the countles of Cherokee, Bartow, Catoosa, Dade, or Walker, in the 
state of Georgia, or .Tackson or De Kalb countles, in the state of Alabama, 
whetJier said property be specitically included in the foregoing description 
or not. 

"It being the intention of this instrument to convey to the trustée ail the 
right. title and interest of the company, of whatever nature such interest may 
be, in, of and to said lands and each and every parcel thereof, as well as in. 
of or to any other real estate now belonging to the company, whether the same 
be specitically described or not, together wlth ail and every the rents, Issues, 
lucome, appurteuanees, tenements, heredltanients, flxtures, rights, easeménts, 
leases, leaseholds, rights of way, Hcenses and privilèges thereto belonging or 
in any wise appertalning, as well as ail and every authority to enter upon, 
use iind enjoy any lands to the full extent that the company lias hltherto used, 
owned, eniployed or enjoyed the same, or which it or lis grantors bas 6r hâve 
heretofore claimed or which it now clalms the rlght to convey, own, use, 
employ or enjoy." 

Immediately after the just copied part of the instrument are the 
following provisions : 

II. "AH lands, mines, building,'^, machinery and other property, real or 
Personal, of every character and descTlption whatswever constltuting additions 
to and betterments and improvements of the said mortgaged properties In 
respect of which bonds shall be issued under thls lurtenture." 

III. "Together with ail and singular the machinery, buildings, warehouses, 
factorles, mills, shops, magazines, furnaces, houses and structures of every 
character upon the lands hereby conveyed : and ail steam engines^ locomotive ; 
englues, hoilers, tramwa.^s, cars, cables, fans, loaders, railroad tracks, mln- 
Ing and manufacturing machinery and equlpments, plans, conductors, tools, 
implements and personal property of every kind in any way connected with 
the mlnlng and transporta tion 6t ores and coal upon or f rom said premlses, 
or w'ith the manufacture of iron, steel or other products thereon ana v^tiereSo- 
ever situated (excepting coal,. coke,; iron ore and minerais after the same' hâve 
been mîned, and also excepting certain railroad rails and spllces Içased from 
th^ Alabama Great Southern Rai 1 way r' Company by lease dated March 1?,. 
1905, and from the Nashvllle, Chattanooga' & St. I>iuis Rallway by leaSes* 
dated November 1, 1905,- aud Deceraber &, 1905), and ail patents, patent rights 
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and lieeiiKies under iiatcuts, iiow owiu'd by tlie coiupany or to which it is now 
In any way entitled. 

"To hâve and to hoUl ail and sins;nlar tlie said lands-, premiHes, property, 
real and personal. and aiipurteiuinces, iiereliy inoiigaged, conveyed or assign- 
ed, or intended so to be, witli tlie l'oniaindors, reversions, privilèges and ap- 
purtenances now or hereatter lielonging or in any wise appertaining thereto, 
unto the trustée, its snci-essors and asisigns-, forever. B.it in trust, nevertlie- 
less," ete. 

From time to time after the éxecution of the mortgage or deed of 
trust the grantor therein purchased and placed upon the premises mort- 
gaged, for use in connection with the mining opérations, movable and 
detached articles of personal property, such as locomotives, dinkeys, 
steam shovels, mine cars, etc., which were in the possession or control 
of the mortgagor's trustée in bankruptcy at the time of the filing of the 
pétition for the foreclosuré of the mortgage. What is complained of 
is the action of the court in deciding that the property just mentiohed 
was embraced in the mortgage and should be sold under the fore- 
closuré of it. 

The controversy turns upon the meaning or effect of the above-quot- 
ed subdivision II of the instrument's statement of what is embraced 
by it. In behalf of the appellant it is contended that that provision 
cannot properly be given the effect of making subject to the convey- 
ance such after-acquired property as that in question. Attention is 
called to the Georgia statute, which provides that "a mortgage given 
by a person or corporation to a trustée or trustées, to sectire an issue 
of bonds, shall, when it is éxpressly so stipulated therein, embrace 
* "■' * after-acquired property of such person or corporation" (Geor- 
gia Code of 1910, § 3256), and to décisions to the effect that prior to 
the enactment of that statutç after-acquired property could not be 
embraced, even by express stipulation. Durant v. Duchesse D'Auxy, 
107 Ga. 456, 464, 33 S. E. 478 ; Penton v. Hall, 140 Ga. 235, 79 S. E. 
917. _ 

It is contended that the language used in subdivision II shows that 
it was intended to be used in the présent tense, so as to include only 
property constituting additions to and betterments and improvements 
of the mortgaged property at the time the instrument was executed. 
Another contention is that it was not intended to embrace such de- 
tached Personal property as that in question, which, when subsequent- 
ly ac(|uired by the mortgagor, did not constitute permanent or fixed im- 
provements on real estate. 

If subdivision II is given the meaning attributed to it in behalf of 
the appellant, it embraced nothiiig in addition to what was embraced 
by subdivisions I and III. Subdivision I covered ail the mortgagor's 
then owned real estate intended t6 bé conveyed, including ail appur- 
tenances, fixtures, or improvements thefeon owned or controlled by 
the mortgagor. Subdivision III embraced ail the mortgagor's then 
owned personal property, such as that in ciuestion and used as it was. 
Evidently subdiviMoh ' IT was intended to cover property other than 
that whîch was explicitly covered by the provisions vvhicli immediateiy 
preceded and succeeded it. The use in subdivision II of the language; 
"real or personal property of every character and description whatso- 
€ver constituting additions to and betterments and improvements of 
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the said mortgaged properties," is a clear manifestation of an inten- 
tion to embrace something other than "said mortgaged properties" ; 
in other words, something in addition to what the mortgagor owned at 
the time the mortgage was executed. If the provision is given any 
effect at ail in addition to that of the other subdivisions of the descrip- 
tion of what was intended to be embraced, it is in necessary effect, 
within the meaning of the above-quoted Georgia statute, an express 
stipulation that after-acquired property of the kind mentioned was to 
be embraced by the mortgage. If the language used in that subdivi- 
sion hàd beën "ail lands, mines, buildings, machinery and other prop- 
erty constituting additions to and betterments or improvements of the 
said mortgaged properties," it would hâve been, to say the least, ques- 
tionable whether such personal property as that in question could 
properly be regarded as additions to or betterments or improvements 
of thé previously described mortgaged real estate. 

But the language used explicitly embraces personal as well as real 
property. If it was in contemplation that any personal property what- 
soever would constitute an addition to or a bett^grment or improvement 
of the previously described mortgaged real estate, certainly such per- 
sonal property as that which is in question was intended to be includ- 
ed. The mortgaged real estate included lands, minerai rights, rail- 
road rights of way, and a railroad, ail constituting parts of a mining 
property operated by the mortgagor. No personal property well could 
be considered as having a better claim to, be regarded as constituting 
additions to or betterments or improvements of such mining real es- 
tate than locomotives, dinkeys, steam shovels, mine cars, etc. Those 
things are not to be excluded on the ground that such movable and 
detached articles of personal property do not constitute additions to 
or betterments or improvements of real estate, as the language of the 
instrument makes it plain that it was contemplated that purely per- 
sonal property might corne within the category stated. By subdivision 
III of the description of the property intended to be embraced in the 
mortgage, personal property such as that in question which then was 
owned by the mortgagor passed by the mortgage, if it was in any way 
connected with the mining and transportation of ores and coal upon 
or from the previously described and mortgaged real estate, or with 
the manufacture of iron, steel, or other products thereon. The lan- 
guage of subdivision II, considered in the connection in which ît was 
used, is indicative of an intention to treat such after-acquired prop- 
erty as that in question, placed and used as it was, as constituting ad- 
ditions to, or betterments or improvements of, the previously describ- 
ed mining property, and to subject it to the mortgage. To hold that 
that property is not covered by the mortgage, we think, would amount 
to depriving the provision mentioned of an effect which its language 
shows was intended. 

A resuit of the above-stated conclusion is that the decree appealed 
from is not subject to the objections urged against it. That decree is- 
afïirraed. 



.! THE STRATHEARN 631 

(2B6 F.) 

THE STRATHEARN.* 

(Circuit Court of Appeals, Fifth Circuit. March 24, 1919.) 

No. 3140. 

1. Skamen ®=>24 — Wages — Eecoveby. 

Act March 4, 1915, § 4 (Comp. St. { 8322), authorizlng seamen to collect 
half thelr wages at ports of call alter voyage commences, provided de- 
mand be not marte before expiration of flve days, etc., authorlzes demand 
two duys after calling at port, where over flve days had elapsed slnce 
commeucing voyage. 

2. Seamen <©=34 — Wages — Forbion Sbamen. 

Act March 4, 1915, § 4 (Comp. St. | 8322), empowering seamen to collect 
half their wages at ports of call, and providlng section sbould apply to 
seamen on forelgn vessels whlle in American harbors, is applicable to 
British seamen shlpped on British vessel in Brltish port, while veasel is in 
an American harbor. 

3. Seamen <@=3l5 — Wages — Recovebt in Ameeican Poets — Législative Pow- 

EB^ — FOEEIQN CONTEACTS. 

Act March 4, 1915, § 4 (Comp. St. | 8322), empowering seamen to collect 
half thelr wages in American ports of call, is not Invalid as renderlng un- 
enforceable in thls country a wage contract lawfuUy made by foreignera 
lu another country. 

4. CONTBACTS <g=10](l) — VaLIDITT. 

A contract may be valiU and enforceable where executed, but unen- 
forceable in another jurisdictîon. 

5. ConstitutionalLaw <Ê=»3C7 — Due Pbocess — Denial of Bkmkuy — Seamen 

—Wage Contract. 

Act March 4, 1915, § 4 (Comp. St. § 8322), empowering seamen to collect 
half their wages at American ports of call, does not unconstltutionally de- 
prive a forelgn vessel of contract rights without due process, because it 
rendeis unenforceable in American ports a wage contract lawfuUy en- 
tered into abroad. 

Appeal from the District Court of the United States for the North- 
ern District of Florida ; William B. Sheppard, Judge. 

Libel by John Dillon against the Strathearn Steamship Company, 
claimant of the steamship Strathearn. From a decree dismissing the 
libel (239 Fed. 583), the Hbelant appeals. Rèversed. 

Silas Blake Axtell, of New York City, L. W. Nelson, of St. Augus- 
tine, Fia., and W. J. & H. W. Waguespack, of New Orléans, La., for 
appellant. , 

T. E. D. Yonge, of Pensacola, Fia. (W. A. Blount, A. C. Bloùnt, Jr., 
and F. B. Carter, ail of Pensacola, Fia., and Ralph Jas. M. BuUowa, of 
New York City, on the brief), for appellee. 

Frédéric R. Coudfert Snd Howard Thayer Kingsbury, both of New 
Yoi:k City, specially appearing on behalf of the British vice consul at 
pensacola, Fia, as amicus curiae. 

Before WALKER and BATTS, Circuit Judges, and BEVERLY 
D. EVANS* District Judge. 

WALKER, Circuit Judge. [1] This is an appeal fronça deereç dis- 
missing the libel of the appellant, John Dillon, against ,tljç British 
steamship Strathearn, to récover the wages the libelant .haci eàrned 

4^Fm otticr caeesiee samc topïo A KST-NUMBERin ail Key-Numbered bleeets ft liidgxe* 
•Certlorari grantwl 249 U. S. — , 39 Sup. Ct. 494, 63 L. Ed. 
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as a carpenter on that ship prior to the date of his demand from the 
master of the ship, made two days after its arrivai in the port of Pen- 
sacola, where the ship deHvered cargo, of one-half part of the vvages 
he had earned, which demand was not complied witli. The action of 
the court was the resuit of its conclusion that the demand was pre- 
maturely made, having been made within less than five days after 
the arrivai of the ship at the port where the demand was made, though 
no such demand had previously been made, and the appellant's service 
and. thé sbip's voyage had begun sevçral months before. The Stra- 
thearn (D. C.) 239 Fed. 583. The following is the provision of the 
statute : 

"Every seanian on a vessel of tlie United States sliall De entitled to receive 
on demand from the master of tlie vessel to which he belougs one-half part oC 
the wages which he shall hâve then earned at every port where such vessel, 
after the A'byage lias been commenced, shall load or dellver cargo before the 
voyage is ended and ail stipulations in the contract to the contrary shall be 
void : Provided, such a demand shall not bé made before the expiration of, 
nor oftener than once in tive daya. Any failure on the part of the master t<> 
eomply With this demand shall release the seaman from his contract and he 
shall be entitled to full wages earned. * * * And provided further, that 
this SM'tion ehàll apply to séamen on forelgii vessels whlle in harbors of th(! 
United States, and the courts of the T'nited States shall be open to such séa- 
men for its enforcemeiit." Act March 4, 1915, c. 153, § 4, 38 Stat. 1165 (Comp. 
St. § 8322). 

The provision that "such demand shall not be made before the ex- 
piration of, nor oftener than once in five days," is not to be given the 
effect of requiring that five days must hâve elapsed after the arrivai 
of a ship at a port where it loads or delivers cargo before a demand 
for half wages can be made Avith the effect given to it by the statute. 
Evidently the intention was that such a demand should not hâve the 
effect given to it by the statute if it is made within five days "after the 
voyage bas commenced," or if made sooner than five days after the 
making of a previous demand contemplated by the statute. The appel- 
lant's demand was not prématuré. 

The decree appealed from is sought to be sustained on other grounds, 
of which mention will be made : 

[2] It is contended that the appellant was not within the terms of 
the statute, because he was a British subject, who shipped on a British 
vessel in a British port. There is nothing to indicate that the word 
"seaman," in the clause "that this section shall apply to seamen on for- 
eign vessels while in harbors of the United States," etc., was intended 
to include only seamen of this country, or that that clause was intended 
to hâve the same meaning it would hâve had if, instead of the word 
"seamen," the words "American seamen" had been used. Another 
clause in the same sentence, "and the courts of the United States shall 
be open to such seamen for its enforcement," makes it quite plain that 
foreign seamen are within the provision. It cannot be supposed that 
the last-quoted clause would hâve been inserted, if only seamen of this 
country had been in contemplation. Législation was not needed to 
open the courts of the United States to them. Provisions of the act 
looking to the abrogation of treaties containing provisions inconsistent 
with it are indicative of the législative intention to make such provi- 
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sîons as the one in question applicable to foreign seamen while in the 
ports of the United States. The circumstance that the title of the act 
shows that a part of its purpose was "to promote the welfare of Amer- 
ican seamen in the merchant marine of the United States" is not in- 
dicative of an intention to make the provision in question applicable 
to American seamen only. It well may hâve been regarded that com- 
pétition (jf American seamen in foreign ports with foreign seamen for 
service on foreign vessels would be hampered, if in American ports 
only American seamen had the right given by the provision in ques- 
tion, so that on that ground the services of foreign seamen would be 
preferred by foreign vessels destined to American ports. 

[3, 4] By the articles signed by the libelant in Great Britain he 
agreed to serve on a voyage not exceeding three years' duration to 
any port or places within designated limits, which included ports of 
this country, for stated wages, which, less advances made, were pay- 
able on completion of the agreed service, which had not been completed 
when the demand for half the wages earned was made. In behalf of 
the ai^)dlec it is contended that if the provision in question is so con- 
strued as to be applicable to the case at bar, it is invalid on the ground 
that it is one not within the législative power of the United States to 
make, in that it undertakes to nullify contracts entered into between 
foreigners in a foreign jurisdiction, in which such contracts are valid 
and enforceable. The enforcement of the provision in question in 
behalf of a foreign seaman situated as the appellant was does not hâve 
that effect. From the fact that a contract is valid and enforceable in 
the jurisdiction in which it was made, it does not follow that it is ef- 
fective to govern the relations of the parties to it while they are in 
another jurisdiction with the law or public policy of which it is in 
conflict. A contract may be valid and enforceable where it was made, 
and yet be unenforceable in another jurisdiction. Union Trust Co. 
V. Grosman, 245 U. S. 412, 38 Sup. Ct. 147, 62 L. Ed. 368; The Ken- 
sington, 183 U. S. 263, 22 Sup. Ct. 102, 46 L. Ed. 190. The fact 
that the seaman and the vessel are British does not prevent the Amer- 
ican law being applicable to them while both are in an American port. 
Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 E. Ed. 
1002. 

The shipping contract would be given the effect of contravening a 
law of the United States if it were permitted to prevent the acquisi- 
tion and exercise of a right given to "seamen on foreign vessels while 
in harbors of the E'nited States" by a statutory provision the terms 
of which make it plain that the right is given notwithstanding any con- 
tract stipulation to the contrary. The statute in question is not given 
an extraterritorial opération by according to it the effect of prevent- 
ing the existence of a contract made in another jurisdiction from de- 
priving a seaman who is a party to such contract of a right given to 
him by statute while both the seaman and the ship are within the ter- 
ritory of the nation the law of which gives the right. The foreign 
contract does not prevent the relations of the parties to it being gov- 
erned by the law of the place where the seaman and the ship are. The 
law of the place where the contract was made would be given an ex- 
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traterritorial opération if it is allowed to détermine the question of 
the enforceability of tire contract in ânother^ jurisdiction, the law of 
which forbids the en forcement of such a contract. 

[5] Another suggestion is that, if the provision in question is held 
to be appHcable to the facts of this case, it is violative of the Con- 
stitution of the United States, in that it depfives a party of contract 
rights withoijt due process of law. The statute does not purport to 
affect, and does not affect, the rights of the parties under a contract 
made in a foreign jurisdiction, except to prevent such contract stand- 
ing in the waj' of the enforcement of the domestic law in behalf of and 
against parties who hâVe subjected themselves to the domestic juris- 
diction. "It is part of the law of civilized nations that, wheu a mer- 
chant vessel of one country enters the ports of another for the pur- 
poses of trade, it subjects itself to the law of thâ place to which it goes, 
unless by treaty or otherwise the two countries hâve corne to some 
différent understanding or agreement." Wildenhus' Case, 120 U. S. 
1, 11, 7 Sup. Ct. 38.T, 387 (30 L. Ed. .S65). A contract made in Great 
Britain for the services of a British seaman on a British vessel which 
goes to an American port is not so far effective as to be enforceable 
in the latter place, if its enforcement there would result in setting at 
naught the law of that place.. As the foreign contract is incapable of 
giving the right claimed by virtue of it, the statute in question cannot 
properly be regardée! as depriving. a party to thëi contract of a right 
under it; the right claimed not being one which was.conferred by the 
contract or otherwise. 'i'he obligation of a contract entered into in 
one jurisdiction does not extend sD far as to entitle the parties to such 
contract to be exempt from the opération of the lawof another juris- 
diction to which they subject themselves, which law forbids such efifect 
being given to the contract as is sotight to be given toit in that juris- 
diction. In our opinion the provision in question ds not invalid on 
either- of the grounds urged against it. 

The court erred in dismissing the libel. 

The decree appealed from is reversed. 
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r^SWELL V. HUXGATE et al. 

(Circuit Court of Ai>peals, SeveiUh Circuit. December 19, 1918.) 

No. 2C20. 

1. CiiARiTiES ®=»36 — Devise to Fkee Soirooi.— Charging Tuition Aoainst 

NO-NKESIDENT. 

Any of tlie so-called "free" scliools of a clty, established under tliè pub- 
lie scliool laws of ttie state. for wliieli Const. 111. art. 8, § 1, and Xlurd's 
Kev. St. 111. 1917, c. 122, § 127, call, sutisfles a devise for support of 
"a school in said clty the tultiou of wlilch scliool sball be free," "sucU 
free school as said [clty] council sball see iît," though under section 115 
tuition is required of nonresident pupils. 

2. CnARiïiEs <§=>37 — (îENER.\L Ohakitadi.e Intent — Cy Pkes Doctrine. 

General charitable intent, malcing applicable the cy près rule, were 
ithere no existing school to vvhlch the devise were applicable, held shown 
by devise for support of "a school" in a city, "the tuition of whlch shall 
be free," "such free school as said [city] council shall see fit," wlth déc- 
laration, "I hâve made the glft for the benefit of the young * ♦ * 
and do not vplsh them to lose the beneflt of the gift by the neglect of 
others." 

3. C'HABITIES <©=3l8 WaNT OF TRUSTEE— JUDICIAL APl'OINTMENT. 

A charitable trust will not fall for want of a trustée, or inability of 
party named to act, but chancery will designate another trustée. 

4. CiiARiTiEs iS=20(5) — ^Designation of Beneficiary by City. 

Even if a dty cannot act as trustée of property devlsed for support 
of a school In the clty, It may, as conteraplated by the devise, designate 
the school to be supported. 

5. Charities <S=>38 — Perpetuities <S=>4(-1) — Request in Charitable Giit. 

Mère request, in will making devise for support of a school in a city, 
that the city keep testator's family burial lot in repair, imposes no ob- 
ligation, much less créâtes a periietuity, and so does not affect valldity of 
charitable glft. ! 

6. Charities <g=23 — Validity— Possibility of Misuse. 

A devise for support of a free school to be designnted by a clty Is not 
Invalld, on the theory that it leaves the city free to designate a school 
whose teachings are eontrary to public policy, as not only must it be pre- 
sumed that it will properly discharge its duty, but, if it should fall there- 
in, the courts could leiid iheir ald. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit by Clara M. Laswell against John Hungate, executor of Ben- 
jamin F. Johnson, deceased, and others. Bill dismissed, and plain- 
tiff appeals. Affirmed. 

The appeal is from a decree of the District Court dismissing appellant's blll 
for want of eqnity apiJearing upon its face. It appears from the bill that 
Benjamin F. Johnson, of tlie clty of I^a Harpe, Hancock county, 111., died 
testate In 1906, leaving surviviug his widow and one child, the appellant. He 
left property in Hanc-ock county worth about $300,000, consistlng of several 
thousand acres of land lyihg outside of the clty. 

Hls will, dated in 1895, provlded: 

(1) For payment of debts. 

(2) Bequest of ÇlOO to daughter. 

(3) Devise to daughter for lier natural llfe of a quarter section of land In 
Hancock county, wlth certain restrictions and limitations respectlng payment 
of taxes and selllng or mortgaging her interest. 
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(4) Bequest to grîimlson of a wsitcli nnd $500. 

(5) Bernipst to liis wlfe of liousrhoUl fnniiture and 11ip like. 

(6) Devise to wife durins lier niitural lit'e of tVie tuiivily résidence ;it La 
Harpe and annual inconie of $1,000. 

(7) Provision l'or fire insurance on tlie Ixome and Personal ])ropert.v. 

(8) "None of niy r(>al ostate is to be solrt iMit rcnted ont and iny cash funds 
loaned on real estate setairity and the net anniial inroine derived therefi-om 
after paying the leïacy to niy vvife Phebe Ann Johnson and ail taxes, repairs, 
and other proper eliarges, is to be delivered to the eity of La Harpe, llan- 
eock eounty, Illinois, to be approprluted annnally to the support of a scluiol 
in said clty the tnition of whieh sehool iiinst be fre(\" 

(9) "And it is my v^'ill and I hereby direct that on the deatli of iny said" 
Avife, Phebe Ann .Johnson and my said dausliter Olara May Risliop or oitber 
of theni, the property or funds the deceased liad a life intorest in, vo;j;<^tlu'r 
with ail accumulations and any aiid ail other property I may leave mU dis- 
jiosed of by the iirevious provisions of this will sball be delivered to the 
fily of La Harpe, l'iancoek couidy, Illinois, to be licld (a.nd owiied) by said 
City forever In trust to crente uiid establlsb a fimd to be appropriatcd tlie 
anuual income theveof to the support of a sehool in said city the tnition oC 
which sehpol must be free. The city council of said city managing sucli 
funds and estate dnd paying the annual income to the supiiort of such froc 
sehool as said counc-il sliall see fit. Jly real (^state is not to be sold but 
rented out and my cash funds loaned on real estate security." 

(10) "I hereby eoiistitute and appoint .John H. Hungate execiitor of tliis 
my last will, and also -trustée to hold, inanage and eontrol niy estate ïeal 
and Personal and tlie increase and accunndation thereot until the tnne ar- 
rives as lierein liniited to vest said real estate in the city of I^a Harpe, and 
T direct that ihe court having jurisdiction of the iirobating of this will sball 
require of the traWee such bonds as shall be adéquate to protect and pré- 
serve the estate and in case of the death or refusai to act of siiid tnjstee. thcn 
the master in chancery of Hancock, couuty, Illinois, may be appointed his suc- 
cessor under this ■nill." 

The codlcil, dated in 1807. provides: 

"I hereby direct that the taxes, and repairs and pahiting needed ou tlie prom- 
ises In tlîe said city of La Harpe, eounty and state aforesaid, wliich I havo 
willed to my wife Plu»be Ann during her nalural life is to be paid from the in- 
come from mj estate and should the buildings be danuiged or destroyed by 
tire or othenvise tliey are to be repalre<l or replaced the same as they are 
with the exception of the barn, if tliat is destroyed it need not be rebuilt.'' 

"Also any and ail leases which I may make which bave not expired by their 
own limitations at the time of my death are to be in fuU force and effect 
iiutil they expire by their own limitations." 

"And I hereby recjuest the said city of Lfi Harpe thi'ough their proper offi- 
ciais to see that uiy family lot in the graveyard and the stones and monvi- 
ments thereon are kept in a proper state of' repair in considération of m.-s' 
gift to the said city, but there is no penalty attacbed if they fail to do so, as 
1 hâve mnde the gift for the benetit of the ymnig who are to take their place 
as nien and women in the world aiid do not wisb them to lose the benetit of 
the gift by tlie neglect of others." 

The will and codicil wcre dnly admitted'to probate. 

The bill sonjïht to bave declared void the eighth and ninth clauses of the 
will, wherèunder the bulk of the testator's property is devised in trust for the 
supi)ort of a sehool as stated in said clause. 

Thomas E, D. Bradley, of, Chicago, 111., for appellant. 
D, E. Mack, of Carthage, 111., and :John Hungate, of La Harpe, 111., 
for appellees. 

Before BAKER, ALSGHULER, and EVANS, Circuit Judges. 

ALSCHULER, Circuit Judge (after statihg the facts as above). 
[1] The main ground for the claimed invalidity of clauses 8 and 9 



LASWELL V. HUNGATE 637 

(266 F.) 

is that there was no school in La Harpe such as :s described in thèse 
clauses, viz. a school in said city, tuition in vvhich school must be free, 
and that there is no provision in the vvill for founding, but only for 
supporting, a school ; that the vvill and codicil discloses no gênerai 
charitable intent of the testator whereunder the cy près doctrine may 
be invoked, and the devise therefore must fail. 

From the bill it a])pears that there were so-called public schools in 
La Harpe ; indeed, the président and members of the board of éduca- 
tion of that city are as such made parties to the bill. It is maintained, 
however; that under the lavvs of Illinois the public schools of the state 
are not schools in which tuition is free, but that thèse schools are pri- 
marily available only to pupils within the school district, that otliers 
desiring the benefit of the schools must pay tuition. 

One of the institutions upon which we in this country prlde ourselves 
is the System of free schools. It is évident that such schools are not 
self-su.staining, but funds must be provided to maintain them. This is 
ordinarily donc by public taxation. In making practical provision for 
public free éducation each school unit — usually a school district — pro- 
vides buildings and facilities for the reasonably necessary requirements 
of the particular unit to be served, but not accommodations in one dis- 
trict sufficient for the world at large. Where, however, it can be donc 
without préjudice to résident pupils, nonresident pupils may be admit- 
ted and tuition may be collected from them. Chapter 122, § 115, 
Rev. Stat. 111. But thèse schools are not any the less public or "free" 
schools in any reasonable application of thèse terms, or schools in which 
the tuition must be free, because the educational facilities they afiford 
may be extended to nonresidents and tuition required of such. 

If, instead of employing the expression "a school in said city the tui- 
tion of which school must be. free," fhe testator had said "a free school 
of the city," it would hardly be questioned that a public school of the 
city was within his contemplation. Under the subject of "Powers and 
Duties of Boards of Education" the Illinois statutes provide: 

"First, to establish and support free schools for not less than six uor ruore 
than ten montlis in eacli year." Chapter 122, § 127, Key. Stat. 111. 

In the latter part of the ninth clause of the will, referring again to 
the same object of his benefaction as before referred to, the testator 
employed the expression "support of such free school as said council 
shall see fit." Surely the testator should not be held to greater particu- 
larity of description or expression than is employed in the statutes of 
his state whereunder the city of his résidence maintained free schools. 
This statute was enacted in pursuance of the constitutional provision 
that — 

"The General Assembly .shall provide a thorough and efficient System of 
free scliools whereby ail chiidren of this state may receive a sood common 
school éducation." Section 1, art. 8, Constitution of Illinois 1870. 

Neither the constitutional nor the statutory provision for free schools 
contemplated that each such school must be free in the sensé contend- 
ed for by appellant, viz. a school wherein tuition shall be free for the 
whole world. 
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It îs apparent that the testator did not intend to bind the city to limit 
the benefit of the devise to any particular school. He used twice the 
•expression "a school in said city," employing the indefinite article, 
and this, with the words "such £ree school as the council shall see 
fit," manifests an intent to lodge in the city a discrétion as to the school, 
limiting the benefaction to a school or the pupils of a "school wherein 
the tuition must be free," or a "free school," but not excluding schools 
at La Harpe established under the public school laws of the state of 
Illinois. 

[2] But, if appellant's contention in this regard were sound, would 
not the équitable doctrine of cy près apply hère, so that the devise 
would in any event be sustained? The doctrine is so well stated in 
Story's Equity Jur. § 1169, that it may with profit be hère quoted: 
"Anotlier principle equally well established Is, that If the bequest be for 
cliarity it matters not bow uncertain the persons or the objects may be, or 
whether the persons who are to take are in esse or not, or whether the be- 
quest can be earried info exact exécution or not, or whether the legatee be a 
corporation capable in law of taking or not, for in ail thèse and the like cases 
the court will sustain the legacy and give it effect according to its own prin- 
«ples ; and where a literal exécution becomes Inexpedient or impracticable, 
the court will exécute it as nearly as it can according to the gênerai purposes, 
■or as (as the technlcal expression Is) ey près." 

This very statement of the law has been definitely and repeatedly 
upheld by the Suprême Court of Illinois. Kemmerer v. Kemmerer, 233 
111. 327, 84 N. E. 256, 122 Am. St. Rep. 169; Crerarv. Williams, 145 
111. 625, 34 N. E. 467, 21 L. R. A. 454; Heuser v. Harris. 42 111. 425. 

That the law is as thus stated is not controverted, but it is contended 
that the devise is of spécifie nature, not charitable, and does not show a 
gênerai charitable intent on the part of the testator, and that therefore 
the cy près doctrine does not apply. The absence of limitation upon the 
city beyond the indication that the school shall be free, and the broad 
gênerai discrétion granted it, point strongly to a gênerai intent of the 
testator to dévote bis property to charitable purposes. But if this alone 
were not sufficient, in our judgment the concluding words of the codicil 
leave no room for doubt as to his gênerai intent to create a charity, 
when he says : 

"I hâve made tlie gift for the benefit of the young who are to take their 
place as men and women in the world and do not wish them to lose tlie bene- 
lit of the gift by the neglect of others." 

In this statement of his broad and beneficent purpose there may 
clearly be read an intent that the gift should not be defeated through 
strained construction of his phrases, or èven through the casual em- 
ployment of inept words. The limitation of the benefaction to the 
support of a school, and that a school in which tuition must be free, 
<loes not so specifically define and circumscribe the devise as to indi- 
cate absence in the donor of a gênerai charitable intent. Vidal v. Gir- 
ard, 2 How. 127, 11 L. Ed. 205; Perin v. Carev, 65 U. S. 465, 16 L. 
Ed. 701; Ould v. Washington Hospital, 95 U. S. 303, 24 L. Ed. 450; 
Russell v. Allen, 107 U. S. 164, 2 Sup. Ct,. 327, 27 L. Ed. 397 ; Sickles 
V. City of New Orléans, 80 Fed. 868, 26 C. C. A. 204. _ 

It is contended that the clauses provide, not for founding or institut- 
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ing a school, but only for "support," and that, as the public schools 
are not intended, the devise must fall for want of an exlstlng school 
which might be the object of the support. If the testator did not in- 
tend a public school to be the beneficiary, and, as stated in the bill, 
there were then no other schools in the city to which the support might 
be applied, vvhat could lie bave intended by the devise? He surely 
knew the facts ; and unless there be imputed to him the intent that his 
devise should defeat itself for want of an already existing free school 
in the city, we are not at liberty to give the word "support," as used 
in the clauses, the narrow and limited construction contended for. 
On the contrary, the very nonexistence of any such a school would 
seeni only to emphasize our conclusion that the clauses manifest intent 
of the testator that, in the discrétion of the council, tlie fund be ap- 
plied to any free school in the city, whether then existing or after- 
wards brought into being, and whether created or founded wholly 
or in part out of or as a resuit of the testator's benefaction, or other- 
wise. But, aside from this, if the fact were that there was then no 
existing school to which the devise was applicable, this would serve 
only to make the more apparent the donor's gênerai charitable intent, 
and the more certainly would apply the cy près rule. 

[3, 4] It is contended that the city bas not the power to take and 
hold this property or the income, for any such purpose. It is a suffi- 
cient reply that a trust will not fail for want of a trustée. If the 
city cannot act as trustée, a court of chancery will designate another 
trustée. Even though the city could not take or hold this property or 
the income from it, we perceive no reason wherefore it may not, as 
contemplated by the devise, designate the school in whose support the 
trust fund shall be administered. 

[5] As to the contention of invalidity of thèse clauses because in 
the codicil the income is to be applied in part, witbout the désignation 
of w'hat part, to the perpétuai maintenance of the family burial lot of 
the testator, the codicil itself supplies the answer. It créâtes no such 
charge on the estate or obligation on the trustée, but expressly négatives 
any such conclusion. The codicil merely requests the city to see that 
the lot and monument are kept in proper state of repair. It would seem 
that, as though in anticipation of such line of attack, he specified, "but 
there is no perialty attached if they fail to do so." Of course the terni 
"penalty" is not thus used as relating to a fine, imprisonment, or the 
like, but as indicating the absence of any obligation to coniply with the 
request, and the clear intent and purpose that the charity shall be in 
no wise thereby periled or penalized. The clause does not assume to 
impose an obligation, must less to create a perpetuity. 

[6] Nor is there merit in the point that, the devise failing to desig- 
nate the kind of school to be supported, thé city might designate some 
school whose teachings are contrary to public policy. We cannot an- 
ticipate that the support will be extended to schools for teaching vice 
or crime or conceded immorality, if indeed such could be said to corne 
within the désignation of "school." It must be presumed that the 
city will properly discharge its duty ; but, if it should fai! in this 
throtigh a perversion of the trust fund from its beneficent and charî- 
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table purpose, the courts would doubtless deal with such a situation to 
the end that the true aims and purposes of the devise might be effec- 
tuated, not destroyed. , 

The charge that the city has abandoned the property and the trus; 
is not supported by any facts stated in the bill f rom which such concki- 
sion would flow. With the menace of litigation continually before it, 
first a contest of the will, which failed, then this suit to invalidate the 
trust clauses, the city has so far been in no situation to carry out the 
testator's charitable intent. Whatever might be the conséquences of 
abandonment by the city, abandonment does not appear. 

The decree of the District Court is afïirmed. 



COCO-COT.A CO. V. MOORE et al. 

(Circuit Court of Appeals, Eighth Circuit. Mardi 24, 1919.) 

No. 5205. 

1. Appeai, and Ebroe <S=75S(1) — Notice ov Errob Not Specified — Pbesump- 

TION A8 TO JjXAMI nation OF RECOR». 

If the Circuit Court of Ap])eals concludes to notice a manifest error 
not speeifled aceordinK to rule No. 24 (188 Fed. xvi, 100 C. O. A. x?i), 
tliere is no implication tliat it lins undertakeu tlie task of going througli 
the record and examinlng otlier errors not specifled. 

2. Attobney and Client <&=3l(5C(.'5) — Action for Compensation — Evidenck. 

In suit for compensation as attorneys in défendant company's suit to 
restraln unfair trade compétition by another flrm, plaintiffs' évidence 
of the amount of business doue by défendant eompauy In the United 
States generally was properly admltted, not to show defendant's abllity 
to pay, but as bearlng on the resiilts obtalned by tlie litigation. 

3. Evidence <S=>142(5) — Similab Facts — Value of Attokneys' Services. 

In an action by attorneys for compensation for services rendered de- 
fendant Company in Its suit to restraln unfuir compétition, defendant's 
évidence as to the eoiiipensation which it had paid attorneys in other ac- 
tions was properly ruled out, as opeulng the door to the admission of 
collatéral issues, and also as iiosslbly based on spécifie contracts. 

4. Evidence <g=5487, 54.''.(2)— Opinion of IjAYMen — Value or Légal Services. 

The officers of a corporation which eniployed attorneys to conduct a 
suit to restraln unfair trade compétition weie not quallfied as laymen to 
express an opinion as to the reasonable value of the services of counsel, 
for such évidence can be given only by membors of the bar. 

5. Evidence <&=354.'î(2), 572— Expert Opinion — Value of Attorneys' Serv- 

ices — Qualifications of Otiieb Attorneys. 

In an action by attorneys to recover for professional services rendered 
défendant comi)any in conducting a suit to restraln luifalr trade compéti- 
tion, évidence of attorneys who luul not liad ext)erience In trade-mark or 
unfair compétition cases was admissible ou behalf of plaintifC attor- 
neys; objection that such wittiesses were not qualifled going to the 
weight, and not the admlssiblUty, of the évidence. 

6. Evidence ©=5543(2) — Iîxpert Opinion — Attorneys Fées i.n' Unfaib Com- 

pétition Case. 

In an action by attorneys for services rendered défendant conipany in 
suit to restraln unfair trade compétition by another flrm, testimony of 
tliree lawyers, ex^ierts in the field of trade-mark and unfair compétition, 
and possessed of large expérience in courts where such litigation is 

^=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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carried on, was admissible on behalf of défendant company, though the 
attorneys knew nothing about the customary fées eharged at the local bar 
of the small city where the case was tried. 

7, CUSTOMS AND tJSAGES <©=»12<1) EFFECT ON C0NTB.\CT— KNOWLEDGE OF PAR- 
TIES. 

In suit on an Implied contract, a local custom cannot be given control- 
ling force, unless showh to hâve been known to and contemplated by the 
parties at ttie tlme the. services were rendered. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Frank A. Youmans, Judge. 

Action by John M. Moore and others against the Coco-Cola Com- 
pany. To review judgment for plaintiflfs, défendant brings error. 
Reversed, with directions to grant new trial. 

Elias Gates, of Memphis, Tenn. (Samuel Frauenthal, of L,ittle Rock, 
Ark., on the brief), for plaintiff in error. 

Charles C. Reid, of Little Rock, Ark., for défendants in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The plaintiffs, Moore et al., sued de- 
fendant, Coco-Cola Company, to recover compensation as attorneys. 
The case has been hère before, and was reversed because of im- 
proper rulings on questions of évidence. 246 Fed. 942, 159 C. C. A. 
214. It was again tried and cornes hère now upon the same class 
of errors, namely, rulings upon the receipt or rejection of évidence. 

[1] On the former review the brief of the plaintiff in error, the 
Coco-Cola Company, contained no spécification of the errors relied 
upon, as required by our rule 24. 188 Fed. xvi, 109 C. C. A. xvi. 
Notwithstanding this omission \<re decided to notice a manifest error 
of so grave a character that we thought it ought not to be passed by, 
notwithstanding the failure to comply with the rule. It is now in- 
sisted that as to al! questions involved in the former record as to which 
we expressed no opinion, our silence should be interpreted as a hold- 
ing that we had examined them and found them to be without merit. 
There is no justification for this inference. If a court concludes to 
notice a manifest error not specified according to the rules, there is 
no implication that it has undertaken the task of going through the 
record and examining other errors which had not been specified. We 
will therefore proceed to considèr the errors which hâve been prop- 
erly specified oh the présent review. 

[2] Plaintiffs offered évidence of the amount of business donc by 
the défendant in the United States generally, and it was received over 
defendant's objection. The ruling waâ proper. The évidence was 
not offered for the purposé of showing defendant's ability to pay, 
but as bearing upon the results obtained by the litigation. The orig- 
inal suit was brought to restrain unf^ir trade compétition by the firm 
of Butler Bros., and a decree was obtained restraining them from the 
practices complained ôf. This décision had great value to the com- 

0S>TOT oiher cases see same topic & KEY-ÇfUMBBR iA ail Key-Numbered Dlgests & Indexes 
256 F.— 41 ; 
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pany, regàrdiess of the amourtt of damage înflicted by the wrongful 
conduct ôf Butler Bros. It established thé -coiripany's trade rîghts, 
and was an important précèdent condemnitijg thé pra'ct'icès of ail who 
irifringëd thdsé'rights. While tliè decree ■«(roùld iiot be res adjudicata 
as against other wrongdoers, its eflfçct in the J3.usiîi^ss world would be 
hjghly bénéficiai. The resuit is akin to a deGree.in>à patent case sus- 
taining the patent, and adjudging a défendant »guilty of infringement. 
The aniount involved in the particular case may.be insignificant, but 
the decreè sustàining the patent, and CQridemriiiig' thé infringement is 
of great, value in othèrjurisdictioris where th'e fnjury to the patentee's 
right may involye large values. , 

[3, 4] Défendant offered évidence as tô the compensation which it 
had paid to attorneys in other actions. This évidence was properly 
ruledioiit. It could not bave been received without giving right to an 
inquiry into ail the suits in wrhich the services were perf ormed. That 
would bave involved the case upon trial in collatéral' issues. The 
compensation also may bave been, based upon spécifie contracts, and 
would thus be whoUy irrelevant in determining what was the reason- 
able value of services rendered upon quantum meruit, It is likewise 
trije that the defendant's officers were not qualified as laymen to ex- 
press an opinion as to the reasonahle value of the services of counsel. 
Such évidence can only be given by members of the bar. Howell v. 
Smith, 108 Mich. 350, 66 N. W. 218 ; Hart y. Vidal, 6 Cal. 56 ; Cham- 
berlayne on Evidence, § j2 163.' 

[5] Plaintifïs ofifered évidence. of attorneys who had not had ex- 
périence in trade-mark or unfair compétition cases. This was ob- 
jected to upon the ground that such attorneys were npt qualified to 
gjive opinions as to the reasonahle value of attqrney's fées in such 
litigationi The court overruled thé objection, and' received the évi- 
dence. The ruling was proper. Thé objection went to the weight of 
the évidence, and not to its admissibility. 'VVhen the nature of the 
action, the time devoted to it, the amount involye'ji, the results ob- 
tained, and other like factors proper for considération, in fixing the 
compensation of attorneys, are stated, any member of the bar, in 
good standing, may tes tif y as an expert as to what would be à rea- 
sonable . compensation for the services perîormed, althpugh the wit- 
nèss bas never had expérience; in the sam.e field of litigation. Such 
expérience would add to the Yi^eight of^^ bis évidence, but the want of 
it does not render, his opinion incompétent. /, :' / 

[6, 7] Défendant offered the évidence, of ttirée lawyers^ one from 
New York, pne ■. from Chicago, and pne from . Washington. They 
were «xperts in the field of trade-mark and unfair, compétition, and 
possessed of large expérience in courts where such litigation is in the 
main carried on. They knew nothing aboût the, çu^tomary f ees charg- 
èd at the local bar of Little Rock, AfJ^v-.yi'herethe case was tried, in 
which plaintifïs rendered the services sùed.for. The évidence was 
0:bjected to on the ground thatthe -vvit^^^sesi were not shownto, be 
familiar with the fées .cHarge(lat.',|«ittleJî.ôcW ?ind' for _that rêa'son 
were disqualified. The objection was siistained. Wé think the rul- 
ing was erronéous and highly pt-éjiidiciàl. There had been little, if 
any, Htigation in unfair compétition cases at Little Rotk. No eus- 
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tûmary-fee for-such.sértvicës had been established there as lh"e resuit 
of expérience. It is well know that litigation of this kind is mainly 
confiuied to largg . commexeial ■ centers. It has come to be regarded as 
a distinct brandi of the law, and, like patent law, is largely in the 
hands of a distinct class of practitioners. Litigation of this kind is 
national, and not local. To confine testimony in such a case to what 
is usual in the coînhufftityis simply to dèny one of the valuable sources 
of information, Knowledge of the usual compensation paid for such 
service can only be learned froni those who live in the centers where 
such litigation is most fréquent, and to deny a litigant the right to 
produce the testimony of persons having that kind of qualification is 
to substitute theôry for expérience. It is claimed that the rUling is 
based upon Ward v. Kohn, 58 Fed. 462, 7 C. C. A. 314. Such a 
view divorces thé opinion f rom its f'acts. The services sued for there 
were rendered in a criminal -case at Louisville, Ky. The reasonable- 
ness of plaintififs' compensation had been testified to by eminent mem- 
bers of the bar of that city. Défendant ofïered évidence of lawyers 
residing in Little Rock, Afk., who had rio knowledge of the usual 
fées in Louisville.' 'This évidence was excluded, and what is said ih 
the Ward Case is based upon the remoteness geographically of the 
two çities, and the wide différence in the fées of lawyers in what was 
then a provincial town like Little Rock, as compared with the usual 
compensation ih a large commercial city like Louisville. The lan- 
guage of the opinion cannot be separated from the facts of the case. 
Northern Pacific Ry. Co. v. N. A. Tel. Co., 230 Fed. 347, 355, 144 
C. C/A. 489, L. R. A. 1916E, 572; King v. Pomeroy, 121 Fed. 287, 
294, 58: C. C. A. 209. Hei:e the litigation is entirely différent. It is 
not local, but national, and is conducted mainly by specialists, and 
their judgment is the best évidence as to what is reasonable compen- 
sation for such services. We do not understand that the décision in 
Wârd V. Kohn was intended to limit testimony to lawyers of the par- 
ticular city in which the services were rendered. There would be 
distinct objections to such a rule. When plaintiffs are eminent mem- 
bèrs of the bar, their brethren of the same bar are reluctant to give 
évidence against them in a suit for their compensation. Esprit du 
corps is a factor in such cases which courts cannot disregard. In the 
médical profession it is considered unprofessional for one doctor to 
testffy against another in fcivil litigation. If the défendant in the 
Kohn Case had offeted évidence of members of the bar in Cincinnati, 
Ohio, or NashviUe, Tenh., or possibly St. Louis, Mo., who showed 
themselves to bè familiar with the usual compensation paid for serv- 
ices, such as the plaintiffs were suing for, and the évidence had been 
rejected because the witnesses were not members, of the Louisville bar, 
it would probatly h9,ve been error to exclude the évidence, fn suits 
on implied /^on^r^ct a Iqcal.custom cannot be given controlling, forte 
unl'ess it is shown td hâve been knovvn to and contemplated by the 
parties at the time the services were rendered. . Bowling v. Harrison, 
6'Hôw. 248,' 12 L.'Ed. 425; Chicago, Milwâukee & St. P. Ry. Cp. 
V. Lindeman, 143 Fed. 946, 949, 75 C. C. A. 18. In this day of mo- 
bile judges antfiawyers,. tlie bar of a city cannot establish a market 
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overt for professional services and require ail corners to take notice 
of their local customs. 

^he judgment is reversed, with directions to grant a new triaU 



BARNETT et al. v. KUNKLE et ftl. * 
(Circuit Court of Appeals, Elghth Circuit Mirch 8, 1919.) 
No. 5200. 

1. Refobmation of Insteuments i©=»17(1) — Mistake— Intebest in Land. 

A mutual mistake as to the Interest of the grantor In the land Is a mis- 
take of faot, not of law, though induced by a mlstaken vlew of the law. 

2. Keformation of Instbuments ®=920 — ï^raud of Gbanii»— Intebest Con- 

VETED. 

Where an Indlan, who could not reaà EngUsh, mlstakenly belleved that 
he had onl'y a one-half Interest In the land conveyed, and was conflrmed 
In that belief by statements of the grantee, equlty wlll grant relief to the 
grantor f rom a deed couveylng the entire esta te, ^ ; 

3. Eefobmation of Instextijents ®=>16 — Intent ofPABTnis— Intebest Con- 

VETEn. , ' . 

Where both parties to a deed belleved that the grantor owned only a 
one-half interest In the land, and thie grantëé informed the grantor, wbo 
could not read English, that the deed conveyed' only a one-half interest, 
the grantor Is entitled to relief against the deed, which In terins conveyed 
the entire Interest In the land. 

4. Equitt «©=3262 — Motion fob Judgment on Pleadin<3S, 

Where a grantor Is entitled to hâve a deed conveylng a tract of land 
reformed, because of mutual mlstakes and mlsrepresentatlonâ by the 
grantee, so as to convey only a one-half Interest, a cross-blU In a suit to 
quiet the title by subséquent grantees, who were alsograntèes' from the 
alleged husband of grantor's daughter, aUeglng that the dau|rhter was 
not legally married, so that the grantor inherited the entire interest, 
raised an issue of fact, and It was errôr to glve Judgment against hlm on 
the pleadlngs. 

8. Eqùity <5=262 — Judgment on Pleadings. 

In a suit to quiet tltle, where the- défendants filed a cross-blll to re- 
form a deed, answers to the cross-bUl, alleging plàintifÇs to be bona flde 
purchasers, allège an affirmative défense, whlch must be proved, and do 
not entltle plalntiffs to judgment on the pleadings. 

Hook, Circuit Judge, dissenting In part. 

Appeal from the District Court of the Urïited States for the Êast- 
érn District of Oklahoma ; Ralph E. Campbell^ Jtidge. 

Suit by W. A. Kunkle and others against Tucker Barnett and others 
to quiet title to land. Decree for plaintiffs, and défendants appeal. 
Reversed, with directions. . , 

Lewis C. Lawson, of Holdenville, Gkl., for appellants. 

A. A. Davidson, of Tulsa, Okl. (P. C. West;, R. S. Sherman, Grey 
Moore, and J. A. Veasey, ail of Tulsa, Okl., and John Bi Patterson, aH 
Okemàh, Okl., on: the brief), for appellees. 

Before HOOK and CÀRLAND, Circuit Judges^ and AMIDOH, 
District Judge. 

^s»Foi other caies see «ame topic & KBY-NUMBER in ail Key-Mumbercd DlgesU & Indexes 
•Rehcarlnc denled May 2«, 1919. 
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AMIDON, District Judge. Annie Bird, a fuU-blood Creek citizen, 
died in September, 1909, intestate and without issue, seized of the 
lands in controversy as her allotment. She left surviving her Tucker 
Bai-nett, her father, an alleged husband, Jimmie Bird, vvith vvhom she 
had lived for years, and a sister, Maggie Harjo. 

January 26, 1910, Tucker Barnett conveyed the land by vvarranty 
deed to one Lake Moore, under whom plaintififs claim. 

On January 11, 1913, Jimmie Bird, the alleged husband of Annie 
Bird, conveyed the land by quitclaim deed to one Litchfield, from 
whom plaintiffs afterwards obtained title. 

This suit was brought by plaintiffs Kunkel and the Prairie Oil & 
Gas Company against Tucker Barnett, Maggie Harjo, and others to 
quiet their title to the land. Défendants answered, and also filed a 
cross-bill, setting up claims to the land as heirs of the allottee, and al- 
leging that Jimmie Bird was not her lawful husband, because at the 
time of bis marri^ge to her, and at the time of her death, he had a 
former wif e living from whom he had not been divorced. They also 
alleged that the estate of Annie Bird was an inheritance from her 
parents, who were duly enroUed citizens of the Creek Nation, and 
therefore the land reverted to them in equal shares, under the rule 
in Shulthis V. McDougal, 170 Fed. 529, 95 C. C. A. 615 ; so that Tuck- 
er Barnett, the father, would take a half interest, and the other half 
would pass to Maggie Harjo as the sole lineal heir of her mother, to 
whom it would bave passed if the mother had been living. 

The cross-bill also alleged that the deed from Barnett to Moore 
was void, because it conveys the entire estate, when it was the intent 
of Barnett that it should convey only a half interest. It is charged 
that Moore, at the time the deed was executed, expressly represented 
to the Indian that he owned only a half interest and that the deed 
conveyed only a half interest, and that the Indian was unable to read 
and had no independent advice, but acted wholly upon Moore's state- 
ment. 

To this cross-bill complainants tîled answers setting up, among oth- 
er things, that they were bona fide purchasers for value. 

On the case being called for trial, plaintiffs mOved for judgment 
on the pleadings, which motion was sustained, and a decree entered 
dismissing the cross-bill on the merits, and establishing plaintiff's ti- 
tle. To review that decree. défendants bring the présent appeal. 

The case was greatly complicated at the time the pleadings were 
drawn, and the trial had in the lower court, by uncertainty as to wheth- 
er the inheritance from Annie Bird was controlled by the rule in 
Shulthis V. McDougal, 170 Fed. 529, 95 C. C. A. 615, or by the statute 
of inheritance of Oklahoma. Section 8418 of the Revised L,aws of 
Oklahoma for 1910. Since the decree hère under review was made, 
that uncertainty bas been settled by the décision of the Suprême Court 
in Jefferson v. Fink, 247 U. S. 288, 38 Sup. Ct. 516, 62 L. Ed. 1117. 
It is there held that the inheritance is controlled by the statute of Okla- 
homa, which provides as follows: 

"If the décèdent leave no issue, the estate goes one-half to the surviving 
husband or vi'ife, and the remalning one-half to the deeedeut's father or moth- 
er, or, if he leave both father and mother, to them lu equal shares. * • * 
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If décèdent le^ve no issue, nor husband nor wife, the estate must go to the 
father or mother, or If lie leiave both father and mbther, to them In equal 
sliares." 

Under this statute, if Jimmie Bird was the husband of Annie Bird, 
the inheritance passed one-half to him and one-half to the father, 
Tucker Bamett. If Jimmie Bird was not her husband, then the entire 
estate passed to Tucker Barnett. 

Under this law Maggie Harjo took no interest in the property, and 
is out of the case, excppt to the extent that her asserted interest at 
the time the deeds were made may be considered in determining the 
belief under which Moore and Barnett acted at the time the deed was 
signed. 

Under the décision in Jefïerson v. Fink, Barnett was the owner of 
the entire estate, in case Jimmie Bird was not the lawful husband of 
Annie Bird at the time of her death. Whether he was such husband 
involves an inquiry into questions of fact, and possibly as to what law 
controls in determining f amily status among the Indians of Oklahoma. 
Barnett was entitled to a trial upon that issue, unless he is precluded 
by his deed. The averments of the cross-bill are imperfect, but they 
are sufficient as against a motion for judgment upon the pleadings. 

In our judgment he is entitled to relief against the deed upon either 
of three grounds: 

[1] 1. The deed was given under a mutual mistake of both grantor 
and grantee as to the extent of Barnett's interest in the land, they 
both believing that he had only a half interest. Looking at both the bill 
and cross-bill, as we must, Moore must hâve believed that Bamett own- 
ed a half interest and Jimmie Bird a half interest; while Barnett must 
hâve believed that he and Maggie Harjo each owned a half interest. 
A mistake as to the extent of a party's interest in land is a mistake of 
fact and not of law, although it may be induced by a mistaken view of 
the law. Pomeroy's Equity Jurisprudence (4th Ed.) § 849. The rule 
is there stated as f oUows : 

"WKerever a person Is Ignorant or mistaken with respect to hls own anté- 
cédent and existlng private légal rlghts, Interests, or estâtes, el'ther of proper- 
ty or contract, and enters into some transaction, for the purpose of afCectlng 
such assumed rlghts, interests or estâtes, equity wlll grant Its relief défensive 
or affirmative, treating the mistake as analogous to, if not identical with, a 
nilstake of fact." 

This rule was expressly approved by this court in Order of United 
Commercial Travelers v. McAdam, 125 Fed. 358, 61 C. C. A. 22, and 
accurately states the law both in this country and in England. 

[2] 2. The deed was given under a mistake by Barnett, as to the 
extent of his interest, which mistake was aided and confirmed by the 
statement of Moore that Barnett owned only a half interest. Consid- 
ering the relative, knowledge and ability of the parties to judge of 
such matters, this statement of Moore would constitute such an équita- 
ble circumstance as would justify granting relief to Barnett. Pom- 
eroy's Equity Jurisprudence, § 847, and the numerous authqritiès there 
cited. 

[3] 3, At the time the deed was signed it was the belief of both 
parties that Barnett was the owner of only a half interest, an'd that 
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was ail either party iiitendçd to .convey.,, The deed, therefore, fails 
to express thc real cohtract between the parties ; and it would be a 
fraud to permit Moore, who prepared it and :is charged in the cross- 
bill to havc représentée! to the Indian, who could not read EngHsh, 
that it conveyed only a half interest, to hold the entire estate, if it 
should turn out that Barnett was in fact the owner of the entire es- 
tate at the time the deed was given. Carrell v. McMurray (C. C.) 136 
Fed. 661; Walden v. Skinner, 101 U. S. 577, 25 L- Ed. 963; Snell 
V. Insurance Co., 98 U. S. 85, 25 L. Ed. 52; Médical Society v. Gil- 
breth (D. C.) 208 Fed. 899 ; PhilHpine Sngar Co. v. Phillipine Islands, 
247 U. S. 385, 389, 38 Sup. Ct. 513, 62 L. Ed. 1177; Pomeroy, § 845. 

[4] It seems clear, therefore, that Barnett, as against Moore, is en- 
titled to a reformation of the deed, so that it will convey only a half 
interest, provided Jimmie Bird was not the lawful husband of Ai|nie 
Bird. And as to the latter issue, as well as the issues relating to the 
giving of the deed, he was entitled to a trial upon the facts, and it was 
error to give judgment against him upon the pleadings. 

[5] We are aware that the défendants Kunkle and the Prairie Oil & 
Gas Company claim to be good-faith purchasers. That, however, 
is an affii'mative défense, and must be proven by them. Wright-Blod- 
gett Co. V. U. S., 236 U. S. 397, 35 Sup. Ct. 339, 59 h. Ed. 637; North- 
ern Colorado Coal Co. v. U. S., 234 Fed. 34, 36, 148 C. C. A. 50. 

The case was greatly confused in the pleadings and arguments at 
the time it was before the trial court, because of uncertainty as to 
whether the inheritance was controlled by the rule in Shulthis v. Mc- 
Dougal or by the statute of Oklahoma. Ail that confusion bas now 
been cleared up by the décision of the Suprême Court in Jefiferson v. 
Fink. It may be that the pleadings ought to be reframed, so as to 
présent the issue as it now exists. If so, the trial court will be at lib- 
erty to deal with any such matter in a way to promote a fair trial of 
the case upon the merits. 

The decree is reverséd, and the trial court is directed to proceed with 
the suit in accordance with the views hère expressed. 

HOOK, Circuit Judge. I do not think the pleadings as presented 
to the trial court and to us upon the record entitle àppellant Barnett to 
a trial of the question whether he had a larger estate than the one 
he intended to convey. 
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AGGERS V. SHAFFER et al. 

(Circuit Court of Appeals, Elghth Circuit. February 25, 1919.) 

No. 4940. 

1. COUBTS <S=>.312(1) JUEISDICTION OF FeDEKAL COURTS— SuIT BY ASSIGNEE— 

"Chose in Action." 

Under the law of Oklalioma an oil and gas lease of the ordinary kind 
gives tlie lessee a présent vested interest In the premises, and a suit by 
his assignée to protect his rights thereunder is not one on a "chose in ac- 
tion," wlthin Judieial Code, § 24 (Conip. St. § 991), In whlch he must show 
dlverslty of cltizenship between his assignor and défendants to give a 
fédéral court jurlsdlctlon. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Chose in Action.] 

2. Mines and Minerals <g=79(6) — Oii, Lease— Forfeitubïs. 

An oil and gas lease requiring quarterly payments of rental until devel- 
opment worlî was b^uu, but not providing for forfeitiire, nor making time 
of its essence, held not forfeited by a slight delay in making a paytnent 
through mistake. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Charles B. Shaffer against W. A. Aggers and oth- 
ers. Decree for complainant, and défendant Aggers appeals. Af- 
firmed. 

For opinion below, see 241 Fed. 139. 

Joseph C. Stone, of Muskogee, 0kl. (Edward H. Chandler, Farrar 
L. McCain, John B. Aleserve, and Ralph W. Garrett, ail of Tulsa, Okl., 
Charles A. Moon, of Muskogee, Okl.^ and Francis Stevvart, of Kansas 
City, Mo., on the brief), for appellant. 

George S. Ramsey and Malcolm E. Rosser, both of Muskogee, Okl. 
(Edgar A. De Meules and Villard Martin, both of Tulsa, Okl., and J. 
Berry King, of Muskogee, Okl., on the brief), for appellee Shaffer. 

John Devereux, of Tulsa, Okl. (F. B. Dillard and Bird McGuire, 
both of Tulsa, Okl, on the brief), for appellees other than Shaffer and 
Hyer. 

Before HOOK and SMITH, Circuit Judges, and TRIEBER, Dis- 
trict Judge. 

PER CURIAM. This is a suit by Charles B. Shaffer, the assignée of 
an oil and gas lease of land in Creek county, Okl., against W. À. Ag- 
gers and others, to cancel subséquent leases, to enjoin the défendants 
from interfering with him in the enjoyment of his lease, and for other 
relief. Upon final hearing the plaintiff, Shaffer, was awarded a decree 
(241 Fed. 139), and the défendant Aggers, a subséquent lessee, ap- 
pealed. 

The lease was for the term of five years and as much longer as 
oil or gas was found in paying quantities. The lessee paid the lessors 
$120 as considération at the exécution of the lease and contracted 
to commence a well on the premises within 12 months or thereafter 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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pay the lessors a rental of $120 per annum, quarterly in advance, until 
the well was commenced. If a well was driven and oil or gas found, 
the lessors were to receive substantial returns therefrom. The lassée 
had the right at any time to surrender the lease for cancellation upon 
paying the lessors $1, provided he exercised it before bringing any suit 
or action to enforce its terms. 

[1] The appellant contends that the trial court did not hâve juris- 
diction of the suit. The ground of jurisdiction was diversity of citi- 
zenship, and such diversity existed between the plaintiff, on the one 
side, and the défendants, including the appellant, on the other. But 
it is urged that plaintiff's suit was for the spécifie performance of 
an optional unilatéral contract, was therefore to recover upon a chose 
in action, within the meaning of section 24, Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1091 [Comp. St. § 991]), and, since the 
citizenship of plaintiff's assignor was not disclosed, the jurisdiction 
of the court below did not appear. It is enough to say of this that 
by the law of Oklahoma, where the land is, a lease- like that held by 
plaintiff grants a présent vested interest in the premises (Northwestern 
Oil & Gas Co. V. Branine, 175 Pac. 533 ; Rich v. Doneghey, 177 Pac. 
86), and that the right he sought to protect and enforce is not a chose 
in action within the meaning of section 24 of the Judicial Code. The 
citizenship of plaintiff's assignor was therefore immaterial. The au- 
thority of Brown v. Wilson, 160 Pac. 94, h. R. A. 1917B, 1184, relied 
on for a contrary conclusion, is destroyed by the later cases above cit- 
ed. Upon the nature of such leases, see Guffey v. Smith, 237 U. S. 
101, 35 Sup. Ct. 526, 59 L. Ed. 856, held in the Rich Case, supra, to be 
substantially in accord with the rule in Oklahoma : also Kemmerer v. 
Midland Oil & DrilHng Co., 144 C. C. A. 154, 229 Fed. 872. 

[2] The remaining question is whether plaintiff's lease was forfeit- 
ed by his failure to pay an installment of rent or delay money, as some- 
times called, at the time it was due. There was such a failure, but it 
was clearly due to an accident or mistake induced by a confusion for 
which one of the lessors was primarily responsible. The lease pro- 
vided that ail payments should be made directly to the lessors or de- 
posited to their crédit in a designated bank in Oklahoma ; also that 
the lessee should not be bound by any change in the ownership of the 
land, except upon notice with proof of the conveyance. The plaintiff, 
as assignée of the lease, adopted the course of making payments to the 
bank. After he had promptly made eight quarterly payments, cover- 
ing a period of two years, he was informed that the lessors had sold 
the land in two parcels to separate grantees. One parcel was sold to 
W. J. Blaine and wife, and the proportion of annual rental attributable 
to it was $80, or $20 quarterly. This part of the leased premises only 
is in controversy in this suit. 

One of the lessors, H. L. Marks, claimcd to be the exclusive agent 
of the Blaines to receive- their part of the rental payments. Marks 
also had a controversy with the Oklahoma bank, where the payments 
had been made, ahout matters for which the plaintiff was not responsi- 
ble, and he desired a change to a bank in Kansas. As the time for the 
ninth quarterly payment was approaching there was considérable cor- 
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respondence betweén the plaintiff and Marks about the change in tîtles, 
the authority of the latter to represent the Blaines, the furnishing of 
proof of the conveyances, and the change of the depositary bank. The 
ninth payment was made in time to the Kansas bank for the crédit of 
Marks as agent of the Blaines. Two weeks before the tenth payment 
became due plaintiff sent a draft for $20, the correct amount, to the 
Kansas bank, bvit made a mistake in his instructions regarding the 
crédit. He directed that the amount be credited to Blaine, instead of 
to Marks, as agent of Blaine and wife. The bank did not know Blaine 
and held the draft without notifying the plaintiflf. The mistake was 
discovered eight days aftef the payment was due. Plaintiff imme 
diatèly tried to correct it, but Marks instructed the bank to décline to 
receive the payment on his account and refused payment himself . He 
orally asserted a forfeiture of the lease and afterwards gave plaintiff 
written notice to that effect. Thereafter the appellant, Aggers, with 
information of the circumstances, secured his lease, and other leases 
were given. 

The lease under which plaintiff claims contains no forfeiture clause, 
nor provision making the time of rental payments of the essence of 
the contract. Plaintiff's interest in the premises was a substantial one ; 
it was not based on a mère unilatéral option, subject to the strictest 
construction, and forfeitable for the slightest déviation. The failure 
to pay at the précise time due was a pure accident or mistake. It was 
not întentional, nor in conscious disregard of the rights of the lessors 
or their grantees. The injury to the latter was not appréciable. Their 
position was technical and without substantial equity. Moreover, the 
change of the place of payment from Oklahoma to Kansas was at their 
instance and for their accommodation. The lease did not require 
plaintiff to assent to it, and had he continued making payments to the 
bank in Oklahoma its long famiharity with the transaction might well 
hâve resulted in a timely discovery of the mistake. 
' A point is made that plaintiff had no right to pay by draft. That 
was for the bank to détermine, and it made no objection on that ac- 
count. The lessors or their grantees were concerned with the crédit 
on the bank's books, not as to how the funds were sent. Besides, the 
médium employed at the time in question was in accord with the 
prior custom. 

The decree is affirmed. 
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EASTERDAY et al. v. McCARTHY, United States Marshal. 
(Circuit Court of Appeals, Second Circuit. February 13, 1919.) 

No. 162. 

1. Criminal Law ©=>.108(1) — Conspiracy— Venue — Overt Act. 

The venue of coiispiracy inay be laid wherever an overt act is corii- 
mitted, under Criminal Code, § .37 (Comp. St. § 10201), making the commis- 
sion of an overt act necessary to tbe offense, as well as at common law, 
though some of tbe indicted défendants were never in that district. 

2. District of Columbia ig=>4 — ^Application of Criminal Code. 

Tbe Criminal Code is a gênerai act, and is coextenslve with fédéral 
jurisdlction, unless otberwise specifically dlrected, and applles to tbe 
District of Columbia. 

3. CoNSPiRACY <S=j28 — Violation of Code of District of Columbia — "Of- 

fense Against United States." 

A conspiracy to violate Code of Law D. 0. §§ 869a, 869b, enaçted by 
Congress March 1, 1909, is a conspiracy to commit an offense against tbe 
United States, wlthin Criminal Code, § 37 (Comp. St. § 10201). 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Offense against the United States.] 

4. Criminal I/AW <S=242(2) — Fédéral Practioe— Removal of Accused. 

Rev. St. § 1014 (Comp. St. § 1674), authoriKlng the removal of persons 
Indicted for offenses to the district where trial is to be held, authorlzes 
removal to the District of Columbia. 

Appeal froni the District Court of the United States for the South- 
ern District of New York. 

Pétition by Wilen W. Easterday and others against Thomas D. Mc- 
Carthy, as United States Marshal, for writs of habeas corpus. From 
orders of the District Court (250 Fed. 8(X)), discharging writs previ- 
ously issued, petitioners appeal. Affirmed. 

Geo. A. Knobloch, of New York City, for appellant Vause. 
Walter E. Warner, of New York City, for appellants Easterday, 
Wheeler, and Kinnier. 

Francis G. Caffey, U. S. Atty., and Benjamin P. De Witt, Asst. U. 

5. Atty., both of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. By the Code of Law of the District of 
Columbia, §§ 869a, 869b, enacted by Congress March 1, 1909 (35 Stat. 
670, c. 233), it is a criminal offense to keep a "bucket shop" within the 
District. No statute, applicable solely to the District créâtes or de- 
fines the offense of conspiracy. The relators appellants may (for pur- 
pose of argument) be assumed never at any time to hâve been within 
said District. 

The Criminal Code of the United States (Act March 4, 1909, c. 321, 
35 Stat. 1088), does create and define the crime of conspiracy in its 
section 37 (Comp. St. § 10201), and therein déclares two or more per- 
sons guilty of the crime, if they "conspire * * * ^o commit any 
offense against the United States." 

®=»For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The grand jury of the District found indictment against those four 
appellants for a conspiracy to keep a bucket shop in Washington, set- 
ting forth as overt acts transactions occurring in that city, and consti- 
tuting "bucketing," as defined or described in Joslyn v. Downing, 150 
Fed. 318, 80 C. C. A. 205, and Bailey v. Phillips (C. C.) 159 Fed. 537. 

The accused were arrested in New York on warrants charging a 
violation of Criminal Code, § 37, and held under section 1014, Revis- 
ed Statutes (Comp. St. § 1674), for removal to the EHstrict of Colum- 
bia, whereupon they applied for thèse writs, because (1) they had never 
been in the District, (2) the indictment charged no crime against the 
United States, and (3) therefore section 1014 Revised Statutes was 
not applicable. Thèse propositions évince more boldness than merit. 

[1] 1. The doctrine of Rex v. Bresac, 4 East, 164, to the efifect that 
venue in conspiracy may be laid wherever an overt act is committed, 
bas long received gênerai acquiescence (Bishop New Criminal Pro- 
cédure, vol. 1, § 61 ; Wharton Criminal Law [lOth Ed.] vol. 2, § 1397), 
and the décision was approved in Hyde v. United States, 22.S U. S. 
365, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. The con- 
struction of the conspiracy section (37) there announced, making the 
commission of an overt act necessary to constitute the statutory of- 
fense, does not impugn the rule of common law, and does make it (if 
possible) clearer than before that one who, with others like minded, 
causes an overt act to be committed in any jurisdiction, is liable to in- 
dictment for conspiracy in that jurisdiction. See, also. Ex parte Hofï- 
stot (C. C.) 180 Fed. 240, afiirmed 218 U. S. 665, 31 Sup. Ct. 222, 54 
L. Ed. 1201. 

[2] 2. The assertion that no offense is charged against the United 
States demands assent to at least one of two propositions: Either 
keeping a bucket shop in Washington is not a fédéral crime, or the 
Criminal Code, and therefore section 37, bas no application to the Dis- 
trict of Columbia. 

The District is and always bas been a part of the United States 
(Downes v. Bidwell, 182 U. S. 260, 21 Sup. Ct. 770, 45 L. Ed. 1088), 
under the exclusive jurisdiction of Congress (Shoemaker v. United 
States, 147 U. S. 298, 13 Sup. Ct. 361, 37 L. Ed. 170). Any and ev- 
ery criminal offense is a violation of sovèreignty, and there is no other 
sovereign in or over the District, except the United States. 

The Criminal Code is a gênerai act, and is therefore coextensive 
with fédéral jurisdiction, unless otherwise specifically directed. It is 
therefore plainly applicable to the District, as was assumed in the Hyde 
Case supra. And as to the preceding statute — Revised Statutes, § 
S44o'(Comp. St. § 10201)— see Crawford v. United States, 212 U. S. 
183, 29 Sup. Ct. 260, 53 L: Ed. 465, 15 Ann. Cas. 392. 

[3] That an offense against the District Code of Law is an offense 
against the United States necessarily flows ;from the fact that it was 
the nation through its Congress that made the law and denounced the 
crime. •: : 

[4] 3. That Revised Statutes, § 1014, is applicable to renpiovals to 
the District of Columbia, is toc well'settled to justify discussion. Ben- 
son V. Henkel,: 1,98 U. S., 1, 25 Sup, Ct. 569, 49 L- Ed. 919; United 
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States V. Campbell (D. C.) 179 Fed. 762; United States v. Wimsatt 
(D. C.) 161 Fed. 586. Anything to the contrary— In re Dana (D. C.) 
68 Fed. 886— must be regarded as error. 
Orders affirmed. 



In re WALSH. 
(Circuit Court of Appeals, Seventh Circuit. February 19, 1919.) 

No. 2692. 

1. Bankruptcy <©=3413(%), 438(1) — Dischahge — Objection by Steangers. 

As a discharge in bankniptcy opérâtes merely to extinguish creditors' 
claims, no one otlier tlian a créditer can be a party in interest, and, under 
well-recognized rules, strangers to the proeeeding cannot be heard to ob- 
ject, particularly in view of Bankruptcy Act, § 14b (Comp, St. § 9598) 
and General Orders in Bankruptcy, rule 32 (18 Sup. Ct. ix). 

2. Bankruptcy <S=>415(2) — Disciiarqes — Power or Refebee- — Statute. 

Under Bankruptcy Act, § 38 (Comp. St. § 9622), the référée in bank- 
ruptcy has no povver to interfère in regard to the discharge of the bank- 
rupt, though the court, notwithstanding the section, may refer matters 
arislng out of the bankrupt's application for discharge to the référée as 
a spécial master. 

3. Bankbuptct <S=3415(3)— Disciiarge — Objections by Codrt. 

The District Court should not on its own motion interpose objections 
to a bankrupt's discharge, since it sits to try, not to create, the issue. 

4. Bankruptcy <©=»404(l)-^DiscHARGE — Right of Bankbupt. 

Discharges in bankruptcy should follovv as a niatter of right, where no 
ob.i'ections are flled by the creditors or trustée, the parties in interest, to 
application seasonably made. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin; Ferdinand A. Geiger, Judge. 

In the matter of Franl< E. Walsh, bankrupt. From an order deny- 
ing his application for discharge, the bankrupt appeals. Order re- 
versed, with directions to enter order granting discliarge. 

Frank P. Burke, of Milwaukee, Wis., for appellant. 

Eefore BAKER and EVANS, Circuit Judges, and FITZHENRY, 
District Judge. 

EVANS, Circuit Judge. The order denying bankrupt's application 
for a discharge of debts was made without any objection from any 
créditer. This is assigned as error. 

The référée, pursuant to the.requirements of a rule in force in the 
district wherein thèse proceed.^ngs arose, filed a certificate, the material 
part of which reàds as follows : 

"Pie [bankrupt]: has comniitted none of the offenses and doae none of the 
acts prohibited in subdivision. ",b" of section 14 of said act [Act July 1, 1898, 
c. 541, 30 Stat. 544 (Coinp. St. | 9.198)] except that he has committed an of-' 
fense punishable by iniprisonment as in said Bankruptcy Act provided, to 
wit: Ile knowingly aîid fraudulèntly made a false oath in this proeeeding 
on the 27th day of April, ,1918,i.8weanng that Schedule B attached tq his pe-v 
tition herein was a true stafement of ail his estate ; whereas such sclieàûle 

«gr^For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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was faisei in thât It flld not mention a: diSriiond ring ùf the value of $94 
owiied J)y him, aJid knowingly and fraudjulently omitted therefrom." 

Upon this certificate, and without other hearing, bankrupt was de- 
nied a discharge. 

[1] As a discharge opérâtes merely to extinguish creditors' daims, 
no one other than a créditer can be a party in interest. Under well- 
recognized rules of pleadings, strangers tb the proceeding cannot be 
heard to'object. This theory finds support in the statute. Section 14b 
reads : 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto by. the trustée or other parties in 
interest, at such time as will glve the trustée or parties in Interest a reason- 
able opportun! ty to be fuUy heard, and investigatç the merits o£ the applica- 
tion and discharge the applicant, unless," etc. 

The right of the trustée to file objections is further limited by a later 
clause in the same subdivision reading as follows: 

"Provided, that a trustée shall not interpose objections to a bankrupt's 
discharge until he shall be authorized so to do at a meeting of creditors called 
for that purpose." 

This conclusion is further confirmed by an examination of rule 32 
of the General Orders in Bankruptcy (18 Sup. Ct. ix) announced by 
the Suprême Court, and which we think inferentially limits the right 
to file objections to creditors. 

The foregoing citations would seem to deny to référées the right 
td interpose objections to discharges, as well as clearly recognizing the 
right of a bankrupt to a discharge, except in those cases where ob- 
jections are filed and after fuU hearing the court détermines that one 
of the six specified grounds for refusing a' discharge exists. 

[2] But any doubt as to the power of the référée to interfère in mat- 
ters of discharge is removed by section 38 of the act (Comp. St. § 
9622), wbith rêads : 

"Keferees respectlvely are hereby Invested * * ♦ -with jurisdictlon to 
* * * (4) perform such part of the duties, except as to questions arlsiug 
out of the applications of bankrupts for compositions or discharges, as are by 
this act conferred on courts of bankruptcy," etc. 

While the court may, notwithstanding this section, refer matters aris- 
ing out of bankrupt's application for discharge to the référée, the lat- 
ter acts only as a spécial master in such instances and not as référée. 
Suprême Court rule 12, subd. 3 (32 Sup. Ct. viii). 

[3] Nor should the court on its own motion interpose objections to 
the discharge; for courts do not create issues. They sit to try and 
détermine them upon présentation of the évidence by the parties in- 
terest éd. 

[4] We conclude that in ail applications seasonably made, where 
no objections are filed, the discharges should foUow as a matter of 
right. 

The order denying bankrupt's application for a discharge is revers- 
ed, with directions to enter an order granting the discharge. 
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INTERSTATE OOMiPRESSCO.v., AQNEW. !, r-;' :' , 

(Circuit Court of'Appeals, Eightii Circuit. March 29; 1919.) . '•■: 

-':', '''' ''" .' ■ No. 5012: ■■ ■ '■/'"■' 

Appeial and Ereob â=il69— Scope of Eeview— Issues Not Heabd BpLOW. 
On writ of error an appellate jcourt can only review those issues w'iilch 
were heard in tlie court below. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Action at lawby J. W. Agnewagainst the Interstate Compress: Com- 
pany. Judgment for plaintiff, which on error was reversed. 255 Fed. 
508, C. C. A. '^—. Oh pétition for rehearing. Denied. 

James R. Keaton, of Oklahoma City, Okl. (Frank Wells and David 
I. Johnston, both of Oklahoma City, Okl., on the brief), for plaintiff in 
error. '. 

Everett Petry, of Tulsa, Okl., for défendant in error. 

Before SANBORN, Circuit Judge, and TRIEBER, District Judge. 

TRIEBER, Pistrict Judge. Défendant in error in his pétition for 
rehearing calls our attention to the act of the state of Oklahoma, known 
as the Uniform Warehouse Receipts Act, of March 30, 1915 (Eaws 
1915, c. 288), and the fact that a number of the baies of cotton de- 
stroyed had been delivered to the plaintiff in error for storage there- 
after. 

We did not overlook that fact, but the effect of this act of 1915 was 
not raised at the trial in the court below. There was no référence tq 
it in the charge to the jury, nor did either party request any instructions 
as to the liability of the plaintiff in error under that act. The court in 
its charge declared the conditions in the warehouse receipts void as be- 
ing against the public policy of the state, evidently in déférence to the 
opinion of the Suprême Court of Oklahoma in Inland Compress Co. 
V. Simmons, 159 Pac. 262. The décision in that case was not based on 
the statute now invoked, but on a gênerai proposition of law. 

On writ of error an appellate court can only review those issues 
which were heard in the court below. It is not permissible for one 
to ask the appellate court to dispose of the case on a theory différent 
entirely f rom that on which the case was tried in the trial court. 

Counsel in their brief only called attention to the act of 1915 for the 
purpose of showing what the public policy of the state is. He stated 
in his brief: 

"As furtlier évidence of tlie tendency of public policy, a large number of 
the States of the Union, Includlng Oklahoma, hâve adopted what Is Isnown 
as the 'Uniform Warehouse Receipts Act,' prepareU by the American Bar A» 
sociation, which Is an effort to codify the common law thereon, and adopt the 
best and soundest rule in the èvent of variance of the authoritles." 

Nothing that was said in our opinion prevents the défendant in er- 
ror from raising that question by proper pleadings when the cause is 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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retried. The reversai by this court was "with instructions to grant a 
new trial and proceed in conformity with this opinion." 

In order that there may be no doubt as to what we hâve decided, we 
now State that the question of the liability of the plaintiff in error for 
the loss of cotton delivered for storage to the plaintiff in error after 
March 30, 1915) is not foreclosed by anything said in our opinion. 

The motion for rehearing is denied. 



STRYKER DEFl^ECTOR CO., Inc., t. PBRRIN MFG. CO. et al. 
(Gif euït Court of Appeals, Second Circuit. February 13, 1919.) 
: No. 146. 

1. Patinis iS=>288 — Jubisdicticn^Patbnt Infbingement— ^Agenct. 

Evidence held insufficlent to show that a jobber handling defendant's 
article, which it was clalmed infrlnged plalntlflf's patent, was the defend- 
ant's agent wlthln Judlcial Code, § 48 (Comp. St. § 1030), authorlzlng serv- 
ice upon the infringer's agent In certain cases. 

2. Patents <S=»288 — Infeingement — Jurisdiction. 

If jobbers forwarded orders to their principal in another state and the 
goods were shipped direct by tlie principal, the sale isConsummated out- 
side thé state, and there is no patent inf ringement *ithln the district 
under Judlcial Code, § 48 (Comp. St. § 1080), conferring jurisdiction in 
districts wTiere the infringement is commllted. 

3. Courts <®=?276— Jubisdiction^Waiving Objection. , 

Where a prellminary motion raising the question of jurisdiction was de- 
nied, an answer, specifically reservlng the objections previously made to 
the court's jurisdiction, does not waive the objection to the venue. 

4. Patents ©=5328 — Validity — Infringement. ' 

Stryker patent, No. 1,148,12.8, clalms 1 and 2, for incandescent electrlc 
light deflectors, held valid and infrlnged. 

Appeal from the District Court of the United Statçs for the South- 
ern District of New York. • ■, ■ ■ 

Suit by the Stryker Deflector Company, Incorporated, against the 
Perrin Manufacturing Company, Nelson J. Quirin, E. L. Allen, and 
Asch & Co., Incorporated. Decree reversed, aiid complaint dismissed 
as to the first three named défendants, and afïirrned as to Asch & Co., 
Incorporated. 

This appeal comes hère from a decree ofithe District Court for the 
Southern -District of New York sustaining pateiît No. 1,148,128, for 
a deflector for electric lamps; patent granted July 27, 1915. Appellee. 
is the assignor of the patent. It is designed for use in automobile head- 
lights. Below, there was a decree for appellee sustaining the validity 
of the patent, Éinding infringement, and the decree provided for ari 
injunction and an accounting. Défendants appeal. : 

Goldsmith & Fraenkel, of New York Çity (Lucius E. Varney, of 
New York City, of counsel), for appellants. 

Martin B. Cohn, of New York City (Thomas E. Boyd, of Buffalo, 
N. Y., of coUnsel), for appellee. 

©ssFor other cases see same topic & KEY-NUMBBR in'all Key-Numbered Dlgests & Indexe» 
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Befdfe ROGERS and M ANTON, Circuit Judges, and LEARNED 
HAND, District Judge. 

MANTON, Circuit Judge. At the hearing, the appellants appeared 
and sought an adjournment, which was refused. The appellants thus 
defaulted, and the trial proceeded. Appellee put in its proof , and a 
decree was entered, from which this appeal is taken. At the outset, 
the appellants challenge the jurisdiction of the District Court for the 
Southern District of New York as to the appellants Perrin Manufac- 
turing Company, Nelson J. Quinn, and E. L. Allen. Quinn and Allen 
traded' as a cOpartnership under the name of Perrin Manuf acturing 
Company. The former résides in Ohio and the latter in Michigan. 
Section 48 of the Judicial Code (Act March 3, 1911, c. 231,' 36 Stat. 
1100 [Comp. St. § 1030]), re-enacting the act of March 3, 1897, c. 
395, 29 Stat. 695, provides :^ 

"In sults brought for the infringement of letters patent" in the District 
Courts of the United States, "the IJistrict Courts of the United States shall 
hâve jurisdiction, in law or in equity, in the district of wliieh the défendant 
is an Inliabitant, or in any district in whicii tlie défendant, whetlier a person, 
partnership, or corporation, shall hâve eomnjitted acts of infringement and 
hâve a regular and èstablished place of business. If such suit is brought in a 
district of which the défendant is not an inliabitant, but in which such de- 
fendant has . a reg'ular and establlshed place of business, service of process, 
sunjmons, or subpœna Upou the défendant may be made by service upon the 
agent or agents engagcd in conducting such business in the district in which 
suit is brought." 

[1, 2] It is asserted that neither Quinn nor Allen fall within the 
provisions of the above section of the Judicial Code. Service was 
made upon the appellants named by serving P. M. Asch, secretary of 
Asch & Co., Incorporated, at No. 16 West Sixty-First Street in New 
York City. The marshal's return to the subpœna shows that the serv- 
ice was made upon Asch as représentative for the said appellants. The 
act of infringement in the Southern district consists of a sale by Asch 
& Co:, Incorporated, at its place of business No. 16 West Sixty-First 
Street. Unless Asch or Asch & Co., Incorporated, is in f act and in law 
the agent of the copartnership, the District Court had no jurisdiction. 
Westinghouse Electric Go. v. Stanley Electric Co. [C. C] 116 Fed. 
641. It appears, when M'r. Boyd entered the office of Asch & Co., In- 
corporated, and purchased the device which is said to infringe the 
Stryker patent, he asked the clerk in charge if Asch & Co., Incorporat- 
ed, were the New York représentatives of the Perrin Manufacturing 
Company of Détroit, Mich., and the man in charge stated that they 
were. Apart from this, there is the correspondence in the record be- 
tween it and Taylor & Co. of Buffalo. There were three letters signed 
by Asch & Co., Incorporated, and a f ourth by the Perrin Manufactur- 
ing Company, the latter dated at Détroit on a letter head indicating a 
New York address, as well as one in San Francisco, Dallas, and Toron- 
to. The New York, address appears to be the former address of Asch 
& Co., Incorporated, but the most thèse letters suggest was that Taylor 
& Co. were handling headiights of the Perrin Manufacturing Company, 
which were purchased through Asch & Ce, and dealt with a question 
256 F.— 42 
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of freight. allowancç> Thjçy ; iaiso icoptamed ' aji assyrançe that, the 
Perrin Manufacturing Company would protectAsch ^,-Çoi, Inçorpoi 
rated and their customers on the sales of the Pé'rriri "No-Glare" ; in 
other words, tji^t the ?errin Manvtfactwring Compapy was/^tanding ,be- 
hind Asch & Ce, Incorporated, the;jobber., iti fiandhng the èerrin 
"No-Glare." [ ' , .;,,, . ;';;.. , , ' '.\-\ r-[ 

Wç do-pot think that this circurastance- o,f the matiu facturer pro- 
tecting-the jobber or a prospective customer can by any stretch create 
a presumpt;ion that themanufacturer and jx)bber. are one an^ the same 
person or firm. While the record contains only the appellee's, proof, 
and we, mu^t examine this question iij light of the record, wç. believe 
that the proofs indicate that Asch & Co., Incorporated, was not tbç 
agent of the Perrin Manufacturing Company: i Asch & Co., Incorporât- 
ed's, letter. heads indicate no relation ofagertcy for the Perrin ^Manut 
facturing Company, nor was there any indication by sign on the office 
door or otherwise, at the place where Mr. Bpyd made his purchase. 
Therefore the testimony as to agency dépends upon the information 
fumished by the elerk in charge of Asch & Co., Incorporated, àt the 
tinié of the purchase. The language of the clerk'ls not inconsistênt 
with à relationship of that of manufacturer and jpbbér handlihg the 
product of the Perrin Manufacturing Company. .The guaranty to 
protect against charges of infringement contained in the correspond- 
ence is consistent with the relationship of principal and àjgent. The 
burden of proof was upon the appellee before it was entitled'tb a de- 
cree as against thèse appellants to establish the necessary jurisdictional 
facts. We are not satisfied it has proven that the act ôf the single 
sale of Asch & Co., Incorporated, of the Perrin "No-Glare" shade is 
sufficient to confer jurisdiction of the District Court as against Quinn 
and Allen. Indeed, if Asch & Co., Incorporated, were the représen- 
tatives of the Perrin Manufacturing Company in New York, it may 
only hâve meant that they solicited orders and forwarded them to its 
principal at its home office in another state, and that the goods were 
shipped direct by the principal. Thus the sale wôuld hâve been con- 
summated in another jurisdiction, and it would not constitute an in- 
fringement of patent within the district so as to confer jurisdiction. 
Tyler Co. v. Lùdlow-Saylor Co., 236 U. S. 723, 35 Sup. Ct. 458, 59 
L. Ed: 808. 

[3] The question of jurisdiction was raised on a preliniinary motion 
and denied. An answer was liled by the appellants "reserving to them- 
selves the benefit of the objections heretofore taken by them to the 
sufficiency of process upon them and to the jurisdiction of the court 
over their persons." By this they reserved the right to urge this ob- 
jection to the venue, and the objection has not been waived. Hark- 
ness v. Hyde, 98 U. S. 476, 25 L. Ed. 237; Southern Pacific v. Den- 
ton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. 

[4] As to Asch & Co., Incorporated, we are of the opinion that the 
decree below should be affirmed. In concluding thus, we hold that the 
patent in suit is valid and infringed. 

The invention relates to â deflector whicH is designed most partic- 
ularly on incandescent electric lights of automobile headlights. Its 
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object is the production of a deflector, simple àndinexpensive in con- 
struction, which can readily be applied to and rémoved from incan- 
descent iights of the types of headlights now in gfeneral use. So that 
only the roadway aheâd of the automobile is illuminated to the waist 
line of a person standing in the street or riding in a car, leaving the 
spacé above this line in darknésâ^ thus avoiding^dazzling or bltnding 
the eyes of persons by the glare of the headlights. This deflector, 
which is applied tb the lamp bulb, comprises a rear shield of sheet mét- 
al having a degree of flexibility and of semiglobular form, so as to 
embracè and ctovCr jiarts of the rear side and under side of the globu- 
lar bulb. It also provides in its rear part an opening which is adapted 
to receive the shank of the lamp. The front part of the rear shield is 
so constructed as to form jaws Which extend forwardly upwardly be- 
yond the axis of the lamp bulb on diametrically opposite sides there- 
ôf , thus causing the rear shield section to grip and embrace slightly 
more than one-half of the globular form of the lamp. The upper front 
portions of jaws engage frictionally with the lamp bulb for holding the 
rear shield section securely on the bulb. In addition to this rear shield 
section, there may be employed a front shield which is constructed in 
the form of a cap which engages the central part of the front side of 
the lamp bulb and fits over the tip projecting forwardly from this part 
of the bulb. The front shield section is retained in place on the lamp 
bulb by Connecting its rear edge with the front edge of the rear shield 
section by means of longitudinal springs arranged on diametrically 
opposite sides of the shield sections and adapted to engage on the hor- 
izontally opposite sides with the lamp bulb. In placing this deflector 
on the electric light bulb, it is necessary to first slip the rear shield with 
its opening over the shank of the bulb and spring the foremost parts 
or jaws over the bulging sides of the bulb and stretch the spring suffl- 
ciently to permit of the engagement of the front shield section over the 
tip of the lamp, after which they are reliably held in place and pre- 
vented from becoming detached. This provides for a removable shade 
as occasion requires. The efi^ect is to provide for the control of the 
rays of light as above indicated, the head of the automobile is illuminat- 
ed high enough for ail practical purposes to insure safety of travel, 
while the space above the axis of the lamp is maintained in substan- 
tial darkness, thereby avoiding the dazzling glare on the eyes of per- 
sons in front of the automobile. 

Claims 1 and 2 of the patent in suit, which are relied upon princi- 
pally by appellee, are as follows: 

"1. A deflector for incandescent electric lamp bulbs comprising a rear shield 
section adapted to cover parts of tlie rear and underside of the bulb and an in- 
dependent front section adapted to cover the central part of the front side 
of the bulb and connected with said rear section. 

"2. A deflector for incandescent electric lamp bulbs comprising a rear shield 
section adapted to cover parts of the rear and underside of the bulb and a 
front section adapted to cover the central part of the front side of the bulb, 
and a flexible connection between said front and rear shield sections." 

In the effort to defeat the appellee, we are referred to the prior art, 
Lennon's patent No. 1,137,221 and the McLean patent. No. 1,146,269. 
Thèse patents were not part of the prior art when Stryker filed his 
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application on March 29, 1915. Both the Lennon and McLean appli- 
cations were pending at the time, but we think that the test of priority 
of application does not apply, for the reason that we are of the opin- 
ion that Stryker has discovered a différent invention from either Len- 
non or McLean, and that they are therefore not rival inventors. The 
Lennon patent, No. 1,130,180, was part of the prior art when Stryker 
filed his application, but we do think that there is a différence and 
an improvement in the Stryker patent, for the cap on the end effected 
a change, and some of the rays of the lower hémisphère were allowed 
to reach the roàd. The Lennon patent, No. 1,130,180, provides for a 
deflector where the body portion is made of one pièce, and not of two 
pièces which are connected with each ptlier and which engage the front 
and rear sides of the bulb. It does not présent two distinct sections 
as does the patent in suit. 

In the McLean shield deflector, the shading is donc by applying 
light-intercepting éléments permanently to the bulb, and in the patent 
in suit the shading is done by two interconnecting shades which are 
removable from the bulb. 

We are of the opinion that the prior art does not invalidate the pat- 
ent in suit; also that claims 1 and 2 are infringed. The active infringe- 
ment being proven by the sale of Asch & Co., Incorporated, we shall 
affirm as to it. The decree will therefore be modified by reversing as 
to Perrin Manuf acturing Company, Quinn and Allen, and the com- 
plaint dismissed and affirmed as to Asch & Co., Incorporated. 



GENERAL ELECTRIC CO. v. CONTINENTAL FIBRE CO. 
(Circuit Court of Appeals, Second Circuit. February 13, 1919.) 

No. 174. 

1. Patents ©=75— I'biob Public Use— lOxPEUuntKTAL Use. 

The us« of a number of gears made of compressed ' cotton flbers in a 
plant where the inventor of sueh gears was employed for experiment, ami 
to convince skeptical superior.»! of thelr merit, is not a public use whicli 
will defeat the right to a patent on an application flled more thari two 
yéars after the first gear was cotistructed, but less than one year àfter 
sucli gears were on the market. ' i ' 

2. Patents <®=110 — Application— Contintjance , or Formes Application, 

An applicaiion for a patent for gears macte of compressed textile ma- 
terial, the specitic material used being cotton batting, descrlbes thè same 
invention as a prior pending application de.soribing- the material as com- 
pact layers of textile fibers ; and; there being. .no shi>\ving of thelr inten- 
tion to abandon the original invention, the subséquent application, can be 
treated as a continuation of 'the former.; . ■ 

3. Patents i®=Ci) — Anticipation; — Vague PuBi,iGATJC);(r. , ,,. 

A publication that auother flrm had sent,çut a catalogue. nf a i^ilent 
gear made of flber of prepared cotton is too vague to enable an expert to 
earry the' device into p,ra,c,tilcal;use,.i'àp^' ;does; iiotiDVSilidaîe: aisubaeqjient 
patent for ^ gear, madfi of çompressj^d, ccttton ^beifs. , , _, • . ,j- <: n, , , , 

^i=3Fi)rollier' cases see feamctopic & KBY^NUaiBBR'iiiàll'Jtey-Nuitib'BrBd DigestsS iMexés 
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4. Patents <ê=32S — Constbuction — Limitation of Claims — Novel Inven- 
tion. 

The use of cotnpressed textile fabrics, unchanged by vulcanizing, for 
gears, was fundamentally new in the gear art, thougli a siinilar use had 
tieen inade in otlier arts, and tlie Miller patent No. 1,061,770, for gear 
composed of that material, is entltled to the advantages of broad équiva- 
lence flowing from absolute novelty of Invention. 

!^, Patents ©=,'>28 — Infringement — Compressed Piber Geaks. 

The Miller patent, No. 1,061,770, for a gear of compressed textile fabrlcs 
and means for holding the material in a compressed state, is Infringed by 
a gear composed of libers held in place by the patented composition baké- 
lite; since the fundaniental nierit of the patented gear is the résistance 
of a large number of libers within a small space, whitli is also the funda- 
mental merlt of the infringirg article. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by the General Electric Company against the Continental Fibre 
Company for inf ringement of patent. Decree for défendant, and com- 
plainant appeals. Reversed and remanded. 

Action Is upon claims 1, 2, 3, 5, and 6 of patent to Miller dated May 13, 1913, 
No. 1,061,770. 

The subject-matter of the patent is a "gear wheel." Clalm 3 Is as foUows: 

"A gear composed of compressed f.pinnable textile flhers and means for 
holding sald material in compressed state." 

This claim is tyincal of ail those in suit exeept No. 6, whleh Is as follows : 

"A gear having its toothed body portion composed of layers of textile fabric 
niade of spun yarn." 

The thing invented by Miller, descrlbed in the spécification and sold by the 
plaintiff cnmpany, is a gear or cog^vheel made of cotton hlghly compressed 
and held under compression by metallic end-plates secured by rivets passing 
through the compressed cotton which provides the teeth. A dise or blank 
is made in this manner and teeth eut to suit, as bas long been the custom in 
respect of métal ciigs. 

Miller was in 1008, and long had been, the master millwright of the plain- 
tiff ; he recognized, as had many other machinists and inventors, that the 
désirable qualifies of a geiir were that it should be strong, durable, tough, 
elastic, oil and water proof, not subject to atmospherie or thermal changes, 
not attractive to vermin, and as noiseless as possible. 

It was part of hls worlc to wat(h and overhaul (among others) a machine 
known as a punch and sliear, capable of shearing boiler plates up to 1% Inches 
in thickness. Ile tried every type of gear wheel known, and flnally thought 
of attempting to make one out "of cloth — one morning while I was pulling my 
clothes on." He thereupon made a gear blank out of a worn-out bulling wheel, 
a tool composed of layers of cotton or linen canvas; tried it on a small ma- 
chine; and shortly, out of similar rag-bag material, made a cog which actu- 
ally drove the above-mentioned punch and shear for several years. Miller 
communicated what he had done to bis superior ofBcer, Mr. Riddell, himself an 
iuventor in this Une of mechanics. Plaintiff, as Miller's assignée, filed appli- 
cation for a patent on l'ebruary 12, 1909. 

Conteniporiineously Miller made more wheels. They were iilaced in iu- 
creasing numbers ou tools in plaintifiE's factories, and cxperiments were con- 
ducted with textile materials other than woven cotton cloth, with the resuit 
that what is cominonly known as cotton batting came to l)e used ; and, the 
value of Miller's gears baving been experlmentally demonstrated, plaintiff 
offered them for sale in the latter part of 1910. The public appréciation of 
the product is .suliiciently shown by the growth of sales from 1,570 gears lu 
the year 1911 to anuual sales of slightly under 200,000' immediately before 

.'©=5For other cases see saine topio a KEY-NUMBBR lu ail Key-Numbered Digeats & Indexes 
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the trial of thls cause. It Is admitted that Milier's gcar possesses ail of tho 
désirable qnalitles herelnabove ennmerated. 

It Is rare that the history ftnd development of any invention Is shown so 
clearly and wlthout any contradiction whatever. 

When application was filed in 1900, Miller had not made. gears of cotton 
batting, and, while he fully disClosed the advance embodied in his cotton cogs, 
he described his new component as consisting of "layers" or "plies" of "textile 
fabric," and propounded as a ttYpical elaim "a gear having a toothed part oom- 
posed of compacted layers of textile fabric," His application . was rejected ou 
références , uiwn which no reliance is now placed. Indeed, i,t is difficult to 
understand the office attitude displayed by the file wrapper contents. 

On July 26, I&IO, the word "fabric" was in some instances ainended to 
"material." But on June 27, 1911, a new application was filed specifically as 
a continuation of the application of 1909. In ail of the claims propounded 
and finally allowed (exeept the sixth), the body of the gear was described as 
of "textile material" ; but the sixth daim has from the, beginning adhered to 
the phrase "textile fabric." The words "splnnahle textile flbers" came in by 
amendment as a concession to office opposition which was finally overcome 
only by appeal to the examinera in cbief. 

The application of 1911 was filed within a year of the last office action on 
that of 1909. 

Défendant does not manufacture gears, but makes and sells dises capable 
of beiug eut into gears by any trained mechanic, which dises are composed 
of layers of cotton duck impregnated with and surrounded by a substance com» 
mercially known as "bakélite." The content of each gear is approximately 
60 per cent, cotton duck and 40 per cent, bakélite, which latter is, an invention 
of Mr. L. H. Baekeland, consisting of a mixture of "phénol, or Its homologues, 
and formaldehyde, or its polymers." This mixture, when suflSciently heated, is 
transformed into "a hard body unaffected by moisture, insoluble by alcohol or 
acétone, Infiisible and résistant to aelds, alkalies and almost ail ordinary 
reagents." Baekeland patents, Nos. 942,699, 942,852. 949,671, 1,019,406. The 
production of this hard, infusible, and indecomposible bakélite is hastened, 
and improved by adding pressure to beat, because pressure hastens the process 
of hardening and avoids air bubbles. But pressure is not necessary to make 
bakélite ; beat applied to tlie aforesaid mixture will do it in time. And It is 
in resuit the same substance with or without pressure added to the beat. 

It is not doubted or denied that defendant's compoimd of cotton duck and 
bakélite makes a gear functioning exactly as does Milier's. It is denied that 
this resuit is obtained in the same way, for the same reasons, or by substan- 
tially the same means. 

The court below held the Miller patent valid but not infringed by a cog 
wheel made of defendant's product. From decree aecordingly plaintifC ap- 
peals. 

Charles Neave, of Boston, Mass., and L. F. H. Betts, of New York 
City, for appellant. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B» 
Kerr, of New York City, Vernon E. Hodges, of Washington, D. C.,. 
and John C. Kerr, of New York City, of counsel), for appellee. 

Before ROGERS and HOUGH, Circuit Judges, and MAYER, Dis- 
trict Judge. 

HOUGH, Circuit Judge (after stating the facts as above). In this 
court some measure of invention in Milier's patent is no longer denied. 
Nor is it doubted that a cotton-rag gear wheel was made and used in 
August, 1908, as above set forth. 

It is contendéd: 

(1) That a claim for a gear of "spinnable textile fibers," if constru- 
ed to cover one made of cotton duck, is invalid; because there were 
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two years of public use prîor to the application of June 27,- 1911, of 
Miller's •original cotton gear which was composée! of a "textile fab- 
ric" — ra phrase plainiy covering cotton duck. 

(2) Even if Miller's date of invention be allowed as August, 1908, 
certain English publications, as early as March 20, 1908, regarding 
"Unica silent gears made of fiber of prepared cotton," are suffi'cient 
évidence of anticipation. And 

(3) There is no infringement even of the sixth claim, because de- 
fendant's product is not composed of layers of textile fabric, but of 
bakélite reinforced by such layers, and the completed gear dise is a 
^'solid, hardened, homogenéous mass" wholly différent "in nature and 
attributes" from Miller's collection of fibers held together "by pres- 
sure applied externally." - 

[ 1 ] 1 . We incline to think that the record does not show two years 
of public use before June 27, 1911. Any use, public or otherwise, of 
Miller's réduction to practice largely depended upon the favor with 
which his device was received by his superior, Mr. Riddell. That 
gentleman had the conservatism of one who had himself taken out a 
patent in the same fîeld of art (No. 464,896) ; and it was not until June 
of 1909 that hè said of Miller's gear: 

"We hâve the goods heie (i. e., In the General Electric Works) runnlng 
every day, giving ii jiiuctkal démonstration, some glviiig the hardest klnd of 
service." 

There were then some 70 or 80 wheels in use, and Mr. Riddell said 
of them: 

"S(jiue of oiir own eu!;iiioer& and others with whom I liave spoken liave beeu 
Inclined to poke tuu at the idea. X was niy«elf incllned to be a little skeptical 
when the uiatter was lii'.st broiight to niy attention." 

Indeed, the gênerai attitude of practical men toward the new de- 
parture is well illustrated by a facetious proposai for a "catalogue cov- 
er" for Miller's "new process rag pinion," whereby it is stated (with 
appropriate illustrations) that the raw material is to be obtained from 
the family wash Une, and a branch office established at "Bellevue." We 
do not think that Miller's invention passed beyond the stage of daring 
experiment until this attitude of satirical disbelief had been forgotten 
and the commercial article was offered for sale — an event which did 
not occur until the fall of 1910. 

[2] But irrespective of the foregoing finding, we hold that as mat- 
ter of law Miller was justified in calling his application of 1911 a 
continuation of that of 1909. There never was any allowance under 
the earlier spécification. Such décisions as Weston v. Empire, etc., Co., 
136 Fed. 599, 69 C. C. A. 329, do not apply. It is not doubted that 
one application may, under certain circumstances, be a continuation 
of a prior application (Model Bottling Co. v. Anheuser, 190 Fed. 573, 
111 C. C. A. 389) and it is not asserted in this instance that there was 
any abandonment of invention, which is a différent thing from aban- 
donment of application (Western Elec. Co. v. Sperry, 58 Fed. at page 
191, 7 C. C. A. 164; Hayes-Young, etc., v. St. Louis, etc., Co., 137 
Fed. 80, 70 C. C. A. 1). 



664 25C FEDERAL REPORTER 

We doubt not that Miller filed his second application in order to add 
or insert language apt for describing his use of cotton in a cruder state 
than that of woven cloth ; but he abandoned nothing by intent. His 
applications were co-pending, and the matter is far within our déci- 
sion in Victor, etc., Co. v. American, etc., Co., 145 Fed. 350, 76 C. C. 
A. 180; and Corrington v. Westinghouse (C. C.) 173 Fed. 69. Where 
an intent to continue is manifest (as it is hère), or is proven, the ques- 
tion is (as put in the Victor Case, supra) whether the spécification of 
the earlier application was sufficient as a basis for the claims ultimate- 
ly founded on the later application. Or as put in Field v. Colman, 40 
App. D. C. . 598, the doctrine of continuity "broadly dépends upon 
whether the substituted application is for the same invention as that 
disclosed in the original application." 

Applying thèse rules, the queries in this case, concret ely put, are 
thèse: Could the claims in suit bave been properly issued on the 
original spécification; or, if ail the claims had used the vvords "tex- 
tile material" or "textile fabric," would it hâve been an infringement 
to make gears not difïering from Miller's first embodiment otherwise 
than by substituting cotton batting for cotton rags? 

We answer both thèse questions in the affirmative for reasons large- 
ly depending upon the nature and importance of Miller's invention, as 
hereinafter set forth. We therefore hold the patentee's date of in- 
vention to be August, 1908. 

[3] 2. The défense based upon publications regarding the English 
"Unica" gears rests upon extracts from the periodicals "Engineering," 
and "The Practical Engineer" of London, dated March 20 and No- 
vember 27, 1908.. 

Assuming the invention date above awarded Miller, only the earliest 
publication requires attention, and that consists in a statement that— 

Certain maiiufacturers "hâve sent out a eatiilogue of tlieir TJniea sileiit 
gears made of fiber of prepared cotton. Thèse, it is stated, are unafflected by 
oil. ♦ • *" 

The later publications speak, one, of the pinions, as "made of com- 
pressed cotton" ; the other uses the words "prepared cotton." 

While the évidence is persuasive that the Unica gears were merely 
a variety of vulcanized fiber gears, we reject the publication of March 
20, 1908, and would reject the subséquent publications, if they were 
relevant, on the ground stated fully in Baedische v. Kalle, etc., 104 
Fed. 802, 44 C. C. A. 201. The vague statements of resuit contained 
in the newspaper articles ofïered in évidence would not bave given in 
1908, to even the most skilled, any information enabling an expert to 
carry into practical use Unica gear, or any other mechanical device. 
Therefore any or ail of them are insufificient to invalidate the patent in 
suit, or even to hmit or modify its scope. 

[4] 3. Whether infringement exists is a question depending large- 
ly on the importance attached to Miller's invention. If the art of pro- 
ducing silent, waterproof, vermin-proof, tough, durable, and elastic 
gears be considered as an art by itself , there is no prior art detracting 
fronj or limiting Miller's inventive conception. Noiseless gears had 
long since been a desideratum, and nonmetallic substances, i. e., wood. 
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rawhide, leather, papiér-mâché, and vulcanized fiber, had ail been tried 
and found wanting. The use of textile fibers unchanged by vulcaniza- 
tion was f undamentally new in the gear art ; and prior patents for 
buffing rolls (Poole, 188,670) and friction wheels (Rockwood, 300,013) 
are entirely irrelevant. 

Whatever advantages, therefore, in respect of breadth of équiva- 
lents flow from an absolute novelty of inventive thought — are justly 
due to Miller. 

[5] Whether the bakélite gear produces Miller's resuit in substan- 
tially Miller's way dépends f undamentally on ascertaining the reasons 
why the original cotton-rag cog wheel worked and kept on working 
for several years. 

We find that by compression of spinnable fibers, whether contained 
in cotton batting or in cotton cloth, the patentée obtains an enormous 
number of thèse fibers in frictional contact contained in a very small 
space. 

The initial pressure exerted in the process of manufacture dépends 
upon the original looseness of fiber in the raw material. Cotton batting 
requires more pressure than cotton cloth. 

But when the requisite number of fibers hâve been compressed into 
the requisite dimension, a considérable part of such compression is 
permanent, and the back-pressure or expansive tendenCy of what is 
held between Miller's containing plates is (in respect of cloth gears) 
sometimes as low as 500 pounds and (in the case of a cotton batting 
gear) never higher than 2,500 pounds. Thus, the merit or working 
virtue of the patented gear consists solely in the présence witliin a 
given space of a relatively enormous number of vegetable fibers in 
frictional contact with each other. The only function of the métal 
sides and rivets is to keep thèse fibers in place. 

Defendant's product, size for size, bas, we are convinced, substan- 
tially the same number of fibers, which are also in frictional contact, 
and held in place, not by métal sides, but by the interstitial permeation 
of bakélite — a substance in itself and its attributes most remarkable, 
but which in relation to gears bas no other relation to the cotton fibers 
that enable the gear to do its work, than bas the métal container of 
Miller. The whole contention on the question of infringement is 
summed up in the inquiry whether defendant's product is cloth rein- 
forced with bakélite instead of métal, or whether it is composed of 
bakélite reinforced with cloth. 

It being plainly true that for gear purposes the only strength in de- 
fendant's article is that of the cloth, it must follow that defendant's is 
a cloth gear held together by bakélite. This remarkable substance is 
as brittle as it is hard and unchangeable. A pure bakélite gear would 
be worthless for the lightest machinery. There is no chemical change 
wrought by the mechanical union between cloth and bakélite ; the cloth 
remains cloth, and the bakélite remains bakélite. The sole function of 
the bakélite in defendant's gear dise is the same function as that of 
the rivets and métal sides in Miller's original device. 

The fact that it requires no more than 750 pounds initial pressure 
to drive defendant's cotton cloth into desired contiguity, fiber to fiber. 
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is much dwelt upon in def etisei : This' niay weli 'be a mknufaeturing 
advantage orl defend'ant's side. ^he pressure i» substantially the same 
as the ultimate pressure or back pressure dn Miller's cloth'gear. But 
bakélite is neither compressible; ductile; nor elâstic ; ' and when baké- 
lite is the holder, container, or restrainer of pressure, whatever shape 
is given by the initial compression remains absolutely, fixed as soon 
as the bakélite harderts; 

For thèse reasons we consider that defendant's product responds to 
ail the claims in suit; that the claims cover a basic and whoUy novel 
idea, vîz., the attainment of a strength sufficient to drive heavy ma- 
chinery by juxtaposing a sufficient number of feeble textile fibers' with- 
in a given space ; and that this thought, whicb vitalizes the patent in 
suit, is the same thought which enables defendant's gears to do their 
work. It may well be that in attractiveness of appearance, and light- 
ness of weight, defendant's bakélite retainer of compression is su- 
perior to Miller's métal sides. But vvhat makes the gear a gear is the 
same thing in both products. Therefore infringement exists. 
' It is said that bakélite gear is "self-sustaining." This is only true in 
the sensé heretofore pointed out, viz., that no plates or rivets are re- 
quired because the bakélite itself, by coating or permeatlon, is a fair 
and indeed an exact mechanical équivalent to the end-plates and the 
rivets of plaintifî's gear wheels. 

As défendant does not make or sell completed gears, but a material 
which when in dises makes gear making easy, and when in other f orms 
may hâve other uses not related to machine driving, the in j miction 
to issue under this décision may require careful drafting; but this 
record enables us to do no more than call attention to a question that 
may be important — and may amount to nothing. 

We may say (but for lack of évidence this is not a holding) that we 
perceive no reason, on this record, why defendant's product cannot 
be used, if suitable, for any purpose not amounting to a gear; that 
being the sole subject of Miller's patent. 

Decree reversed with costs, and cause reinanded for further pro- 
ceedings not inconsistent herewith. 
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CROPP CONCRETE MACIIINKRY CO. et al. v. STANDARD SCALE & 

StPPLY CO. 

■(.Circuit Court of Appeals, Seveiith Clrciilt. Jimuary 7, 1010. RçUearlng 
Denied Jlarch 4, 1010.) 

Nois. 2.=52G, 2527. 

1. Patents. ©=3155 — Ei:fect of Disclai.mer. , , 

A otîàiinant of a generic invention does not lose hls rlght by doclinlnç 
to cl aiiii some other person's suhsequpntly devlsed fonn. 

2. Patents (S=>328^^1nfeingement. 

Gropp patent, Noi 047,196, dated Janiiary 18, 1910, claims 1, 2, 3, 4, 7, 9, 
12, 13, 14, and 16, for a concrète mixer, lield valld and infringed ; patents 

®=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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to Ransome, No. 322,006, No. 804,803, and No. 870,797, to Burns, No. 
661,487, and to Koberts No. 845,435, not being pertinent. 

Appeals from 'the District Court of the United States for the East- 
ern Division of the Northern District of IlHnois. 

Proceedings between the Standard Scale & Supply Company and 
the Cropp Concrète Machinery Company and Andrew J. Cropp con- 
cerning patent rights. There vvas a decree in favor of the former as 
to one claim, and in favor of the latter as to other claims, and they 
both appeal.' Decree in favor of the former reversed, and that in favor 
of the latter affirmed. 

George L. Wilkinson and Percival H. Truman, both of Chicago, 
m., for appellant. 

Frankhn M. Warden, of Chicago, 111. , for appellee. 

Before BAKER and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Cropp Companv and Cropp obtained a de- 
cree that claims 1, 2, 3, 4, 7, 12, 13, 14, and 16 of patent No. 947,196, 
January 18, 1910, to the company as assignée of Cropp, for a concrète 
mixer, were valid and infringed by the Standard Company's machine. 
No. 2526 is the Standard Company's appeal from that finding. In the 
same suit a complaint based on claim 9 was dismissed on the ground 
of noninfringement, and the appeal in No. 2527 assails that ruling. 

Claim 9, which relates to the charging means, reads as f ollows : 

"9. The rotary mixing réceptacle liavlng at its receivlng end a charging de- 
vice consisting of a centrally apertured disk secured to the réceptacle, and a 
séries of blades extended at their outer ends from tlie disk inwardly and dl- 
agonally with respect to the réceptacle for a short distance from the disk for 
the purpose of directlng the material into the réceptacle, .said blades having 
their portions adjacent to the disk of substantially the same width as said 
disk from the opening thereln to its periphery and their inner portions wid- 
«ned." 

Portable machines, of rotary drum type, for mixing batches of con- 
■crete, are used in situ in various building opérations. In prior ma- 
chines the opening at the receiving end w^as so high from the ground 
that the workmen in bringing the mâterials had to wheel their bar- 
rows up a staging. In the structure of claim 9 this difficulty is obvi- 
ated by reason of the large size of the aperture in the disk; and at 
the same time the mixing capacity of the rotary drum is preserved by 
the action of the peculiarly formed and arranged diagonal blades. 
Utility is manifest. Nothing in the prior art gives any hint of the idea 
embodied in claim 9. Invalidity is predicated solely upon Patent Of- 
fice proceedings which resulted in Cropp's inserting the following dis- 
claimer in his application : 

"I hereby disclaim the following claim, to wit: In a mixer, in comblna- 
tipn, a reyoluble drum, means therein to agitate and mix the material, a con- 
tinuons séries of clrcularly arranged charging pockets located at one end of 
the drum wlthin its eylindrlcal wall and ciosed at their outer ends, the open 
inlets of the pockets being turned toward the axis of the drum, a circular 
head having its periphery contaetlng with the tops of the pocket walla and set 
in from the adjacent end of the drum, and means to introduce material to 
,the inlets of the pockets outside of said head." 
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[1] In Reed v. Cropp Concrète Machinery Co., 239 Fed. 869, 152 
C. C. A. 653, the history of the three-cornered interférence between 
Cropp, Reed, and Sanborn and the relation of the disclaimer to Cropp's 
claim 9 were fully considered. Though the decree in that case may not 
be res adjudicata, we,find no reason in the présent record for hesitating 
to say stare decisis. Cropp's appHcation described two forms of the 
"low-charging". structure. His claim 9 was aptly worded to cover the 
genus exemplified by his two forms. Later Sanborn disclosed an- 
other form and claimed it in the words subsequently copied by Cropp 
in his disclaimer. When Cropp was invited tp interfère, he repHed 
that he was not the inventor of the Sanborn species. Manifestly nei- 
ther Cropp nor the Patent Office understood that he was thereby con- 
fessing that he was not the inventor of the genus, for otherwise Cropp 
would not hâve continued to prosecute, and the Patent Office would 
not hâve allowed, claim 9. Indeed, the Standard Company does not 
seriously dispute the légal principle involved in the Reed case, namely, 
that a claimant of a generic invention does not lose his right by de- 
clining to claim some other person's subsequently devised form. 

Nevertheless it was open to the Standard Company to défend on the 
ground that Sanborn or Reed Had been the first to devise any form 
of "low-charging" mixer, and that Cropp consequently was not entitled 
to hold his generic claim. In the Reed Case, the burden of proving 
priority was on Cropp ; hère it is on the Standard Company. Though 
there is some additional teStimony, it relates in the main to the de- 
velopment of the second form described in Cropp's application. Re- 
specting Cropp's création of the first form, and therefore of the genus, 
the évidence which led vis before to an affirmative finding in Cropp's 
favor is now considered sufficient to repel the Standard Company's 
attack npon the prima facie validity of the claim. 

In the claim the charging blades are described as "having their por- 
tions adjacent to the disk of substantially the same width as said disk 
from the opening therein tp its periphery." In the Standard Com- 
pany's machine the outer portions of the charging blades are of slight- 
ly less width than the "disk frpm the opening therein to its periphery." 
But the proofs leave it sufficiently clear that the Standard Company 
obtains the full resuit of Cropp's "low-charging" machine by charg- 
ing blades formed, arranged, and operating according to the principle 
disclosed by Cropp. The proven departure was therefore not suffi- 
ciently "substantial." 

Claim 13 is a fair statement of Cropp's invention of discharging 
means: 

"13. The rotary luixing réceptacle linvini; an opening in its discharging end, 
a chute located in said opening ond extended into, the réceptacle, a door piv- 
otally mounted withln tlie réceptacle and udapted to open and close the chiite 
and to assist in guiding the niaterial thereto, a plate secured to the réceptacle 
at its discharging ena and extended radially thereinto wlthin the path of tlie 
door, and another plate diagonally disposed from the last-nanied plate par- 
tially across tlie inner surface of the réceptacle." 

Through an opening at the discharging end a chute extends into 
the drum. This chute is rigidly secured to and revolves with the drum. 
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During the mixing pro.cess' a door, pivotalîy mouiited within the drum, 
çovers the opening of the chute. This door-covered chute and the 
two plates, mehtibned in the çlaim assist in the mixing process. When 
it is desired to discharge the mixture, the door is thrown open b}- 
means of a lever outside the drum, and the door then bears against 
the radial plate. , A flange along the inner edge of the door co-operates 
with the door, the radial plate and the diagonal plate in guiding the 
material into the chute. Thèse parts obviously may be, and in prac- 
tice are, so rélated to the capacity of the drum and the capacity of a 
barrow that at each révolution one barrovir load is discharged, and so 
the workmen in file wheel away the mixed batch. 

In the prier art we find hothing that dénies the patentable novelty 
of this combination of means. Patents to Ransome, No. 322,006, No. 
804,803, and'No. 870,797, to Burns, No. 661,487, and to Roberts, No. 
845,435, are not pertinent, because the discharge spouts are not at- 
tached to and do not revolve with the drum. McKelvey's patent, No. 
751,541, is for a rotary feeding device for concrète mixers. This con- 
tains a chute which 5s rigidly attached to and revolves with the drum 
of the feedér and extends from the interior of that drum into the "high- 
charging" opening of a mixing drum of the prior art. The mouth of 
the chute is the full width of the feeder. Along one edge of the chute 
within the feeder a. door is pivotalîy mounted. This door is rectangu- 
làr in shape, and extends axially from side to side of the feeder and 
radially frohl its hinge to the periphery of the feeder. While the con- 
crète materials are being dumped into the "low-charging" opening of 
the revolving feeder, the door is held over the mouth of the chute by 
means of a lever that extends outside the feeder. When the materials 
are to be fed into the mixqr, the door is thrown open till it bears 
against lugs on the interior of the feeder's periphery. As the feeder 
revolves, the doof lifts and throws the materials into the chute and 
thence into the mixer. McKelvey's feeder, as he suggests, could itself 
be used as a mixer by providing it with the customary mixing plows 
and blades. Granting full Weight to the Standard Company's asser- 
tion that McKelyey, therefore, shows a concrète mixer embodying a 
combination of a revolving drum, a chute attached to and revolving 
with the drum, and a door pivotalîy mounted within the drum, and 
adapted to open and close the chute and to guide the material into the 
chute, we agrée with the trial judge that the McKelvey disclosure does 
not forestall the Cropp concept. Cropp's claims, read in the light of 
his description and drawings, call for a chute that extends but a little 
wa]j^ into the drum, and is so. associated with the door, the flange, the 
radial plate, and the diagonal plate that the combination constituting 
the discharging means does not impede or interfère with the charging 
and mixing means at the other end of the drum, but, on the contrary, 
co-pperates in the final stages of the mixing, does not form a dam 
across the stream, but only a wing dam, and does not lift up and ex- 
pel the entire contents at a single throw, but is so proportioned to the 
capacity of the drum that only a predetermined fraction is discharged 
in one révolution; and inasmuch as the conception of this resuit and 
of the mechanical combination to produce it is not found in the prior 
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art, thefe is no basis.fo^- rejecting .jtbci, Patent Office's attribution ojE 
thjs aebiey.ernerjt to the créative imagination of an inventor.,., 

[2,] The question of infringemer^t, is really inarfbwç.^ to claim 1. 
In Cropp's drawings and description, an,d |in his commercial structure, 
the chute is segmentai in cross section and ifetapered inwardîy ; the 
door has its free end eut to match-, the taper of the'chuter; and the 
radial plate is tapered. to correspond, with the tapered.eufi of tlie door. 
Claim 1 Calls for the tapered chute and , door. J^p the .Standard Com- 
pany's machine the chiite is tapered, : but the doQr is reqtangular and 
more.than covers the mputh of the chutç. With theuse pf. a rectàngu- 
lar door a large part of the radial stop plate may be and is dispensed 
with; and the flange along the inner edge of the door hàs been taken 
oiï and faistened to the edge of the chute. . When the Standard Cpm- 
pany's door is shut, ail the Cropp functions are pëirf prm^d'. When it 
is opened, the superfluous métal of the rectangular door does service 
for the omitted portion of the radial stop plate ; the diagonal plate per- 
f orms its regular ofHce ; the flange opérâtes in ,the same way ; and ail 
together, the chute, door, flange, stop plate, aiid diagonal plate cpn- 
stitute a wing dam, that divides, directs, and dischaijges thé rnixturé ïn 
substantially the same way as does Grppp's wing dam. Évefl clâitn 1 
is entitled to a range of equivalency that embraces such colprâble 
-changes. 

In No. 2526 the decree is afiîrmed; in No. 2527, the deçree is re- 
versed, with the direction to enter a decree for an injuriction and ah 
accounting with respect to claim 9. 



GEOGHEGAN et al.-, T. ERNST. ' 

(Circuit Court of Appeals, Second Circuit. Pebruary 13, 1919.) 

No. 176. 

1. Patents ■S=»226 — Infringement — What Constitutes. 

If à patent clalin reads upon an ofCencliiisî apparatus Infrlngement is 
suggested, although not proved, but there is no Infrlngement if tlie claim 
will not read iipon that whleli Is said to Infrlnge. 

2. Patents <S==>32S — ValIdity — Infrinqe-mekt — ^Hoist'ing Appabatus. 

Rutan patent, No. 1,170,193, claims 1, ï, and 3, for hoisting -apparatus, 
JielA valid, but not infringed. 

Appeal from the District Court of the United States for the Wèst- 
■ern District of New York. 

Suit by Charles A. Geoghegan and others against Charles K. Efnst. 
Decree for défendant, and plaintiffs appeal. Affirhied. 

Appeal from decree in e<iuity eutered in the District Court for the Westerii 
District of New ïorU. ; 

Action is iipou claims 1, 2, and 3 of patent to Rutan, dated Februafy ly 1916, 
No. 1,170,193. Of tliese claims the first is most gehei-al, and is as follows: , 
■ "1. In a device of the character set forth, a;hoist'svay, hoisting {ipparatiis 
ïherein having a verticallj' movable staijdard, ineaiis for plevating said 
standard, vertically ^winging doors covering such holstvyay, ineans deperid- 

<g=s>For other cases see same topic. & KEY^NUiMBER ia aU.Kèy-Numbered D!sests& iBdex^ 
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iHg witMn' the.lïblst\i-ay' rind meims pivotai ly supported thereon and DiVQtally: 
connected wlth each other and with said doors and co-operatlng with gaid 
sùindard,£^ autoniatlcally operuting the d 001-13-" 

ïhe oblectol invention (as stated in tho disclosiii'e) is/to' prbvide nieans 
wlierèby a'hoisting àpparatu'â in a cellar may bé elxkMidedlipward above ttie 
sidewalk level, automaticully opening the cellai doorwlien it ris«s,and se- 
eurely closing tlie dQor npon its descent , Tlie: invention ,is saJd to cansist in 
"certain novel featurcs of construction and arrangement by whicli"'tlie fore- 
going ôbjeets are atlained ' ' ' ' '. 

In practical application tlie iuventor bas produced an ash hoist wMcb opens 
and closes the door in à city sidewalk tlirougla wbich it appears to do Its 
work. ; . , , 

It is net aRserted that any invention lies in ttie hoist. Any kind of hoist 
actiiated in any inanner niay be used; but the specificatipn dwells upon the 
connection, interrelation, and co-ordination of any hoist capable of ascending 
through the sidewalk aperture and thé do<)r or doors which nonually cover the 
hole in the pavement, andiiideed forma portion of that pavement. 

The disclosed and de?cribed connection betweeii hoist and door consists es- 
sentlally in à downward extension of the frame surrounding the open hoitîtway, 
tëwhiéH' extension is attached a lever raised and lowered by the asceuding or 
descending hoist, or some portion thereoî, to whieli, lever is pivoted a link, 
which link is also pivoted to an appropriate extension of the door. 

Thus the upward or downward movemeut of the lever, when actuated by 
the ascending or desOending hoist, communicates the energy of the hoisting 
apparatus tlirougii the link (Connecting the lever and door) to the door 
Itself, and moves it in accord with the vertical movements of the hoist. 

The disclosure of the patent is conflned to a hoistway wlth two doors; 
and that word is in the plural. throughout ail the daims in suit. But it niay 
be assumed with the plaintiffs that, with no other modification than woiild 
occur td any compétent mechanic, the device is applicable to a single door. 

Defendant's alleged Infringement is a simple hand hoist whose rising 
standard is éonneetéd with a single cellar door hy a link pivoted at one end 
ta ; the. hoist and at the other to the door. It is mechanically opérable but 
crûde, and, if the standard should ever get "out of plumb," would become 
mathematîcally impossible. 

The lower court overruled the défense of anticijDation, sustained that of non- 
infringement, and dismissed the bill. Plaintiffs brlng this appeal. 

W. P. Preble, of New York City, for appellants. 
Wilhelm & Parker, of Buflfalo, N. Y. (Charles W. Parker, of Buf- 
falo, N. Y., of counsel), for appellee. 

Before ROGERS, HpUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). When- 
êVèt- defendant's machine wôrks it ppens the door, through whicb the 
telescqpic ash hoist is to project itself, by a straight thrust. It has no 
lever and nothing wherevvith to exert leverage. This is a funda- 
mental différence between the two pièces of apparatus. 

If it be attempted to read the iirst claim of Rutan's patent upon 
Ernsf's device, the lattef is fotfnd J;q hâve no "means depending with- 
in the hoistway" .upon, whiçli other means are "pivotally supported," 
which latter ,jnçajfis ,are "connected * * * with said door's." 
Corisequently Érnst has not "depending" rneans"- and "pivotally sup- 
ported, means" cQ-operatipg with a standard in 'ordeir fo automaticalîy 
opérafè a door, ' - 

. [1] If (as has been often said) a claim reads upôn an *offehding 
apparatus, that f act suggests but - does not prove infringement ; but 
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if a claim will not read upon that which is said to infringe, there can 
be ho infringement. 

There are many reported instances of most benevolent rêading of 
claims to bring that which really copies a man's invention within the 
scope of an inartificially drawn définition, i. e., daim. 

[2] But in this instance the claims are accurate, and assumed their 
présent shape after applicant had demanded as his most gênerai. claim 
the following: 

"In a de vice of the charaeter s*>t forth, a hoistway, holsting apparatus there- 
in having a vertically inovable standard, means for elevatlng such standard, 
doors coverlng such hoistway, and inechanlsm actuated by such éleva ting 
means for automatically operatlng said doors." 

In other words, Rutan thought himself entitled to prevent any one 
else from opening a door or doors over a telescopic hoist by means of 
any mechanism obtaining its power from the rising hoist itself. 

He had no right to such claim, and was told by the examiniér that 
"claims should be limited to what applicant has actually invented." 
He did invent, and was entitled to a patent for, the embodiment of 
the idea of opening the door by means of a link actuated by a lever, 
which in turn was driven by the rising hoist. But the gênerai idea 
of pushing up a cellar door by a rising standard was old with Berry 
& Gale No. 740,080, and the same idea, for the spécifie purposes of 
an ash hoist, had been shown by Sundh No. 955,922. If Rutan had 
obtained and been entitled to the claim he asked for but did not.get^ 
Ernst would hâve infringed; as it is, he does not. 

We theref ore agrée with the court below that within the scope of 
the very précise claims in suit, the Rutan patent is valid ; but no 
infringement is shown. ' 

Decree affirmed with costs. . , , , 



CONDRON CO. V. OORRUGATED BAR CO. 

(District Court, ^'. D. Illinois, E. D. April 16, 1919.) 

No. 649. 

1. Patents <§=>42 — Improvement of Pkioe Akt by Engineering Skill. 

Though a patentée mlght hâve made a better flat slab or shallovr beam 
concrète floor construction than piior inventors, where the patent itself, 
apart from simpllfying computatlon of stresses, simply proceeded along 
Unes suggested by engineering skill, it was invalld. 

2. Patents <S=328 — Patent for Concrète Floors— Engineering Skill. 

SInkH patent, of October 10, 1911, No. 1,005,756, relating to concrète 
floors for buildings, held invalld, as merely proceedlng along Unes sug- 
gested by engineering skill. 

In Equity. Suit for infringement of patent by the Condron Com- 
pany against the Corrugated Bar Cortipany. Bill dismissed. 

Arthur M. Hood, of Indianapolis, Ind., and Ivlelville Church, of 
Washington, D. C, fof plaintifï. 

James A. Carr, of St. Louis, Mo., and Wallace R. Lane^ of Chicago, 
m., for défendant. 

<g=3Foi otber cases see same topic & KEY-NUMBER in ail Key-Num1}ered Digests & Indexes 
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SANBORN, District Judge. Infringement suit on the Sinks pat- 
ent of October 10, 1911, No. 1,005,756, relating to concrète floors for 
buildings. The patentée thus states the object of his invention: 

"It has heretofore been proposed to produce a monoUthlc building con- 
struction comprlslng reinforced concrète walls, supporting columns, and 
floors, anci many différent arrangements of tlie relnforclng metallic members 
bave been provided, many of them with well-recognlzed fundamental ex- 
pectatlon of introducing such reinforcing metallic members into tbose régions 
of the concrète wbich will, because of the load of the structure, elther the 
weight of the structure or the applied load, be subjected to tension stresses, 
but, so far as I am aware, with perhaps one or two exceptions, the floor por- 
tions of such monolithic structures hâve comprised supporting beams havlng a 
depth materially exceedlng thelr thickness, and thèse beams bave, of course, 
formed downwardly projecting rldges below the ceillng surface, or lower 
surface of the floor, in such a way as to cast shadows upon the ceiling and 
thus materially reduce the intensity of light in the room. There bave been 
few exceptions to this gênerai practice, where a floor slab of uniform thick- 
ness, witliout beams of any kind, has been produced ; but, so far as I am 
aware, tiie manner of placing proposed reinforcements in the floors of such 
constructions, as well as the manner of placing reinforcements in the floors 
and beams of the other structures to which I bave referred, has been such 
as to make a eareful analysis of the stresses due to the dead weight and to 
the applied loads pvactically impossible and a computatlon of the stresses 
diiHcult and inaccurate. 

"The object of my présent invention, therefore, is to produce a monolithic 
building structure, in which there shall be no supporting beams having a 
vertical depth exceeding the horizontal width, and in which the floor rein- 
forcement and the supporting columns shall be so relatively arrangea and pro- 
portloned that the stresses due to weight and applied load may be accurately 
analyzed and computed." 

Liite most patents for reinforced concrète, and practically ail en- 
gineering computation, the aim was to simpHfy engineering analysis in 
placing the steel rods in régions of tension, in accordance with the well 
known property of concrète to be weak in tension and strong in com- 
pression. The patentée describes four "inclosing slabs" or shallow 
beams extending f rom coluran to column, supporting an "inclosed slab" 
in the center of the space bounded by the four columns. 

Norcross (April 29, 1902, No. 698,542), to whose assignée both par- 
ties to this suit pay royalty, was fîrst in the field with a flat floor slab 
construction, which is described by the Circuit Court of Appeals of 
the Eighth Circuit, in Drum v. Turner, 219 Fed. 188, 135 C. C. A. 74: 

"The purpose of the invention patented to Norcross was to make In one 
panel or pièce, extending throughout a building, however large, a monolithic 
flooring eomposed of a metallic network imbedded in concrète which would 
sustain Itself and Its load upon separated posts without the use of girders, 
floor beams, or other horizontal supports. The principle or mode of opération 
of the device by which this object was attained was to embed in a concrète 
flooring a metallic network consisting of strips of heavy wire netting which 
were laid lengthwise of the building, crosswise of the building, and diagonally 
over the tops of and supported by the columns, so that a strip lengthwise, 
a strip crosswise, and a strip laid diagonally would lie on or under each oth- 
er over the top of each post in cobhouse fashlon, and leave only small trl- 
angular spaees in any rectangular space between four posts free from this 
metallic network." 

Three claims of the Norcross patent were sustained and Held in- 
fringed by the structure of the Turner patents, Nos. 985,119 and 
256 F.— 43 
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1,003,384. Ahd:in -Tumer V. Uuter .^D.'C.) 236 Fed'.>252, Jùdge 
OiTcfollowed the Drtjm Case, and decided that six cldims 'of the. 
Turner: patfent,. No. 1^003,384, vvere totieipàted by- Norcross, as' welL 
as two;iGlaims;.Qf the Turner patent;. No. 985,119.,, ,Other décisions 
along the' same line are Turner v. Moore, 211 Fed. 466, 428 C. C. A. 
138, ând Ttjrner v. Deere & Webber Ce; (D. C.) 238 Fed. 377. 

The gist pf the Sinks in^îentiqn, as, ex^rèssed by him,^ is; that in the 
Norcross and Turner constructions, it was practieally. impossible to 
makecarefulanalysis of weights, and ito make a computation of stress- 
es difficult and inaccurate. ' Thèse defeCts he proposes to supply by so 
arranging the reinforcement and columns that the strçsses due to 
weight and applied load might be accurately analyzed ând computed. 
It seems that this computation process is a growing one, developing and 
changing from day to day. ' Mr. Condron sâys in his testimony that it 
must be yaried to meet changing conditions of span, load, etc. 

"One day we conformed to our ori.<çlnal practice and modified Lit] the next. 
We hâve modlfled our practice with growing knpwleijge of the art from, 
1903, when we began uslng reinforced concrète, until day before yesterday. 
We are learning more and more ail the time, and conforming our practice 
to what we learn as we go along; up to this mornlng. We do not act in 
conformity to the Sinks computation ; that teaclaes notlilng in the sensé of 
Computing or computation." 

Mr. Condron further testified: 

"Q. Do you mean, If you were to be employed as an englneer to put In 
the Alime systera on a building, where the spaclng of the columns was différ- 
ent from any spaclng that you had occasion to use before, that you would 
hâve reason to redesign that thln,g? A. I certalnly would. 

"Q. You would hâve to design it, and how would you beginV A. I would 
design in an intelligent engineering nianner, uslng my tralnlng and my knowl- 
edge of the art, my knowledge of mathematlcs or the knowledge of mathe- 
matlcs of the men In my employ. 

"Q. You mean mathematlcs In the sensé of computation? A. Yes; as to 
Computing It. 

"Q. You do not act . In conformity to the Sinks computatioil? A. No, sir. 

"Q. Never In the sensé of computation ; that teaches. nptliing about Com- 
puting? A. Kothing in the sensé of Computing or eoinputatlon. 

"Q. So that, so far as I understand, it is very largely éi matter of judg- 
ment on the part of the engineer as to what he is going to use, how deep be 
Is going to make hia gird'ér spans,. or Inclosing slabs or beams, whatever you 
call them, on any partlcular job, Isn't it? A. It is." ; 

The witness further testified that— 

"Sinks dld not attempt, in connection wlth his Invention, to propose and 
to Invent how it should be calcula ted. Xhat was a thing,aiiy engineer mIght 
do who was intelligent enough to do it." . ; -, 

This GasC', therefore, présents the same condition as in Luten v. 
Washbum' (Sept. 1918, Eighth Circuit) 253 Fed. 950, — C. C. A. —, 
where thé court said: =, , , 

"Neither the speclftcations, claims^-nor dr^wingp p^ the, patents in suit 
glve any spécifie directions as to where, the reinforcing steel should fje placed," 

In December, 1909, at a meeting of the Western Society of Engi- 
rreèrs, if seemsto hâve been the gênerai opinion of the engineers tliere 
présent that' the Sinks patent did actually sirapHf y engineering probî- 
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leras. It appears that it is Casier to compute stresses in a reinforced 
concrète constfuçtion, where the iron rods.are placed at right angles 
to each other and to tHe column lines, tlian when they are diagonally 
placed, as in Norcross and Turner. 

At that meeting Mr. Condron read the principal paper, which was 
then discussed by some of the engineers présent. In this paper Mr. 
Condron claimed as one of the advantages of the Sinks construction 
that the stressés due to dead weight and ail applied loads can be there- 
by accurately .djetérmined. This statenient seems to hâve impressed his 
hearers, and several of them asked him to explain it. It was sug- 
gested that he explain the method of flguring the load at the edge of 
the enclosing slabs or wide beams. One of the. speakers said : 

"I believe qulte a service lias been done the profession In getting eut a 
flat plate floor that permlts of exact analysls. It is slmply an extension of 
the beam and girder System of constnicting reinforced concrète floors, be- 
cause he uses wldè shallow beams, and the broad panel surface is certainly 
pleasing and somethlng that allowners want." ', 

Another speaker said: 

"I thinji the advantages of the girderless floor bave been so well appreclat- 
ed by the people who hâve been putting up thèse buildings that the principal 
thing in this paper is tlie fact that Mr. Condron and ilr. Sinks hâve given 
us something we can flgtiire." 

Another said : • 

"The most important thing of ail, I think, Is the fact that they are seeking 
to reduce the methods of computation to a more exact science thaii thèse hâve 
been in the past. There bas been from the beginning so njuch mystery in 
reinforced concrète, and there has been so nmch made of the mysterious part 
of the thing in a commercial way, thnt in some places the use of the materlal 
has fallen Into disrepute, because of being exploitéd by people who were 
not strictly honorable. If the design which Mr. Condron has shown to- 
night could be spread broadcast, and if it could be màde perfectly clear that 
the methods of designing are précise and accurate, there is little doubt but 
that the use of flat ceilings, at any rate as he has shown them, would be- 
éome very gênerai. I think the best part of this paper wlll probably be a 
reply which Mr. Condron may be asked to make to the discussion to-night 
in the shape of givirig Us a little more exact détails as to how hls computa- 
tlons bave been made. For instance, I think it would be very Imiwrtant 
for us to know how he provides for uniform distribution of load through his 
Very wide girders, as his intersecting slabs are, of Course, nothlng' but gird- 
ers. It would also be interesting to know how he arranges for the distribu- 
tion of the stresses through the central panel, and I trust thàf he wlll take 
pains to give us an answer in the discussion this eyening, along thèse Unes," 

Mr. Luten, who has had many patent cases on his concrète bridge 
construction, also said in the discussion : 

"The System which Mr. Condron has shown has developed from the slab 
and beam Systems which we do not know how to compute, but the wide, 
flat, shallow beams, hâve extremely eccentric loadings, whleh is exactly the 
difliculty in the Turner System. It is due largely to the eccentricity of load- 
ings that the computation of that System is so difficult, and it woufd interest 
me greatly if Mr. Condron could give us some additional détails as to the 
exact différence between the two Systems in methods of computation. If the 
loads are carried to the columns in two directions at right angles to each 
other, and in that way can be computed, could not that panel, or slab, then, 
be turned through 45 degrees, so that the Unes of reinforcement and stress 
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run directly to the eolumn, and thus assure itsthat the slab would hâve 
exactly the same strength as the other System? In other words, if Mr. 
Condron's method of construction Is analyzable, doés not that at once glve 
a solution to Mr. Turner's systemî" 

Mr. Woodman: 

"Mr. Chairman, I think that can be answered right hère. Wlille I am 
not very conversant with the détails of the Turuer system, it is my recol- 
lection of It that the girders that are within the slab are diagonal, ninning 
from eolumn to eolumn, crossing diagonally to the square of the rectangle. 
That being the case, there are two girders which are intersectlng at the 
eenter, and there is therefore an Indeterminacy vi^hlch it is impossible to clear 
up, simply due to workmanship, if nothing else." 

Another speaker said: 

"But the principal thing that Messrs. Condron and Sinks should be com- 
mended for is that they hâve at last given engineers something tangible to 
work on, something that engineers can go to their clients with and tell them 
vre bave at last a floor of the kind that is a favorite with owners of buildings, 
capable of exact calculation, and that can be cheeked by any capable design- 
er, and can also be tested, and the results will be as predicted." 

After this discussion, Mr. Cbndron replied to the various points 
which had been raised. As to the questions in respect to methods ot 
calculation, the report gives a synopsis of his remarks as f ollows : 

"Eegarding détails of calculation, the speaker did not attempt to go Into 
thèse, not considering it necessary. He said the entire design met the re- 
quirements of the Chicago building ordinance. When one describes a plate 
girder, and says it vs'as deslgned in accordance with the spécifications of the 
Maintenance of Way Association, engineers at once fully understand what 
was dpne. There is nothing peculiar or strange Involved in this. It is an 
ordinary engineering problem of moments and stresses, and bas bepn cal- 
culated just as you figure any moments and stresses, with the spàns as thiey 
are given and the loads as they are requlred, and the moments resultlrig 
from thèse. The usùal straight line formula was used for determinlng 
the sections of concrète and steel." 

[1] In this situation the patent must be regarded in the Hght of any 
addition it may bave ,made to the art, and nothing more. The pur- 
pose of the inventor is unimportant, except to aid in patent construc- 
tion, or the presumption of its vàlidity. The patèrit law has nothing 
to do with reasons or, motives, but only with some art, machine, man^ 
ufacture, or composition of matter. Fond du Lac Co. v. Mav, 137 
U. S. 395, 11 Sup. Ct. 98, 34 L. Ed. 714. -The patentée may havé 
made à better flat slab or shallow beam construction thah prior ih- 
ventors, but the patent itself, apart from simplifying computation, 
simply proceeded along lines suggested by engineering skill. 

[2] I think the patent is invalid, and that the bill should be dis- 
missed. 
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WIRE ROPE APPLIANCE CO. v. EUREKA TOOL CO. OF KANSAS. 
(District Court, D. Kansas, Second Division. Mareh 6, 1919.) 

No. TS-N. 

1, Patents i®=5326i'2) — Injunction Aoainst Infbingement— Violation. 

Where a défendant was adjudged to tiave Infrlnged a patent, and an in- 
junction was issued, he was guilty of contempt in continuing to make 
slniilar articles, althoùgli tliere was a change, where Uie change made from 
the original infringing devlce was merely colorable, and not substantlal, 
and the court could elearly see the obvions Intent to further infringe npon 
the rights protected by the decree. 

2. Patents ©='326(2) — Violation of Decree Against Infbinqement — Color- 

able Change. 

One who liad been enjoined from Infringing a patented swlvel jar 
socket was giiilty of contempt in continuing to make a stlfC Une jar socket, 
which could be readily converted to a swlvel jar socket by the mère 
removal of a pin, or by fallure to insert the pin In practical opération; 
the change being merely colorable, and not substantlal. 

In Equity. Suit by the Wire Rope Appfiance Company against 
the Eurêka Tool Company of Kansas. Decree for plaintiff. On mo- 
tion to show cause why défendant and its président, Charles A. 
Towne, should not be punished for contempt. Défendant and its 
président adjudged guilty of contempt. 

R. W. Kellough and Franklin H. Griggs, both of Tulsa, 0kl., and 
Darwin S. Wolcott, of Pittsburgh, Pa., for plaintiff. 

Vernon E. Plodges, of Washington, D. C, and Winfield Freeman, of 
Kansas City, Kan., for défendant. 

POLLOCK, District Judge. On due considération, after hear- 
ing heretofore had, the court did on November 30, 1917, enter a 
final decree herein finding défendant guilty of infringement, and 
enjoining it, its officers, agents, servants, and employés, from further 
infringing upon rights owned by plaintiff under letters patent No. 
1,045,883, granted to one John Edwin Prosser Deçember 3, 1912, 
and commonly known as the Prosser patent, covering an appliance 
called a wire rope swivel jar socket employed in the drilling of oil 
and gas wells. Thereafter, and on October 25, 1918, said decree 
was, on due notice and hearing, amended in certain respects. There- 
after the plaintiff, in due form, applied to the court for a rule to 
show cause against défendant company and its président, one Charles 
A. Towne, if any they had, why they should not be adjudged guilty 
of contempt in failing and refusing to abide by and obey the in- 
junctive decree of this court heretofore rendered in this cause, and 
desist from longer infringing against the rights of plaintiff, under said 
letters patent. The matter has now been fully heard and considered, 
and cornes on for judgment and order. 

The Prosser letters patent, declared to hâve been by défendant 
infringed upon, covered what is commonly called in oil-drilling op- 
érations a swivel jar socket, as fully described in a copy of said let- 

C=»For other casés see same topic & KEY-NUMBER in ail Ke/' Numbered Dlgests & Indexes 
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ters patent filed herewith. The two distinctive featnres of this sock- 
et were the jar allowed in drilling opérations, and the swivel to whicli 
the wir.e rope was attached turning in the socket head. After the 
entry of decree herein défendant company, through its président, 
Charles A. Towne, conceived the idea, if the swivel head turning 
within the socket should be flattened on one of its sides by a groove 
eut therein, and a hole bored through the socket, and a pin inserted 
therein, thus making the socket a stifï wire rope socket in opération, 
instead of a swivel jar socket, infringement of plaintifE's rights would 
be avoided, and the injunçtive order in this case not violated. This 
was done, and défendant pursued the business of manufacturing its 
drilling sockets in ' substantial conf ormity with the Presser patent 
save and except with the added slot eut in the swivel and pin pass- 
ing through the socket. This addition in fact did, so long as the 
pin remained inserted through the socket, convert the former Presser 
swivel or turning jar socket into one that did not act as a swivel 
in its opération. However, the proofs disclose, that which is on its 
face self-eviçlent, if the in,serted pin be by the workman using the 
tool withdrawn from its place, or in opération should become worn 
out or broken at times, the socket became in its opération a Presser 
swivel jar socket. 

In this condition of the record défendant and its président, now 
Ijeing proceeded against as for a civil contempt, in their brief and 
argument state the issue involved to be as f ollows : 

•'W'iiile contempt is alleged for violation of the injunctlon of tliis court, the 
fuudîimental cfiiestion présentée! Is not one of contempt, but one of Infringe- 
iiiciit, pure and simple." 

With this contention, however, I cannot agrée. The entire ques- 
tion of infringement in this case bas passed to final decree abso- 
lute ; hence no suçh issue is hère raised, or may be determined. True, 
if the défendant and its officer hère proceeded against are, and since 
the decree herein entered against them hâve been, engaged in good 
faith in making ànd vending a socket so différent in its character 
and nature from the infringlng device défendant was enjoined from 
making, vénding, and using by the final decree herein as not to fall 
within the issues of the case in which the decree was entered, in 
such case it would be the duty of plaintiff to file a new bill to hâve 
such détermination made, and the application for contempt denied. 
Howard v. Mast, Buford & Burwell Co. (C. C.) 33 Fed. 867 ; Temple 
Pump Co. V. Goss Pump & Rubber Bucket Manuf'g. Co. (C. C.) 
31 Fed. 292; Crown Cork & Seal Co. v. American Cork Sp€cialty 
Co., 2lrFed. 650, 128 C. C. A. 154; Kelsey Heating Co. v. James 
'Spear Stove & Heating Co. (C. C.) 158 Fed. 414; Bonsack Mach. 
'Co. v. National Cigarette Co. (C. C.) 64 Fed. 858. 

[1] On- the other hand, if the change made from the original in- 
fringing, devjce is merely colorable, and not substantial, and a court 
can clearly see the obvions intent ôf those enjoined from infringe- 
ment was to further infringe upon the rights protected by the de- 
cree and thus escape punishment for wrongdoing, contempt will be 
adjudged. Frank F. Smith Métal Window Hardware Co. v. Yates, 
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244 Fcd. 79Z, 157 C. C. A. 241 ; Davis v. Perry, 120 Fed. 941, 57 
C. C. A. 231 ; New York Scàffolding Co. v. Whitney, 224 Féd. 452; 
140 C. C. A. 138; Leeds & Catlin v. Victor Talk. Mch. (No. 2) 213 
U. S. 223, 29 Sup. Ct. 503, 53 L. Ed. 816; Parsons Non-Skid Co. 
V. Atlas Chain Co., 198 Fed. 399, 117 C. C. A. 286. 

[2] The question thus raised is this: Do the appliances themselves 
in évidence in this case and the proofs adduced on this hearing clearly 
show the change made by défendant and its président, Towne, tp be 
such a mère colorable mechanical équivalent as will be disregarded in 
this proceeding for contempt? A mère glance at the models in. évi- 
dence suffice to show the appliance now being manuf actured by défend- 
ant Company is in every respect the Presser wire rope swivçl jar socket, 
with the addition of the slot in the side of the swivel and the inserted 
pin; that by the removal of the pin the socket becomes.at once in ail 
respects a Prosser swivel jar socket. True, so long as the inserted pin 
remains in place, in opération, it is not a swivel socket, as is the Pros- 
ser, but is for the time being a stiff line jar socket. But the readiness 
of its conversion to the swivel jar socket by the mère removal of the 
pin, or by the failure to insert the pin in practical opération, or to 
make the addition of the slot and pin in the Prosser socket, taken in 
connection with the persistence shown by the officers of défendant cor- 
poration in infringing upon the rights guaranteed to plaintifï by the 
Prosser patent, convinces me the défendant and its président did, in the 
making, sale, and use of the présent wire rope socket, violate the for- 
mer decree of this court. 

As shown by the proofs, the amount expended by the plaintiff in its 
investigation and préparation for presenting this contempt tnatter to 
this court has been in the neighborhood of $1,500, exclusive of ail so- 
liciter or counsel fées. As a resuit of the entire matter, it is adjudged 
the défendant corporation and its président, Towne, are guilty of viola- 
tion of the decree of the court heretofore entered in this suit. 

It is therefore ordered the défendant and Charles A. Towne, its 
président, shail pay into court, for the purpose of first defraying the 
costs of this contempt matter and a reasonable portion of the money 
expended by the plaintiff in this contempt proceeding, the sum of 
$2,000, for wh^ch exécution shall issue against the défendant Company 
as in civil actions at law. However, if said sum of $2,000 be not paid 
within 30 days from the date of the entry of this order, and judgment 
herein imposed upon the défendant and its président, Charles A. Towne, 
then and in that event Charles A. Towne, the président of the défend- 
ant Company, for his contempt, shall be committed to the jail of Sedg- 
wick county, Kan., for a period not to exceed 6 months, or until said 
judgment against him for contempt is paid and satisfied. 

It is so ordered. 
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AMERICAN EXCH. NAT. BANK v. PALMER, Allen Propcrty Custodlan, 

et al. . 

{District Court, S. D. New York. Mareh 5, lOin. On Eeargntnent, May 

10, 1019.) 

1. INTEEPUEADEB <@=>11 — RiGHTS WhiCII MAY BE SuB.JEC'T OF INTERPLEADKH — 

Tbading Witii THE Enemy Act. 

An American bank. indcbted to a depositor, an American citizen, wliicli 
lias been served with notice by the Alieu rrojierty Custodlan that the 
deposit Is the i)roperty of an alien enemy and required to pay the iiulehted- 
ness to the custodlan, where the depositor al.'^o claims it, uiay niaintaln a 
blll of interpleader in a fédéral District Court against the depositor and 
the custodlan to hâve their respective rights determined. 

2. Wab «©='12 — Trading with the Enemy — "Pkoperty." 

The Word "property," as used in Trading with the Enemy Act Oet. 6, 
1917, i Te (Comp. St. 1918, § 3115%a), requiring money or property owlng 
by, on account of, on bc>half of, or for the beneflt of enemies to be con- 
veyed or paîd over to the Alien Property Custodlan, refers to a tangible 
res, or some évidence of debt, or share in property. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Property.] 

3. Wab <S=»12 — Trading with tue Enemy — "Money." 

Where the relation of banlc depositor and bank exists, an ordlnary de- 
posit is not "money," wlthin Trading with the Enemy Act Oct. 6, 1017, § 
Te (Comp. St. 1918, § 3115%d), requiring money or property owing by, on 
account of, on behalf of, or for the benefit of enemies to be couveyed or 
pald over to the Alien Property Custodlan. 

[Ed. Note: — For other définitions, see Words and Phrases, First and 
Second Séries, Money.] 

In Eqility. Bill by the American Exchange National Bank against 
A. Mitchell Palmer, Alien Property Custodlan, and John Simon. On 
motion to dismiss bill. Denied. 

White & Case, of New York City (J. Du Pratt White and Robert 
Forsyth Little, both of New York City, of counsel), for plaintifï. 

]^rancis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes, 
Asst. U. S. Atty., of New York City, of counsel), for défendant 
Palmer. 

Bigelow & Wise, of New York City (Ernest A. Bigelow, of New 
York City, of counsel), for défendant Simon. 

MAYER, District Judge. This is a motion by défendant Palmer, 
Alien Property Custodlan (hereinafter referred to as the Custodlan), 
for an order dismissing the complaint herein — 

"upon the ground of insufliciency of fact to constitute a valld cause of action 
in equity, it being nianifest therefrom that the fuud mentioned in the bill of 
complaint has not passed into the possession of the défendant as Alien Prop- 
erty Custodlan, and tbat the complalnant has not taken the Jurisdictional 
steps provided in section 9 of the Trading with the Enemy Act, approved 
October 6, 1917, as amended." 

The complaint allèges: 

"(a) That the défendant Simon depositcd witli the complalnant bank, here- 
inafter referred to as the bank, certain sums of money, and by reason of such 
deposits the bank is now Indebted to Simon in the sum of !p.j5S,S30.8(). 

©=sFor otlier cases see same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"(b) That tlie Custodian has inforraed the bank of hls détermination, made 
after an alleged investigation, that said "811111 of money is owlng, belonging 
to, and held for, by, on account of and on behalf of and for tlie benefit of 
Ueinricli Frederick Albert (an enemy).' 

"(c) That by reason of sueh détermination the Custodian has requlred of the 
bank that it 'convey, transfer, asslgn, dellver, and pay over' said sum to the 
Custodian. 

"(d) That défendant Simon has warned the bank that, if It compiles wltli 
the Custodian's demand (requirement); said défendant will nevertheless look 
to the bank for the payment to him of said debt, and he has called upon the 
bank to resist the demand (requirement), which he has termed to be unwar- 
ranted." 

The complaint allèges the bank's freedom from any collusion with 
either of the défendants and contains the bank's offer to pay the amount 
of its debt into this court, to the end that the défendant lawfuUy en- 
titled may receive payment. The bamk has filed with the complaint the 
usual affidavit that it has not colluded with either défendant. 

Défendant Simon has appeared and filed an answer, which in sub- 
stance admits the allégations of the complaint, asserts title to the bank's 
indebtedness, and prays that this court interplead the défendants, se 
that their adverse demands and their rights in respect of said indebt- 
edness owing by the bank may be judicially settled and decreed. The 
custodian has appeared generally in the action. 

[1] The first question is whether a bill of inteq^leader will lie. 
From the pleadings as thus far developed there is no doubt that the bill 
is b.rought in good faith, in a sincère désire on the part of plaintiff, 
an American banking institution, to protect itself in its rights. The 
plaintiff bank is in this position : If payment is made to the Custodian, 
the bank must stand suit of Simon to recover his deposit, and in such 
an action Simon will prevail if the bank fails to establish the validity of 
the demand as made by the Custodian, his power to make such de- 
mand, and the validity of the acquittance received by the bank on 
paying over the amount of the Simon deposit. 

On the other hand, if payment is made to Simon, the officers of the 
plaintiff bank run the risk of fine and imprisonment for disobeying the 
Custodian's demand. In such circumstances, the bank is in a parlons 
position. 

The case is well within the principles set forth by Chancellor Kent 
in Richards v. Salter, 6 John. Ch. (N. Y.) 445, and not at ail like Bart- 
lett V. His Impérial Majesty the Sultan (C. C.) 23 Fed. 257. The broad 
principles of interpleader (although in a case arising under the New 
York Code) are briefly stated by Air. Justice Ilatch in Hélène v. Corn 
Exchange Bank, 96 App. Div. at page 395, 89 N. Y. Supp. at page 312 : 

"The nioving party is required to show that two persons hâve preferred 
a claiin against him, that the défendant has no bénéficiai interest in the 
thing claimed, and cannot détermine without hazard to itself to whom the 
debt should be paid, and that tlieie is no collusion with any party to tho 
action." 

It is unnecessary to cite or analyze other cases on this point men- 
tioned in the briefs in opposition to the motion. 

In considering the relations of the parties, it may be pointed out, at 
the outset, that the Custodian is in error in regarding the amount hère 
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iri controversy as a "fund." The bank has not in its hands a fund, as 
that term is understood in l'aw. The barik is a debtor, and its depositor 
is a creditor, and, iii the eveht of sothe'action or proceeding involving 
insolvency, the depositor would be a gênerai creditor, sharing pro rata 
wîth others sjmilarly situated. It Gouldnot,. in such circumstances, ob- 
tain the précise amount on deposit, because that amount has not been 
earmarked, segregated, or in any màtlher specifically set aside. 

The iGustodian, in his demand, de,termined that the deposit was a 
"spécial deposit." The complaint, whose allégations must be accepted, 
shows, however, that the deposit was not in any way a "spécial" de- 
posit, in the sensé of a trust, or a segregated or earmarked fund. 

AU that Simon has, as against the bank, is a chose in action, and 
the enemy could at best hâve no more, if he had the right to stand in 
the place of Simon. The state of facts in Salamandra Ins. Co. v. New 
York Life Ins. & Trust Co. (D. C.) 254 Fed. 852, was quite différent. 
In that case the court proceeded on the theory that there was a fund^ — 
in other words, a res— segregated for certain purposes. 

Bearing in mind the fa;Cts in the case at bar, the question, for the 
purposes of this case, can be disposed of within narrow limits, and 
without any necessity of questioning the constitutionality of the act 
in any particular. It may be assumed, for the purpose of the argu- 
ment, that, if Simon had in his possession property belonging to an 
enemy, the Custodian could take the steps provided for by the stat- 
ute to bring that property into his (the Custodian's) possession; but 
that is not the situation. It is sought hère by ex parte proceedings to 
compel an American citizen to pay a debt claimed by the Custodian to 
be owing to an enemy by that American citizen, notwithstanding that 
another American citizen claims that the debt is owing to him. 

The question then is whether, under the Trading with the Enemy 
Act (Act Oct. 6, 1917, c. 106, 40 Stat. 411 [Comp. St. 1918, §§ 
3115i/|,a-3115i^j]), it is provided, in a case such as this, that the mère 
investigation and détermination of the executive that a debt is owing 
to an enemy, instead of to a citizen, is sufficient. 

The broad gênerai purposes of the Trading with the Enemy Act 
included the prohibition of commercial relations, except in some cir- 
cumstances urider executive license, and the capture and custody of 
enemy property, so as to prevent the advantage which would come to 
the enemy of using such resources. In order to carry out the extreme- 
ly important purposes of the act, rendered necessary by the exigen- 
cies of war, the statute has devised a séries of steps by which, in the 
ftrst place, enemy property is laid hold of, and, secondly, then admin- 
istered. Congress apparently held the view that a preliminary "hear- 
ing" would not be practicable; but, to safeguard against acts which 
in law might be arbitrary, an "investigation" was preliminarily re- 
quired. In the effort to protect those who, in one form or another, 
transferred property to the Custodian, Congress included certain pro- 
visions intended to safeguard the persons so transf erring property to 
the Custodian. The language of the statute seems to bave been care- 
fully selected, with a view, on the one hand, of being comprehensivè 
as to subject-matter, and, on the other, of being particular as to de- 
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tails of exécution. It is provided, under section 7c (section 31 15%d) 
of the act as follows : 

"(c) If the Président shall so require, aiiy money or other property owing 
or belonging to or held for, by. on acuonnt of, or ou behalf of, or for the bene- 
fit of an enemy or ally of enemy not holding a lioejise granted by the Tresl- 
dent hereunder, whieh the Président after investigation shall détermine îs 
so owing or so belongs or is so held, shall be conveyed, transferred, assigned, 
delivered, or pald over to the alien property custodian." 

[2, 3] The question hère presented is whether the language, "any 
money or other property owing * * * by, on account of, or on be- 
half of, or for the benefit of an enemy, * * * " covers a debt such 
as the bank hère owes. Such a debt is not "property" in the ordinary 
acceptation of the term. A debt may possibly be designated as prop- 
erty in the sensé of the assets of an estate or of a creditor, but as 
used in this section of the act the word "property" undoubtedly re- 
fers to a tangible res, or some évidence of debt, or share in property 
such, perhaps, as, on the one hand, a note or bill of exchange, and, on 
the other hand, a certificate of stock or an undivided interest in real 
property. "Money" undoubtedly, under some circumstances, would 
hâve a very broad meaning, but, under this section of the act, what- 
ever else might corne under the définition of money, it is plain that, 
where the relation of bank depositor and bank exists, an ordinary de- 
posit is not money within the meaning of section 7c. That this îs 
not a narrow view may be illustrated by référence to subdivision "d" 
of section 7, where the phrase "any money or other property" is al- 
so used, but is followed by the words "or to whom any obligation or 
form of liability to such enemy * * * ;§ presented for payment." 
In other words, if money or other property includes such a debt as that 
in the case at bar, why use the additional language set forth in sec- 
tion 7, subdivision "d"? 

But the reason for concluding that the bank deposit cannot be sum- 
marily disposed of goes deeper than a mère collocation of words. Let 
us start with a case of unliquidated damage. The Custodian in his 
investigation finds, let us assume, that citizen A, prior to the war, 
breached his contract for delivery of goods to enemy B. Enemy B had 
a cause of action against citizen A for damages and would hâve been 
entitled to a recovery. Can it be imagined that Congress, disregarding 
constîtutional safeguards, would hâve empowered the Custodian to 
détermine without a hearing that citizen A owed enemy B $1,000 
because, after investigation, the Custodian regarded that amount as 
representing the damage to which enemy B would hâve been entitled 
as against citizen A? 

Let us go a step further, and assume that citizen A had made and 
delivered his note to enemy B, but insisted that there were défenses 
to the note, and that he did not owe the sum represented by the note, 
and was not liable upon the note. Could the Custodian détermine, 
without a hearing, that there was liability from citizen A to enemy B 
upon the note, and therefore that there was either money or property 
owing from citizen A to enemy B? 

Wherein does the case at bar differ in principle from thèse illustra- 
tions? As between the Custodian and the beink, the Custodian has 
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assumed to décide the légal liability of the bank ; while the amount on 
deposit is not in dispute, the very vital question as to who the créditer 
is still remains in controversy. Was it ever intended, in such circum- 
stances, that the ex parte investigation of the Custodian could déter- 
mine, as against a stranger to the investigation, that that Etranger 
owed enemy B instead of citizen A ? 

It may be assumed (without deciding) that, as between the Cus- 
todian and Simon, section 7c is applicable ; but that section does not 
contain any language wdiich compels a debtor to pay his debt, without 
a decree pf a court of compétent jurisdiction. The United States is 
protected because other provisions of the act prevent the payment by a 
debtor to the enemy under pain of punishment, and the omission of the 
word "debt," or some similar expression, in section 7c is manifestly 
deliberate; for Congress surely never intended that an American 
citizen should be put in a position where, because of ex parte détermi- 
nation, he might be called upon to pay his debt twice. 

The Custodian's certificate required to be given under subdivision "c" 
of section 7 would not afford tlie bank any protection ; for that cer- 
tificate is merely designed, under the act, as. an acquittance, if the debt 
owing and paid is to an enemy. The certificate would not avail the 
bank as against Simon. 

Section 9 (section 3115i/4e) is not applicable. This section was in- 
tended to cover and include property the title to which was in an en- 
emy, and whiçh had been transferred or paid to the Custodian, either 
voluntarily or following a requirement. It is the citizen's right in en- 
emy's property in the Custodian's hands that is being considered. It 
is to prevent placing enemy property beyond the reach of American 
citizens or nonenemies, who may hâve a right or an interest in or a 
lien upon the property of an enemy in the Custodian's possession. 

The section was not intended to include nonenemies owning proper- 
ty in the United States in which no enemy had an interest, and which 
therefore was not required tO be reported or transferred to the Cus- 
todian. It is difficult to suppose that Congress intended that our citi- 
zens should divest themselves of title to their own property, give to 
it an enemy character, and then get it back under section 9. 

Realizing that it was impossible to foresee ail the questions and con- 
tingencies which would arise under the act, Congress confided to the 
United States courts powers of a most comprehensive character in 
section 17 (section 3115y2i), which reads as f ollows : 

"That tlie District Courts of llie L'nUctl Stati's arp hprpby sîveii .lurisdic- 
tion to niiike and enter * « * ail such orilers and dein-oes, and to issue 
sueti process as may be necessar;i- and propcr in tlio preinlses to ènforce tho 
provisions oî this act. wîtli a right of appeal from the iinal order or decree 
of such c<nirtjas provided in sections one hundred and tweuty-eight and two 
liundred and thirty-eight of the act of March third, nineteen hundred and 
eleven, entltled 'An act to codify, revise, aud amend tho laws relating to tho 
judiciary.' " 

Under this section, this court no doubt could hâve made a formai 
rule to cover procédure in just such a case as this, and what can be 
donc by rule obviously can be donc by decree. If on facts of the 
character set forth in this complaint, procédure by bill of interplead- 
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er is sanctioned, the purposes of the statute are satisfied, and the rights 
of American citizens safeguarded. 

It is suggested in the brief sulimitted on behalf of the Custodian 
that the Trading with the Enemy Act— 

"Is not only to wealcen the arm of the enemy by deprlving him of resourees, 
but also to strengthen the arm of the eaptor by furnlshing means for the 
prosecution of the war." 

Nowhere in the act is there évidence of any législative intent that 
the purpose of seizing or taking enemy property under the act is to 
furnish our government with means to prosecute the war. The final 
disposition of such property as has been or will be taken under the 
act will be governed by treaty arrangements or congressional légis- 
lation or both. In a broad sensé, the United States is a trustée to 
hold enemy property taken under the .act, until such time as the Unit- 
ed States, in orderly course, shall détermine the final disposition there- 
of. It is fair to assume that any treaty will safeguard the rights of 
American citizens whose property has been seized in enemy countries, 
and therefore that the provisions of such treaty will, in this respect, 
be reciprocal. Undoubtedly resources captured under this act could, 
as an incident, be used by the United States in the course of its pros- 
ecution of the war; but the fundamental purpose of the act was to 
prevent the enemy from having the advantage of such resources as 
might be susceptible of capture under the act. 

The amount on deposit with the plaintiflf bank is in every sensé cap- 
tured. The bank seeks to deposit that amount in court, where it can- 
not be withdrawn without an appropriate decree of a court of compé- 
tent jurisdiction. If the court should find that the deposit is enemy- 
owned, then the amount representing that deposit can never reach 
the enemy. If the court, on the other hand, should find that the de- 
posit belongs to défendant Simon, an American citizen, the situation 
will be that Simon, nevertheless, cannot bave this fund pending a 
final decree, and thus the United States will be protected against this 
resource reaching the enemy. 

Finally, by the présent procédure, the rights of the plaintiff bank 
would be fully protected, and a simple litigation would be the means 
of safeguarding the rights of ail concerned. In view of fhe subject- 
matter of the litigation, and, to the end that a speedy disposition there- 
of may be had, a motion to advance on the calendar will be entertained, 
if counsel are so advised. 

The motion to dismiss the bill is denied, and there may be submitted 
an interlocutory decree directing the payment of the amount of the 
bank's indebtedness into this court, and providing that upon such 
payment plaintifif shall be discharged from liability either to défendant 
Simon or to the Custodian. 

On Reargument. 

On reargument the counsel for the Alien Property Custodian calls 
attention to two points claimed not to hâve been argued before this 
court : 
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1.- The proposition is made that this suit is, in effect, against the 
United States, and will net lie. This point, it is trtte, was «ot argued. 

2. It'îs also stated, because the aiïiendment of : Nôvember 4, 1918, 
to subdivision "c" of section 7 oî th'e' Trading with thé Enemy Act 
was not mentioned in the opinion, that the reasoning in. the opinion- 
of the court might hâve been différent, and therefore that some ex- 
pressions of the court went further than the section as amended jus- 
tified. . . 

Whether sorhe of thé reasons set forth in the opinion were Sound 
ôr not on the légal status in this case as to the debt of the bank coil- 
sidered in this case. I hâve no doubt my conclusion was right, ànd 
my décision so far as concems this case covered ail questions which 
were or might hâve been presented. 

So far as expressions isolated f rom context are concerned, counsel 
of course are at liberty to make'any arguments they may be advised 
in other litigations between différent parties. 



LEAOH V. KENTUCKY BLOCK CANNEI, COAL GO., Inc. 
(District Court, S. D. New York. February 5, 1919.) 

OONTBACTS <ÊS5lO(4) — MUTTJALITY. 

A contract by which défendant agreed to fumlsh plaintiff with sucli 
coal as shonld be ordered by him up to 25,000 tons per year, but wUlfh 
did not obligate plaintiff to pnrchase any quantity, h^ld nbt enforceable 
by plaintiff for lack of mutuallty. 

At Law. Action by Francis M. A. I,each against the Kentucky 
Block Cannel Coal Company, Incorporated. On motion by défendant 
for judgment on the pleadings. Granted. 

Howe, Smith & Sawyer, of New York City (Daniel D. Sherrnan, of 
New York City, of counsel), for the motion. 

Stetson, Jennings & Russell, of New York City (Thomas Garrett, 
Jr., of Xow Brighton, N. Y., and Malcolm S. McN. Watts and Coul- 
ter D. Young, both of New York City, of counsel), opposed. 

îlAYER, District Judge. The complaint allèges, for a first cause 
of action, that défendant owns and opérâtes a coal mine in Kentucky; 
iliat in April, 1915, plaintiff entered into a contract with défendant for 
the sale and distribution of defendant's products for five years in 
ihat territory of the United States and Canada which lies east of the 
.seventy-ninth meridian of longitude; and it is then alleged: 

"Sixth. The ternis and conditions of said contract were that plaintiff was 
lo introduce defendant's products in the territory in question, and to sell as 
Hiuch thereot as possible, and in considération for plaintiff's undertaking de- 
fendant agreed to sell to plaintiff for delivery within sàid territory ail coal 
whiclx plaintiff would order up to twenty-five thousand (25,000) tons; per an- 
num, provided plaintiff purchased at least two thousand (2,000) tons of coal 
per annum, the priée which plaintiff was to pay for such coal for the year 
ending March 31, 1916, to be two dollars (,$2.00) per net ton of two thousand 
pounds free on board cars at the mines, and for year subséquent to March 31, 

©=3For otber cases see same toptc & KBY-NVMBER In ail Kcy-Numbered DIgests & Index» 
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1916, atthe'iulriluiun;!. priée flxed bj: tlie défendant for §}ilppaents of its coal to 
Western points; it being fijrther provided that tlie quàlity and préparation 
of the coal was to be eqtîài/tô tîiè standaïd sWpnients bt the défendant, and 
if spécial préparation- was ordered by tbè plaintiff, the saine was to be ;pald 
for at the cost tbereof : to the défendant, ■ and it: was undeistood anfl .agreed 
that plaintif!; had the right to resell said coal at such profit as he could obr 
taln, and it was further provlded, that no- export shipments , were contem- 
plated by sald contract, aîid the défendant agi'eed to help the plaintiff wlth 
advertising and lii evéryother way possible." ' 



Thecomplaint proceeds to set forth that during the year comménc- 
ing April 1, 1915, and ending /Mareh 31, 1916, plaintiff placed orders 
with défendant ftir resale to plaintiff's fcustomers for 2,772.15 tons of 
coal and paid défendant in' full for ail of such coal; that during the 
year commencing April 1, 1916, and ending Mafch 31, 1917, plaintifï 
placed orders with défendant for resale to plaintiff's customers for 
approximately 7,000 tons, but défendant failed to deliver more than 
2,699.25 tons ; that on March 20, 1917, theïe were outstanding orders 
of the plaintiff for the <lelivery of coal by défendant equal to about 
3,240 tons, which défendant hâd not delivered to plaintiff in àccord- 
ance with the terms of plaintiff's orders, and on March 20, 1917, de- 
fendant aske<l plaintiff to cancel said orders, which plaintiff refused 
to do; that sînce March 31, 1917, plaintiff has ordered and défendant 
has accepted orders for delivery of 50 cars, or approximately 2,000 
tons, of coal, only 20 cars of which hâve been dehvered to plaintiff, 
and défendant has failed to deliver the balance; that plaintiff duly 
ordered during said period 30 additional cars of coal, but défendant 
wrongfully refused to accept plaintiff's orders for such additional 30 
cars of coal. 

It is then alleged that on May 24, 1917, défendant notified plaintiff 
that until further notice défendant would not accept orders for filling 
in the year ending March 31, 1918, and that plaintiff's orders for coal 
which had been given prior to April 1, 1918, would not be fiUed. 

Certain détails are then set forth, showing the generalnature of the 
damage claimed to hâve been suffered by plaintiff, and the pleader 
concludes by alleging that by reason of defendant's conduct in fail- 
ing to deliver coal to plaintiff or accept his order for the delivery of 
defendant's products, pursuant to the agreement, plaintiff was obli- 
gated to refrain from selling defendant's products, and was deprived 
of ail benefits from an extraordinary mafket and demand therefor 
which existed from August, 1916, to July, 1917, during which time 
plaintiff could hâve resold at least 20 tons of defendant's products at 
an average profit of at least $3 per ton. 

For a second cause of action, plaintiff, after repeating varions allé- 
gations, allèges facts which he asserts constitute overcharges in the 
aggregate sum of $2,083.31. 

In his third and final cause of action plaintiff allèges that he was 
tmable to perform contracts with his customers by reason of defend- 
ant's conduct, ail to his damage, The complaint concludes with a 
demand by plaintiff for judgment against défendant for his damages 
in the sum of $75,000, reserving ail claims for damages accruing sub- 
secjuent to the date of the complaint. 
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The New York prattice oii such motions is well settled. Such a 
motion searches the complaint, and "thesufficiency of the complaint 
must be tested as upon a demurrer." People v. O'Brien, 209 îs^. Y. 
366, 103 N. E. 710; Clark v. Levy, 130 App. Div. 389, 114 N. Y. 
Supp. 890. 

, In a pleading it is immaterial by what name the alleged agreement 
of the parties is designated ; that is, whether by the use of the word 
"contract" or "agreement." The question is what the agreement sets 
forthïK The essential feature of the agreement, according to paragraph 
sixth of the complaint, is that def endaiit agijçed to sell to plaintiflf, for 
delivery within the named territory,: ail coal which plaintifï would 
order up to 25,000 tons per annumi There is no obligation whatever 
ûpon plaintifï to order any coal. If plaintifï had.refused or neglected 
to ord^r coal, défendant would not hâve had, afiy cause of action against 
him. The case is not one where one party agrées to. supply the re- 
quirements of another. See U. S. v. RepubUc IRag & Paper Co., 250 

Fed. 79, - — C. C. A. , where there is a gênerai discussion of this 

type of agreement, with leading cases cited. 

On, the contrary, the agreement is in principle, in one aspect, with- 
in that class of cases which hâve corne to be known as "will, wish, or 
want" contracts. It is an agreement clearly lacking in mutuality. 
American Cotton Oil Co. v. Kirk, 68 Fed. 791, 15 C. C. A. 540; Com- 
mercial Wood & Cément Co. v. Northampton, 115 App. Div. 388, 100 
N. Y. Supp. 960; Cold Blast Transp. Co. v. Kansas City Boit & Nut 
Go., 114 Fed. 77, 52 C. C. A. 25, 57 L. R. A.. 696. : 

In any event, because there was no obligation upon plaintiff to order 
up to 25,000 tons, the case is well within the principle of Pressed Steel 
Car Co. V. Union Pacific Railroad (D. C.) 254 Fed: 316, filed Decem- 
ber 17, 1918. There is nothing to the contrarv in lylunson S. S. L,ine 
V. Grimwood, 249 Fed. 722, 161 C. C. A. 632. Indeed, in that case 
the cOurt indicated, in passing, its fuH agreement with the Cold Blast 
Transp. Co. Case, supra. 

For the reasons outlined, the first and third causes of action set 
forth in the complaint do not state causes of action, and are demur- 
rable. 

Where, however, orders under the agreement were accepted, each 
order so accepted, or sale, may give rise to the cause of action. Such 
causes of action are attempted to be pleaded in the second cause of 
action of the complaint; but, by repeating varions allégations of the 
first cause of action, plaintiff has made the second cause of action 
demurrable. It is quite plain, however, that on the facts indicated in 
the second cause of action a complaint can be successfully drawn. 
There fore an opportunity will be afforded to plaintiff to amend. 

Motion for judgment on the pleadings granted, with leave to plain- 
tiff to amend his complaint within 20 days. Submit on one day's 
notice. 
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THE WELLS CITY, 

(District Court, E. D. New Yorli. March 26, 1910.) 

Seambn <S=>21— Wages and Effects— Désertion— Wh ai Law Govebns. 

A British searaan, who had slgned for a voyage on a British sliip from 
England to the United States and returu, and who deserted on arrivai 
hère before making any demand for wages, forfelted lus right to wages 
and effects under the lavf of the United Kingdoin, and he could not there- 
after clalm the benefits of Rev. St. § 4530 (Conip. St. § 8322), entltling a 
seaman to receive at each port half the wages earned, and to recover ail 
wages earned If the master refused to pay the half on demand. 

In Admiralty. Libel by Martin MacNamara against the steamship 
Wellg City to recover wages, and eiïects. Libel dismissed. 

Silas B. Axtell, of New York City, for libelant. 

Harrington, Bigham & Englar, of New York City, for claimants. 

GARVIN, District Judge. This is a libel to recover $346.50 for 
wages claimed to hâve been earned by the libelant while a carpenter on 
the steamship Wells City, $66.50, a tool chest, worth $200, and clothes, 
worth $80. Libelant signed regular shipping articles on the steamship 
Wells City at Liverpool, England, on March 3, 1918, as carpenter, for 
a voyage to the United States and return at wages of £14 per month. 
The vessel reached New York April 3, 1918. 

Libelant claims that on April 8th he duly demanded of the master 
of the vessel one-half of the wages he had then earned, under the pro- 
visions of section 4530 of the United States Revised Statutes (Comp. 
St. § 8322), which demand was refused, whereupon he became entitled 
to a release from his contract of employment and to the full amount of 
wages earned up to the time of the demand. Libelant claims that he 
duly demanded the tool chest and clothing, which were and are his 
property, after making his demand for one-half of wages earned, and 
that he was not allowed to take either tool chest or clothes. 

The claimants contend that before demanding one-half of his wages, 
libelant had abandoned and deserted the Wells City, thereby forfeiting 
his rights to his said effects, under section 221 of the Mercbants Ship- 
ping Act of 1894 of the United Kingdom ; libelant and claimants being 
British subjects and citizens and the Wells City being a British ship. 

The testimony establishes to my satisfaction that on Saturda)^ morn- 
ing, April 6th, before any demand whatever was made for wages, the 
libelant refused to do any more work and left the ship, with the inten- 
tion of having her finally sail without him. This amounted to déser- 
tion, and therefore, under the Merchants Shipping Act, supra, the li- 
belant bas forfeited ail his effects and wages. The case comes within 
the rule laid down in The Belgier (D. C.) 246 Fed. 966, which holds that 
seamen must act in good faith in making demand for wages. Judge 
Augustus N. Hand in that case says : 

"The libel must therefore be dismissed, because thèse men were engaged 
in deserting, and were not actlng in good falth." 

The libel is dismissed. 

«gssFor olher cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
256 F— 44 
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SOUTHWESTERN TELEGRAPH & TELEPHONE 00. v. CITY OF 
HOUSTON et al. 

(District Court, S. D. Texas, Houston Division. April i:i, 1919.J 

No. .108. 

1. Tei,eoraphr and TiïLEPHONEs ®=>26%,'iNew, vol. 7A Key-No. Séries — Rég- 

ulation or Rates— Poweb OF POSTMASTBR GENEBAL— "POLICE REGULA- 
TIONS." 

In Resolution July 16, 1918 <Oompi St. 1918. § 3115 %x), authorlzing the 
Président to assume control of the téléphone and telegraph Unes, pro- 
vided that the existing police régulations of the several states sliould not 
be affeeted, whieh is the same provlso as used in Railroad Control Act 
March 21, 1918, c. 25, § 15 (Comp. St. 1918, § 311ô%o) which act by section 
10 (Conip. St. 1918, § 3115%j), gave the Président power to increase rates 
with the consent of the Interstate Commerce Commission, "police régu- 
lations" Is used in its narrow sensé of régulations alïectlng the publie 
safety, health, and morals, not in the broad sensé of any régulation to 
promote the gênerai welfare, and does not Inelude régulation of rates, 
so that the Postmaster General ean increase the rates vvithout the cou- 
sent of the State authorlties. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Police Régulations.] 

2. Telegraphs ANi) Telephonbs <®=»26%, New, vol. 7A Key-No. Séries — Con- 

struction OF Resolution— Wab Measuke. 

The resolution of July 16, 1918 (Comp. St. 1918, § 3115%x), authorizlng 
the Président to assume control of telegraph and téléphone Unes, being a 
war measure, should be liberally construed. 
P,. Sïatutes <g=»228 — Construction— Pboviso. 

A provlso to a statute should be strictly construed. 
4. T>:legraphs and Téléphones <S=26%, Nevi', vol. TA Key-No. Séries— Dis- 
crétion oF Président— OoNTBOL by Courts. 

The compensation to be paid the owiiers of telegraph and téléphone 
Unes was Intrusted to the discrétion of the Président by the resolution of 
July 10, 1918 (Comp. St. 1918, § 3115%x), authorlzing him to assume con- 
trol of such Unes, and the Postmaster General, in making contracta there- 
for, acts for the Président, and hls décision cannot be questioned by the 
courts. 

In Equity. Suit by the Southwestern Telegraph & Téléphone Com- 
pany against the City of Houston and others for an injunction. Pre- 
liminary writ of injunction ordered. 

Joseph D. Frank, of Dallas, Tex., and John Chas. Harris, of Hous- 
ton, Tex. (D. A. Frank, of St. Louis, Mo., of counsel), for plaintiiï. 

W. J. Howard and Kenneth Krahl, both of Houston, Tex., for de- 
fendants. 

JACK, District Judge. The plaintiiï, Southwestern Telegraph Sz: 
Téléphone Company, averring that it is operating a téléphone system 
in the city of Houston as an agent and employé of Albert S. Burleson, 
Postmaster General, brings this suit to enjoin the défendant city of 
Houston, its mayor, and other officers, from interfering with plaintiiï 
in putting into efïect certain increased rates for téléphone service, pre- 
scribed by the Postmaster General, acting for the Président of the 
United States, who, under resolution of Congress, had taken posses- 

(g=3For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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sion and assumed control and supervision and was operating the said 
téléphone System in the city of Houston. The case is now before the 
court on a motion for preliminary writ of injunction. 

The proclamation by which the Président took over the possession 
and control of the various téléphone and telegraph Systems in the Unit- 
ed States, embodying the resolution of Congress authorizing such ac- 
tion, is as follows: 

By the Président of the United States of America. 
A Proclamation. 

Whereas the Congress of the United States, In the exorcise of the constitu- 
tional authority vested in them, by joint résolution of the Senate and House 
of Représentatives, bearing date July 16, 1918, resolved: 

"That the Président, during the contlnuance of the présent war, îs au- 
thorlzed and empowered, whenever he shall deem It necessary for the national 
securlty or défense, to supervise or to take possession and assume control 
of any telegraph, téléphone, marine cable, or radio System or Systems, or 
any part thereof, and to operate the same in such manner as niay be need- 
ful or désirable for the duration of the war, which supervision, possession, 
control, or opération shall not extend beyond the date of the proclamation 
by the Président of the exchange of ratifications of the treaty of peace: Pro- 
vided, that just compensation shall be made for such supervision, possession, 
control, or opération, to be determined by the Président ; and if the amount 
thereof, so determined by the Président, is unsatlsfactory to the person en- 
titled to receive the same, such person shall be paid 75 per centum of the 
amount so determined by the Président and shall be entitled to sue the Unit- 
ed States to recover such further sum as, added to said 75 per centum, vs'ill 
make up such amount as will be just compensation therefor, in the manner 
provlded for by section 24, paragraph 20, and section 145 of the Judlcial 
Code: Provlded further, that nothing in this act shall be construed to amend, 
repeal, impair, or aflfect existlng laws or povvers of the states in relation to 
taxation or the lawful police régulations of the several states, except where- 
in such laws, powers, or régulations may affect the transmission of govern- 
ment communications, or the issue of stocks and bonds by such System or 
Systems." 

And whereas, it is deemed necessary for the national securlty and défense 
to supervise and to take possession and assume control of ail telegraph and 
téléphone Systems and to operate the same In such manner as may be need- 
ful or désirable: 

Now, therefore, I, Woodrow Wllson, Président of the United States, under 
and by virtue of the powers vested in me by the foregolng resolution, and 
by virtue of ail other powers thereto me enabling, do hereby take possession 
and assume control and supervision of each and every telegraph and télé- 
phone System, and every part thereof, wlthin the jurisdiction of the United 
States, including ail equlpment thereof and appurtenances thereto wliatso- 
ever and ail materials and supplies. 

It is hereby dlrected that the supervision, possession, control, and opéra- 
tion of such telegraph and téléphone Systems hereby by me undertaken shall 
he exercised by and through the Postmaster General, Albert S. Burleson. 
Said Postmaster General may perform the duties hereby and hereunder Im- 
posed upon him, so long and to such extent and In such manner as he shall 
détermine, through the owners, managers, boards of directors, receivers, oltl- 
cers, and employés of said telegraph and téléphone Systems. 

Until and except so far as said Postmaster General shall from time to tlme 
by gênerai or spécial orders otherwise provide, the owners, managers, boards 
of directors, receivers, offlcers and employés of the various telegraph and 
téléphone Systems shall continue the opération thereof In the usual and or- 
dinary course of the business of said Systems, in the names of thelr respec- 
tive companies, associations, organizations, owners, or managers, as the 
case may be. * * • 

(Remainder of proclamation not necessary to quote.) 
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Affidavits filed show that the téléphone System of plaintîff company, 
hereinafter referred to as the téléphone company, has been operated 
since the date set in the proclamation, July 31, 1918, by the Postmaster 
General, acting for the Président, through the agency of the téléphone 
company, as provided in the President's proclamation; that various 
orders concerning the management and conduct of the business hâve, 
from time to time, been issued by the Postmaster General, under whose 
direction the company acts, and that ail moneys received from the 
opération of the plant are the moneys of the government; that prior 
to the government's taking over the property of the plaintiff company 
at Houston the latter had rnade application to the city for authority 
to increase its rates, the hearing on which application was concluded 
af ter the government took possession and the request had been ref used ; 
that on October 5, 1918, in accordance with the provisions of said proc- 
lamation, an agreement was entered into between the Postmaster Gen- 
eral and the téléphone company, and others constituting the Bell Télé- 
phone System, fîxing the compensation which should be paid for the 
use by the government of such properties ; that, efifective January 1, 
1919, the Postmaster General ordered an increase in the rates at Hous- 
ton. 

The city, after an ineffectuai protest at a conférence held at the of- 
fice of the soliciter for the Postmaster General, filed suit against the 
téléphone company for an injunction to restrain it from putting such 
order into effect, and the téléphone company then filed the présent 
suit, asking an injunction to prevent interférence by the city and to 
prohibit criminal prosecution of its officers and employés under a dras- 
tic ordinance forbidding an increase of rates without authority from 
the city. 

Under the laws of the state of Texas, the power to regulate rates 
of téléphone corporations is delegated by statute to the municipalities 
in which they operate. The city's contention is that, while Congress 
might hâve granted to the Président the right to establish intrastate 
rates, it did not do so, but reserved such right in the states by the pro- 
viso to the first section of the act, which reads: 

"Provided, furtlier, tliat nothins In this act shall be construed to amend, 
repeal, impair, or affect existing laws or powers of tlie states in relation to 
taxation or the lawful police reRulatious of tlie scveral states, except where- 
in such laws, powers, or régulations may affect the transmission of govern- 
ment communications, or the issue of stoclîs and bonds by such System or 
Systems." Comp. St. 1918, § .IllS^x. 

The authority to fix intrastate rates to be charged by public utility 
corporations, it is contended, f ails within the police power of the states, 
and is theref ore, under the proviso to the act, lef t in the states ; where- 
as, the plaintiff contends that, while the making of ratés falls within the 
term "police power" in its broadest sensé, the terra "police régulations," 
as used in the act, must be construed in the narrower acceptation of 
the term, as covering régulations affecting the;saf ety, health, and mor- 
als of the public. 

The right claimed by thé Postmaster General to establish rates in- 
dependent of state or municipal régulations, has been challenged in a 
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number of jurisdictions in suits instituted by Various state commissions, 
or municipalities, seeking injunctions, either against the Postmaster 
General or the téléphone companies acting' as his agents. 

In the following cases injunctions hâve been refused, either because 
the court held that the suits were, in efïect, against the government, 
and it was without jurisdiction, or because, in the opinion of the court, 
the fixing of rates was a discretionary power vested in the Président, 
and his action in exercising such discrétion was not subject to review : 
State of North Dakota ex rel. Langer, Attorney General, v. North- 
western Téléphone Exchange Company and Burleson, Postmaster Gen- 
eral, United States District Court, District of North Dakota (oral opin- 
ion, not reported) ; PubHc Service Commission of Indiana v. Amer- 
ican Telegraph & Téléphone Company, United States District Court, 
District of Indiana (no written opinion) ; State of Florida ex rel. Rail- 
road Commission v. Burleson, Postmaster General, District Court of the 

United States, Southern District of Florida, 258 Fed. ; Barber 

v. Burleson et al., United States District Court, District of New Jersey 
(oral opinion, not reported) ; Southwestern Bell Téléphone Company 
v. State of Oklahoma ex rel. Freeling, Attorney General, Suprême 
Court of Oklahoma, 181 Pac. 487; Public Service Commission v. New 
England Téléphone & Telegraph Company, Suprême Court of Massa- 
chusetts, 122 N. E. 567 ; Read et al. v. Central Union Téléphone Com- 
pany, First District Appellate Court of Illinois ; Commercial Cable Com- 
pany v. Burleson, United States District Court, Southern District of 
New York, 255 Fed. 99; State of Mississippi ex rel. Collins, Attorney 
General, and Railroad Commission v. Burleson, Director General, Chan- 
cery Court, Hinds County, Mississippi ; Railroad Commission of Lou- 
isiana and Coco, Attorney General, v. Cumberland Téléphone & Tele- 
graph Company, and Burleson, Postmaster General, Suprême Court 
of Louisiana, 82 South. . 

In the following cases cited, injunctions were allowed: PubHc Utili- 
ties Commission v. Southwestern Bell Téléphone Company, United 
States District Court, Kansas, 258 Fed. ; Grosbeck, Attorney Gen- 
eral, V. Michigan State Téléphone Company, Circuit Court of Inghani 
County, Michigan, which case the Suprême Court of Michigan refus- 
ed to review; State ex rel. Payne, Attorney General, v. Dakota Cen- 
tral Tel. Co., Suprême Court of South Dakota, 171 N. W. 277. 

The question of jurisdiction is not an issue in the présent case, in- 
asmuch as it is the government, through its agent, the téléphone Com- 
pany, which seeks relief. Thus there is squarely presented for déci- 
sion the issue as to the authority of the Postmaster General, under the 
act of Congress, to establish rates for téléphone service. 

[1] The term "police power," in its broadest sensé, is very difficult 
to define or accurately to limit. Freund in his work on that subject 
says : 

"In the décisions of the courts we flnd the term police coupled with Inter- 
nai commerce and domestic trade ; health and salety measures are commonly 
ascrlbed to It; but It is also made to Include the establishment of courts of 
justice and the punishment of offensés, and the gênerai tendency Is to Iden- 
tlfy it wlth the whole of Internai government and soverelgnty and to regard 
it as an undefined mass of législation." , Page 2. 
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After thus describing the police power in its broadest sensé, Freund 
defines the term in its primary or narrower sensé, the sensé in which 
plaintiff contends Gongress used it in the proviso to the Téléphone Act : 

"The exercise of the police power for the protection of safety, order, atirt 
rQorals, constitutes the police power in the primary or narrower $ense of the 
term. It Is a power so vital to the conimunlty that it is often conceded to 
local authorities of limited powers. It is the police power in this narrower 
sensé of the term which the Suprême Court of the United States concèdes 
on prlnciï)le to the states, even where its exercise afCects Interstate and for- 
eign commerce." Page 7. 

The Suprême Court has recognized this distinction. Thus, in Bar- 
bier V. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 L. Ed. 923, it is said : 

"The police power in ita hroadest sensé, includes ail législation and almost 
every fnnction of civil government." 

In the cases of Western Union Telegraph Co. v. Pendleton, 122 U. S. 
347, 7 Sup. Ct. 1126, 30 L. Ed. 118?, and Western Union Telegraph 
Co. V. Poster, 247 U. S. 105, 38 Sup.'Ct. 438, 62 L. Ed. 1006, the court 
refers to the police power as "an ambiguous term." It clearly had in 
mind the term in its broader sensé. 

In the case of Manigault v. Springs, 199 U. S. 481, 26 Sup. Ct. 130, 
50 L. Ed. 274, involving the right of a state, in the absence of légis- 
lation by Congress, to authorize the construction of dams across in- 
terior streams, though previously navigable to the sea, the Suprême 
Court clearly recognizes this distinction in the police power in its broad- 
er sensé, ànd in its primary or narrower sensé : 

"It only remains to consider," sald the court, "in connection with this 
branch of the case, whether the act of the General Assembly of 1903 was a 
proper exercise of the police power of the state. Of this we hâve no doubt. 
Although it was not an exercise of that power in its ordinarily accepted sensé 
of protecting the health, lives, and morals of the communlty, it is defensible 
in its broader meaning of providing for the gênerai welfare of the people." 

In determining in which of thèse sensés Congress used the term in 
the act authorizing the taking oyer and opération of radio, cable, tele- 
graph, and téléphone Systems, référence to the previous législation rela- 
tive to the taking over and opération by the Président of the railroads 
will be of some assistance. 

This authority by which the Président took possession of the rail- 
roads was a short paragraph in the Army Appropriation Act of Au- 
gust 29, 1916, c. 418, § 1, 39 Stat. 645 (Comp. St. 1918, § 1974a), as 
f ollows : 

"The Président, in time of war, Is empowered, through the Secretary of 
War, to take possession and assume control of any system or Systems of 
transportation, or any part thereof, and to utillze the same, to the exclusion 
as far as may be necessary of ail other traflic thereon, for the transfer or 
transportation of troops, war material and equipment, or for sueh other pur- 
poses connected with the emergeney as may be needful or désirable." 

This, as stated by the Président when he went before Congress in 
joint session January 4, 1918, was sufïîcient for ail purposes of admin- 
istration, but it was desired that some guaranty from the government 
to the owners and creditors of the railroads should be given that their 
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prbperties would be maintained in good condition, and that they would 
receive just compensation for their use. . 

In order to make proper provision for such compensation, to the rail- 
road companies, and to make certain provisions for the continued opér- 
ation of the railroads, the supplemental Act of March 21, 1918, c. 25 
(Comp. St. 1918, §§ 3115%a-31153^p), known as the Fédéral Railroad 
Control Act, was passed. 

Section 10 of this act provides that thé Président, when in his opin- 
ion the public interest requires, may înitiate rates and fares by filing 
the same with the Interstate Commerce Commission, leaving to such 
commission the final right to pass on their justness and reasonableness. 
This clause added nothing to the President's authority. The right to 
operate, granted by the first act, necessarily carried with it the right 
to fix rates, and this provision of the second or supplementary act, so 
far from broadening the President's authority, placed on it a restric- 
tion — the necessity for approval, in case of complaint, of the Interstate 
Commerce Commission. It will be noted that no distinction is made 
between interstate rates and intrastate rates. The Interstate Commerce 
Commission is composed of men, by long training, expert in the tech- 
nical knowledge needful in rate making, and so Congress very prop- 
erly provided that this commission, of its own création, should share 
with the Président the authority and responsibility of initiating new 
rates, when such rates were charged to be unjust or unreasonable. 
Congress was not wilHng, however, to leave to the varions state Rail- 
road Commissions the power to regulate intrastate rates. 

Section 15 of the act is as follows: 

"That iiothinj; in tliis act sliall be eonstnied to amend, repeal, Impair, or 
affect the existing iaws or powers of the states in relation to taxation or the 
lawful poiiee régulations of tlie several states, exeept wherein such Iaws, 
powers, or régulations may affect the transportation of troops, war materials. 
government supplies, or the issue of stocks and bonds." Comp. St. 1918, § 
3115%o. 

This provision of the Railroad Act was copied bodily into the Télé- 
phone Act, with only the sHght change, substituting for "exeept where- 
in such Iaws, powers, or régulations may affect the transportation of 
troops, war materials, government supplies, or the issue of stocks and 
bonds," the phrase, "exeept wherein such Iaws, powers, or régulations, 
may affect the transmission of government communications or the is- 
sue of stocks and bonds by such System or Systems." 

In the Railroad Act there was a provision for the issuance of bonds 
and other securities by the railroad companies, with the approval of 
the Président ; hence the exception in the proviso contained in section 
15, relative to stocks and bonds. In the Téléphone Act there is no 
similar provision relative to bonds ; hence, in the Téléphone Act, this 
provision is rather meaningless. It has no connection whatever with 
the police power, and may be regarded as surplusage. 

Inasmuch, then, as a prior section of the Railroad Act expressly rec- 
Ognizes the right of the Président to fix rates under the conditions 
therein named, had it been considered that the fixing of rates f ell witli- 
in "the lawful police régulations of such states," Congress should hâve 



696 256 FEDERAL REPORTER 

added to the exception in the proviso in section 15, "except as herein- 
before provided," or other phrase to that effect. The absence in the 
exception to the proviso of any référence whatever to the provision 
previously incorporated in the act relative to the fixing of rates by the 
Président, suggests the inference that Congress used the term "pohce 
régulations" in its primary or narrow, rather than in its broader, sensé, 
and hence that such police power of the states was not encroached 
upon by vesting in the Président such authority to make rates. 

It will be noted that practically the same language used in the para- 
graph in the Army Appropriation Bill of August 26, 1916, c. 418, 39 
Stat. 619, authorizing the Président to take over and operate the rail- 
roads, was incorporated in the resolution authorizing the Président to 
take over and operate the téléphone Unes, and if the former act car- 
ried -with it the authority to fix rates, the latter would likewise, unless 
such authority was withdrawn or excluded by the proviso. This pro- 
viso, however, is in the same terms as the corresponding clause in the 
supplementary railroad législation, which, it is clear, was not intended 
to take from the Président this power, by implication necessarily in- 
cluded in the original law (Army Appropriation Act), and expressly 
recognized, with certain limitations, in the supplementary législation. 
If, then, it was not intended by the proviso in the Railroad Act to leave 
to the states the right to fix rates, it naturally follows that neither was 
such the intention of Congress in including a similar proviso in the 
Téléphone and Telegraph Act. 

[2, 3] The act authorizing the taking over of the telegraph and télé- 
phone lines, being a war measure, should be liberally construed ; where- 
as, even in times of peace, any proviso to an act, under the gênerai 
rules of construction, should be strictly construed. Lewis' Sutherland, 
Stat. Const. vol. 2 (2 Ed.) pp. 670, 671, 674, 675. 

In determining the intention of Congress, we should bear in mind 
its vast power in time of war and pubHc péril. In Ex parte Milligan, 
4 Wall. 2, 18 L. Ed. 281, the Suprême Court of the United States said : 

"Congress has the power, not only to raise and siipport and govern armles, 
but to déclare war. It has, therefore, the power to provide by law for car- 
rying on war. This power necessarily extends to ail législation essential ta 
the prosecution of war with vigor and suecess, except suoh as interfères with 
the command of the forces and the conduct of campaigns. That power and 
duty belong to the Président as Commander-in-Chief. * * * 

"The power to make the necessary laws is in Congress ; the power to exé- 
cute in the Président. Both powers imply many subordinate and auxjliary 
powers. Each includes ail authority essential to its due exercise." 

Again, in the Légal Tender Cases, 12 Wall. 457, 20 L. Ed. 287: 

"It is absolutely essential to independent national existence that govem- 
ment should hâve a flrin hold on the two great sovereign instrumentalities 
of the sword and the purse, and the right to wield them wlthout restriction 
on occasions of national péril. In certain emergencies government must 
hâve at its command, not only the Personal services — the bodies and lives — 
of its citizens, but the lesser, though not less essential, power of abgolute 
control over the resources of the country. Its annies must be fiUed, and its 
navies manned, by the citizens In person. Its material of war, Its muni- 
tions, equipment, and commissary stores, must corne from the Industry ot 
the country." 



80UTHWBSTEBN TEL. <fc TEL. CO. V. CITY OF HOUSTON 697 

(266 F.) 

Congress, in tts déclaration of war with Germany and with Austria- 
Hungary, had declared that the Président was authorized and directed 
to employ the entire naval and military forces of the United States and 
the resources of the government to carry on the war, and that, to bring 
the conflict to a successful termination, ail of the resources of the coim- 
try were pledged. 

It accordingly had enacted a mass of législation for the raising and 
equipping of an army and for the husbanding and marshaling of the 
resources of the nation. It had authorized the taking over of the rail- 
roads, and the Président, in his proclamation taking possession, had 
said: 

'This is a war of resources, no less than of men, perhaps even more tliau 
of men, and it is necessary for the complète mobllization of our resources 
that the transportatlon System of the country should he organized and em- 
ployed under a single authority and a simpllfled method of co-ordinatiou 
which hâve not proved possible under prlvate management and côntrol." 

The signing of the armistice did not terminate the war. We are still 
at war, although active hostilities hâve been suspended, and may not 
be renewed. This Téléphone Act, however, must be interpreted in the 
light of conditions as they existed at the time of its passage by Con- 
gress, when the enemy was making a last desperate drive on Paris, 
when American soldiers were being sent to France as fast as transports 
could be provided to carry them, and when the vast resources of the 
nation, pledged by Congress, were being thrown into the balance to in- 
sure victory for the Allies. Can it be that at such a time Congress, 
in authorizing the taking over and opération of the téléphone System, 
intended to hamper and embarrass the Président in its opération, by 
denying to him the right to fix rates ? 

In the Railroad Control Act, Congress had anticipated the probable 
necessity for an increase in rates, and had provided that the Interstate 
Commerce Commission should hâve the authority to pass on their just- 
ness and reasonableness. Was there any less reason for anticipating 
the fact that there might likewise be need for an increase in telegrapli 
and téléphone rates to meet a higher cost of labor and of materials need- 
ed în the maintenance and opération of the telegraph and téléphone 
Systems? No appropriation was made by Congress to cover such a 
contingency, and it must therefore be presumed that it intended that 
the rates should be increased whenever, because of conditions over 
which the Président had no control, the téléphone System could not be 
operatcd on the then existing rates. If more money is needed to oper- 
ate the téléphone System, it must be furnished, either by Congress or 
by an increase in the rates. Certainly it was not intended that the 
government, in such event, should default on its obligation to the télé- 
phone companies, nor that the Président should return the properties 
to the owners before such time as he should deem their continued opér- 
ation by the government no longer necessary for the national security 
or défense. 

[4] It is no answer to say that thèse lines should be operated by the 
government at no greater cost than they were operated by the owners, 
or that in this particular case the compensation agreed on by the Post- 
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niaster Geheral and the téléphone company was too muchi The Prés- 
ident, aiting thrôugh the Postmaster General; may or may net hâve 
made a good contract. The authority to enter into such a contract in- 
Volved the exereise of his own judgment, and where sueh discré- 
tion is vested in the Président, the courts haVe no authority toiinquire 
whether or not he acted wisely or to the best advantagé. Thèy may not 
substitute their judgment ïor his. 

As was said by the Suprême Court as far back as Marbury y. Madi- 
son, 1 Cranch, 137, 2 L. Ed. 60: 

"By the Constitution of the trnited States, the Président Is invested with 
certain Important poUtical powers, In the exercise of whlch he is to use his 
own discrétion, and Is accountable only to his country in his polltical char- 
acter, and to his own conscience. To aid hlm in the performance of thèse 
dutles, he is authorized to appoint certain offlcers, who act by his authority 
and In conformity with his orders. 

"In such cases, thelr acts are his acts; and whatever opinion may be en- 
tertained of the manner in whlch executive discrétion may be used, still 
there exists, and can exlst, no power to control that discrétion. The subjects 
are polltical. They respect the nation, not individual rlghts, and being In- 
trusted to the executive, the décision of the executive Is conelusive." 

The court, in the same case, recognized the distinction in cases where 
the représentative of the Président acts in a matter requiring the ex- 
ercise of discrétion, and where his duties are purely ministerial: 

"The conclusion from thls reasoning is that, where the heads of depart- 
ments are the polltical or confldential agents of the executive, merely to 
exécute the wlU of the Président, or rather to act in cases in whlch the exec- 
utive possesses a constitutlonal or légal discrétion, nothlng can be more, per- 
fectly clear than that thelr acts are only polltlcally examlnable. But where 
a spécifie duty is asslgned by law, and Individual rights dépend upon the 
performance of that duty, it seems equally clear that the Individual who 
oonslders himself injured, has a rlght to resort to the laws of his country 
for a remedy." 

The latest expression of the Suprême Court on the subject is in 
Louisiana v. McAdoo, 234 U. S. 633, 34 Sup. Ct. 941, 58 L. Ed. 1506, 
in which the court said: 

"There is a class of cases which holds that if a public oflîcer be reqTiired 
by law to do a particular thlng, not tnvolvlng the exercise of either judgment 
or discrétion, he may be required to do that thing upon application of one 
having a distinct légal Interest in the dolng of the act. Such an act would 
be ministerial only. But if the matter In respect to which the action of the 
officiai is sought is one In whlch the exercise of either judgment or discré- 
tion is required, the courts wlll refuse to substitute their judgment or dis- 
crétion for that of the officiai intrusted by law with Its exécution, inter- 
férence In such a case would be to Interfère with the ordinary functlons of 
government. Marbury v. Madlson, 1 Oranch, 137 [2 U Kd. 60], Kendall v. 
United States, 12 Peters, 524, 610 [9 L. Ed. 1181], United States v. Schurz, 
102 U. S. 378 [26 L. Ed. 167], are examples of instances where the duty was 
supposed to be ministerial. Cases upon the other slde of the Une are Deca- 
tur v. Paulding, 14 Peters, 497, 514, et sèq. [10 L. Ed. 559, 609] ; Mississippi 
V. Johnson, 4 Wall. 475 [18 L. Ed. 437] ; Cunnlngham v. Maçon, etc., Rallroad, 
109 U. S. 446 [S Sup. Ct. 292, 609, 27 L. Ed. 992] ; United States ex rel. Uun- 
lap v. Blacli, 128 U. S. 40 [9' Sup. Ct. 12, 32 L. Ed. 354] ; United States ex 
rel. V. I-.amont, 155 U. S. 303 [15 Sup. Ct. 97, 39 L. Ed. 160] ; Roberts v. United 
States, 176 U. S. 221 [20 Sup. Ct. 376, 44 L. Ed. 443] ; Rlverside OU Companv 
V. Hitchcock, 190 U. S. 316 [23 Sup. Ct. 698, 47 L. Ed. 1074]; Ness v. Flsher, 
223 U. S. 6&3 [32 Sup. Ct. 356, 56 L. Ed. 610]." 
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It may be true, as contended by counsel, that the various state com- 
missions and city councils claiming authority to regulate intrastate rates 
might, on proper showing made, authorize the gdvefnment, as they 
rnight previously hâve authorized the téléphone companies, to increase 
established rates, and that, if the rates as fixéd by such bodies were 
confiscatory, rehef might be sought in the courts. It is answered that 
thèse State laws authorizing the régulation of rates contemplated pri- 
vate ownership of thèse utilities, and their purpose was to preVent any 
advantage being taken of the public. 

No such reason would exist, were the opération by the state itself, 
nor does it exist where the opération of thèse utilities is by the gov- 
ernment. As well might a state commission, which has authority to 
regulate intrastate rates of express companies, claim the ^sàme right 
to regulate intrastate rates which the Government charges for parcel 
post service. Neither the parcel post nor the telegraph and téléphone 
lines are being operated for financial gain. The former is for the con- 
venience of the public ; the latter as a war measure for the saf ety of 
the nation. Congress could not hâve intended that a state commission 
or a city council should hâve the authority to say to the government of 
the United States what rates it might charge for téléphone service. If 
the city of Houston may do so, then likewise may every town and city 
rn the state of Texas, and every town and city in every other state 
where the Législature has delegated such authority to its, municipal 
corporations. Such a condition would cause confusion and chaos, and 
would make utterly impossible any equality or uniformity of rates. 
It would be incompatible with the power and dignity of the national 
government. It is inconceivable that the nation in the conduct of a 
business taken over and made its own as a war measure, should, before 
fixing the rates to be charged, hâve to obtain the permissior, of any mu- 
nicipal council or state commission. It follows that in the proviso to 
the Telegraph and Téléphone Act Congress used the term "lawful po- 
lice régulation" in the ordinary sensé in which the words are under- 
stood, and not in the broad sensé which would include the authority to 
fix rates of public utilities. 

The plaintiff is entitled to a preliminary writ of injunction as prayed 
for; and it is so ordered. 



G. RICOEDI & CO., Inc., v. COJAJUBIA GRAPIIOPHONE CO. 
(District Court, S. D. New York. Mareh 31, 1919.) 

1. Copyrights ®=s34 — Meciianical Reproduction of Music — Riohts of Ca- 

NADiAXS TO Protection. 

Silice Canada does not grant similar rîghtKS to eitizens of the United 
States musical compositions of a Canadian are not protected by the pro- 
vision of the Copyri.siht Act (Comp. St. §§ 9517-9524, 9530-9584), so far as 
they secure copyrights coutrolllng the parts of instruments serving to re- 
produce mechanlcal musical works. ' 

2. Copyrights <s=321 — I'ersons Entitled to Protection — Domicile. 

A Canadian, residliig in New York while a Britlsh military officer, could 
- not establish a domicile, so as to bo protected under the proyi^ions ,of the 
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Copyright Act (Comp. St. §§ 9517-0524, !)5?.0-î>584), so far as they secure 
copyriglxts controlUng the parts of Instruments serving to reproduce me- 
chanlcal musical worlis. 
3. CoPTBiGHTS <&=>34— Acquisition of Rioht by Canadian— "Musical Copy- 
right" — "Musical Composition" — "Musical Woek." 

'Phe terms "musical copyright," "invsical composition," and "mnsietil 
work," as usied in the Copyright Act (Comp. St. §§ i)517-»524, 9530-9584), 
refer to a composition which may be music alone, or words and musie; 
and hence, where a Canadian cojnposes music which cannot be copyrighted 
In thè United States, It adds nothing to his rights that the words pub- 
lished wlth such music were written by a citizen of the United States. 

[Ed. Note. — For other définitions, see Words and Phrases, Second 
Séries, Musical Composition.] 

Suit for injunction by G. Ricbrdi & Co., Incorporated, against the 
Columbiâ Grapbophone Company. Motion for preliminâry injunction 
denied. 

Nathan Burkan, of New York City, for plaintifï. 

W., ]waird Goldsborough, of New York City, for défendant. 

MAYER, District Judge. The suit is brought under subdivision "e" 
of section 25 of the Copyright Act (Act March 4, 1909, c. 320, 35 Stat. 
1081 [Comp. St. § 9546]), which provides: 

"TV'Tienever the owner of a musical copyright lias used or permitted the 
use of the copyrighted worli upon the parts of musical instruments serving to 
reproduce niechanically the musical worlc, then in case of infringeraent of 
such copyright by the unauthorlzed manufacture, use, or sale of interchange- 
able parts, such as dises, • * * for use in _ meehanlcal music-producing 
machines adapted to reproduce the copyrighted m'uslc, * * * in a civil ac- 
tion, an injunction may be granted upon sruch terms as the court may impose." 

Plaintifï seeks an injunction against défendant, the manufacturer of 
Sound records, restraining it from manufacturing and selling sound 
records for use upon phonographs adapted to reproduce the musical 
composition duly copyrighted by plaintiff and entitled "Dear Old Pal 
of Mine." 

According to plaintiff, Lieut. Gitz Rice, in the month oî February, 
1918, discussed with one Harold Robe the possibiHties of a refrain of 
a song which he had conceived for the purpose of having the same writ- 
ten in the form of a ballad. He played this bit of melody to Robe, who 
suggested that it would be appropriate for a ballad. Robe wrote the 
words which now constitute tiie lyric of "Dear Old Pal of Mine," and 
prepared à lead sheet of music containing the form of the rhythm for 
the verse of the song. Robe submitted thèse words under the title 
"Dear Old Pal of Mine," with the lead sheet, to Rice. The latter 
adopted the form of rhythm to Robe's verse ; the refrain of the words 
fitting the melody of the refrain conceived by Rice. 

Af ter several days, this song, so originated, was played upon the piano, 
and the music thereof was taken down in musical notation upon a sheet 
of paper by one Polla and ai-'ranged by him for the piano. This song 
was thus composed in the month of February, 1918, and the rights to 
it were duly assigned to the plaintiff. This song was first published in 
this or in any foreign country by the plaintiff in the usual course of 

«ÈSjFor other cases see same topie & KBY-NUMBBR in ail Key-Numbered DIgests & Indexa 
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business on March 8, 1918, and vvas thereafter duly copyrighted in the 
name of the plaintiff as proprietor thereof. 

Robe is an American citizen, and was such on the 8th day of March, 
1918, the date of the first pubHcation of the song. Polla, the arranger 
of the music, was an American citizen on March 8, 1918. Lieutenant 
Gitz Rice was born in Canada, and at the outbreak of the war, in Au- 
gust, 1914, enHsted as a private in the First Canadian contingent of the 
British army. He remained in the service for three years, and se- 
cured his commission as first Heutenant in the British army in Septem- 
ber, 1916. He was invalided in action and incapacitated for further 
military duty. He returned from overseas in October, 1917, and was 
entitled to his discharge from further military service. He came to 
New York City, and while hère was assigned by the British Canadian 
recruiting mission to render services in the city of New York and else- 
where in the United States to aid in the recruiting of British, Canadi- 
ans, and Americans. In December, 1918, he was placed upon the re- 
serve list, with the privilège of returning to civil occupation; but he 
is still a British officer. It is alleged that he has returned to civil oc- 
cupation, and has remained and taken up his résidence in the city of 
New York, and that he so resided on March 8, 1918, at the time of the 
first publication of the song, and has continued to réside in New York 
from that date to the présent time. 

On September 5, 1918, plaintiff filed a notice of user of such compo- 
sition for the manufacture of parts of instruments serving to reproduce 
mechanically such composition, as provided by subdivision "e," § 1, of 
the Copyright Act (Comp. St. § 9517), which reads : 

'< * * • That It shall be tlie duty of the copyright owner, if he uses the 
mu.slcal composition hiinself for the manufacture of parts of instruments 
serving to reproduce mechanically the musical work, or licenses others to 
do so, to file notice thereof, accompanied by a reeordlng fee, in the copyright 
office, and any failure to file such notice shall be a complète défense to any 
suit, action, or proceeding for any iufringement of such copyright." 

On January 31, 1919, défendant wrote plaintiff a letter stating, inter 
aHa : 

" * * * We do not concède that the Copyright Act of March 4, 1909, as 
arhended, gives to yon tbe right to control the parts of instruments serving to 
reproduce mechanically 'Dear Old Pal of Mine,' and we beg to give notice that 
we shall proceed to manufacture parts of Instruments serving to reproduce 
mechanically 'Dear Old Pal of Mine' without payment of royalty." 

Défendant, accordingly, has manufactured a sound record adapted to 
reproduce upon the phonograph "Dear Old Pal of Mine." This sound 
record, : when played upon a phonograph, reproduces botli the words 
and music of plaintiff's duly copyrighted composition, "Dear Old Pal 
of Mine." Plaintiff never granted to the défendant any license to repro- 
duce this song upon its sound records, nor did the défendant file a no- 
tice of intention to use the work upon sound records, under subdivi- 
sion "e" of section 25 of the act, which reads : 

" * * * That whenever any person, in the absence of a license agreement, 
intends to use a copyrighted musical composition upon the parts of instru- 
ments serving to reproduce mechanically the musical work, relying upon the 
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coinpiilsory license provision of tliis act, lie sliall serve notice o£ sueh intention, 
by reglstered mail, npon the copyrlgljt proprietor at I1I9 last address disclosed 
by tiie records oî tlie copyright office, sendlng to tlie eopyrlglit office a dupli- 
oate of sucli notice. * * *" 

The contentions of défendant are : , . 

First. Défendant is entitled freely mechanically to reproduce the 
composition in question, because Rice, the composer of the music of 
the composition, is and was a Canadian, to whose compositions the pro- 
visions of the Copyright Açt, so far as they secure copyrights çon- 
trolling the parts of instruments serving to reproduce mechanically mu- 
sical Works, do not apply, since Canada does not grant similar rights to 
citizens of the United States. 

Second. Défendant is entitled freely mechanically to reproduce the 
composition in question, because even if the proviso of section 8 of the 
Copyright Act (Comp. St. § 9524) prevailed over the first proviso of 
paragraph "e" of section 1 of said act, Rice, the composer of the music 
of the composition, was not domiciled in the United States at the time 
of its first pubHcation, within the meaning of paragraph "a" of the pro- 
viso of section 8 of the Copyright Act. 

Third. Plaintiff is not entitled to exact royalties for the mechanical 
reproduction of the composition in question because, the words were 
composed by an American citizen. The text of a song, if copyrighted 
alone, must be copyrighted as a book, and could not be classified as a 
musical work. The musiç alone, without the text, would be a musical 
work. Défendant can mechanically reproduce the text alone, because 
it is not the text of a drama, or of a dramatic work, within the mean- 
ing of subsection "à" of section 1 of the Copyright Act, protecting me- 
chanical reproduction, nor is it a musical composition within the mean- 
ing of subdivision "e" of section 1 of the Copyright Act, protecting me- 
chanical reproduction, nor is it a musical composition within the mean- 
ing of subsection "e" of section 1 of the Copyright Act, protecting me- 
chanical reproduction. In other words, the portion of the composition 
which constitutes it a musical work, and would give it protection when 
mechanically reproduced, if composed by a citizen, is the music. 

The facts hâve been assumed as set forth by plaintifï, because, when 
so considei'ed, questions of law only are presented, the disposition of 
which may end the suit. 

[1] That défendant is right as to its first contention is too clear to 
require discussion. Until the Dominion of Canada grants similar rights 
to pur citizens, the protective f eatures of the statute in this respect can- 
not, under the statute, be extended to her citizens. 

[2] That défendant, in any event, is correct as to its second conten- 
tion, is apparent, because Rice, while a British officer.'cànnot hère es- 
tablish a domicile as distingui.shed from physical résidence. Carey v. 
Collier, Fed. Cas. No. 2400; Mitchell v. United States, 21 Wall. 350, 
22 L. Ed. 584. 

[3] Finally, "musical copyright,*' "musical composition," and "musi- 
cal work" obviously ref er to a composition which may hé music alone, 
or words and music. Hère the music was plainly the' composition of 
Rice. The part which Robe and PoUa played was purely iricidenta]l. 
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The music as a product was the product of Rice's braiii. What Robe's 
rig^hts might hâve been, if the words alone had been reproduced, and 
whether defendant's contention in that regard is sound, are questions 
not hère for décision. In the pubhshed music sheet, the announcemcnt 
is "Words by Harold Robe" and "Music by Lieutenant Gitz Rice, First 
Canadian Contingent." 

As the musical composition of Rice (without the words) could not 
bave been copyrighted for the reasons stated supra, it adds nothing to 
the rights of the parties that the words were written by a citizen of 
the United States, for it is the music which counts in invoking tlie rights 
accorded by the statute. ■ 

A diiïerent question might hâve been presented, and a différent dis- 
position might hâve followed, if the music had been composed by the 
American citizen and the words had been written by the Canadian citi- 
zen, or if, for instance, an American citizen had set to music some 
poem, verse, or other Hterary composition which was in the pubHc do- 
main. 

Motion denied. 



UNITED STATES v. PENNSYLVANIA CENTRAL GOAL CO. et al. 

(District Court, W. D. Pennsylvauia. Juue 29, 1918.) 

No. 35. 

1. Wae ©=54 — PowERS or Ooncrëss— Pbice of Coal. 

Act Cong. Aug. 10, 1917, c. 53, § 25 (Comp. St. 1918, § 3115Véq). aiitlior- 
Izlng the Président to flx the maximum priée for coal and to rualve it an 
offense to demand more than the price flxed. is a measure necessary for 
the efficient prosecution of war and witliin the constitutional powers of 
Congress, tliough it imposes restrictions which in time of peace might bo 
unlawful. 

2. CoNSPiBACY <S=»43(5) — Indictmest— Desceiption of Ob.iect. 

An indietment under Act Cong. Aug. 10, 1917, c. 53, § 25 (Oomp. St. 
1918, § 3115%q), authorizing the fixing of the price of coal by the Près 
ident, which charges that défendants with full Knowledge that the price 
had been flxed consplred to demand a greater price with allégation of 
overt acts, is sufficient, though an indietment for the spécifie offense 
, would hâve had to allège both the price fixed and the price demanded. 

3. CoNSPiRAcr <&=j43(5) — Ikdictment— Ovbet Acts. 

An indietment for conspiraey need not allège in what raanner the overt 
acts tended to effect the purpose of the eopsplraey, it being sufficient to 
allège that the overt acts were done to efCeet the object of the conspiraey. 

4. CONSPIRACY (S=>43(6) IXDICTMENT— EeQUISITE. 

An indictrnent for conspiraey, which sets forth the names of the con- 
Sjplrators and allèges that the conspiraey was to commit an offense against 
V the United States, the nature of the offense, the time and place, and tho 
overt acts committed to exécute the conspiraey, is sufficient. 

The Pennsylvania Central Coal Cornpany and others were indicted 
for conspiraey. On demurrers to the indietment. Demurrers over- 
ruled. 

iS=s>For otlier cases seè s'aime topic & KBY-NUMBBR in âÙ Key-Numbered Dlgests & Indexes 
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R. L. Crawford, U. S. Atty., of Pittsburgh,- Pa. 
Nash Rockwood, of New York City, for Thos. F. Barrett, Pennsyl- 
vania Coal Co., and Cambria & Eastern Coal Co. 

Diamond & Zacharias, of Pittsburgh, Pa., for J. Harper Adams. 

THOMSON, District Judge. The Pennsylvania Central Coal Com- 
pany, the Cambria & Eastern Coal Company, and Thomas F. Barrett, 
hâve been indicted at the above number and term, with others, for con- 
spiracy to violate section 25 of the act of Congress, approved August 
10, 1917 (40 Stat. 284, c. 53 [Comp. St. 1918, § 31I5y8q]). Thèse three 
défendants hâve demurred, filing very numerous reasons in support 
thereof. The indictment contains three counts, which differ only in 
the several overt acts charged to hâve been committed in exécution of 
the conspiracy. The indictment charges that the défendants conspired 
together to commit an offense against the United States, to wit, to vio- 
late the provisions of section 25 of an act of Congress approved Au- 
gust 10, 1917, entitled "An act to provide further for the national se- 
curity and défense by encouraging the production, conserving the sup- 
ply, and controlling the distribution of food products and fuel," and 
the régulations issued thereunder by Woodrow Wilson, Président of 
the United States, and Harry A. Garfield, United States Fuel Admln- 
istrator. That is, that the défendant corporations engaged in the busi- 
ness of jobbers of coal, Thomas F. Barrett, président of the Pennsyl- 
vania Central Coal Company, and John Harper Adams, secretary and 
treasurer of the Tri-State Coal & Coke Company, with fuU knowl- 
edge that Woodrow Wilson, Président of the United States, had fixed, 
pursuant to the authority conf erred by the said act of Congress, a max- 
imum price for the sale of bituminous coal, did unlawf ully conspire to 
ask, demand, and receive from certain persons therein named, and 
many others, a higher price per ton for bituminous coal at the mine 
than the maximum price fixed by the Président of the United States in 
pursuance of the power upon him conferred by the said act of Con- 
gress. This is the substance of the charge in each count, followed in 
each count by certain overt acts charged to be in exécution of the con- 
spiracy. 

The demurrer allèges : That the acts charged do not constitute a 
crime. That the facts constituting the alleged crime are not set forth 
with certainty, as required by law. That the indictment is not direct 
or certain in the description of the offense charged or attempted to be 
charged against the défendants. That, under the twenty-fifth section 
of the said act of Congress, the authority to fix and publish maximum 
priées was vested solely in the Fédéral Trade Commission, and the in- 
dictment does not aver that a maximum price for the sale of bituminous 
coal was at any time fixed or published by the Fédéral Trade Commis- 
sion. That the indictment does not charge that any maximum price 
was fixed for the particular locality in which the several shipments of 
coal specified in the indictment were purchased. That it does not 
charge that the défendants demanded or received a higher price for 
the sale of the coal than they were permitted to do under said act, and 
that said section of the act of Congress is not within the power of 
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Congress to enact,, and is violative of the fourth amendment of the 
Constitution. That it unlawfuily deprives the citizen of his right to 
freely contract. That it attempts unlawfuily to empower the fédéral 
authorities to regulate and govern intrastate traffic, thus illegally in- 
terfering with the property right of the citizen to freely contract with- 
in the state. That it deprives the défendants of the just and equal pro- 
tection of the law. That it créâtes an unjust discrimination in the sale 
of commodities. And lastly that, the crime attempted to be charged 
being a felony, the alleged conspiracy is merged therein upon the com- 
pletion of the alleged felonious offense. 

[1] As to the constitutionality of the act: We are engaged in a 
great war, involving not only the fundamental rights of the nation and 
her people, but, in case of an adverse issue, the very existence of the 
republic itself. This war, constitutionally declared by Congress, re- 
quires the raising, equipping, and supporting of armies and navies, of 
which the Président of the United States is the commander in chief. 
That the safety of the republic is the first law, is as true now as when 
the Romans so declared. To the high office of commander in chief 
necessarily belong many inhérent powers. He bas authority, without 
any act of Congress, to exercise ail belligerent rights. He may insti- 
tute a blockade, levy contributions on the enemy, and authorize the 
military commanders to form a civil and military government in the 
conquered territory. He may establish there courts of justice. When 
a state of war exists, the whole nation is pledged to its successful prose- 
cution. Its resources must be controlled and conserved, that large ar- 
mies may be maintained in the field. Restrictions which in times of 
peace would be oppressive and unlawful become in times of war à lé- 
gal necessity. Priées must be regulated and controlled, that the strong 
may not oppress the weak, nor be permitted to extort unreasonable 
profits through the stress and exigencies of war. The section of the 
act of Congress hère in question, seeking to regulate the priées of coal 
and coke, is clearly a measure necessary for the efficient prosecution' 
of the war; and, as the welfare of the nation is higher than the rights 
of any state, I cannot doubt that it is well within the constitutional pow- 
er of Congress to enact. 

[2] To constitute an indictment under this section, it is, of course, 
necessary to charge that the conspiracy was to do an act made a crime 
by the laws of the United States, the offense under section 37 of the 
Criminal Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp.St. 
§10201]), consisting of the unlawful combination and the doing bf 
some act in furtherance of it. The offense which the défendants are 
charged with conspiring to commit, to wit, "to violate the provisions 
of section 25 of the act of Congress approved August 10, 1917, entitled 
'An act to provide further for the national security and défense by 
encouraging the production, conserving the supply, and controUing the 
distribution of food products and fuel,' and the régulations issued 
thereunder by Woodrow Wilson, Président of the United States, and 
Harry A. Garfield, United States Fuel Administrator." 

The manner of its violation is set forth to be that the défendants, en- 
gaged in the business of jobbers of coal, with full knowledge that the 
256 F.— 45 
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Président had fixed a maximum price for the sale of coal, uulawfuUy 
combined to demand and receive f rom certain parties named a higher 
price per ton than the maximum price fixed by the Président. Under 
the act, it is the Président of the United States who is authorized to 
fix the price, and to establish rules for the régulation of and to regu- 
late the production, sale, shipment, and so forth. "Said authority and 
Power may be exercised by him in each case through the agency of 
the Fédéral Trade Commission during the war or for such part of said 
time as in his-Judgment may be necessary." That portion of the in- 
dictment which avers a violation of the régulations issued by the Prés- 
ident and the Fuel Administra tor may be rejected as surplusage, in 
view of the spécifie définition of the ofifense which follows thèse words. 
If the, charge was the commission of a substantive offense, namely, the 
sale of coal above the price fixed, it would be necessary in the indict- 
ment to aver both the fixed price and the price of sale. Not so, how- 
ever, when the offense is a conspiracy to ask, demand, and receive a 
higher price than that fixed by the Président. 

[3] I think the indictment is sufficiently spécifie to define and iden- 
tify the offense charged, so as to enable the défendants to prépare their 
défense tbereto. It is not necessary that the offense which is intended 
to be committed as a resuit of the conspiracy should be described with 
the particularity required in an indictment in which such matter is 
charged as; a substantive crime. Certainty to a common intent is 
ail that is required. Neither is it necessary in alleging overt acts in 
the indictment, committed by one of the conspirators, to set forth in 
whatmanner the several overt acts tended to effect the purpose of 
the conspiracy. It is sufficient to allège that such acts were done to 
effeçt its object. Houston v. United States, 217 Fed. 854, 133 C. C. 
A. 562. 

It was said in United States v. McCord (D. C.) 72 Fed. 163 : 
"Any overt act, howéver slight, intended to effectuate the object of the 
conspiracy, and whatever its character may be, whether it Is itself criminal 
or * * * innocent in its nature, is sufficient to flx the offense and to malse 
it Inaictable." 

[4] The indictment sets forth the names of the alleged conspirators, 
charged with a conspiracy to commit an offense against the United 
States, the nature of the offense, the time and place, with the overt acts 
committed in and for the purpose of executing them. Thèse, in my 
opinion, are sufficient to sustaih the indictment. Hyde v. United States, 
225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614. 

The demurrers to the indictment are therefore overruled. 
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TJNITED STATES v. HICKS. 
(District Court, W. D. Kentucky. April 3, 1919.) 

1. States ig=»4 — Oonqeessional Powebs — Powers Bemaining iw States. 

Suppreissing disorderly honses, etc., ordinarily cornes under the police 
power reserved to the states by Const. U. S. Amend. 10, and is net withm 
the législative power of Congress, except In tlme of war or other great 
public péril. 

2. War ®=>33 — ^Tebmination. 

The l'resident's déclaration to Congress that the war ended on Novem- 
ber 11, 1918, wlU be accepted as prima fade c-orrect until events sbow the 
contrary, so that Act Cong. May 18, 1917, § 13 (Comp. St. 1918, § 2019b), 
authorlzlug the suppression of disorderly houses around encaœpments 
"during the présent war," is Inapplicable to an offense cbmmitted after 
November 11, 1918. 

3. Evidence i3=383(1) — Presumptions — ^Pbesidential Declabation. 

AU citizens may be presumed to hâve been informed of, and to hâve 
relied on, the Presldent's déclaration to Congress that the war ended 
November 11, 1918. 

4. Cbiminal Law <g=»905, 966 — New Teiai- — Motion in Aerest — Teemination 

OF WAB. 

Since events may subsequently prove the Presldent's déclaration to 
Congress that the war ended November 11, 1918, to be inaccurate, one 
convicted of vlolatlng in December, 1918, Act JMay 18, 1917, § 13 (Comp 
St. 1918, § 2019b), authorizlng suppression of certain disorderly houses 
"during the présent war," will be granted a new trial, instead of arrestlng 
judgment. 

Harry Hicks was convicted of operating a house of ill famé. On 
motions for arrest of judgment and new trial. New trial granted. 

Perry B. Miller, Dist. Atty., and S. M. Russell, Asst. Dist. Atty., both 
of Louisville, Ky., for the United States. 

Clem W. Huggins and Joseph E. Conkling, both of Louisville, Ky., 
for défendant. 

WALTER EVANS, District Judge. The indictment in this case 
charges : , 

"That heretofore, to wit, on the 7th day of December, in the year of our 
Iiord 1918, at Louisville, in said district and wlfhln the jurisdictlon of thls 
court, one Harry Hicks, late of said district, unlawfuUy dld then and there 
receive and permit to be received for immoral purposes certain persons into 
a place used for the purpose of lewdness, assignation, and prostitution, within 
the distance of a military cantonment designated by the Secretary of War; 
that is to say, that said Harry Hicks dld then and there receive and permit to 
be received for Immoral purposes both men ànd women, whose naines are tb 
the grand jurors unknown, into a place operated as a house of 111 famé, desig- 
nated as 401 Seventh street, Louisville, Ky., and within five miles of a mili- 
tary cantonment, to wit, Camp Zachary Taylor, and used for the purpose of 
lewdness, assignation and prostitution, and dld then and there keep and set 
up a house of ill famé as aforesaid, in violation of section 13 of the act of May 
18, 1917, and the order, rule, and régulation of the Secretary of War, issued 
to carry out the objeet and purpose of said section of said act." 

The défendant entered a plea of net guilty and also a plea that he 
had previously been convicted of the offense charged in this indictment 
on a similar indictment therefor in a state court in Louisville, and had 

4=»For other cases see same toplc à KEY-NUMBSR in ail Kejr-Numbered DIgesta & Indexe* 
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paid the fine împosed by the judgment rendered in that case. The lat- 
ter plea not being regarded as suflfkient in law — the jurisdiction of 
the two courts being conferred by separate govemments which had 
made separate and distinct laws upon the subject — the case came to 
trial before a jury on the plea of not guilty. The testimony showed 
that on the 7th day of December, 1918, the défendant had donc the 
things charged in the indictment, and that the place at which those 
things were donc vvas within five miles of the boundary line of Camp 
Zachary Taylor adjoining that city. The jury returned a verdict of 
guilty. 

[1] The défendant bas moved, first, for a new trial, and, second, that 
judgment on the verdict be arrested, upon the ground that the facts 
proved did not show that any offense had been committed against 
any law of the United States. By the latter motion there is raised an 
interesting and important question, which bas received the very care- 
ful donsideration of the court, because, however disgusting the conduct 
of a per.son may be, the courts of the United States cannot punish 
that conduct as criminal unless there be some spécifie statutory law of 
the United States authorizing and requiring it. Accurately speaking, 
the conduct of the défendant is of that character which ordinarily 
could only corne under the gênerai police power constitutionally re- 
served to the states by the Tenth Amendment, and is not within the 
législative power of Congress, except in time of war or other great pub- 
lic péril, that might be averted or mitigated under the commerce clause 
of the Constitution. Thèse phases of the law should not be overlooked 
in cases like this. In this connection, and to illustrate our meaning, 
it will suffice to state the gênerai proposition in the language found on 
page 473 of volume 9 of the Encyclopedia of United States Suprême 
Court Reports, where it is said: 

"The gênerai police power is reserved to the states. The power to protect 
the public health and the public safety, to préserve good order and the public 
morals, to protect the livcs and property of their citizens, 'the power to 
govern nien and thinsrs' within tlie limits of tlieir dominions, by any législa- 
tion appropi'late to that end and which does not'éncroach upon the rights 
guaranteed by tlie national Constitution, nor corne in confllct with the acts of 
Congress passed in piirsuance of that instrument, is a power originally and 
always belonging to the states, not surrendered by them to the gênerai govern- 
meût, Hor dlrectly restralned by the Constitution of the United States." 

This is supported by a great humber of notable cases. 

[2,3] But, without ■ f urther going into those matters, it will suffice 
to say that there is no statute of the United States applicable to this 
case, unless it be the provisions, presently to be inserted, of the act 
entitled "An act to authorize the Président to increase temporarily the 
military establishment of the United States," àpproved May 18, 1917 
(Act May 18, 1917, c. 15, 40 Stat. 76). 

Under the Constitution of the United States (article 1, § 8, cl. 11), 
Congress is authorized to déclare war, by clause 12 to raise and sup- 
pçrt armies, by clause 14 to make rules for the government of the 
lând and naval forces, and by clause 18 it is empowered to make ail 
lawS which may be "necessary and proper" for carrying into exécution 
the powers given in that article and ail other powers vested by the 
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Constitution in tlie government of the United States or any department 
or officer thereof. 

We may assume for the pnrpose of this opinion that section 13 
of the act referred to (Comp. St. 1918, § 2019b) covered a legitimate 
exercise of the powers of Congress. Although there is no express 
provision in that section vvhich authorizes the Secretary of War to 
niake régulations to meet the exigencies of the section, we may assume 
(without deciding) not only that such régulations were made, but that 
they conformed to the provisions of the act. We may also assume 
that Congress had concluded that the législation to be referred to was 
"necessary and proper" to carry into effect the other powers authoriz- 
ed to be exercised in the great emergency of war that had a few days 
before corne upon the country. 

By a joint resolution passed by Congress and approved by the Prési- 
dent on April 6, 1917, it was resolved: 

"That the state of war hetween the T'iiited States nnd the Iini)ennl Gerinan 
government whieh has thus l)eeii tliriist upon the United Stsites is hereby 
fonnally declared ; and that tiie Président l)e, and lie is liereby, authorized 
and dlrected to eniploy the entire naval and military forces of the United 
States and the resoiirces of the government to carry on war against the Im- 
périal (Jerman government : and to Ijriiig the confliet to a sueeessful tenni- 
uation ail of the resources of the country ave hereby pledged by the Congress of 
the United States." 40 Stat. 1, c. 1. 

This situation, in the judgment of Congress, required inuch légis- 
lation. Among the acts it passed was that approved May 18, 1917, 
the thirteenth section of which is as f ollows : 

"That the Seoretar.v of War is hereby authorized, enipowered, and directed 
during the présent war to do everything by him deenied necessary to snppress 
and pi'event the lieeping or settiiig np of liouses of ill famé, l)rothels, or 
bawdy houses witliin sncli distance ns he may deem needful of any military 
camp, station, fort, post, cantonment, traiiiing. or mobilisation place, and 
any person. c-oi'poratlon, partnership, or association receiving or perniittiug 
to be received for immoral purposes any jjcrson inio any ))lace, structure, or 
building used for tlie pnrpose of lewdncss, assignation, or prostitution jvithin 
such distance of said places as may be de-^ignat«>d, or shall permit any sucli 
person to )-emain for innnoral purposes in any such place, structure, or build- 
ing as aforesaid, or wlio shall violate any order, nile, or régulation issned to 
carry ont the oli.iect and purpose of this section shall, unlcss otberwJse pun- 
ishable nnder the Articles of War, be doenied guilty of a iiiisdeuieanor and be 
punished by a Jhie of not more than $1,000, or imprlsonnient for not more tlian 
twelve months, or both." 40 Stat. 83. 

Events of greatest moment continued to follow, and early in the 
month of Xovember, 1918, the military power of the enemy collapsed. 
In no part of our history did anything arouse more universal interest 
among the people of the United States than did this situation. 

Article 2, § 3, of the Constitution provides that the Président "shall 
from time to time give to the Congress information of the state of 
the Union, and recommend to their considération such measures as 
he shall judge necessary and expédient." For much the greater part 
of the existence of our government the method of complying with this 
constitutional requirement has been by what we are accustomed to call 
the "messages of the Président." The Président of to-day (as he law- 
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fully might) has used another method of giving to the Congress such 
information as he thought it wise to communicate ; his method being 
to request the two houses of the Congress to meet in joint session, and, 
when that is done, to make his communication orally, and in this way 
meet the constitutional provision. In substance both methods are pre- 
cisely the same. And so on November 11, 1918, Congress, knowing 
of his wishes, adopted the following joint resolution, viz. : 

"Resolved by tlie House of Représentatives (tlie Senate concurrlng), that tho 
two houses of Congress assemble in the hall of the House of Représentatives 
on Monday, the llth of November, 1918, at 1 o'clock in the afternooin, for tlie 
purpose of receivlng such communication as the Président of the United States 
shall be pleased to make to them." 

Accordingly the two houses assembled in joint session in the hall 
of the House ; the Président appeared at the Speaker's seat, and gave 
to Congress information of the state of the Union in respect of the 
war it had declared on April 6, 1917. Having read to the Congress 
thus assembled the 34 terms stipulated in the armistice agreement en- 
tered into a few hours before and signed by the représentatives of the 
German army, the Président said : 

''The war thug cornes to an end; for, having accepted thèse terms ot armis- 
tice, it will be inipos.çible for the German command to renew it. 

"It is not nùVt possible to assess the conséquences of this great eonsumma- 
tion. We fcwow only tTi-ai this traginal icar, whose consuming fiâmes swept 
from one nation to another until ail the world was on flre, is at an end, and 
that it was the privilège of our own people to enter it at its most critical 
juncture in such fashion and in such force as to contribute in a way of whtch 
we are ail deeply proud to the great resuit. We know, too, that the object 
of the ivar is attaiMed, the object upon whlch ail free men had set their 
hearts, and attained with a sweeping completeness which even now we do not 
realize. Armed imperialism, such as the men eonceived who were but yester- 
day the masters of Germany, is at an end, its illlcit ambitions engulfed In 
black disaster." Congressional Record of November 11, 1918, and Officiai TJ. 
S. Bulletin, also of that date. 

The question now to be decided is presented in this way : The acts 
charged in the indictment and claimed to constitute an offense against 
the United States were committed and done on December 7, 1918, at 
least 25 days after the President's communication to Congress had 
been officially and most conspicuously made declaring that the war 
"is at an end." Were the acts of the accused committed "during the 
présent war" within the true meaning of that phrase as used in the sec- 
tion of the act upon which the government seeks to maintain the in- 
dictment and the conviction thereunder? Upon the prop>er answer to 
that question dépends the authority of the court to inflict punishment 
upon him. 

At the hearing it was urged on behalf of the United States that Con- 
gress alone can begin war, and consequently that Congress alone can 
terminale it. But that does not follow, for the Constitution, while in 
express terms giving Congress the sole power of declaring war, in no 
way so expresses itself as to give that body any authority itself to 
terminate it. And so in tliis instance, while Congress has not itself de- 
clared the war to be ended, in its présence the Président — also the 
coihmander-in-chief of the army^ — did officially communicate to Con- 
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gress the f act that it "is at an end" upon the momentous occasion re- 
ferred to and iri the explicit terms we hâve given, and information 
of ail the détails of wliich no doubt reached our entire population, in- 
cluding the person now nnder accusation; and ail of whom might act 
upon the assumption that this officiai statement of the Président was 
true. 

The authoritative publications show that, while war is usually ter- 
minated by a treaty of peace, and that such treaty is the best évidence 
of such termination, history shows many instances in which wars 
were terminated without any treaty at ail. Notably this must be so 
in domestic wars. So it is also where a complète conquest of the 
weaker nation leaves no one authorized to make a treaty. The public 
is oftentimes, perhaps generally, notified of treaties by officiai procla- 
mation. But there is no prescribed form for such latter documents, 
and at last they are but officiai announcements of a statc of fact. The 
President's officiai comnumication to Congress met ail the conditions 
of an officiai proclamation, so far as such documents are designed for 
giving information. It was made on a notable occasion ; it was made 
upon a theater that attracted the attention of ail the people of the 
United States, and indeed of the civilized world. The purpose of the 
President's oral message being to communicate information, it, if true, 
met the requirements of the question before us. Was that informa- 
tion accurate, or were the facts perverted? Does it now lie in the 
mouth of the government, in this prosecution made in its name, to in- 
sist that it was f aise, even if there is nothing like a technical estoppel ? 

Undoubtedly, if there be any doubt about it, a completely ratified 
treaty of peace is the best évidence of the termination of a war ; but as 
we hâve said such a treaty is not essential to the actual ending of a 
war, as has many times been demonstrated. Indeed, there is no for- 
mal or ceremonious way agreed upon in international law of other- 
wise for ending a war. Circumstances govern such situations, and hère, 
as we hâve seen, they raise a most important, if not vital, question of 
fact, namely : Was the 7th day of December, 1918, "during the présent 
war?" 

For reasons more or less publicly known, no treaty of peace has 
yet been made ; but it is claimed that actual war was nevertheless in 
fact ended last November, and the statement of the Président, of- 
ficially made and acclaimed on the llth day of that month, and which 
met with quite universal acceptance by the people, is as effective in 
showing the fact of the actual termination of real war as would be the 
case with a treaty. In advance of a treaty it is, of course, possible for 
the war to break out again ; but, if it does not do so, then certainly 
it was in fact ended. If the announcement of the Président was true 
and correct, then the 7th day of December, 1918, came after the war 
was at an ënd, and was not "during the présent war," as that phrase is 
used in the statute under which this prosecution was begun. The ac- 
curacy of this proposition would seem to be obvions. 

Again, the President's officiai statement was either true or it was 
mère rhetorical optimism. This court is by no means at liberty to 
yield to the latter alternative, for it is clearly of opinion, in view of cur- 
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l'ent public history, that the President's statement was, in fact, correct 
when made, even if an agreed upon treaty of peace has been delayed 
in the making. 

Every citizen of the United States, the défendant included, may well 
be presumed, first, to hâve been informed of the substance of the 
déclaration made by the président, and, second, to hâve relied upon it 
as true. Probably ail accepted it as correct, and rightfully acted upon 
it as being in fact true. HostiHties ceased, not a gun has since been 
fired, the demobilization of our troops is in active progress, and much 
acclaimed peace negotiations hâve been under way. Under thèse cir- 
cumstances every person in the country had the right to accept the 
President's officiai déclaration as true, and to act upon it, and especial- 
ly if it affected the question of whether certain acts were criminal or 
the reverse. Hère most reprehensible conduct was made criminal 
only if committed "during the présent v^'ar." When the war came to 
"an end," so did the thirteenth section of the act of May 18, 1917, 
for, if the President's notable déclaration was true and correct, the 
7th of December, 1918, we repeat, was not "during the présent war." 
That date, in those circumstances, was after that statute had ceased 
to be a law of the United States, in which case the acts alleged in the 
indictment could only be punished under the law of the state. 

After it had declared war, Congress found it necessary to enact 
much war législation, and provided in each act for a more or less ex- 
tended period for the opération of its provisions, and doubtless under- 
took to make the length of that existence dépend upon what it deemed 
the necessities of the subject-matter— the limitation fixed in the thir- 
teenth section of the act of May 18, 1917, presumably being based up- 
on the Tenth Amendment of the Constitution. Possibly the most re- 
stricted continuance of such législation was that fixed in the section 
involved in this case. A more detailed examination and search than 
is now deemed at ail necessary might show in the so-called war légis- 
lation a great variety of phraseology used in fixing the circumstances 
and contingencies upon which its opération would come to an end ; 
but ail the while, and in respect to ail such législation, it must be pre- 
sumed that Congress expressed itself exactly as it preferred in respect 
to each subject-matter. The extrêmes of this would probably be shown 
on the one hand in the phrase "during the présent war," used in sec- 
tion 13 of the act of May 18, 1917, and on the other in the quite inten- 
sive phraseology of clause 4 of section 1 of the act entitled "An act to 
enable the Secretary of Agriculture to carry ont during the fiscal year 
ending June thirtieth, nineteen hundred and nineteen, the purposes of 
the previous act entitled 'An act to provide further for the national 
security and défense by stimulating agriculture and facilitating the dis- 
tribution of agricultural products,' and for other purposes" approved 
November 21, 1918 (40 Stats. 1046, c. 212), which is as follows: 

"Thiit after June thirtieth, lilneteen hundred and nineteen, until the con- 
clusion of the présent war and therenfter until tbe termination of demobiliza- 
tion, the date of which shall be deterinined and px'oclaimed by the Président of 
the United States, for the purpose of conserving the man power of the nation, 
and to increase eflicieucy in the production of arms, munitions, food, and 
elothing for the arrny and navy, it shall be unlawful to sell for beverage pur- 
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posea any distilled splrits, and duriiig said time no distilled spirits lield in 
bond shall be renioved tberefrom for beverage purposes except for export. 
After May first, nineteen hundred and nlneteen, untll the conclusion of tlie 
présent war and thereafter until the termlnation of demobillzatlon, tlie date of 
wlilcli shall be determined and proclalmed by the Président of the United 
States^ no grains, eereals, fruit, or other food product shall be used in the 
manufacture or production of béer, wine, or other intoxicating malt or vin- 
ous liquor for beverage purposes. After June thirtieth, nineteen hundred and 
nineteen, until the conclusion of the présent war and thereafter until the 
termlnation of demobilization. the date of which shall be determined and 
proclalmed by the Président of the United States, no béer, wine, or other in- 
toxicating malt or vinous liquor shall be sold for beverage purposes except 
for export. The Commissioner of Internai Revenue is hereby authorlzed and 
directed to presrcrlbe rules and régulations, subject to the approval of the 
Secretary of the Treasury, in regard to the manufacture and sale of distilled 
spirits and removal of distilled spirits held in bond after June thirtieth, nine- 
teen hundred and nineteen, until this act shall cea.se to operate, for other 
than beverage purposes ; also in regard to the manufacture, sale, and distribu- 
tion of wine for .sacra mental, médicinal, or other than beverage uses. After 
thé approval of this act no distilled, malt, vinous, or other intoxicating liq- 
uors shall be imported into the United States during the c-ontinuance of thç 
présent war and period of demobilization: Provided, that this provision 
against importation shall not apply to shipnients en route to tlie United States 
at the time of the passage of this act." 

But in no event can the contention made at the argument that sec- 
tion 13 of the act of May 18, 1917, should be so construed as to con- 
tinue its opération during the demobilization at Camp Zachary Taylor 
be sustained. Xo criminal législation (to which strict rules of construc- 
tion must be applied) could properly admit of the latitudinous construc- 
tion thus contended for. The language of section 13 is plain, explicit, 
and unambiguous, and contains no provision in respect to demobihza- 
tion nor anything resembling it. 

To summarize: The act of May 18, 1917, made criminal certain im- 
moral conduct if committed "during the présent war" — of course mean- 
ing the war with Germany, which, a few weeks before, had been de- 
clared by Congress. The limitation distinctly specified by Congress 
for the continued opération of this criminal législation was expressed in 
the words just stated. This limit thus fixed was not the making of any 
trealy of peace, nor its ratification, nor the mustering out of the troops 
making up our army. In fixing the time of continued opération of the 
act Congress used the words "during the présent war." This does not 
appear to be a case for technicalities, but for facts. If the war in fact 
had ended on November 11, 1918, it did not continue until the follow- 
ing December 7th. We know the war began on April 6, 1917. When 
did it end? On November llth, as we hâve stated, the Président com- 
municated to Congress the express information that this "tragical war 
* * * is at an end." This status, then ascertained and communi- 
cated to the Congress by the chief of the executive and of the military 
service of the United States government, should, we think, be accept- 
ed as accurate and final by the court in this case. 

[4] In our view the statement made by the Président on November 
11, 1918, must at the very least be received and treated as prima 
facie true in the présent status of this case, though facts may possibly 
develop to show the contrary. In view of such possible developments 
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of fact, we hâve concluded it to be best to ovërriile the defendant's mo- 
tion in arrest of judgment, but to sustain his motion for a new trial. 
If at the next term a new trial shall be had, an instruçted verdict of 
not guilty can be asked, and the same might be given, if nothing then 
appeared to demonstrate the inaccuracy of the President's statement. 
This remark, however, should not be construed as reaching any ex post 
facto législation that may in the meantime be enacted. 
Entries will be made accordingly. 
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(District Court, M. D. Tennessee, at Nashville. Febrnary 22, 1919.) 

No. 60. 

Courts <S=>343^Federal Court— Intervention— Purpose of Intervention. 
An Intervention cunnot be permitted, for tlie purpose of contestlng com- 
plainant's ownership of the cause of action alleged In the blU and haviug 
Intervener substituted as complainant, espeeiall.v in vlew of equlty rule 3T 
(198 Fed. xxviil; 11.5 C. 0. A. xxviii) providing that an Intervention "shall 
be in subordination to, and In récognition of, the propriety of the main 
proceeding." 

In Equity. Suit by Daniel Cauffîel against Rachel Jackson Law- 
rence. On pétition of the United States to be substituted as complain- 
ant. Denied without préjudice. 

Parks & Bell, of Nashville, Tenn., for plaintiff. 
W. L. Granbery, of Nashville, Tenn., for défendant. 

SANFORD, District Judge. The request of the United States for 
leave to intervene in this suit as an interested party was presented 
orally in open court some two or three months ago. My présent recol- 
lection is that counsel for the plaintifï and défendant were présent at 
the time, and that it was stated that there was no objection to such in- 
tervention, and leave to intervene was granted accordingly, although 
no order to that efïect appears to hâve been entered of record. So 
far as I now recall, however, the application to intervene was very 
gênerai, without stating the Government's précise interest in the liti- 
gation, or without stating that it desired to intervene for the purpose 
of being substituted as the party plaintifï ; nor so far as I now recall 
was any. consent given by plaintifï to such substitution, or leave grant- 
ed to intervene for such spécifie purpose ; this matter not having been 
then brought to my attention or ruled on by me at the time. 

The bill, so far as appears on its face, is liled by Cauffiel in his own 
right, seeking to obtain the spécifie performance of an option for the 
purchase of land alleged to hâve been executed to him by the défend- 
ant, for which he paid at the time a considération of one hundred dol- 
lars, and in pursuance of which he prays that on payment of the pur- 
chase price the défendant may be required to exécute and deliver a 
deed to him. The bill does not disclose any interest on the part of 
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tlie Government, either in this option or in the land in question, and 
must, as it stands, be taken as a bill to enf orce an option taken in his 
own riglit and for his own benefit. 

The défendants ansvver also treats the matter in issue as one solely 
between the plaintifï and the défendant and does not disclose any in- 
terest on the part of the Government in the transaction. 

The pétition of intervention filed by the United States, verified in 
efïect merely on information and behef, allèges that in securing this 
and other options on lands in and near "Hadley's Bend" plaintiff was 
acting as the agent and représentative of the War Department of the 
United States and under its authority; that thèse options virere taken 
in the plaintiff's name, according to its directions ; that the title to ail 
lands so acquired by him was vested in the United States for its use; 
that the United States is in fact the real party in interest; and that 
Cauffiel as an individual had no interest in the litigation: and prays 
that the United States may be substituted as complainant in the cause, 
and the control of the litigation, in so far as Cauffiel is connected, 
transferred to it. No process was prayed or issued under this péti- 
tion, or order made thereon. 

Subsequently the United States and the défendant presented in open 
court a proposed consent decree, signed by counsel for the United 
States and for the défendant, reciting that the matters in controversy 
had been compromised on the authority of the War Department of the 
United States, on certain terms therein set forth, and asked that such 
agreed decree be entered as a final disposition of the case. This pro- 
posed decree provided for the conveyance of ail or part of the lands 
in controversy to the United States upon the payment of a certain sum, 
and for a division of the costs ; but contained no provision in référence 
to the $100.00 alleged to hâve been paid by Cauffiel. 

Since at the time the United States had not been substituted as plain- 
tiff and Cauffiel had not consented to this proposed decree, whereby 
ail the individual rights which he was apparently asserting under his 
bill would hâve been disposed of without a hearing, I declined to ap- 
prove this proposed decree for entry. 

Thereupon the United States filed another pétition, again alleging, 
with a similar vérification, that Cauffiel had no interest in the litiga- 
tion and that the United States and the défendant are the only parties 
in interest, and again praying that it be substituted as plaintiff in lieu 
of Cauffiel, and that the compromise decree be allowed to be entered 
as presented. 

Upon this second pétition an order was made that five days' notice 
of the application be given to plaintiff's attorneys of record and that 
unless they consented to such substitution the matter be submitted to 
the court upon such objections as they might file. 

I am advised by the clerk that the required notice has been given 
by the clerk to plaintiff's attorneys and that they hâve stated that they 
had been instructed by Cauffiel not to sign anything without spécifie in- 
structions from him. They hâve, however, filed no objections to the 
proposed substitution or appeared in opposition thereto in Cauffiel's be- 
half. 
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The papers hâve now been transmitted to me by the clerk for action, 
without any accompanying briefs. 

The question présentée! is novel and interesting, and I hâve given it 
careful considération. It appears to be a question of first impression : 
no précèdent appearing so far as I can ascertain. My conclusions are : 

1. Cauffiel's bill must be taken, as it purports to be on its face, onc 
asserting an interest in the controversy in his own right and behalf, 
and not merely as agent for the Government. So considered the Gov- 
ernment's pétition of intervention is antagonistic to the bill, since it al- 
leged that Cauffiel in fact has no interest in the litigation and is act- 
ing only as its agent. The unrestricted leave given to the Government 
to file an intervention pétition, without knowledge of its scope, was 
therefore improvidently granted ; and no order can novk' be properly 
made upon it, in antagonism to Cauffiel, which would in efïect deprivc 
him of a hearing upon his asserted individual right in the due and or- 
derly progress of the litigation. I know of no rule or practice, nor of 
any just principle, which would thus require a plaintiff to submit to a 
summary procédure for the purpose of depriving him of his right to 
prosecute his own suit in the matter in which he had elected. The 
thirty-seventh Equity Rule (198 Fed. xxviii, 115 C. C. A. xxviii) spe- 
cifically provides that: 

"Any oue claiiliiiis au Interest in the litisation may at an.y tlnie be per- 
mltted to assert his right l)y intervention, bnt the intervention shall be in 
subordination to, and iu récognition of, the propriety of the main proceeding." 

Hère the pétition of intervention is not in subordination to the plain- 
tiff's bill, but antagonistic thereto, and seeks to deprive the plaintifï of 
the entire control of his suit. And see 2 Street's Fédéral Equity Prac- 
tice, § 1355, p. 823, and cases cited, showing that while, prior to the 
promulgation of this rule, new parties occupying a hostile attitude to 
the plaintifï, or seeking to assert rights superior to those of the par- 
ties of record, might sometimes, for strong reasons, be permitted to in- 
tervene, they must, if they came in at ail, come in as défendants. 

2. Furthermore, even if the thirty-seventh Equity Rule otherwise 
permitted, there is manifestly no necessity in a case of this character 
for the adoption of a rule of practice permitting one plaintiff to be 
substituted for another, by a summary and interlocutory proceeding, 
since if in fact the plaintiff is merely the agent for another, the real 
party in interest, who has settled ail the matters in litigation with the 
défendant, this for cause shown can. it seems, be brought before the 
court by supplemental answer and operate as a défense upon the mer- 
its, when ascertained and established upon a final hearing— not sum- 
mârily, but in the due course of procédure— leaving to the parties in 
interest, if they so désire, to carry out in the meantime, pending the 
final détermination of the cause and adjudication of, the costs, such set- 
tlement of the controversy as they may hâve entered into through their 
duly authorized représentatives. 

3. It is unnecessary to détermine whether, if Cauffiel's bill had shown 
on its face that he was acting solely as the agent of the War Depart- 
ment and for its benefit, the proposed substitution of the principal, for 



THE TAMBOV 717 

(256 P.) 

the agent would, in that event, hâve been authori^ed, without theplain- 
tiff's consent, especially in the Hght of the other spécifie provision of. 
the thirty-seventh Equity Rule that — 

"A iiarty vvith wliom or in whose name a contract bas been made for the 
beuefit of another * * • may sue in his own name without jolning with 
liim the party for whose beneflt the action is brought." 

4. The pétition of the United States for substitution as the party 
plaintiff, and for entry of the compromise decree tendered, will accord- 
ingly be now denied; but without préjudice. 



THE TAMBOV. THE PICKWICK. THE M. MITCHELL DAVIS. 

(District Court, D. Maryland. March 21, 1919.) 

Collision ©=395(2) — Fault — Stabboard Hand Rule. 

Tug with scows in tow, whieh collided with steamer, whieh, after sig- 
nal, was belng backed ont of .slip in Baltimore harbor, preparatory to 
getting on her definite course, held solely at fault in not keeping out of 
way ; the starboard hand rule having no application. 

In Admiralty. L,ibel by Arthur Hopwood, master of the steamship 
Tambov, against the steamer tugs Pickwick and M, Mitchell Davis. 
Dismissed as to the M. Mitchell Davis ; sustained as to the Pickwick. 

George Forbes, of Baltimore, Md., and Chauncey I. Clark, of New 
York City, for libelant. 

Harry N. Abercrombie, of Baltimore, Md., for the M. Mitchell 
Davis. 

Clarence A. Tucker and John B. Deming, both of Baltimore, Md., 
for the Pickwick. 

ROSE, District Judge. Shortly before 6 o'clock on the afternoon 
of October 3d last, the British steamship Tambov was struck and in- 
jured by a scow in tow of the tug Pickwick. The steamship had 
been lying, bow in, along the northerly side of the Pennsylvania 
Railroad Company's old coal pier in the Canton section of the Balti- 
more harbor. She was loaded and ready to go to sea. The tug M. 
Mitchell Davis was engaged to assist her in getting out of the dock 
and tuming around. The Davis had pulled her directly westward 
into the stream, until her bow was somewhere from 50 to 200 feet 
to the west of the liead of the pier at whieh she had been lying. -In- 
cluding her bowsprit, she was about 410 feet long. It is possible that 
her stern, at the time of the collision, was as much as 610 feet west 
of the end of the pier, whieh end, however, was 150 feet east of the 
pier head line, se that the stern of the steamship was not, at the out- 
side estimate, more than 460 feet to the west of the pier,:hea,d line, 
and according to some of the witnesses not more than 360 feet. 
. The Davis had a line from the port quarter of the steamship to her 
own stern. While pulling the steamship out in the position iindicated» 
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she had necessarily-hersèlf headed westerly. After the steamship 
waS' safely clear of tiie pier, she stopped, and turned towards the 
north and east for the purpose of drawing the steamship's stern around 
in thèse directions^ and thereby bringing her stem to the south and 
west, so that she wquld be headed on her course to the sea. 

According to the engine-room log of the steamship, three minutes 
hefore the collision her starboard engine had been put half astern, 
in, another minute her port engine full ahead, and a minute before the 
collision her starboard engine had been stopped, and at once put full 
ahead, so that, at the time of the collision, both engines had been 
going ahead for about a minute, be it more or less. 

Before starting out of the dock, the tug had blown one long blast 
to indicate that she was coming out. The blast was heard and under- 
stood by the Pickwick when the latter was at least 1,400 feet from the 
steamer. The Pickwick was coming down the harbor parallel to the 
pier head lines, towing three mud-laden scows. The master of the 
Pickwick knew what the whistle meant, saw the tug pull the steam- 
ship out, and kept right down on her. He says he kept going off to 
starboard rather steadily, but those on the ship thought he did not 
change his course. He was ordinarily the first officer of the tug, and 
was in command for that day only. Hc; clearly thought it was a case 
for the application of the starboard hand rule ; that he was the priv- 
ileged vessel, and it was the business of the steamship to keep out 
of his way. There was no reason in the world why he should not 
hâve gone several hundred feet f urther to the westward. He thought 
he had the right not to do so, and he did not. He got by the stern 
of the steamer ând over to its starboard side, but his leading scow 
struck the port side of the steamer some 35 feet forward of its stem. 
He says this was because the steamship backed across his towline. 

It may possibly be that the steamer was moving backward at the 
time, although I am by no means sure of it, and I am confident that 
the movement of the stern westward could not at that time hâve 
been at ail rapid. After he himself passed the steamer, he says he 
steadied on his course. Whether that meant he made some slight 
change in it I do flot know. Almost immediately thefeafter he stopped. 

The wind was in such a direction that whatever force it would ex- 
ert would tend to throw the scows down towards the ship, and the 
rearmost one of the scows was down by the head, so that the stern 
had a considérable freeboard which was exposed to the wind. The 
possible change of the tug's course and its admitted stopping gave the 
scows an opportunity to sag down, but I do not think it necessary to 
go into a minute inquiry as to such différence as there may be as 
to the circumstances in the last minute or thereabouts before the col- 
lision, because, independently o£ what view may be taken of thçm, the 
responsibility for the collision is quite clear. The captain of the 
Pickwick knew that the steamer was being pulled out, and that she 
would require at least ail the room that she did take for that maneuver. 
He unnecessarily chose to keep a course which would carry him into 
danger. The starboard hand rule has no application to a steamship 
backing out of her slip preparatory to getting on her definite course. 
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The Bouker No. 2/254 Fed. 579, — ^ C. C. A. -^i and cases therèi 
in cited. --i . ." - • 

The steamer Hbeled both of the tugs, but clearly the M.' Mittheil 
Davis was not in fault. If anybody but those in command 6i the 
Pickwick were to blâme, ït could only be on the theory that the stèam- 
ship ought not to hâve backed on her engines. The captàin of the 
Davis had nothing to do with the engine movements of the steamer, 
and gave no orders conceming them. Nor do I think that the steamer 
is to blâme. She did nothing except that virhich she was perfectly jus- 
tified in doing, nor do I see that she ought reasonably to hâve antici- 
pated the fault of the Pickwick at a time early enough to hâve en- 
abled her to hâve done anything to prevent the collision. 

It follows that the Hbel as against the M. Mitchell Davis must be 
dismissed, and the Pickwick held solely in fault. 



GUZZI V. DELAWARE & HUDSON 00. 
(District Court, M. D. Pennsylvania. Aprll 10, 1&19.) 

No. 978. 

1, JUDGMENT ^=585(2) — CONCLUSIVENESS — MaTTERS CoNCLUDBD "ILLEGAL 

Mining." 

Where plalntiff's right to damages caused by defendaut's Illégal minlng 
iinder her lot has been adjudicated in an action brought therefor, she 
cannot brlng another suit for failure to afford lier property latéral support, 
since term "illégal mining" in flrst suit covered damages both from re- 
moving vertical and latéral support. 

2. JUDGMENT <3=>713(2) — CONCLTJSIVENESS — MATTERS CONCLUDED. 

A judgment is concluslve upou the merits of every question raised, or 
which could hâve been raised, in the proceeding. 

At Law. Action by Teresa Guzzi against the Delaware & Hudr 
son Company. On affidavit of défense raising questions of law. 
Judgment for défendant. 

Thos. P. Dufïy, of Scranton, Pa., for plaintiflf. 
Jas. H. Torrey, of Scranton, Pa., for défendant. 

WITMER, District Judge. The plaintifiE by former suit in equity, 
brought in the Lackawanna county court, sought to enjoin the de- 
fendant from removing the underlying coal support and recovery for 
injury to the surface right of a certain lot to which she claims title. 
The case was heard and a decree was entered in favor of the plaintitï. 
On appeal the judgment was reversed without a venire. 61 Pa. Super. 
Ct. 48. The présent action has since been brought to recover dam- 
ages for injuries to the lot and the improvements thereon erected. 
The lot damaged forming the subject-matter of this suit is the same 
as the one embraced in the equity suit, and the injuries thereto are 
likewise the same. In the plaintift's statement of claim, wherein she 
recites the proceedings in equity, attempt is made to distinguish this 
action from the former suit in equity, by alleging that the matter of 
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plainti£f's right to latéral support and of defendant's négligent mining 
were not raised, considered, or decided in Guzzi v. Delaware & Hud- 
son Co., supra. It is insisted that defendant's failure to provide plain- 
tifif's lot, with vertical support was the only cause of complaint brought 
before the court. It is upon the alleged basis of the defendant's nég- 
ligent mining and the failure to afiford plaintiflf's property latéral sup- 
port that she bases her right of recovery in this suit. 

[1, 2] On examination of the proceedings, introduced, it appears 
that the plaintiff is mistaken in her conclusion that tlie matter of 
vertical support was ail that wras brought into court. The plaintiff in 
the prayer of her bill, in such suit, asks for an accounting for dam- 
age and injury, sufïered by reason of the illégal mining by défendant 
ynder plaintiiff's lot. The terra "illégal mining" is, it seems, broad 
enough to emt)race, without mistake, ail forms or manner of wrong- 
doing in removing or taking the coal from the premises by the de- 
fendant Company. Hov^fever, were it not so, the plaintiff would not 
be permitted to maintain this action. The subject-matter, the injury, 
and conséquent damages to her lot occasioned by the defendant's nég- 
ligence or wrongdoing in conducting its mining opération, having been 
brought into court for settlement by the plaintiff on the former occa- 
sion bars her from having the same again adjudicated, though occa- 
sioned through want of latéral support and illégal mining, and not by 
failure merely to furnish vertical support. 

Whatever question is properly involved in a former suit, and might 
hâve tieen there raised and determined, is conclusively settled by the 
decree. Taylor v. Cornélius, 60 Pa. 187; Jenkins v. Scranton, 205 
Pa. 598, 55 Atl. 788. A judgment is conclusive upon the merits of 
every question raised, or which could hâve been raised, in the pro- 
ceedings. Stearns v. Hewes, 256 Pa. 577, 100 Atl. 1054 ; Hewes v. 
Miller, 254 Pa. 57, 98 Atl. 776. "As was said by defendant's counse), 
the plaintiff cannot escape the effect of a judgment as res adjudicata 
by a refined exploration of the pleadings, évidence, and decree in a 
former case, under the claim that that case involved only a question 
of damages for failure to furnish vertical support, while the présent 
case includes also the failure to furnish latéral support." The sub- 
ject-matter of the former suit was the damage resulting to plaintiff's 
property from defendant's mining opération, whether by reason of 
négligence or otherwise directly under or adjoining plaintiff's lot ; 
and whether plaintiff in her former suit urged any or ail of the par- 
ticular grounds upon which she now bases recovery matters little, 
if she had the opportunity to do so. However, on examination of the 
record in the former suit, it does not appear that plaintiff did not suc- 
ced in recovering the damages occasioned to her lot by failure of 
sufficient allégations of a cause, or causes, contributing to its in- 
jury. The chancellor found for the plaintiff', and gave her an award 
sufficient to effect complète réparation. The appellate court reversed 
Upon the ground that she had not established or shown ownership of 
the locus in quo. 

The effect of the judgment is conclusive. Defendant's motion is 
therefore allowed, and judgment is directed to be entered for the de- 
fendant. 
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SOTELLO V. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. April 8, 1919.) 

No. 3235. 

1. Neutealitt Laws <g=>5 — Evidence— Sufficienct. 

Evidence tliat accused was taklng some 2,000 rounds of animunition 
on a mule toward a river crossing on the Mexican boundary, from which 
lie was some 300 yards distant, etc., held to sustain conviction under 
Comp. St. §§ 7677, 7678, relatlng to transporting war munitions for ex- 
port. 

2. Cbiminal Law <S=822(16) — Insteuotions as a Wiiole— Reasonable 

DOUBT. 

Instruction in criminal case, deflning reasonable doubt as doubt for 
which sensible man could give good reason, based on évidence or want of 
évidence, held not erroneous, when coustrued as a whole ;, it being stated 
In the same sentence that it was such doubt as sensible man would aet 
or décline to act upon. 

Batts, Circuit .Tudge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Texas; W. R. Smith, Judge. 

Severo Sotello was convicted of transporting munitions of war for 
export, and brings error Affirmed. 

Harry C. Miller, of El Paso, Tex. (G. Volney Howard, of El Paso, 
Tex., and J. Dean Gauldin, of Dallas, Tex., on the brief), for plaintiff 
in error. 

R. E. Crawford and W. H. Fryer, Asst. U. S. Attys., both of El 
Paso, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is a writ of error to obtain a review 
of a judgment of conviction on an indictment which charged that the 
plaintiff in error, "Severo Sotello, did unlawfully, willfully, knowing- 
ly, and with intent to export the munitions of war hereinafter de- 
scribed, from said county of Presidio, state of Texas, to and into the 
United States of Mexico, the exact point in said United States of Mex- 
ico being to your grand jurors unknown, and hence not hère set forth, 
make a shipment of certain munitions of war, to wit, about two thou- 
sand (2,000) rounds of rifle cartridges, a further and more detailed de- 
scription thereof being to your grand jurors unknown, and hence not 
hère set forth, by transporting the same from some point in the coun- 
ty of Presidio, in the state of Texas, the exact location of which is 
to your grand jurors unknown, and hence not hère set forth to a point 
in Presidio county, state of Texas, the exact location of which is to 
your grand jurors unknown, but which is located at a point about 12 
miles northwest of the town of Presidio, in the county of Presidio, 
and state of Texas, and about five hundred (500) yards from the inter- 
national boundary line between the United States of America and the 
United States of Mexico, with the said unknown point in the United 
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States of Mexico as the destination thereof." U. S. Comp. St. §§ 1QT , 
7678: United States^ v; Chavez, 228 U. 'S. 525, 33 Sup. Ct. 595, 57 
L. Ed. 950,; 

[1] An assignment of error based upon the action of the court in 
overruling a motion that a verdict of not guilty be directed is sought 
to be supported on thçground that the évidence adduced was insuffi- 
cierit to support a verdict of guilty. Two witnesses testified for the 
prôsecution, John Black, a corporal, and J. D. Marcom, a horse-shoer, 
in the Sixth Cavalry. The following are extracts from the testimony 
of the first-mentioned witness: 

"I am stationed at Indlo, ïex., 22 miles out from Presldio. I recall tak- 
ing the défendant into arrest about the 21st day of September. The momlng 
of September 21st I was going to Presidlo on my own business, and about 
10 miles ont of camp, at a place where we always look for smugglers, I saw 
thls Mexlcan coming along. When he saw me he started to take a trail 
northwest of the river, and I rode on and spoke to him. I turned and held 
him up, and he didn't want to show me what he had in his bag; but I made 
him hand It over and then Ilorse-Shoer Marcom and another spécial patrol 
came ftlong, and I delivered him over to be searched. Horse-Shoer Marcom 
searched him and found the ammunition, a sack fuU, and also a box. He 
was traveling on a Spanish mule. He had the ammunition thrown over hls 
saddle in a sack, with his coat thrown over it. I didn't open It myself ; there 
was ammunition in it. * * * Thls nian was about 12 miles from Presidlo. 
It was about 300 to 500 yards from the boundary Une the flrst time I saw 
him. He was going in a northwestern direction. There is a place near 
vi'here this man was where the river can be crossed, and he was approaching 
the Crossing. This was in Presidlo county. « * • This man was carrying 
the ammunition on a mule and was ridiug the mule. • • » There was 
about 2,000 rounds. * * * He was traveling northwest at that time. It 
is not a fact, if he was traveling in a northwesterly direction, that it would 
carry him away from the international boundary; it would carry him riglit 
over the border. I don't know that you can cross the river at most any 
place. They hâve regular fords, but they are fuU of qulcksand. » ♦ • 
'l'here are not very mauy people down in that vicinity. There is sonie travel- 
ing, people going and coming from Mexico. * * * At the time I arrested 
this man he was not proceeding toward the headquarters of the captain; he 
was going in the opposite direction. * * * I do not know where the de^ 
fendant lives. * * * Being right around in there, I know he didn't live 
any where the way he was going, or I would hâve seen him. I don't know of 
my own knowledge that this défendant did not live in the direction he was 
traveling ; but, if he had llved in or around there, I would hâve seen him, 
as much as I hâve rldden the border. * » * There vvere bandits across 
the river in that vicinity." 

In the course of the testimony of the other witness for the prôsecu- 
tion, he stated that he examined the défendant and found some am- 
munition, Mauser rifle cartridg:es, on the front of the mule, that he 
never saw the kind of ammunition he had used for sporting rifles, and 
that the défendant was about 300 to 500 yards from the boundary line 
at the time he was arrested. There was testimony to the effect that 
Mausers are used extensively by the Mexicans. The défendant was 
examined as a witness in his own behalf. In the course of his exam- 
ination he stated that he was a f armer, that he lived on Stephen Ochoa's 
ranch, neàr Indio, Tex., and had Hved there about 8 mônths; that be- 
fore that he lived in Mexico, but had not been back there since he 
crossed over about 8 months before ; that he found the ammunition 
hidden near the river on the side of the road that comes from Mexico ; 
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thât it was in a sack and thrown in sortie brlish, rîght along the side 
of the road ; that at the time he was arrested' he was taking the am- 
munition to Iftdio camp to deliver it to the chief there; that when the 
soldiers were coming toward him he didn't take a trail; that he was 
not going toward the river; that he did not speak any English; that 
he had friends on the other side of die river; that some friends cross 
the border and visit him ; that he khew one bandit over there, but had 
not seen him for about a year. 

We think circumstances which évidence adduced disclosed were siich 
as to support an inference that the destination of the ammunition which 
the défendant was carrying was Mexico. It was open to the jury not 
to crédit the defendant's explanation of his possession of the ammuni- 
tion, and to find from testimony in conflict with his that he was going 
toward Mexico, and not toward Indio camp. The quantity and kind 
of ammunition found in the defendant's possession, the place at which 
he had it, the direction in which he was going, the fact that he had 
Hved in Mexico and had relations with persons living there, his con- 
duct when the présence of the soldiers became known to him, and what 
he testifîed to by way of explaining his conduct, were circumstances 
shedding light on the question whether the destination of the ammuni- 
tion was or was not Âlexico. The conclusion is that there was évi- 
dence to support the material averments of the indictment, and that 
the court did not err in overruling the motion for a directed verdict of 
not guilty. 

[2] It is assigned as error that the court, in charging the jury upon 
the question of reasonable doubt, said that a reasonable doubt must be 
a doubt for which a sensible man could give a good reason, which rea- 
son must be based upon the évidence or the want of évidence. The f ol- 
lowing is the part of the court's charge which dealt with the subject 
of reasonable doubt : 

"The défendant in tlils case Is pre.sumed to be innocent until liis guilt is 
establlshed by légal and compétent évidence beyoud a reasonable doubt, and 
if you bave a reasonable doubt of his guilt you should acquit him. liy rea- 
sonable doubt you will understand that the court does not mean fanciful 
conjecture which an Imaginative man niay conjure up, but the doubt wlilcli 
reasonably flows from the évidence, or the want of évidence, and a doubt for 
which the sensible man could give a good reason, which reason must be based 
on the évidence, or the want of évidence, such a f doubt as a sensible man 
would act upon or décline to act upon in his own concerns. If you hâve such 
a doubt, the défendant is entitled to the benefit of that doubt and you should 
acquit him ; but if you are satisâed from tVie évidence that he is shown to 
hâve çommitted the offense with which lie is charged, you should find him 
guilty." 

The part of the instruction of which complaint is made was qualified 
and explained by the language which immediately followed it, forming 
a part of the same sentence — "such a doubt as a sensible man would 
act upon or décline to act upon in his own concerns." The instruction 
as a whole was such as to make it known to the jury that it was their 
duty to acquit the défendant, if the évidence left them with such a 
doubt of his guilt as a sensible man would act upon or décline to act 
upon in his own concerns. The instruction as a whole was such that 
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the défendant could not hâve been prejudiced by it. Hopt v. Utah, 120 
U. S. 430, 7 Sup. et. 614, 30 L. Ed. 708. 

Of other rulings complained of no more need be said than that no 
one of them constituted réversible errer. 

The judgment is affirmed. __ 

BATTS, Circuit Judge (dissenting). The question raised as to the 
abstract accuracy of the charge upon reasonable doubt should occasion 
little concern. The errors into which good judges not infrequently fall, 
disclosed only by minute examinafion of the language used, and con- 
sisting of departures from the verbal niceties, can hâve little effect in 
preventing the fair trial the law should insure. A matter of much 
greater importance is presented in the instant case in a considération of 
whether that part of the charge upon reasonable doubt which is un- 
qucstionably correct lias had a proper application by the jury. The ex- 
istence of the basic principle that a person accused of crime is pre- 
sumed to be innocent until his guilt is established beyond a reasonable 
doubt could hardly be inferred from a considération of the évidence 
and verdict. Nor is there anything to indicate that the correct charge 
upon circumstantial évidence has been given the weight to- which ex- 
périence bas shown it to be entitled. 

The trial judge charged the jury upon the law of circumstantial évi- 
dence as follows: 

"In a case depeiicling on circumstantial évidence, you are instructed: 
"First, that tiie iiypothesis of guilt of tlie offense charged in the indictment 

must flow naturally' from the facts proved and be consistent with them ail ; 

and 

"Second, the évidence must be sucli as to exclude every reasonable hypothe- 

sis but that of guilt of the défendant of the offense imputed to him ; or, In 

other vvords, the facts proved must ail be consistent with, and point to, guilt 

only, and must be inconsistent with innocence." 

The facts hâve been detailed in the opinion of the court. They do 
not show that a crime of any kind was committed. Each fact proved 
is consistent with the nonexistence of crime. Each fact proved is con- 
sistent with the innocence of défendant. AU the facts, taken together, 
neither show defendant's complicity in crime nor the existence of crime. 
Moreover, it is submitted that no person, reading the statement of 
facts only, could, use the standard number of guesses and name the of- 
fense of which défendant has been found guilty. 

AU of the facts from which there is any possibility of inferring 
crime, or defendant's connection with it, are : 

A soldier was going to Presidio on his own business in the morning, 
and "about 10 miles out of camp," where the soldiers "always look for 
smugglers," he saw défendant "coming along," going in a northwest 
direction. The défendant, a Mexican, when he saw him, "started to 
take a trail northwest^ of the river." The soldier "rode on and spoke 
to him, and turned atid held him up." He "did not want to show the 
soldier what he had in the bag," Other soldiers "came along," and 
the Mexican was searched and some cartridges of différent makes were 
found. The Mexican was on a Spanish mule, and the ammunitioti was 
"on the front of the mule," in a sack thrown over the saddle, with a 
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coat over the sack. There were about 1,500 or 2,000 cartridges, some 
of them Mauser cartridges of German make. The place was from 300 
to 500 yards from the boundary b'ne, which was in a northwest direc- 
tion. There was a place near where the river could bave been crossed. 
"He did net seem to want to say where he got the ammnnition, or 
where he was going, if he could say." There were bandits across the 
river in Mexico. 

The charge against défendant is not smuggling goods into this coun- 
try, or receiving stolen goods. It is charged that défendant did, "with 
intent to export munitions of war from Presidio county, Tex., into the 
United States of Mexico, make a sbipment of certain munitions of 
war." After proof of the facts foregoing, and of no other pertinent 
facts, défendant asked for an instructed verdict, which was denied. 

The présence, in the daytime, of a Mexican and a mule and some 
cartridges on a public road hardly évidences a crime. That the Mex- 
ican "started to take a trail," "didn't want to show what he had," and 
did not want to explain where he got the ammunition, "if he could say," 
could scarcely be held to supply or évidence a criminal motive. Nor 
would the facts that the cartridges were of German make, and that the 
road was near, and parallel with, the Rio Grande, beyond which there 
were bandits, seem to be facts from which "the hypothesis of guilt" 
"would flow naturally." 

The défendant testified in bis own bebalf, and stated that he was a 
farmer who had corne from Mexico and resided in Presidio county, 
without returning into Mexico, for about 8 niontbs before his arrest ; 
that the ammunition was in a sack which had been thrown in some 
bushes along the side of the road where he f ound it ; that he was on 
the way to visit relatives ; that he was going to deliver the cartridges 
' to the chief at the Indio camp"; that there was nothing to keep him 
from Crossing the river at the point where he found the ammunition ; 
that the river can be crossed at most points ; that, while there was 
quicksand, it was not deep or dangerous ; that be was traveling the 
public road to Indio when arrested ; when the soldiers came up he 
showed the ammunition without objection; he knew some Villistas 
during the révolution ; he knew an outlaw in Mexico by the name of 
'^ano ; he could not speak English. 

Apparently the jury did not believe the Mexican; possibly he did 
not tell the truth. If the charge had been theft, a statement by the de- 
fendant that the property in his possession had been found by him 
might not be accepted by the jury ; but the statement would not sup- 
ply the necessary proof that a theft had been committed. The fact that 
a theft had been committed having been estabhshed, and piossession 
having been admitted, and defendant's statement as to the manner of 
acquisition not being accepted, a verdict of guilty might naturally fol- 
low. In the instant case, however, the fact of the crime cannot l3e in- 
ferred from defendant's possession, and, there being no other évidence 
of crime, neither the possession nor the statement as to the circumstanc- 
es of acquisition can establish defendant's connection with a crime not 
shown to bave been committed. If the statement were true, guilt could 
Hot be predicated of the fact; if it were not true, guilt of the crime 
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charged would not be a logical condusion. Accepting as true ail the 
évidence of the government, and as f al se ail the testimony for défend- 
ant, there could be nb legitimate inf erence of defendant's guilt, in the 
absence of pfoof that a crime has been committed. 

If the défendant had been charged with a violation of the law with 
référence to the importation of goods into this country, the évidence 
would hâve made certainly as strong a case against him. Assuming 
crime from the facts, it is not possible to say whether he was guilty of 
this offense, or of the offense charged. 

Some circunistances strongly suggest the absence of crime of any 
kind. Shipment of contraband goods into Mexico would not seem to 
be an industry to be conducted in the daytime, along the established and 
patroUed public roads. When seen by the soldiers, défendant made 
no effort to escape. The country abounds in trails, and the river has 
many crossings. The hours of the night are as available for crime 
there as elsewhere. 

However, the American System of criminal procédure does not place 
upon the person accused the obligation of establishing his innocence. 
The underlying principles hâve in contemplation the double purpose of 
preventing oppression and punishing crime. There has been no récog- 
nition of the fact — at least, no formai récognition — that the funda- 
mental rules formulated to secure American liberty and enforce Amer- 
ican law do not extend ail the way to the Rio Grande. 



SULLIVAN V. METIÎOPOLITAN CASUALTY INS. CO. OF NEW YORK. 

(Circuit Court of Appeals, \ntth Circuit. April 7, 1919.) 

No. 3265. 

1. LiBEL AND Slandee <S=>25, 41 — Peivilegb— Publication— Letteb bt In- 

SCRBB. 

A casualty insurer's writing of a letter to a policy holder, setting out 
the grounds on wliich his claim was declined, and its dellvery of the let- 
ter through its local attorney, the letter not being sealed, but open for 
the attorney's Inspection, was privileged, though the contents of the let- 
ter were libelous, and there was uo publication. 

2. Attorney and Client <©=>102 — Libel— Unauthokized Publication. 

Where a casualty insurer sent its local attorney a letter decllning to pay 
a policy holder's claim for loss, which letter was libelous, the insurer 
was not liable to the policy holder for its attorney's unauthorized act in 
showlng the letter to a third person ; the attorney alone being liable. 

3. LiBEL AND Slandee <S=112(1) — ^Publication of Libelous Lettee— Suffi- 

ciENCT OF Evidence. 

In a policy holder's action for libel against a casualty Insurer, évidence 
held not to justify finding that, when the insurer's attorney exhiblted to 
a third person the insurer's libelous letter decllning to pay the policy 
holder's claim, the attorney was Interviewing the third person to get his 
statement in aid of the insurer's défense against the policy holder, so that 
the attorney's act in disclosing the letter was authorized, and coustituted 
a publication. 

Batts, Circuit Judge, dissentlng. 
®=»For otber cases eee eame topic & KEY-NUMBEB in ail Ke;-Numbered Blgests & Indexe» 
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In Error to the District Court of the United States for tlie South- 
ern District of Mississippi ; Henry C. Niles,Judge. 

Suit by J. B. Sullivan against the Metropolitan Casualty Insurance 
Company of New York. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

William H. Watkins and Garland Q. Whitfield, both of Jackson, 
Miss. (Hilton & Hilton, of Mendenhall, Miss., on the brief), for plain- 
tiff in error. 

R. G. Brown, of Memphis, Tenn. (Brown & Anderson, of Memphis, 
Tenn., on the brief), for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintifif in error sued the défendant 
in error for an alleged libel contained in a letter addressed to the 
plaintiff by the défendant, declining a claim for indemnity under a 
policy held by plaintiff vvith the défendant. At the conclusion of the 
évidence the District Judge directed a verdict for the défendant, and 
from the judgment thereon this writ of error is taken. 

1 1 ] By concession of counsel, the record présents the single ques- 
tion as to whether or not there was a publication of the alleged libel. 
'J'iie letter was dictated by an officer of the défendant who lived in 
New York. No claim is made that the dictation was a publication. It 
was inclosed, with a letter to an attorney of défendant, under one 
cover, addressed to the attorney at his post office, Mendenhall, Miss. 
The letter to the plaintiff was contained in a separate envelope, which 
was addressed to the plaintiff, but was not sealed. It is not contended 
by the plaintiff, as it could not reasonably be, that the transmitting of 
the letter to plaintiff, through the local attorney, was a publication of 
it. The transaction declining plaintiff's claim required the tender of 
a return premium. Proof was necessary of the delivery of the letter, as 
well as of the tender. The attorney was entitled to read the letter, 
to enable him to testify to the identity of the letter, delivery of which 
accompanied the tender. The writing of the letter, setting out the 
grounds upon which the claim was declined, and its delivery in the 
method indicated, was privileged, and afforded plaintiff no redress, 
though the contents of the letter were libelous. 

[2] The dispute arises over the conduct of King, the attorney to 
whom the letter was transmitted for delivery to plaintiff. Plaintiff's 
évidence tended to show that King, while the letter was in his pos- 
session, as yet undelivered, showed and read the letter to one Pat- 
terson. This is the act relied upon by the plaintiff as constituting a 
publication. King denied showing or reading the letter to Patterson. 
The District Judge directed a verdict upon the idea that, whether King 
disclosed the contents of the letter to Patterson or not, his doing so, 
if he did so, was beyond the scope of the authority conferred upon him 
by the défendant, and did not bind the défendant. 

The circumstances, as detailed by Patterson, are thèse: The letter 
addressed to Sullivan, the plaintiff', was datëd Apri.l 19, 1916, and in 
due course of mail would hâve reached Mendenhall about April 22d. 
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Patterson testified the letter was shown him about April 25th or 26th, 
and before its delivery to the plaintiff by King. His testimony is to 
the effect that he casually visited King's office, as they were friends, 
and in the course of a friendly talk the claim o£ plaintiff against de- 
fendant for insurance came up, and incidentally King told Patterson 
of the receipt of the letter, and, to gratify his curiosity, showed and 
read it to him. No business reason provoked the act, according to 
Patterson's évidence. The visit and conversation and the showing of 
the letter were altogether social, if Patterson is to be believed. 

The first question presented is vv^hether, under Patterson's version, 
the showing of the letter by King to Patterson was within the scope 
of his authority, and a publication of the alleged libel. The solution 
of this question dépends upon the extent of King's authority. King 
had made an investigation of plaintiff's claim for the défendant, and 
had made a report of his investigation to the défendant, before the 
letter was written. Af ter receipt of_ his report by the défendant in 
New York, the letter declining the claim was written to plaintiff, and 
forwarded to King for delivery to the plaintiff, with the returned 
premium. King's authority was limited to delivering the letter and 
making the tender, if the showing of the letter occurred in April, as 
testified to by Patterson. King was afterwards retained to help pré- 
pare and défend the suit which plaintiff brought to recover on his in- 
demrtity claim against the défendant. The subséquent employment 
could not reflect on the extent of his authority in April. One who 
is employed to make formai delivery of a notice and légal tender of 
an amount has no duty but to deliver the notice and offer the money. 
Anything that aids in the performance of those duties is within the 
scope of his agency, and, though donc improperly, binds his principal. 
Anything donc by the agent, which has not and is not intended to bave 
any purpose to accomplish the delivery and tender, is aside from the 
authority conferred on the agent, and binds the agent only, and not the 
principal. If King, in delivering the letter to plaintiff, had unneces- 
sarily disclosed its contents to another, his act might be binding on 
défendant, since he was doing what he was instructed and authorized 
to do, though doing it improperly. If King showed the letter to Pat- 
terson in a spirit of gossip, with no purpose to accomplish its delivery 
to plaintiff or aid in doing so, then his act was without his authority, 
not in pursuance of his agency, and fastened responsibility only upon 
himself . 

The fact that his agency required him to hâve custody of the let- 
ter cannot alter the resuit. If a loss of the letter, resulting from 
King's négligent custody of it, and the conséquent disclosure of its 
contents, could constitute a publication of it by the défendant, that 
is not this case. The disclosure in this case was caused by King's act 
in departing willfully from the performance of the agency intrusted 
to him, and using the letter for a purpose of his own, disconnected 
with any duties he owed défendant. It was not négligence on the 
part of the défendant to intrust King with the letter for delivery to 
the plaintiff. It is not claimed that King was incompétent or untrust- 
worthy, or that défendant had any reason to suspect him. Intrust- 
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ing a compétent agent with even a dangerous instrument does not 
make the principal liable to a third person for an injury done him 
by the agent with the dangerous instrument, willfuUy and while using 
it to accomplish his own purposes, and not in the business of his prin- 
cipal. Giving an agent an axe makes the principal liable to third per- 
sons, injured by its use by the agent, negligently or willfully, in the 
performance of his duties as agent. It does not make the principal 
liable if the agent, in a personal quarrel, not connected with his prin- 
cipal's business, injures another by the use of his principal's axe. If 
the principal is without fault in intrusting the agent with custody, lia- 
bility must dépend upon the agent's action, complained of , being shown 
•to be constructively the principal's, because done in pursuance of his 
business. If done aside from the principal's business, for the agent's 
private and individual purposes exclusively, though done with the 
principal's instrumentality, it fastens no liability upon him. Thi* fol- 
lows, whether the instrumentality is dangerous or harmless. In this 
case, if Patterson is to be credited, King had departed entirely from 
the course of his agency in showing the letter to Patterson. His act 
in doing so was his own, and not the defendant's, and did not con- 
stitute a publication by the défendant. 

[3] The plaintifif contends that Patterson's évidence as to wliat 
transpired when he says the letter was shown him should not hâve been 
looked to exclusively by the District Judge, and that, taken in connec- 
tion with King's évidence, the jury might hâve legitimately inferred 
that King was interviewing Patterson for the purpose of getting his 
statement, in aid of the defendant's défense in the indemnity suit, 
brought or to be brought by plaintifif against it, and that the letter was 
shown Patterson as an outline of the defendant's proposed défense, and 
to assist him in making such statement. If the record is open to this 
construction, a différent conclusion might be required. We do not 
think a fair construction of Patterson's and King's évidence admitted of 
such a construction. Patterson testifîed that nothing was said or done 
indicating that his statement was desired, or that Imsiness rather than 
gossip was responsible for the interview and exhiljition of the letter 
to him. King dénies that he ever, at any time, showed Patterson the 
letter addressed by défendant to the plaintifif. In this respect Patter- 
son and King are in direct conflict. As a possible explanation of 
what King assumed to be Patterson's mistaken te.stimony, King testi- 
fîed that, some months after dclivery of the letter by him to plaintifif, 
he had a conversation with Patterson, after King's cmployment as at- 
torney for défendant in the indemnity suit, in which he showed Pat- 
terson a letter from défendant, addressed, not to plaintifï, but to King, 
and which outlined the defendant's proposed défense to the indemnity 
suit. 

The efïect of this évidence of King was not to contradict Patter- 
son's version of the conversation testified to by him, at which the 
letter to plaintifif was said to bave been shown which King denied 
having had at ail, but to put in évidence a dififerent and subséquent 
conversation, for the purpose only of suggesting a possible source of 
confusion, which might account for what King considered Patterson's 
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mistaken testîmony. Patterson was npt çxamined in rebuttal as to 
whether or not he had ever had a conversation of tiie kind testified to 
by King, at which a letter from défendant to King was shown him. 
The interview which King testified he had with Patterson occurred at 
a différent time, concerned a différent subject-matter, and invoh'ed a 
différent letter, and has no mark of identity with the interview that 
Patterson testifies to, except that at each a letter, though a dift'erent 
one, was exhibited. Patterson asserted, and King denied, entirely the 
occurrence of the first interview. King's évidence as to the subséquent 
interview did not serve to qualif y what occurred at the first, because 
it described a separate and différent one, but only to corroborate King's 
déniai of the occurrence of the first, by suggesting the possibility of 
Patterson's having become confused by the second into raistakenly be- 
lieving the happening of the first. 

Inéhis situation there was a direct contradiction as to whether or 
not the first interview occurred ; there was no contradiction as to what 
happened at it, if it did occur, since Patterson's testitnony was the 
only testimony that referred to and described it. The jury would not 
hâve been authorized to accept Patterson's évidence that the first in- 
terview did occur, disregard his évidence as to what transpired at it, 
and adopt, as having formed part of it, incidents which King testified 
occurred at another and différent interview. The record is susceptible 
only to the construction that, if an interview occurred at which the 
letter to plaintiff was exhibited, it occurred as testified to by Patter- 
son, and under circumstances, therefore, vi^hich did not make the de- 
fendant liable for the showing or reading of the letter alone com- 
plained of in the déclaration. No charge is niade in the déclaration 
based on the publication of a letter written by défendant to King, and 
it would not justify a recovery, though libelous, for that reason. 

Reaching the conclusion that the District Judge rightly directed a 
verdict for the défendant, the judgment is affirmed, with costs. 

BATTS, Circuit Judge (dissenting). The évidence required the sub- 
mission to the jury of the issue as to whether Attorney King showed 
the libelous letter to Patterson while discharging the duties and within 
the scope of his employment. 
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PASS V. UNITED STATES. 

(Circuit Court oî Appeals, Nlnth Circuit. April T, 1919.) 

No. 3242. 

1. Cbiminal Law <S=>406(2) — Evidence— Admissions While in Custodt. 

In a prosecution for havliig violated the Sélective Service Law (Comp. 
St. 1918, §§ 2044a-2044k), testimony of a secret service agent as to ad- 
missions made by défendant af ter his arrest held admissible ; tliere being 
no évidence of any substantial character tendlng to sàow force or tbreats 
agatnst défendant or inducement offered him by government agents. 

2. Cbiminal Law <®=371(1) — Evidencb— Otheb OFFEassES— Lbiaflet Cibcu- 

LATED BY DEFENDANT— GOOD FaITH. 

In a prosecution for violation of the Sélective Service Law (Comp. St. 
1918, §§ 2044a-2044k), where défendant testifled that he acted in good 
faith in reglstering at a place otlier than hls alleged permanent home, a 
leaflet advocating résistance to conscription was admissible, where there 
was évidence to show that défendant was one of those directly responsible 
for its publication. 

3. Abmy and Navy ®=320 — Sélective Seevice Law— Reqistration Otheb 

Than ai Domicile — Evasion of Sekvicb— Question fob Jubt. 

In a prosecution for violating the Sélective Service Law (Comp. St. 
1918, i§ 2044a-2044k), whether défendant, domiciled with hls parents in 
Seattle, Wash., by reglstering with a local draft board in Idaho while on 
hls way to New York to study, had intended to évade military duty, held 
for the jury under the évidence. 

4. Abmt and Navy i©=>20 — Sélective Sebvice Law— Evasion— Instbuction. 

In a prosecution for violating the Sélective Service Law (Comp. St. 
1918, i§ 2014a-2014k), instruction held fairly to présent the main Issue 
whether défendant, domiciled with his parents lu Seattle, Wash., intended 
to évade military service when he registered with a local board In Idaho 
while on hls way to New York to study. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Neter- 
«r, Judge. 

Morris Pass was convicted of having violated the Sélective Service 
Law, and he brings error. Affirmed. 

Winter S. Martin and Wilson R. Gay, both of Sea:ttle, Wash., for 
plaintifï in error. 

Glarence L. Reames, Sp. Asst. Atty. Gen., Robert C. Saunders, U. 

5. Atty., and Ben L,. Moore, Asst. U. S. Atty., ail of Seattle, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. Morris Pass was convicted of having violat- 
ed sections 5 and 6 of the Sélective Service Law, approved May 18, 1917 
(40 Stat. 76, c. 15 [Comp. St. 1918, §§ 2044e, 2044f ]), in that he will- 
fully failed and refused to présent himself for registration at Seattle, 
his permanent home and actual place of registration, and to submit 
to registration, on June 5, 1917. 

The évidence showed thèse f acts : Pass was 23 years old at the time 
of the trial in February, 1918, was an unnaturaHzed alien, born in 
Russia, and in 1904 came to the United States with his parents. The 

^s>For otber cases see same topic & KEY-NUMBBR In ail Kejr-Numbered Digests & Indexes 
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family landed at New York and went directly to Columbus, Ohio, 
where they stayed one year. In 1905 they moved to Cleveland, where 
they remained until 1913, when the father went to Seattle, Wash., and 
at the end of a year défendant, together with the rest of the family, 
joined the father in Seattle. Morris remained in Seattle 7 or 8 months, 
and then went to New York to study painting, and stayed there about 
1 year a"nd 3 months, or until September, 1916, when he returned to 
Seattle, where he remained with his parents until the latter part of 
May, 1917. 

At that time he and his brother, Joe Pass, left Seattle for New 
York, and worked their way f rom place to place. Défendant reached 
Sand Point, Idaho, on the evening of June 4th or moming of June 
5th. He testified that he conferred with the local board of registration 
at Sand Point and was advised to register there, and that he did so, 
under the name of Morris Levine ; that he left Sand Point on the 
afternoon of June 5th and went to Montana, going from there to New 
York, arriving about the middle of September, 1917; that in New 
York he lived at 16 Christopher street, under the name of Morris 
Pass, but received his mail at the gênerai delivery; that he remained 
at Christopher street for about 3 weeks, or until October 13th, when 
he was arrested ; that he did not consider New York as his permanent 
résidence, but merely a place where he would study, and that after 
leaving Seattle he had not establighed a permanent résidence; that 
he considered his résidence wherever he was, where he slept and was 
doing his business. "I registered in Sand Point, because I did not con- 
sider Seattle my place of résidence. I considered myself a migratory 
worker, which I was'." 

[1] It is contended that the court erred in permitting a witness to 
testify to certain admissions made by défendant when in New York. 
The witness was a United States secret service agent, who met Morris 
Pass in June, 1917. Counsel for the government asked the witness 
whether hé had heard the défendant make any statement with réf- 
érence to his registering or failing to register under the Sélective Serv- 
ice Act. Counsel for the défendant was given permission to inter- 
rogate the witness as to the circumstances under which any admissions 
or statements were made, The évidence given was to the effect that 
Pass, after his arrest, stated that he had resided in Seattle ; that he 
had remained there until May, 1917; that he had not registered at 
any place, and was somewhere in Montana on June 5, 1917; and thaï 
he was a conscientious objecter. There was no évidence of any sub- 
stantial character which tended to show force or threats against Pass, 
or inducement made or offered to him by the agents of the govern- 
ment. The mère fact that Pass was in custody when he made the 
statements, and that they were answers to questions put by the agents, 
did not make such admissions involuntary. In Bram y. United States, 
168 U. S. 532, 18 Sup. Ct. 183, 42 L. Ed. 568, cited by défendant, the 
facts were very différent. There the accused was in actual custody, 
was stripped of his clothing, and was nagged and told by the détectives 
that an eyewitness chargea him with guilt, and that if he had an ac- 
complice he should say so, and not bave the blâme of the "horrible 
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crime" on his own shoulders. In Hopt v. Utah, 110 U. S. 574, 4 Sup. 
Ct. 202, 28 L. Ed. 262, the court, in discussing the admissibility of a 
confession, said : 

"The admissibility of such évidence so largely dépends upon the spécial 
circumstances connected with the confession that it is difflcult, If not im- 
possible, to formulate a rule that will comprehend ail éases. As the question 
is necessarlly addressed, in the first instance, to the .iudse, and siuce his 
discrétion must be controlled by ail the attendant circumstances, the courts 
hâve wisely forborne to mark with absolute précision the limits of admission 
and exclusion." Sparf v. United States, 156 U. S. 51, 15 Sup. Ct. 273, 39 
L. Ed. 343. 

[2] It is said that the court erroneously admitted an exhibit and 
circular headed, "No Conscription! No Invoiuntary Servitude! No 
Slavery!" published on or after May 11, 1917. The circular, after 
setting f orth that slavery was not permitted in the United States, went 
on: 

" * • ♦ Walie up! Stand by us now, for when we bave become an army 
vfe. will hâve ceased to think, and we will shoot you if told to shoot you. 
* * * Resist! Refuse! Don't yleld the flrst step toward conscription. 
Better be iraprlsoned than to renounce your frecdom of conscience. Ivet the 
financiers do their own colleetlng. Seek ont those who are subject to the 
lirst draft. Tell them that we are refusing to register or to be conscripted, 
and to stand with us like men and say to the masters: 'Thou shalt not 
Prussianize America!'" 

Below the main printing were the vi^ords, "Seattle Branch No Con- 
scription League, P. O. Box 225." 

It is doubtful whether exception was taken to the admission of the 
circular in évidence; but, assuming that the point was saved, there 
is no merit in it, for tiie reason that there was évidence which tended 
to show that Morris Pass was one of those directly responsible for 
the publication of the leaflet. We quote part of the cross-examination 
of défendant (Transcript, p. 54) : 

"Q. Wnere hâve you seen it prier to that time? A. Prlor to that time 1 
had seen it, I believe, on the streets in Seattle ; also one on the porch at our 
house. 

"Q. On the porch at your house? A. Yes sir. 

"Q. I will ask you If you did not pay for the printing of that circular 'i* 
A. No, sir. 

"Q. Isn't it a fact that you gave to Ilulet M. Wells a sum of money to 
pay for the printing of this leaflet? A. I didn't pay for them. 

"Q. Did you give to Hulet M. Wells money to pay for the printing of this 
leaflet? A. The money was taken at a collection to pay for this leaflet. 

"Q. Who collected that? A. The money was put on a table at a meeting 
which would pay for that leaflet. 

"Q. And who took the money from the table? A. Part of it was taken by 
Mr. Wells; part of it I taken and gave to Mr. Wells later. 

"Q. That was for the publication of this leaflet? A. Yes, sir." 

Inasmuch as défendant testified that he acted in good faith in reg- 
istering at Sand Point, Idaho, there was no error in admitting the cir- 
cular as tending to négative his évidence of good faith. Moore v. 
United States, 150 U. S. 57, 14 Sup. Ct. 26, 37 L. Ed. 996. 

[3, 4] It is contended that there was no évidence to support the 
verdict of the jury. By the provisions of the Sélective Service Law, 
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and underthe executive proclamations and régulations prescriDed tra- 
der the authority thereof, registration was required on June 5, 1917, 
of every maie person who on that date or theretofore should hâve 
attained his twenty-first birthday, and who on said date should not 
hâve attained his thirty-first birthday, registration to be made at the 
registration place in the precinct wherein the registrant had his per- 
manent home and orders. The law provided for the benefit of regis- 
trants that — ' , 

"ThOse who èxpect to be absent on the day named from the countles In 
which they hâve their permanent home may register by mail, but thelr 
mailed registered card must reach the places In which they bave thelr per- 
manent home by the day named herein, June 5, 1917." Proclamation ot the 
Président of the Uulted States, dated May 18, 1917. 

Therè was évidence going to show that défendant had a permanent 
home and domicile in the city of Seattle on June 5, 1917, and that he 
had not abandoned it on that date. If, when he was at Sand Point, 
Idaho, on the night of June 4th or morning of June 5th, he had a plan 
to move on and migrate through other towns to his, ultimate destina- 
tion, New York, such a fîoating intention would not conflict with a 
domicile in Seattle. There is nothing to show that he had established 
a new résidence in Sand Point; on the contrary, it is clear that he 
intended to move on to New York. The question w;as one for sub- 
mission to the jury. The court fully explained the requirements of 
the law, and among other instructions said: 

"* * * He was in Sand Point oh the 5th day of June, and registered. 
not in his own name, known at his placé of domicile, but under the name 
of Morris I^evine, or Leveue, statlng that he had assumed the name as bis 
traveling cognomen. * * • Now, you are instructed that the régulations 
further provide that when a man is absent from his domicile or permanent 
résidence— actual résidence— that he may register by mailing his registration 
to the registration board of his domiclUary precinct. The law makes, it an 
offense to wlUfuUy fail to register. * * * So, on the morning of the 5th 
day of June and before, after issuance of the rules and régulations and after 
the passage of the law, he knew that he could register by presenting him- 
self at the voting precinct within which bis domicile is situated, and, if he 
was absent then, by mailing bis registration to his precinct. 

"Now the issue for you to détermine is raised by this registration In Sand 
Point, Idaho. I hâve admitted in évidence the fact of bis registration there, 
and ail of the circumstances bearlng upon his conduct and bis intent which 
brought about that registration, for the purpose of permitting you to tairiy 
consider ail of the évidence that is before you to détermine whether this 
défendant acted honestly at that tlrae, and with an honest .purpose and Intent 
of complyiug with the law, whether his conduct at that time was with the 
purpose of perpetratlng a traud upon this act and the government, and with 
a View to évasion, so that he might not be called, or évade the call If he is 
«ertified, if his nume is called, and stUl, if diseovered, then hâve some threatl 
\ipon which to predicate the idea of intention of falthful compliauce with 
the law." 

By this instruction the main issue was fairly presented, and after 
careful considération of the whole record we are satisfied that de- 
fcndant's rights w:ere in no way prejudiced. . 

The judgment is affirmed. 
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PASS V. UNITED STA1T:s. 
(Circuit Court of Ajjpeals, Nintli Circuit. Aprii 7, 1919.) 

No. r,243. 

Àemt and Navt i®=320 — Sélective Service Law— Registeation in City of 
Domicile, , : 

A résident of Seattle, Wash., wliere liis parents lived, lu so far as he 
had any domicilo, wlio left his wife in tlie city and started to work liis 
way to Kew York to study, hy failiiig to register in Seattle uuder ttie 
Sélective Service Law (Conip. St. 1918, §§ 2041a-2044k), violated sucli law, 
though he registered at a point in Idaho, and, if his failure to register in 
Seattle or his évasion of tiie requirements of the law was willful, he could 
be convicted. 

In Error to the District Court of the United States for the North- 
ern Division of the Western District of Washington ; Jeremiah Net- 
erer, Judge. 

Joseph Pass was convicted of having violated the Sélective Service 
Law, and he brings error. Affirmed. 

Winter S. Martin and Wilson R. Gay, both of Seattle, Wash., for 
plaintiff in error. 

Clarence L. Reames, Sp. Asst. Atty. Gen., Robert C. Saunders, U. 
S. Atty., and Ben L- Moore, Asst. U. S. Atty., ail of Seattle, Wash. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. By writ of error Joseph Pass asks reversai 
of a judgment of conviction under two counts of an indictment for 
having violated the Sélective Service Law of May 18, 1917 (40 Stat. 
76, c. 15 [Comp. St. 1918, §§ 2044a-2044k]). The first count charged 
that he willfully failed and refused to présent himself for registration 
at precinct No. 201, Seattle, on June 5, 1917, "that precinct then being 
the precinct wherein said Joe Pass then had his permanent home and 
actual place of légal résidence, f rom which he was not then tempo- 
rarily absent." By the second count Pass was charged with having 
willfully evaded the requirements of the Sélective Service Law, in 
that he. willfully and knowingly failed to présent himself for regis- 
tration. The défendant is a brother of Morris Pass, whose case we 

hâve heretofore decided. Pass v. United States, 256 Fed. 731, 

C. C. A. . 

The uncontradicted évidence was that Pass, who was 24 years old, 
was born in Russia and came to the United States with his father 
about 1904. He lived in Columbus, Ohio, for a year, and then in 
Cleveland, Ohio, for about 6 years. Pass then went to Seattle, where, 
in a few months, he was joined by his father's family. After living 
5 or 6 months with his parents in Seattle, he went to Alaska, where 
he remained a little more than 3 years. He then wènt back to Seattle, 
where he again lived with his parents for 3 years. In 1915 he lived 
wîth a brother on Twelfth .avenue, Seattle. In 1916 he lived with his 
parents at Fifteenth avenue, Seattle, and he continuée to live there 

€=aFor other cases see aame topic & KBY-NUMBEH lu ail Key-Nùinberea Dlgesta & Indexes 
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until May 31, 1917, when he was married. At the time of his mar- 
riage he gave his home as Cleveland, Ohio^ although he had not lived 
there for more than 6 years before his wedding. On May 31st, 
with his brother Morris, he left Seattle with the plan of working 
their way to New York. The defendant's wife remained at Seattle. 
On the night of Jiine 4, 1917, or the morning of June 5, they reached 
Sand Point, Idaho, and, according to defendant's testimony, after 
some conversation with the registration officiais at Sand Point, and 
telling them that he had come f rom Seattle, but did not live in Idaho, 
and was going to New York, he registered at Sand Point under the 
name of Joe Levine. He left Sand Point for Montana on the after- 
noon of June 5th, and his testimony is that he did not live in the coun- 
ty where Sand Point, Idaho, is situated; that he lived at 16 Chris- 
topher Street, in New York, but that he got his mail at the gênerai 
delivery; that his purpose in going to New York was to study; that 
before he left Seattle he made no inquiries about registering, and did 
not know that he could register by mail; that he took the name Le- 
vine because of the manner in which he and his brother were travel- 
ing; they did not "look clean enough, and did not care to use the 
name of Pass"; that, although he was living with his parents in 
Seattle in 1917, he did not call it his résidence or expect to live there; 
that when he was married he gave Cleveland as his home, "because he 
had lived there the longest since he had been in this country." De- 
fendant said that he was opposed to the Draft Act. 

The question presented is whether the District Court erred in 
charging the jury that upon the facts "as a matter of law the défend- 
ant had not established a domicile in Sand Point, Idaho," and that 
"the domicile of the défendant continued on the 5th day of June at 
Seattle and had not been changed," but that it was for the jury to 
détermine whether, considering the conduct of défendant and ail the 
circumstances before ànd after the registration, he willfully failed to 
register at the place of his domicile, or willfully evaded the registra- 
tion law by his act in registering at Sand Point, Idaho ; that if the 
jury believed Pass acted honestly and with bona fide intention of com- 
plying with the law, rather than willfully to fail to comply with it or 
évade its provisions, or if there was a reasonable doubt upon the point, 
he should be acquitted. 

It is not controverted that by the terms of the law and under the 
proclamation of the Président, dated May 18, 1917, the date of reg- 
istration was fixed for June 5, 1917, and the place of registration for 
each person was in the precinct wherein such person had his per- 
manent home, or that it was provided that "those who expect to be 
absent on the day named f rom the counties in which they hâve their 
permanent homes may register by mail, but their mailed registration 
cards must reach the place in which they hâve their permanent homes 
by the day named herein," which was June 5th. But défendant failed 
to register in person in the precinct in which he was living when he 
was in Seattle and failed to register therein by mail. His counsel, 
while admitting that the act and régulations "séem to contemplate that 
every man will hâve a permanent domicile," argue that there is a 
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fault in the law, in that there is "no account of the floater or migra- 
tory worker," who "résides where he is, whether his stay be long or 
short." The error of this position is in ignoring the éstablished fact 
that when défendant left Seattle he resided there, and that there is no 
showing that he acquired any other résidence or home, or that when 
in Sand Point he had any purpose other than to stop over temporarily 
and work his way along, so as to reach New York about September, 
there to remain to study for a time. He left his wife in Seattle, and 
his parents were there. In Mitchell v. United States, 88 U. S. (21 
Wall.) 350, 22 L. Ed. 584, the Suprême Court followed the usual rule 
that a domicile once acquired is presumed to continue until it is shown 
to hâve been changed, and said : 

"Where a change of domicile is alleged, the burden of provlng It rests upon 
the persoii making the allégation. To constltute the new domicile, two things 
are Indispensable; First, résidence in the new locality; and, second, the in- 
tention to remain there. The change cannot he made except facto et anlmo. 
Roth are alilie necessary. Either without the other is insufficient. Mère ab- 
sence frotn a fixed home, however long continued, cannot work the change. 
There must be the animus to change the prier domicile for another. Untll the 
new one is acquired, the old one remains. Thèse principles are axiomatic in 
♦he law upon the subject." 

Merely calling himself a migratory worker, or saying that he had 
an indefinite plan to leave Seattle, would net change the fact that 
défendant had his domicile in Seattle. He surely could not claim 
Cleveland at his domicile, for he does not show that he had even a 
floating intention of going there, and there is no proof of any domi- 
cile other than Seattle. Gilbert v. David, 235 U. S. 561, 35 Sup. Ct. 
164, 59 L. Ed. 360. 

Our conclusion is that the District Court was correct in its state- 
ment of the légal status of défendant, and in defining the issues upon 
which the jury were to deliberate. 

Afifirmed. 



AMERICAN SMELTING & REFINING CO. v. UNION PAC. R. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 13, 1919. Rehearlng 
Denled May 21, 1919.) 

No. 5194. 

1. Raii.roads ®=>133(1) — Lease of Land — Construction — Peactical Con- 

struction hy Parties. 

In a lease of land by a rallroad company to a smelting company as site 
for a plant, reserving to lessOr ail tracks thereon, a provision by whlch 
lessor agreed to furnlsh material and lay ail further tracks requlred by 
lesspe, "and do ail switching of its cars withln Its premlses necessary in 
placing the same for loading and uuloading freight or material therefor 
free of charge to said smelting company," held not to limit such free 
switching service to that of cars for actual load hauls from or to the 
plant, especlally In vlew of a contrary practical construction by the par- 
ties during 30 years. 

2. Carriers <g=»32(2) — Interstate Commerce Act — Rebates. 

A provision in a lease of land by an Interstate rallroad company for a 
smelter plant site, by which in considération of the rental, etc., it agreed 

^=jPor otlier cases see saine topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
2ÔG F.— 47 
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to, do jntr^planC Swltching of cars, wholly dlsconnected froin thelr 
transportation pver its road, free oi charge, held not invalid as a ûevice 
to cov'ér,tIi'6'gIvîng of rebates. 

In Error to the District Court of the Unîted States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

Action at law by the Union- Pacific Railroad Company against the 
American Smelting & Refining Company. Judgment for plaintiff, and 
défendant brings èrror. Reversed. 

F. W. Lèhmann, of St. Louis, Mo. (Crofoot, Scott & Fraser, of 
Omaha, Neb., on the brief), for plaintiff ih error. 

N. H. Loomis, of Omaha, Neb. (Edson Rich and C. B. Matthai, 
both of Omaha, Neb., on the brief), for défendant in error. 

Before HOOK and CAREAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. The failway company, hereinafter call- 
ed plaintiff, sued the smelting company, hereinafter called défendant, 
to recover the reasonable value of a so-called intraplant switching serv- 
ice performed by the plaintiff for défendant since July 26, 1912. The 
défendant answered the complaint, and the plaintiff fîled a gênerai de- 
murrer to the answer. 

A stipulation was filed waiving a jury and fixing the reasonable 
value of the services performed at $7,129.44, in case the court should 
décide the défendant to be liable. On the pleadings and the stipulation 
the case was submitted. The court found for the plaintiff and render- 
ed judgment for the amount stipulated. The défendant assigns such 
ruling as error. 

[ 1 ] So f ar as material to the questions raised, the complaint alleged 
the f oUowing f acts : 

"That at ail the times mentioned herein plaintiff was engaged in the opéra- 
tion of certain Unes of railroad extending from Council Bluffs, lowa, and 
Kansas City, Mo., through the states of Nebraska, Kansas, Colorado, and 
Wyotping, to Ogden, Utah, and engaged as a common carrier in the Interstate 
transportation of freight and passengers over said railroad Unes. 

"That at ail the tlmes mentioned herein défendant was engaged in the 
opération of a smelting plant located in thie, city of Omaha, Xeb., occupying 
grounds of the extent of approximately 19 acres, connected by spur and 
switch tracks wlth the main tracks of plaintift"s railroad Une through said 
çity of Omaha, and having within said plant grounds railroad tracks Con- 
necting the various buildings and other parts bf said plant as nieans and fa- 
cllities for the convenient and economical handllng of ore, buUion, coal, and 
other materials from point to point within said plant in the opération thereof. 

"That in the prosecution of its said business défendant was at ail the times 
mentioned herein, a large shipper of freight in Interstate commerce over the 
railroad Unes of plaintiff, shipping ore and other materials to said Omaha 
plant from points; In states other than Nebraska, and shipping from said 
Omaha' plant the prodvcts thereof to points in states other than Nebraska, 
and that défendant has paid for ail said Interstate transportation performed 
for it by thie' plaintiff the rates presc'ribed thferefor by the tariffs publlshed by 
the plaintiff and filed wlth the Interstate Commerce Commission. 

"That at the .spécial instance and rèquest ôf défendant the plaintiff has con- 
tinuously from the 26th day of July, 1912, to the .30th day of June, 1916, in- 
clusive, rendered and performed for défendant certain work, labor, and serv- 
ices (hereinafter referred to as 'intraplant switching service') cousisting of 
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^:he switching and movement of cars, both loaded and empty, by means àî & 
switch engine furnishcd and operated by pUiintiff and the labor of au engine 
crew and yard erew furnished by plaintiff, from point to point wlthin the 
grounds occnpled by sald Omahà plant of défendant, as directed by agents of 
défendant, over the trackage facilitles mnintainecî as aforesald wlthin sald 
plant grounds; said switching and movement of cars belng separate and 
apart from, and in addition to, any services rendered by plaintiff In and 
about the delivery to or acceptance from said plant of loaded, car s in con- 
nection with and as a part of the transportatlon thereof from or to points 
beyoïid the plant liinits or in and abont the delivery to sald plant of empty 
cars for loading or the removal therefrom of empty cars after unloading In 
connection wlth transportatlon to and from said plant. 

'■That the plalntifif publislied tarifCs or rates ajid charges applicable to the 
transportatlon mentioned in the foregoing paragraph 6 hereof which con- 
tained no provisions concerning the aforesald intraplant switching service, 
and no tariff publlshed by the plalntifC and on flle either wlth the Interstate 
Commerce Commission or with tlie Nebraska State Railway Commission dur- 
ing the tlmes mentioned herein contalned auy provision concerning sald Intra- 
plant switching service." 

Without setting forth the allégations of the answer, it is sufficient 
to say that it alleged that the services, the value of which were sued 
for, were performed by the plaintiff under and pursuant to the terms 
of a lease entered into between the parties April 23, 1912, a copy of 
said lease being attached to the answer as an exhibit. By the terms 
of the lease the plaintiff, "for and in considération of the covenants and 
agreements of the smelting company hereinafter written, as well as of 
the mutual covenants and aigreements herein contained" (section 1, 
art. 2), leased to the défendant a tract of land in the city of Omaha, 
Neb., containing about 19 acres, 

"excepting and reserving to the said Pacifie Company the exclusive ownership, 
possession, right of possession and right to the exclusive use of ail of the 
railroad tracks, slde tracks and switches iiow upon, or which may liereafter, 
at any tlme during the term of tliis lease, be constructed In or upon the sald 
premises, or any part thereof, the said premises and said tracks being further 
shown and described upon the map hereto annexed, marked Exhibit A and 
made a part hereof, and excepting and reserving further the exclusive right to 
said Pacific Company to lay down and construct, and thereafter maintain 
and operate any additlona} railroad tracks, slde tracks and switch connec- 
tions wlthin and upon sald premises, which the said smelting company may 
require to be laid or constructed for the haullng of its freight or material in 
the proseeution of the said business of the said smelting company upon the 
said premises. 

"To bave and to hold the same unto the said smelting company for the said 
term [.Tanuary 1, 1937] for the purpose of maintaining and operatihg thereon 
its buildings and appliances now situated thereon, and any other such build- 
ings and appliances as it may, during the term horeby created, erect thereon, 
and of conducting thereon the business of handling, smelting and reflning 
ores, and dolng such other business pertalning to or eonnected wlth the 
handling, smelting and reflning of ores as said smelting company may, during 
the said teim, engage in upon said premises." . 

Section 2, art. 2, of the lease, reads as follows: 

"And for the considération aforesald the said Pacific Company covenants 
and agrées to fumish ail material for and to lay upon the gradlng therefor, 
as hereinafter set forth, ail necéssary tracks over and upon said premises, 
which the said smelting company may require to be laid for the handling of 
its freight and material m the proseeution of its business and do ail switching 
of its cars within Its premises nècessary in plaeing the same for loading and 
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unloadlng frelght or materlal therefor free of charge to sald smelting Com- 
pany." 

The lease also provided that in considération of the covenants and 
agreements tliereinbefore mentioned on the part of the plaintiff, the 
défendant would pay the plaintiff, as compensation in respect of its 
said covenants, an annual rental in the sum of $5,000 until January 1, 
1925; after January 1, 1925, to January 1, 1928, $6,000; after Jan- 
uary 1, 1928, to January 1, 1931, $7,000; after January 31, 1931, to 
January 1, 1934, $8,000; after January 31, 1934, to January 1, 1937, 
$9,000. The record also shows that a similar lease so far as the ques- 
tions now under considération are concerned, had existed between the 
parties and their predecessors since April 23, 1886, and no charge had 
ever been made by the lessors for the intraplant switching service until 
the présent suit was brought. 

The plaintiff first contends that section 2, art. 2, above quoted, relates 
to the original construction of the tracks and the handling of freight 
and material incidental thereto, or, if this position is untenable, that 
the switching service must be limited to the switching of cars to ac- 
tuai road hauls ; that is, the placing of cars for loading and unloading 
in connection with shipments beyond the plant. It is conceded that 
for 30 years, the parties hâve placed a différent construction upon 
said section; but it is urged that such construction can hâve no weight 
because the section is unambiguous. Learned counsel, however, differ 
about its construction, and it is undoubtedly the cause of this lawsuit. 
We do not think it is unambiguous to the extent of excluding from our 
considération the construction that the parties bave placed upon the 
section during a period of 30 years. 

But let us consider the section independent of the acts of the parties 
under the lease. Section 2, art. 3, of the lease provides that the de- 
fendant will pay the cost and expense incurred for the doing of the 
grading, for the construction of any additional tracks, side tracks, 
switches, or other railroad betterments in and upon the leased premis- 
es, the construction and opération of which may, at any time, be re- 
quired by it from the plaintiff. By section 1, art. 2, such tracks, bet- 
terments and switches were to be and remain the property of the plain- 
tiff. By section 2, art. 2, the plaintiff agreed to furnish ail material for 
and to lay upon the grading above mentioned ail necessary tracks over 
and upon said premises which the défendant might requlre to be laid for 
the handling of its freight and material in the prosecution of its busi- 
ness and do ail switching of its cars within its premises, necessary in 
placing the same for loading and unloading freight or material there- 
for free of charge to the défendant. The furnishing of material, lay- 
ing of ail necessary tracks, and the switching service was to be per- 
formed for the "considération aforesaid." Section 2, art. 2. The 
considération thus referred to, is that mentioned in section 1, art* 2, 
above quoted, namely: 

"The covenants and agreements of the smelting eompany hereinafter writtea 
as well as of the mutual covenants and agreements herein contalned." 

The words "free of charge" simply were added, in our opinion, to 
place beyond controversy the f act that the services mentioned were to 
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be wilhout charge other tlian that specified in the covenants and agree- 
inents of the parties. We see no reason to limit the switching service 
to that required in tlie original construction of the tracks, as the plain- 
tifï had agreed to furnish the mat'erial and lay the tracks and this would 
include such switching service as should be necessary to furnish the 
material and lay the tracks. Therefore the plaintiff having agreed 
to furnish the material and lay the tracks it would not hâve been nec- 
essary to again provide that the plaintiff should do the switching in 
connection with the laying of the tracks so we conclude the language 
in regard to switching cannot be confined to the switching required in 
the original laying of the tracks. Neither do we see any reason for 
limiting the switching service to the switching of cars for actual load 
hauls from or to the plant. 

We take it that the plaintiff, under the facts disclosed in the record, 
would deliver to and accept from the défendant loaded cars, and place 
empty cars for loading, in connection with and as a part of the transpor- 
tation thereof from or to points beyond the plant limits, without other 
charge than that embraced in its published tariff. If this be so, it was 
unnecessary to provide in the lease for that switching service ; more- 
over, the allégations of the plaintifï's complaint absolutely exclude the 
service in question from any connection with transportation to and 
from the plant of the défendant in Interstate commerce. 

[2] We therefore are of the opinion assisted by the practical con- 
struction of the parties that section 2, art. 2, cannot be limited as the 
plaintiff seeks to limit it. The next contention of the plaintiff is that 
if the switching service, the value of which is sued for, is a service for 
which the covenants and agreements of the lease are the considération, 
then the switching provision of the lease amounts to a device to con- 
ceal a rebate or concession and in this respect is void under section 2 
of the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 
[Comp. St. § 8564]) and section 1 of the Elkins Act (Act Feb. 19, 1903, 
c. 708. 32 Stat. 847, as amended by Açt June 29, 1906, c. 3591, 34 Stat. 
587 [Comp. St. § 8597 J). 

Of course an uidawful rebate or concession is just as much a rebate 
or concession whether covered or uncovered. ît is more difficult to 
find, if. covered. This is the only différence. We do not think the 
parties to the lease, if the provision in regard to the switching service 
is an unlawful rebate, intended to cover it, for instead of stopping 
where they well might hâve stopped, they proceeded to state just what 
the fact was. The question then bef ore us is : Does section 2, art. 2, 
amount to an unlawful rebate or concession? In the considération of 
this question it is apparent that this case is much différent from those 
Cases where unlawful rebates or concessions are usually considered. 
It lacks the présence of a compétitive shipper complaining of discrimi- 
nation, or the United States moving at the request of the Interstate 
Commerce Commission. The complaint of the plaintiff in paragraph 7 
of the complaint also allèges: 

"Sald .switching and niovement of cars being .soparate and apart frora, 
and in addition to, any services rendered l).v plaintiff in and about tlie de- 
livery to or acceptance from s.ald ijlant of loaded cars in connection with and 
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as a part of the transportation thereof from or to points beyond the plant 
limits or in and about the delivery to sald plant of einpty cars for loading or 
llie removal tlierefrom of empty cars after unloading in connection with 
transportation to and from sald plant." 

By this allégation of the plaintiff, the switching service in question 
has no relation to or connection with transportation of passengers or 
property in Interstate commerce and therefore in no view of the case 
could the provision in regard to the switching service be affected by 
the act to regulate commerce and the amendments thereto. 

With référence to section 2 of the Interstate Commerce Act and 
section 1 of the Elkins Act, there is no évidence that the plaintiff, by 
performing the switching service in question, according to the terms 
of the lease, charges, demands, coUects, or receives from the défendant 
a greater or less compensation for the transportation of passengers or 
property subject to the provisions of the act to regulate commerce, 
ihan it charges, demands, coUeçts, or receives from any other person 
or persons for doing for him or them a like and contemporaneous serv- 
ice in the transportation of a like kind of traffic under substantially 
similar circumstances and conditions. Nor is there any évidence that, 
by the performance of the switching service in question, the plaintiff 
offers, grants, or gives any rebate, concession, or discrimination in 
respect to the transportation of any property in interstate or foreign 
commerce, by it, whereby any such property is transported at a less 
rate than that named in its tariffs published and filed, or whereby any 
such other advantage is given or discrimination practiced in the trans- 
portation of property in interstate commerce. 

The switching service in question is performed wholly within the 
State of Nebraska, and so far as this record is concemed is not con- 
nected with interstate commerce at ail. Therefore the Interstate Com- 
merce Act and its amendments are not applicable to it. We do not say 
that this lease between the plaintiff and the défendant may not, in a 
proper case, be shown to be an unlawf ul concession or rebate ; ail we 
say is that it is not shown in this case. 

We are not unmindful that, although published rates may be col- 
lected on shipments transported, concessions and offsets may be ex- 
tended by the carriers or the interests who control the carriers to fa- 
vored shippers. Thèse concessions and offsets are as pernicious as 
direct rebates, and it matters little whether they are in the form of 
cash payments, interest charges, royalty earnings, the use of valuable 
property at an inadéquate rent, the free use of the carrier's funds or 
crédit, or other insidious means, if they confer concessions and ad- 
vantages which place certain shippers in a position of préférence and 
advantage over competitors who are also customers of thèse carriers. 
Rates for Transportation of Anthracite Coal, 35 Interst. Com. Com'n 
R. 239. No competitor customer appears in this suit. It is true the 
Elkins Act aims to prohibit, not only discrimination between shippers, 
but any departure from the tariff rates published irrespective of its 
actual discriminatory effect. Vandalia R. Co. v. United States, 226 
Fed. 713, 141 G. C. A. 469. But thèse tariff rates must be rates pre- 
scribed for the transportation of property or passengers in interstate 
commerce. 
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We may not stop to review the cases cited by counsel for plaintiff in 
support of the contention now under considération. They hâve ail 
been examined,.and in every instance they présent a case where a com- 
mon carrier subject to the act to regulate commerce lias donc some 
act whercby the transjiortation of property or passengers in interstate 
commerce has violated tiie Interstate Commerce Act. The cases cited 
are Chicago & Alton Ry. Co. v. United States, 212 U. S. 363, 29 Sup. 
Ct. 689, 53 h. Ed. 653 ; Wight v. United States, 167 U. S. 512, 17 Sup. 
Ct. 822, 42 L. Ed. 258; Chicago & Alton R. R. Co. v. Kirby, 225 U. 
S. 155, 32 Sup. Ct. 648, 56 L. Ed. 1033, Ann. Cas. 1914A, .501 ; Unit- 
ed States V. Union Stockvard Co. of Chicago, 226 U. S. 286, 33 Sup. 
Ct. 83, 57 L. Ed. 226; Phillips Co. v. Grand Trunk Western R. R. Co., 
236 U. S. 667, 35 Sup. Ct. 444, 59 L. Ed. 774; Indianapolis Freight 
Bureau v. C, C, C. & St. L. Ry. Co., 16 Interst. Com. Com'n R. 254, 
260; Southern Pacific Terminal Co. v. Interstate Commerce Commis- 
sion, 219 U. S. 498, 31 Sup. Ct. 279, 55 L. Ed. 310; Moshassuck Val- 
ley Railroad, Second Industrial Railways Case, 37 Interst. Com. Com'n 
R. 566; Vandalia Ry. Co. v. United States, 226 Fed. 713, 141 C. C. 
A. 469. 

Counsel for the plaintiff next contends that the switching service in 
controversy, while not a common carrier service in the ordinary ac- 
ceptation of the word, is a spécial or indépendant service necessarily 
rendered by the same crews and equifiment as the common carrier 
switching and is paid from out of operating revenue for vvhich a rea- 
sonable charge must be made by the carrier. But hère again we are 
met by the fact that the switching service, so far as the record before 
us is concerned is separate aiid apart from any service performed by 
the plaintiff in interstate commerce. 

If this case was before the commission on an application to advance 
rates, or on the complaint of some shipper that the rates charged by 
the plaintiff were unreasonable, and it became material to inquire as 
to the sources of revenue of the plaintiff and the cost of the opération 
of its business, and the commission found that the service was without 
charge, it might say, as it often has said, You must make a charge for 
this service and publish it in your tariffs. But we hâve no authority to 
enter into such a discussion and there is no such case before us. We 
cannot fînd that the service is without charge when the whole lease 
is considered. 

So far as the record before us is concerned, the subject-matter of 
the switching service was within the competency of both parties to 
make and is valid. 

The judgment below is therefore reversed, and the case remanded, 
with instructions to dismiss the complaint. 
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CALDWELL v. BLODGETT. 

(Circuit Court of Appeals, Eighth Circuit. March 5, 1919.) 

No. 4997. 

1, Appeal and Errok iS=32.37(6) — Keview — Action Trif.d to Court. 

Where an action at law is triod in a fédéral court witliout a jury, and 
tlie légal efCect of the évidence ts not cliallenged by the defeated party, by 
motion for a tinding in liis favor or for a déclaration of law of tbe sauie 
purport, the sufliciency of évidence to support i?pecial findlngs of fact can- 
not be eonsidered by the appellate court, and ail that can be reviewed is 
whether the si)ecial findings sustain the judgnient, and whether during the 
progress of the trial errors of l&vf occurred to which exceptions were pro- 
served. 

2. COVENANTR ©=121(3) EVIDENCE— FORMER JUDGMENT— MATTERS CoNCI.UD- 

ED OONCLUSIVENESS. 

A'decree in a suit by a grantee of land by an unrecorded deed ugaiiist 
his grantor and a subséquent niortgagee of the gratitor and an aKsif!n"p 
of the mortgage, holding the mortgage void and caucellng the s;ime, hrld 
conclusive as to the invalidity of the mortgage as between mortgiigee an'l 
assignée in an action by the latter to recover over on a warriinty iu the 
asslgnment. 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Action at law by Alson Blodgett, Jr., against Ida M. Caldwell, exec- 
utrix of the will of W. A. Caldwell, deceased. Judgment for plain- 
tiff, and défendant brings error. Affirmed. 

W. S. Lauder, of Wahpeton, N. D. (T. D. Brouillard, of Ellcndalc, 
N. D., on the brief), for plaintiff in error. 

E. T. Conmy, of Fargo, N. D. (Watson, Yoiing & Conmy, of Fargo, 
N. D., on the brief), for défendant in error. 

Before HOOK and CARLAND, Circuit Judges. 

HOOK, Circuit Judge. Alson Blodgett, Jr., brought an action at 
law against Ida M. Caldwell, executrix of W. A. Caldwell, deceased, 
to recover the amount paid the deceased for a note and mortgage upon 
land in North Dakota, with interest from the time of payment. A 
jury was waived and the case was tried by the court. The court made 
spécial findings of fact and rendered judgment thereon for Blodgett. 
The executrix prosecuted this writ of error. 

[1] At the threshold lies the question of the scope of our power of 
review. Upon the conclusion of the évidence at the trial the execu- 
trix made no motion for a finding, either gênerai or spécial, in her 
favor, requested no déclaration of law, nor otherwise challenged the 
légal effect of the évidence. Under such circumstances the sufflciency 
of the évidence to support the spécial findings that were made cannot 
be eonsidered, and ail that can be reviewed in an appellate court is 
whether the spécial findings, taking them as true, sustain the judgment, 
and whether during the progress of the trial errors of law occurred 
to which exceptions were preserved. Section 700, Rev. Stat. (Comp. 

^saFor otlier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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St. § 1668); Keeley v. Mining Co., 95 C. C. A. 96. 169 Fed. 598; 
Mason v. United States, 135 C. C. A. 315, 219 Fed. 547. 

Tliere are 22 assignments of error in the record. None of them 
contest the sufficiency of the findings to sustain the judgment, 17 re- 
late to the admission and exclusion of évidence, 2 charge error in mak- 
ing certain findings presumably for insufficiency of proof, and 2 are 
simply that the court erred in rendering the judgment. The remain- 
ing assignment will be discussed presently. The long-established rules 
of appellate procédure in the courts of the United States prescribe 
definite requirements as to the character and contents of assignments 
of error for the record, and also the spécifications in the briefs of those 
that are to be relied on in the appellate court. They hâve been the 
subject of very many décisions in this court, other Circuit Courts of 
Appeals, and the Suprême Court ; but it appears that in the case at bar 
littîe attempt was made to comply with them. In a libéral view^, in the 
interest of justice, there is but one question presented by an assign- 
ment of error that may be consistently considered. It is whether the 
trial court erred in holding that a judgment in a prior case concluded 
the executrix as to the matter there decided. A brief outline of the 
case at bar and the other case, as shown by the pleadings of the par- 
ties and the findings of the court before us, is essential to an under- 
standing of the question. 

[2] In his lifetime W. A. Caldwell loaned $4,000 to one Hall, and 
took his note and a mortgage on certain land, represented as belong- 
ing to the mortgagor, to secure it. Shortly afterwards Caldwell sold 
and assigned the note and mortgage to the plaintifï, Blodgett, for the 
face amount and accrued interest. The mortgage purported to be a 
first lien on the land, and Hall so covenanted, and also that the land 
was otherwise free of ail incumbrances. The assignment to Blodgett 
contained a covenant by Caldwell that there was due upon the note and 
mortgage the fuU sum mentioned and interest to that time, and that 
he (Caldwell) had good right and lawful authority to sell and assign 
them in the manner adopted. By the terms of the assignment, in con- 
nection with those of the mortgage, Caldwell expressly warranted ta 
Blodgett that the mortgage sold him was a first lien. There was also 
an implied warranty to the same effect growing out of the circum- 
stances of the transaction. Furthermore, Caldwell believed he was; 
selling, and Blodgett believed he was buying, a mortgage that was a 
first and only lien on the land. If it was not of that character the 
considération failed. 

It afterwards transpired that, about a year before Hall mortgaged 
the land to Caldwell, he sold it to one Quaschneck and gave him a 
contract for a deed, which the latter did not record, but under which 
he took open and exclusive possession of the property. Before dis- 
covering the existence of the mortgage Quaschneck paid Hall and those 
claiming under him nearly ail the purchase price. Quaschneck then 
brought a suit in a state court of North Dakota to cancel the mortgage 
and quiet his title. The défendants in that suit were Blodgett, plain- 
tiff hère, the executrix, défendant hère (Caldwell having died), and the 
trustée of the estate of Hall, who had been adjudged bankrupt. Both 
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Blodgett and the executrix filed answers, putting the averments of 
Quaschneck's complaint in issue, and participated - in the trial. The 
case resulted in a decree for Quaschneck, quieting his title and express- 
ly declaring the mortgage to be void and of no eftect as a lien on the 
land. The executrix was awarded her costs upon the ground that she 
asked no affirmative relief. Thé decree was afterwards affirmed by 
the Suprême Court of the state. In the présent case, brought by Blod- 
gett to recover the amount he paid, with interest, the court below held 
that the decree of the state court estopped the executrix f rom question- 
ing the invalidity of the mortgage as a lien. That ruling présents the 
question hère. 

In most of the cases in which a warrantor, indemnitor, or person 
in a similar relation has been held bound by the resuit of a suit in- 
volving a matter upon which his obligation to another dépends, he was 
not a record party to the suit, but was either noticed or called in, or 
had information of its pendency, with opportunity to aid or participate 
in its conduct. An instance appears in Chicago v. Robbins, 2 Black, 
418, 17 L. Ed. 298, and Robbins v. Chicago, 4 Wall. 657, 18 L. Ed. 427. 
There one Woodbury had sued and recovered judgment against the 
city of Chicago for injuries caused by his falling into an excavation in 
a public Street in front of the property of Robbins, made by a con- 
tractor of the latter and negligently left unguarded. The city paid the 
judgment and sued Robbins for its loss. To hold Robbins to the 
Woodbury judgment, the city showed that he knew of the suit and 
the approaching trial, and that it had requested him to aid in procur- 
ing évidence. It did not expressly notify him to défend the suit, 
"and never notified him that the city would look to him for indemnity." 
2 Black, 422, 17 L. Ed. 418. The Suprême Court, in reversing a judg- 
ment below in favor of Robbins, held that an express notice to défend 
was not necessary in order to charge his liability. It was said : 

"He knew that tlie case was in court, was told of the day of trial, was 
applied to to assist in procuring testimony, and wrote to a witness, and is a.s 
inuch chargeable with notice as If he had been directly told that he could 
contest Woodbury's right to recover, and that the city would look to him for 
indemnity." 

Robbins was held not estopped from showing he was under no ob- 
ligation to keep the street in a safe condition and that the accident 
was not his fault, but that he was estopped from disputing the par- 
ticular physical cause of the accident and the amount of the resulting 
damage or loss to the city, if he knew the suit was pending and could 
hâve defended. When the case went back for a retrial the jury were 
instructed : 

"If it was through the fault of Robbins that Woodbury was injured, he Is 
coneluded by the judgment recovered against the city, if he knew that the suit 
was pending and could hâve defended it. It is not necessary that the city 
should hâve giveu him an express notice to défend the suit, nor is it necessary 
that the city should hâve notified him that it would look to him for indem- 
nity." 4 Wall. 601, 002, 18 L. Ed. 427. 

At this trial the city recovered from Robbins and the judgment was 
affirmed. The Suprême Court expressly approved the instructions 
above quoted. It also said (4 Wall. 674, 18 h. Ed. 427) : 
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"Knowledge of the pendency of the suit in the most autlientlc form was 
brought home to liim, attd tJie légal presumption is that Jie hneio he was 
answeruble over to the corporation, and, if so, it must also be presumed 
that he lînew he had a rlght to défend the suit." 

We hâve italicized a part of the above excerpt for its especial rel- 
evance to the case at bar. Blodgett was not requii-ed to notify the 
executrix or to plead against her in the Quaschneck suit that the 
estate would be bound to indemnify him if they lost. The légal pre- 
sumption is that she knew it, and she shonld hâve conducted herself 
accordingly. The case of Chicago v. Robbins was founded on tort, 
but it is well settled that the principle apphes as well to cases where 
the duty to indemnify or hold harmless arises from contract. In Bur- 
ley V. Compagnie de Navigation Française, 115 C. C. A. 199, 194 Fed. 
335, the court said that — 

"When a person is responsible to another, by opération of law or by express 
contract, and he is fully informed of tlie claim and that the action is pending, 
and bas full opportunity to défend or participate in the défense, the judgment, 
if obtained without fraud or collusion, will be conclusive against him, whether 
he bas appeared or not." 

See, also, Wolfe v. Barataria Land Co., C. C. A. , 255 Fed. 

503, in which the doctrine was recently applied by this court. 

As already observed, in most of the cases the warranter or indemni- 
tor was not a record party to the prior suit, but had notice and op- 
portunity. A fortiori should he be bound when, Hke the executrix 
hère, he was a party and participated in the trial. 

The executrix prevailed in the Quaschneck suit and recovered her 
costs, but that was because, the mortgage having been assigned to 
Blodgett, she claimed no lien for the estate. She did not prevail 
against Blodgett, to whom the estate was obligated. The liability of 
the estate to Blodgett was not in issue in that case, and was not de- 
cided. That liability involved other matters besides the invalidity of 
the mortgage. It is another and différent cause of action than that 
involved in the Quaschneck suit. The decree in her favor against 
Quaschneck was theref ore not conclusive against Blodgett in the case 
at bar. 

"The two suits are for distinct and separate causes of action. If there were 
any distinct question litigated and settled in the prior suit, the décision of 
the court upon that question might raise an estoppel in another suit upon 
the principle stated in Cromwell v. County of Sac, 94 V. S. 351 [24 L. Ed. 195]. 
But, as was held in that case, where the second action between the same par- 
ties îs upon a différent claim or demand, the .iudgment in the prior action opér- 
âtes as an estoppel only as to those matters in issue or points controverted, 
upon the détermination of which the flnding or verdict was rendered." Keo- 
kuk & Western Railroad v. Missouri, 152 U. S. 301, 315, 14 Sup. Ot. 592, 597 
(38 L. Ed. 450). 

It is of no avail to the executrix that she conducted herself as a 
nominal défendant in the Quaschneck suit and as indiffèrent to the 
outcome. She knew ail the facts and circumstances of the transac- 
tion between her testator and Blodgett, and was charged with knowl- 
edge of their effect as matter of law. She also knew that an im- 
portant factor was the validity or invalidity of the mortgage as a 
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lien, and that the question was then at issue with Quaschneck their 
common adversary. Being a party to the suit, her duty was to stand 
with Blodgett and maintain that the mortgage was a lien as her testa- 
tor had warranted. Upon that issue Blodgett lost, and she lost as well. 
The judgment is affirmed. 



HALL V. UNITED STATES. 
(Circuit CoTU't of Appeals, Fourtli Circuit. February 6, 1910.) 

No. 1683. 

1. Cbiminal Law <S=3,'{69(1) — Violation of Espionage Act— Evidench^-Otii- 

Elî OWENSES. 

On trial of a défendant for violation of the Espionage Act (Comp. St. 
1918, §§ 10212a-101'12h), by inaking fal.se reports antl doing other acts 
with intent to interfère with the prosecution of the war, it was preju- 
diciai error to admit évidence of threats uiadc by hiui against the Prés- 
ident, not conuetted with the acts witli which he was eharged. 

2. Ckiminal Law ©=7211/,(1) — Triai.— Akgdment of Cou.vsel. 

Argument by a district nttoi'ncy to the jury, based upon his .state- 
ment that no friend of défendant or citizen had appeared to testify in 
his behalf, or objected to his pi-oseeution, évidence of which, if offered, 
would hâve been incompétent, hcld iinproper. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville; Joseph T. Johnson, Judge. 

Criminal prosecution by the United States against J. K. Hall. 
Judgment of conviction, and défendant brings error. Reversed, 

A. H. Dagnall, of Andersen, S. C, for plaintift' in error. 

J. William Thurmond, U. S. Atty., of Edgeficld, S. C. (C. G. Wyche, 
Asst. U. S. Atty., of Greenville, S. C, on the brief), for défendant in 
error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The plaintiff in error (défend- 
ant below) was tried in the United States District Court for the 
Western District of South Carolina on an indictment containing five 
counts. 

In the fiFSt count it is eharged that the défendant did "unlawfully, 
willfully, and feloniously makc and convey certain false reports and 
false statements * * * with intent to interfère with the opération 
and success of the military and naval forces of the United States. 

* * * " 

The second count eharged a violation of Act Tune 15, 1917, c. 
30, tit. 1, § 3, 40 Stat. 217 (Comp. St. 1918, § 10212c); it being al- 
leged that défendant "did unlawfully, willfully, knowingly, and' felo- 
niously attempt to cause insubordination, disloyalty, mutiny and re- 
fusai of duty in the military and naval forces of.the United States. 

* * * " 

The third count eharged a violation of the same act, viz. That de- 
fendant "did unlawfully, knowingly, and feloniously obstruct the re- 

<g=For other cases see same top'lc & KEY-NUMBBR ia ail Kcy-Numbered Dlgests & Indexes 
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cruiting and enlistment service of the United States, to the in jury of 
the United States. * * * " 

In the fourth count a violation of Act May 16, 1918, c. 75, § 1 
(Comp. St. 1918, § 10212c), is charged, to wit, that défendant "did 
unlavi'fully, willfully, and feloniously make and convey false reports 
and false statements, with attempt to ohstruct the sale by the United 
States of bonds of the United States. * * * " 

In the fifth count it is charged that the défendant viola ted Act 
Feb. 14, 1917, c. 64, 39 Stat. 919 (Comp. St. 1918, § 10200a), in that 
he "did willfully, unlawfully, and feloniously make a certain threat to 
inflict bodily harm upon the Président of the United States. * * * " 

Counsel for the défendant demurred to the indictment and moved to 
quash the same upon the f ollowing grounds : 

"Because the Indictment contained flve connts whlch were improperly 
joined, the flve counts alleging différent offenses, not connected in time, and 
not being of the same class of offenses, and for the additional reason that the 
défendant is alleged to hâve violated count.s 1, 2, and 3 on tlie 15th day of 
May, 1918, whieh said counts are based on Act .Tune 15, 1917, lînown as tlie 
'Espionage Law,' which had not been enacted by Congress, and therefore 
the défendant would be on trial for having eommitted an offense prior to the 
passage of the act creating the offense, as testimony admltted tending to 
prove one count would be considered by tlie jury on the other counts, thus 
In effect trying the défendant for an act \Yhich was afterwards made a crime 
by Congress, but which was not a crime at the time." 

While the court overruled the demurrer and the motion to quash, 
nevertheless it held that there v/as an improper joinder of the fifth 
count, and accordingly the fifth count was eliminated. 

[1] The second assignment of error is in the f ollowing language: 

"That the court erred in permltting and allowing witness Floyd, over the 
objection of the défendant, to testify that lie liad heard the défendant make 
threats against the Président of the United States and that he had lieard 
the défendant say he would like to get an opportunity of puttlng a buUet 
through Woodrow Wllson's heart, this threat not being connected in any 
way with the offense for which the défendant was being tried, and was 
incompétent, irrelevant, and hlghly prejudieial." 

The third assignment of error is in practically the same language 
as the second, with the exception that it relates to the testimony of 
Metta Batson, in which she was permitted to testify, over the objec- 
tion of counsel for défendant, that she, too, had heard défendant 
make threats against the Président of the United States, saying, among 
other things, he would like to shoot the Président. The évidence of 
thèse witnesses was objected to upon the ground that it tended to 
préjudice the minds of the jurors against the défendant. Counsel in- 
sisted, further, that it did not tend to prove any of the offenses for 
which défendant was being tried, and that any proof that the de- 
fendant had eommitted other offenses was not only "incompétent, 
but highly prejudieial." 

As we hâve stated, the fifth count of the indictment, , which, among 
other things, charged that the défendant had threatened to inflict 
bodily harm on the Président of the United States, was eliminated. 
Therefore any évidence tending to show that the défendant had, made 
threats against the Président unconnected with the offenses of which 
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he. was' cbnvicted became wholly immaterial to the issues then beîng 
tried, and could only create the impression that, in addition to the 
other. offenses charged, défendant was disloyal to the government 
and he had so' far f orgotten the rules of propriety as to attack the 
Président. The introduction of this évidence would, of necessity, 
tend to'create à false impression upon the minds of the jury, who would 
unconsciously reach the conclusion that one guilty of making such an 
unjustifîed attack upon the Président must naturally be guilty of of- 
fenses wherein he v^as charged with being unmindful pf the duty that 
he owed his country. : The Circuit Court of Appeals for the First 
Circuit in the case of Thompson v. United States, 144 Fed. 16, 75 
C. C. A. 174, said: 

"There is no occasion to question the gênerai rule which excludes ail évi- 
dence of collatéral oiïenses. Such rule is of ten called the 'Rule of Logic,' 
because it is based upon the Idea that évidence of the commission of one 
crime in and of itself has no legitimate tendency to prove the commission of 
another crime. This gênerai rule in practice is, of course, more absolute 
when the offenses are of a difCerent nature." 

In the case of People v. Molineux, 168 N. Y. 264, 61 N. E. 286, 
62 L. R. A. 193, the court said: 

"This rule, so universally recognized and so firmly established in ail 
Bnglish-spealiing lands, is rooted in that iealous regard for the liberty of 
the individual which has distinguished our jurisprudence from ail others, at 
least from the birth of Magna Charta. It is the product of that same hu- 
mane and enlightened public spirit which, spealcing through our common 
law, has decreed that every i)erson charged with the commission of a cTime 
shall be protected by the presumptlon of innocence until he has been proven 
guilty beyond a reasonable doubt." 

If this were not the rule, there would be no guaranty for the life 
or liberty of the individual, and this would be especially true in time 
of war, as in this instance, when the government is involved, or on 
other occasions when public sentiment might be aroused as to a 
particular question. 

During the war with Germany the people of South Carolina, in 
common with the people of ail other states, were intensely loyal and 
enthusiastic supporters of the Président, who was not only the Prési- 
dent of ail the people, but also the Commander in Chief of our armies. 
This spirit was highly commendable. However, where one is charged 
with an offense even remotely involving his loyalty to the government, 
the slightest imprudent référence he might make as respects the Prési- 
dent or any of the officiais of the government would naturally be 
resented by the people, and the introduction of évidence tending to 
show that the accused had threatened to kill the Président or had 
spoken of him in a disrespectful manner would be highly prejudicial, 
and the jurors, as we bave stated, would unconsciously be more or 
less affected thereby in determining the guilt or innocence of the 
accused. 

[2] The fourth assignment of error is as follows, that the court 
erred in allowing and permitting the United States attorney to say : 

"Gentlemen of the jury, is It not a slgniflcant fact that défendant has 
falled to introduce a single witness In his behalf who has ever heard him 
make a patriotic utteranceî Not a single frlend or citizen has corne hère to 
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tèstify in his behalï. No man has interceded with the office ot tiie Cniteiî 
States attornej' in liis betialf. Could a man be innocent and be put on bis 
ti'ial witbout riumerous friends and citizens protesting against itï" 

It is insisted by counsel for défendant that the language of the 
district attorney wâs highly improper, placing as it did an unwarrarlt- 
ed burden upon'the défendant. In order to reUeve the défendant from 
such burden his counsel requested the court to charge the jury' as 

foUows: ' ' '' 

"Even if tbe défendant liad offered testimony of patriotic utterances made 
by him to différent pers^ons that said testimony w6uld liavè been Incompétent 
and inadmissible, and tlie fact that the défendant had offered no such testi- 
mony, mnst not be talsen into considération by the jury." 

The court refused to grant this request. The address of thç dis- 
trict attorney to the jury above quoted was manifestly improper for 
the following reasons: 

(a) If it had been offered as évidence, it would hâve been incompé- 
tent. Therefore it was error to permit the district attorney to base 
his argument upon a f aise premise, thereby imposing upon the défend- 
ant a burden not imposed upon him by law. 

(b) The statement that no one had interceded with the office of the 
district attorney in his (the defendant's) behalf was improper, inas- 
much as évidence tending to estabhsh this fact would bave been ir- 
relevant and incompétent, if it had been introduced by the government. 
The fact that he had "been put upon his trial without numerous friends 
and citizens protesting against it" was wholly immaterial as to the 
issue then being tried, and if there had been an attempt on the part 
of the government to establish such alleged fact, no doubt the court 
below would bave sustained the objection to the introduction of such 
testimony upon the grounds we bave stated. Indeed, it is not the 
custom for citizens to protest against the prosecution of any one who 
has been indicted by a grand jury and placed upon his trial, even 
though there should be a gênerai impression in the community that 
he is innocent. Such proceeding would be highly improper and at 
variance with the orderly procédure in the trial of cases. In other 
words, if this policy should ever prevail, it would be tantamount to 
substituting the judgment of the populace for that of the court and 
jury. We deem it proper to say, in passing, that a proceeding of 
this character at a time when we bave just emerged from a contest 
wherein we sought to destroy autocracy and accomplish the freedom 
of mankind would be inconsistent to say the least. 

At the conclusion of the court's charge counsel for the défendant 
again called attention to what he alleged to be improper argument, and 
requested the court to say to the jury that such charge was improper, 
and should not be considered as bearing upon the guilt or innocence 
of the défendant. 

The record does not purport to give the exact language of the court 
in refusing to charge the jury as requested; however, counsel asserts 
in his brief that the court said: 

"The défendant is being tried only on the testimony which bas been In- 
troduced in évidence." 
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This hnguage is not sufficiently broad to négative the statement 
made by the district attorney. 

Where one is charged with a crime, he is presumed to be innocent 
until the contrary is shown by légal évidence sufficient to satisfy the 
jury o£ his guilt beyond a reasonable doubt; and this rule appUes to 
the degraded and debased, as well as to those who possess a good 
character. The following statement in 12 Cyc. p. 384, is very much 
in point: 

"The aecused, liowever degraded or debased lie may be, Is presumed to be 
innocent of the partlcular offense charged until he is pronounced guilty on 
évidence which convinces the Jury of his guilt beyond a reasonable doubt. 
The presumption of Innocence accompanies the aecused until verdict, and does 
not cease when the case is submitted to the jury." 

The following cases sustain this rule : Agnevir v. United States, 
165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 624; Coffin v. United States, 
156 U. S. 432, 15 Sup. Ct. 394, 39 L. Ed. 481. 

In the case of Lowdon et al. v. United States, 149 Fed. 673, 79 
C. C. A. 361, the court said: 

"Where aecused offered no évidence to prove his good character, and was 
therefore entitled to rely on a légal presumption that his character was good, 
It was prejudiclal to aecused for the prosecuting attorney, in makiug a 
strong appeal to the jury, to assume that defendant's character was bad 
because of his f allure to prove the contrary; defendaut's objection thereto 
having been overruled, and the district attorney not having withdrawn the 
arguaient." 

In 2 RuHng Case Law, under title "Argument of Counsel" (page 
420, § 17), it isstated; 

"Counsel should never in the course of argument state facts that are based 
on his own Personal knowledge only. If he desires to get sucli facts before 
the jury, he should take the stand and présent tliem in a legltimate manner; 
for although, in the beat of argument, fervor and partisanshlp are to be 
expeeted trom counsel, this cannot justify a departure from tlie fleld of ar- 
gument and discussion of the tacts disclosed by the évidence into the fleld 
of testimony to establlsh other facts." 

In a time like this, when patriotism is at a high pitch and many 
people hâve to a certain extent lost their mental poise, courts and 
jurora should be extremely cautions when required to pass upon the 
rights of an individual charged with an offense afïecting the welfare 
of the government. 

In view bi what we hâve said, we do not deem it necessary to dis- 
cuss the other assignments of error. It follows that the court below 
should be reversed, and a new trial granted. 

Reversed. 
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WEST HBLENA CONSOL. CO. v. McCRAY.* 

McCRAY V. WEST HELBNA CONSOL. CO. 

(Circuit Court of Appeals, Elghth Circuit. March 12, 1919.) 

Nos. 5208, 5211. 

L Appeal and Ebbob <S=s>1039(8) — Habmless Eeboe — Kulings on Pleadinos 
— Motion to Make Depinité. 

Error in denying the motion to make the allégations ot négligence in 
the complalnt more definite does not requlre reversai, where there was 
no claim that the défendant was surprlsed at the trial, or unprepared to 
meet the plalntiff's case, and dépositions had been taken, which indicated 
the acts of négligence relied on, 

2. Street Raileoads <S=»114(9)— Coixision with Automobile — Evidence — 

Négligence. OF Motoeman. 

Evidence held not to warrant a finding that motorman was négligent ; It 
appearing that he had hls car under full eontrol when an automobile, 
which had been running parallel to the car tracks, without warnlng tum- 
ed across them in front of the car and was struck. 

3. Steeet Railboads ®=>90(5) — Oolmsion with Automobile — NEGLiaENCB. 

Where automobile attempted to cross street car tracks when car was so 
near that, though motorman had It under eontrol, he could not stop in 
time to prevent collision, street car company was not négligent. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action by Lora McCray against the West Helena Consolidated 
Company. Judgment for plaintiff, and défendant brings error, and 
plaintiff also brings error, from the order refusing a new trial, if 
plaintiff should remit $4,000 from the verdict. Judgment reversed, 
and new trial ordered, and plaintiff's writ of error dismissed. 

W. E. Hemingway, of Little Rock, Ark. (Edwin Bevens and L,eo J. 
Mundt, both of Helena, Ark., and G. B. Rose, D. H. Cantrell, and 
J. F. Loughborough, ail of Little Rock, Ark., on the brief), for plain- 
tif? in error. 

C. P. Harnwell, of Little Rock, Ark., for défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. The défendant in error, hereinafter 
called plaintiff, sued the railway company and one Prewett to recover 
damages for personal injuries alleged to hâve been caused by their 
négligence. The cause of action arose out of a collision between a 
car of the railway company and an automobile owned and driven by 
Prewett at the intersection of Porter and Franklin streets in the city of 
Helena, Ark. The plaintiff, in stating her only ground of négligence, 
alleged that the collision would not hâve occurred, had it not been 
for the gross négligence of Prewett and the railway company in operat- 
ing the car and automobile. 

The railway company filed a motion for an order requiring the 
plaintiff to make her complaint more defînite and certain, by stating 

^=3For othcr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
256 F. — 48 «Certiorarl denled 249 U. S. — , 39 Sup. Ct 494, 63 L. BJ. — . 
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in what respect the car was negligently operated. This motion was de- 
nied, and such 'ruling is assi^ned as' etrof . The exercise of a sound 
discrétion would, we think,. bave reqnired that the motion be granted. 
Kirby's Dig. §§ 6091, 6147; Little Rock Ry., etc., v. Smith, 66 Ark. 
278, 50 S. W.' 502'; Chicago iRy. v. Smith, 94 Ark. 524, 127 S. W. 715; 
New York, etc., v. Kistler, 66 Ohio St. 326, 64 N. E. 130. 

[1] The plaintiff charged; generally that the railway company was 
négligent in the opération ôf its car. It was in fairness entitled to 
know in what respect the' car was negligently operated. We are 
led to believe, ho-wever, from an exa:mination of the record, that the 
railway company was not prejudiced by thë déniai of its motion. 
There is no claim or showing that the ralhyay company wassur- 
prised at thp trial or unprepared to meet the case of the pla,intifï. 
Moreover, it appears that certain dépositions had been taken bv the 
plaintiflf in the case before the motion was made, and the défendant 
railway company undoubtedly knew ■ substantially what the claimi 
of the plaintiff was. We therefore, refuse to reverse for the error 
in denying the motion, but deem it proper to say that we may not 
always be able to act in a similar way in other cases. The motion, 
if renéwed, should be g'ranted. 

[2] After issue joined, the case was tried and a verdict returned for 
the plaintiff against the railway company and in favor of Prewett 
against the plaintiff. Judgment having been entered upon the verdict, 
the railway company brings the case hère, assigning error. At the 
close of the évidence the railway company moved the court for a direct- 
ed verdict in its favor. The motion was denied, and this ruling is as- 
signed as error. The évidence shows substantially the following 
f acts : 

Porter street, above mentioned, runs in an east and west direction; 
Franklin street runs north and south, and intersects Porter street; 
on the morning of November 13, 1915, at about 7:20 o'clock a. m., 
the plaintiff was at the house of Mrs. Summers, which is located 
on the north side of Porter street about 43 feet east of the east Une 
of Franklin street, where it intersects Porter street, and about 75 
feet from the center of Franklin street; the railway company's street 
car Une extends along Porter street in front of the house mentioned, 
and crosses Franklin street at the above-mentioned intersection. 

On the morning in question the plaintiff and two other ladies. Miss 
Vcnable and Miss Kerr, being desirous of going to the Iron Mountain 
dépôt, for the purpbse of taking a train for Little Rock, procured the 
service of Prewett to take them to the dépôt in an automobile. The 
automobile reported at the house with the front thereof facing west. 
The plaintiff seated herself on the back seat of the automobile, on the 
left side thereof. The other two ladies above mentioned occupied the 
reniainder of the seat to the right. This situation placed the plaintiff 
next to the street car track. Porter street was of sufficient width to 
allow the street car and automobile to move along the same. together 
in &af ety. 

Without delay, after the above-named passengers were seated, the 
automobile was driven west by Prewett. He testified that he drove to 
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the vvest side of the intersection of Porter and Franklin streets and 
turned south across the track of the railway company, and that, as he 
got very nearly off the street car track, a street car of the railwa)- com- 
pany going west struck the automobile on the rear f ender, on the east 
side, right over the axle of the rear wheel. The évidence shows 
that at this collision the plaintiff, being seated as stated, was struck 
by the car and seriously injured. Prewett further testified that, after 
ths collision, he turned the automobile to the north and subsequently 
drove it to the stable; that the car was not injured, except the f ender 
was bent; that none of the occupants of the automobile were injured, 
except the plaintiff; that the automobile was not overthrown, but 
simply skidded around ; that he did not stop, look, or listen for a car, 
before he started to cross the track, nor did he put bis hand out or 
give any signal that he was about to do so. 

Ail the occupants of the automobile, including Prewett, testified 
that they saw no street car approaching from the east when they got 
into the automobile, and saw no street car until the automobile was 
struck. The undisputed évidence shows that there was an unobstruct- 
ed ckar view from the Summers house, east on Porter street, for three 
squares, from which direction the street car came. The plaintiff and 
Miss Venable testified that the curtains on the automobile were up. 
Miss Kerr that they were on, and the motorman said that they were 
up — closed. The occupants of the automobile also testified that they 
heard no gong sounded by the motorman on the street car prior to 
the accident. 

Miss Coward, a witness for the plaintiff, testified that on the morn- 
ing in question she said good-bye to the girls as they were getting into 
the automobile, and then proceeded to cross Porter street to the south ; 
that when she had gotten probably 40 f eet from the curb where the au- 
tomobile was standing, she hard the crash of the collision ; that she did 
not see the collision, as her back was turned to the automobile and the 
street car. She also testified that the motorman did not ring his gong, 
that she did not notice the street car when it passed her, and did not 
know that it had passed until she heard the crash of the collision; 
then she thought how narrowly it had missed her. 

Mr. Kelley, a witness for défendant, was a passenger on the street 
car that collided with the automobile. He testified that there was a 
trader attached to the car in which he was seated, that he fîrst saw 
the automobile about 20 feet before it was struck, traveling directly 
west, sort of in a circle like, as if it were making a swing in front of 
the street car crossing the track ; that the automobile was not more 
than 6 or 8 feet from the car when it started across the track; that 
the motorman was ringing his gong three-fourths of the way across 
the block. 

Mrs. Grâce Peacor, a witness for the défendant, testified that she 
was standing a block west of the intersection of Porter and Franklin, 
on Porter street, when the collision occurred, and saw it. She was 
waiting for the street car. She first saw the street car about a block 
east of the intersection. She heard the gong ring, and supposed it was 
for a woman who was crossing the street, and who seemed to take no 



756 256 FEDERAL KEPORTEU 

notice of the car ; that the automobile was going at a fair speed, and 
when it got to the west side of the intersection, it turned rather ab- 
riiptly, and it looked like it would be a narrow escape. The turn of 
the automobile was made rather quickly. 

The motorman testified that, when he first saw the automobile, it 
was standing in front of the house of Mrs. Summers. The street car at 
that time was a block away or more. At this time he saw a lady cross- 
ing Porter street. He rang the bell for her, and saw the passengers 
getting into the automobile. They started up just before he got even 
with them. When he noticed the car start up, he continued to ring 
Ihe gong until the automobile eut short across the street. The automo- 
bile gave no signal or sign of any kind that it was about to cross the 
track. When the automobile turned across the track, he reversed the 
motor and applied the emergency brakes. The rails were slick, and the 
reverse did not hâve any effect on it much. The street car and pos- 
sibly the trailer cleared Franklin street before coming to a full stop. 
Other testimony showed that it had rained during the previous night, 
and there was a light rain f aUing on the morning in question. The mo- 
torman further testified that the automobile and street car could travel 
together upon Porter street in safety; that the automobile was small, 
and before it started to cross the track was in a place of safety ; that 
he tried his best to stop his car after he saw the automobile start to 
cross the track. 

The facts being as stated, was there substantial évidence to support 
a verdict against the railway company, based upon négligence in op- 
erating the car? So far as the speed of the car is concerned, ail the 
witnesses, except Miss Coward, that testified upon the subject, either 
testified that the car was moving at a rate of 8 or 9 miles per hour, or 
that it was moving at ordinary speed. It is urged that the fact that 
the car and the trailer cleared Franklin Street after the collision indi- 
cated excessive speed. We do not think so, as Franklin street, accord- 
ing to the évidence, was 64 feet in width and the collision occurred on 
the west side thereof, and upon this point we must take into considéra- 
tion that the automobile was not overturned or injured, except that the 
fender was bent. 

The witness Coward was asked the foUowing question : 

"Do you kiH)w at wliut rate of speed tlie street car was goiugV" 

Answer ; 

"I don't kiunv tlic rate, but it must hâve been running very fast in order 
to hâve stnick tho taxicab 40 or 50 l'eet east of me after passing me." 

This testimony has no probative value, because it was a mère guess, 
based upon an assumption that was not true in fact. Moreover, she 
did not know that the car had passed her, as she testified, until she 
heard the crash of the collision. There is in our judgment no conflict 
in the évidence as to the speed of the car, and the évidence is to the ef- 
fect that it was either ordinary speed or 8 or 9 miles an hour ; in f acty 
the trial court so stated in the présence of the jury. 

As tb the ringing of the gong, no witnesS testified that it was not 
rung, except Miss Coward, who, as before stated, did not even know 
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that the car had passed her. There was abundant testimony that the 
gong was rung. The occupants of the car say they did not hear the 
gong, but they also say that they did not hear or see the car, although 
it must be taken as true, by reason of the physical facts, that the car was 
travehng ahnost right beside the automobile. This is not a case where 
an automobile was proceeding on Franklin street, at right angles with 
the car, but it is where an automobile was traveling on Porter street, 
in the same direction as the street car, and they were so near together 
that a small Ford automobile could not turn and cross the track with- 
out being hit by the street car. Such being the physical facts, we doubt 
very much whether the ringing of the gong would bave changed the 
situation. 

[3] The trial court charged the jury as follows: 

"Seeing a man In a vchiele about to cross flie traeks or driving along tlie 
tracks, the luotormau niay assume that he will turn aslde eut of the way ot 
tlie cars, or not attemi)t to cross in front of theui, whan the car is so near as 
10 indicate tbe danger of a collision. * * * 

"Now, gentlemen of the .jury, it i.s for you to détermine, flrst, could the 
accident hâve been prevented if the street car niotorman had exerclsed ordi- 
nary diligence, as I explained to you the Uiw requires? If he could, and didn't 
do it, then, gentlemen of the jury, the street car company is liable, and your 
verdict should be against it. 

"If, on the other hand, this automobile attempted to cross the tracks, and 
got ou there, when the car v^as so near that, although he had it under con- 
trol, he could not stop it in time to prevent the collLsion, then, gentlemen of the 
jury, the company was not guilty of ar.y négligence, and it is not liable, and 
your vw-dict .should be for the street rallway eoini)any." 

Of course, the assumption that the motorman may indulge in, as 
above stated, does not give him the right to proceed without using 
ordinary care with référence to the conditions that surround him. 
He should bave bis car under such control that he may use ail the 
appliances at hand to stop his car, if he discovers that bis assump- 
tion is wrong; but this requirement of haying his car under control 
and using ordinary care to insure the safety of the vehicle does not re- 
quire the motorman to insure the safety of the vehicle in any event, 
for that requirement would dcstroy the assumption in which he bas a 
right to indulge, and require him to stop his car and wait until he 
was certain what the vehicle would do. The court stated the law cor- 
rectly, as we understand it, in the excerpt from its charge last above 
quoted. The only testimony as to what the motorman did, after he 
discovered the automobile was about to cross the track, is the testimony 
of the motorman himself, and that testimony, in our opinion, would not 
support a verdict against the railway company. 

Briefly stated the case is this: The street car and the, automobile 
were traveling in the same direction on Porter street, so near together 
that the automobile could not cross the street car track in front of the 
car without being struck. The automobile abruptly or suddenly, with- 
out any warning, turns to cross the track in front of the car, and when 
the motorman saw what the driver of the automobile was about to do, 
he, so far as the évidence shows, did ail that he could to stop his car. 
This, in our judgment, does not show négligence in the opération of 
the car. 
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In our opinion, the taotion for a dil-ected verdict in favor ûf the 
défendant railway corapany ought to hâve been granted and for 
the error in not so ruling.the judgment below must be reyersed, and 
a new trial ordered. Gtheir errors are assigned which we do not 
find it necessary to consider. 

The writ of error sued out by the plaintiff (case No. 5211) from the 
order refusing to grailt a new trial, if the plaintifï should remit the sum 
of $4,000 from the verdict, is dismissed. 



In re PERrALT,. 
(Circuit Court of Appeals, Second Circuit. February 13, 1919.) 

No. 11.5. 

1. Sales <&=»218% — Cash Sale — Evidence. 

Evidence tliat the seller's inessenger delivered a bond to a broker, and 
that another messenger called for tlie purchase price wlthin a few hours 
after s^iving the broker tinje to make tbe check according to tUe usual 
business custom, held to sustain a flnding that title did not pass until 
payment. 

2. Sales ig=>202(8) — Cash Sale — Waiving PAYjrENT. 

An apparently unrestrlcted deliver/ of goods sold for cash presumably 
waives the condition that payment is necessary to pass title. 

3. Sales iS=218% — Juby Question — Waiving Payment. 

Whether the condition that payment is required to pass title to goods 
sold has been waived is a jury question, especially where the rlghts of 
ttiird parties bave not intervened. 

4. Sales "g=>202(8) — Passinq Title — Waiving Payment. 

The seller of a bond did not waive payment as a condition précèdent to 
passing title, where his messenger delivered the bond to a broker and 
aiLotber messenger. accordins to the usual business cusjom, called to re- 
ceive payment a few hours later, after allowing time for the broker to 
make entries, exécute a check, etc. 

5. Payment (S=>22 — Payment by Ciieck — Retaking Goods. 

Accepting a buyer's check does not ordinarily operate as payment, so as 
■ to prevent the seller from retaking the goods, if the check is not paid. 

Pétition to Revise Order of and Appeal from the District Court of 
the United States for the Southern District of New York. 

Pétition by Louis R. Hammerslough for réclamation of certain prop- 
erty from Ezra P. Prentice, as receiver in bankruptcy of Clarence C. 
Perpall. Order for claimant, and said receiver brings a pétition to re- 
vise and also appeals. AfSrmed. 

The claimant, Louis R. Hammerslough, brougbt his i)etltion for the réclama- 
tion from the receiver of Clarence C. Perpall, doing business «nder the name 
of Clarence 0. Perpall & Oo., bankrupt, of one flrst-mortgage 30-year Seattle- 
Everett 5 per cent, gold bond, due 1939, of the par value of $1,000, and nvit- 
bered 1324. 

The référée In bankruptcy reported that the claimant was entitled to the 
bond in controversy, and this report was conflrmed by the District Court, 
which made an appropriate order dlrecting that the claimant recover the said 
bond with the attached coupons. From the order so made the receiver in 
bankruptcy brougbt his pétition to revise and also his appeal. The two pro- 
ceedings hâve been Consolidated in thls court. 

®=9For other cases see eame topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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. Prior to his faihire the bankrupt was a jnember of the Consolidated StocK; 
Exchange, while the elaiman,t, who was a dealer in securities, carried on bis 
transactions through the firm of K. l'.unse & C^o. tJpon Saturday, Jupe 29, 1918, 
the bankrupt had a Ponversation over the téléphoné with the clalmant, the re- 
suit of which was that the olaliuant agreod to sell and the bankrupt agreed 
to buy the bond In question at the priée of 7514 per cen':. pins accnied interest, 
the transaction to be closed upon the following Monday, .Tuly Ist. ' 

In the aftemoon of that day the cashier of H Buuge & Co. gave the bond, 
together with a mémorandum of sale from E. Bunge & Co. to the bankrupt, to 
one of the Bunge flnn's messenger boys. The boy carried the bond, with 
ihe mémorandum attaehed, to the office of the bankrupt, where it was de- 
Hvered to the cashier; the boy continuing on his way for the purpose of mak- 
ing other deliveries of securities. It appears to be the praetice in the flnancial 
district for deliveries to be made in tbis manner; the boy again calling at 
the offices at wliich he has made deliveries for the purpose of recelving checks 
in payment for the securities prcviously delivered. This praetice is followed, 
to the end that business niay be exi)edited, and to permit the finns recelving 
securities to make comparisons, approprlate book entries, and draw the checks. 
Accordiugly a messenger from E. Bunge Se Co. again called at the cashier's 
window of the bankrupt and reeeived a check drawn by the bankrupt upon 
the Continental Bank and in favor of B. Bunge & Co. in the sum of $769.17, 
ihe purchase priée of the bond plus acerued interest. ïhis check was taken 
to the oflice of E. Bunge & Co., and that firm immedlatel.v deposited the same 
to its crédit in the Continental Bank. At 2:40 p. m. of July 1, 1918, the sus- 
pcn.'-ion of the bankrupt was announced from the rostrum oi, the Consolidated 
.Stock Exehange. Upon learning of this announcement, E. Bunge & Co. demaud- 
ed of the Continental Bank the payment of the check or its certification. 
Neither of the demands was met, and the check was returned by the bank to 
E. Bunge & Co. 

The testimony before the référée established that the Bunge check was the 
iast check drawn and delivered hy the l'erpall concern prior to Its suspension, 
iind the testimony also eslablished that when the check was drawn and de- 
livered the account of l'erpall was largely overdrawn. Following the suspen- 
sion above referred to, an involuntaiy pétition in bankruptcy was flled agalnst 
Clarence C. Perpall, doing business under the name of Clarence C. Perpall & 
Co. An adjudication followed in due course, and in the meanwhile Ezra P. 
Prentice was appointed and qualilied as the receiver of the bankrupt, and as 
.such came into tlie possession of tlie bond in question as a part of the bank- 
rupt's assets. 

Rosenberg & Bail, of New York City (David W. Kahn, of New York 
City, of counsel), for appellant. 

Samuel Fleischman, of New York City, for respondent. 

Before ROGERS and IMANTON, Circuit Judges, and KNOX, Dis- 
trict Judge. 

KNOX, District Judge (after stating the facts as above). In the 
case of Empire State Type P'ounding Co. v. Grant, 114 N. Y. 40, 21 
N. E. 40, it was held that, where a contract for the sale of personal 
property does not provide, in express terms, that payment shall be 
made on delivery, or that payment and delivery shall not be concur- 
rent, the intent of the parties must control, and if from the acts of 
the parties and the surrounding circumstances it can be inferred that 
it was intended that payment and delivery should be concurrent acts, 
the title will be deemed to hâve remained in the vendor until the con- 
dition of payment is complied with. The court in that case also con- 
cluded that the question of intent in such case is one of fact. 

[1] Upon the facts now under considération, the référée, before 
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whom the testitnony was taken, has found that the sale of the bond in 
question was for cash or the équivalent of cash upon delivery ; in other 
words, it has been resolved as a question of fact that before title to the 
bond should pass to the bankrupt there was the necessity of the per- 
formance by him of the condition précèdent of payment. We believe 
this finding of the référée to be entirely justified by the évidence. 

[2, 3] It therefore remains to be determined if the delivery of the 
bond to the cashier of the bankrupt in the manner shown by our récital 
of the facts constituted a waiver upon the part of the claimant of the 
condition of payment. Unquestionably it lay within the power of the 
vendor to waive any condition imposed by him in his original contract, 
and we also realize that an apparently unrestricted and unconditional 
delivery of goods sold for cash is presumptive évidence of the waiver 
of the condition that payment should be made on delivery in order 
to vest the title in the purchaser. Scydder v. Bradbury, 106 Mass. 
422; Hammett v. Linneman, 48 N. Y. 399; Smith v. Lynes, 5 N. Y. 
41. Nevertheless, whether or not there has been a waiver of the con- 
dition is a question for the jury, and this is particularly true when 
the rights of third persons hâve not intervened. Mechem on Sales, § 
549, and cases referred to in footnote. 

[4] The transaction in the case at bar was along lines and in accord 
with practices well known and understood in the financial district of 
this community. As has been shown, the bankrupt was a member of 
the Consolidated Stock Exchange, while the claimant was formerly a 
member of the New York Stock Exchange, and his agents, E. Bunge 
& Co., were what are known as "outside brokers" ; that is, dealers in 
securities not listed upon the local stock exchange. It would seem to 
foUow, at least in the absence of any proof to the contrary, that the 
sale of the Seattle-Everett bond was made subject to the customs and 
practices obtaining among dealers in securities within the financial dis- 
trict. Now, what happened hère was this : The sale of the bond was 
made upon Saturday, June 29th, and the sale under the custom "car- 
ried" until Monday, July Ist; that is to say, the bond was deliverable 
upon Monday for cash or its équivalent, and upon Monday E. Bunge 
& Co., through one of their messengers, did deliver the bond to the 
cashier of the bankrupt. Before drawing a check for the purchase 
price of the bond, it was necessary for the cashier to make his com- 
parisons and his blotter entries, whereupon he would draw the check 
and deliver the same to Bunge & Co.'s messenger. Instead of waiting 
in the office of the bankrupt for thèse détails to be attended to, the 
messenger occupied the time in making other deliveries, and later an- 
other messenger of the Bunge firm called to pick up the check which, 
wben he reached the bankrupt's office, was awaiting him. 

In view of the finding of the référée as to terms of sale, we believe 
that the facts incident to the delivery of the bond fall short of consti- 
tuting a waiver of the condition of payment. From the circumstances 
hère présent, no intent or purpose to extend crédit to the bankrupt 
arises. The claimant is in no worse position than he would bave been 
in, had the messenger idled away his time in the office of the bank- 
rupt while waiting for the détails of making the entries and drawing 
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the check to be completed. Had he remained there, lie would hâve 
been entitled to receive a check that would be the équivalent of cash, 
and that was what he v/as entitled to receive when, in the regular course 
of business, he or his substitute returned to the bankrupt's office. As 
is said by Mr. Mechem, at section 551 of his work on Sales: 

"ïliere is always an iniplied luiderstanding that the veiidee if> acthig honestly 
and that he t'akes the goods sub.i'ect to the contraci. It is not iiecesHury, there- 
fore, that the vendor shall hi express ternis déchire that he luakes the de- 
livery conditiotial ; it is sufticient if the intent of the parties that the delivery 
is oonditional can be inferred from tlicir acts and the eiretmistances of the 
case." 

The above conclusions, as applicable to the facts before us, we con- 
sider to be supported by Empire State Type Founding Co. v. Grant, 
114 N. Y. 40, 43, 21 N. E. 40; Sprague Canning Machinery Co. v. 
Fuller, 158 Fed. 588, 86 C. C. A. 46, 20 Am. Bankr. Rep. 157; In re 
Pittsburgh Industrial Iron Works (D. C.) 179 Fed. 151, 25 Am. Bankr. 
Rep. 221, 225. The référée bas found upon entirely satisfactory évi- 
dence that there was no waiver hère. 

[5] It has previously been said that when the bankrupt drew his 
check for the purchase price of the bond his account was largely over- 
drawn, and the bank dishonored the check upon a demand for its cer- 
tification or payment. The clainiant, therefore, never received that 
which, as a condition précèdent to the passing of title to the bond, the 
bankrupt had agrecd to give him ; and taking a check of the buyer 
does not ordinarily operate as payment, to prevent the seller from re- 
taking the goods if the check is not paid. ïs^at. Bank v. Railroad Co., 
44 Minn. 224, 46 N. W. 342, 560, 9 L. R. A. 263, 20 Am. St. Rep. 566. 
So as to the buyer's note. Davison v. Davis, 125 U. S. 90, 8 Sup. Ct. 
825, 31 L. Ed. 635. Where such prepayment is the express condition 
of the sale, there is no doubt that the vendor could retake the goods 
from the vendee, if the condition is not performed. Barrett v. Pritch- 
ard. 2 Pick. (Mass.) 512, 13 Am. Dec. 449. 

The order appealed from is affirnied. 
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SOUTHERN PAC. CO. v. IJQUIDATORS OF OUACHITA NAT. BANK et al. 

(Circuit Court of Appoals, Fifth Circuit. March 10, 1919.) 

No. :i28;î. 

1. CARRIERS <Ê=>94(4) — Conversion iîy Cakkier— Damagks— Interest. 

In an action a^ainst a railroad for conversion of cotton, in that the 
railroad delivered the cotton on a forsed bill of lading, interest should 
be allowed the plaintifï only from judicial demand, and not from date of 
delivery of tho cotton on the forged bill of lading ; the conversion not 
being willful. 

2. Carriers i©=>57 — Conversion bt Carrier— Damages— A.ssignee of Bill or 

Lading. 

Where a railroad converted a shiiiment of cotton by delivering it on a 
foi'ged bill of lading, a bank holding the true bill of lading as collatéral 

€=:aFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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may recover from the railroad tbe entire value of the cotton, witli In- 
terest 

3. Carriers ®=558 — Assignment op Bill of IjAding— Deliveet on SHiprEE'a 

FORQÉD Bill «F LaDING— BiaHTS OF BUTEB. 

Where à cotton dealer sold cotton and drew on the buyer, placlng the 
true bills of ladliig as collatéral with a bank, and sending to the pur- 
chaser a forged blll of lading, whieh the latter presented, obtainiiig the 
cotton, the buyer should be considered an équitable assignée of the sell- 
er and is entitled, on recovery by bank of judgment against the railroad 
for conversion, to auy balance after payment of secured debt. 

4. BiLLs AND Notes ©=5434— Signattireb— Notice or Genuine>;ess. 

Ordinarily the drawee of a bill of exchange must détermine at his porit 
the genuineness of the signature of the drawer, and, If the ostensible 
maker of a forged note pays the note, he cannot recover the aniount. 

5. Carriers <®=71 — Connecting Carriers— Sueben des oe Goods on Forged 

Bill of Lading — Remédies of Carrier. 

A comnion carrier can recover against one who rcceivos goods upon a 
forged blll of lading purporting to bave been issued by an agent of an- 
other carrier ; the law tixing liability resulting from such a bill of lad- 
ing not undertaking to make each of the agents of a!l tlie lines an agent 
of ail of the Connecting Unes. 

6. Carriers <g=>71 — Connecting Carriers— Surrender of Shipment on Forg- 

ed Bill of Lading— Liability. 

ïhe mère fact that a railroad had previously delivered cotton to a buy- 
er on forged bills of lading does not prevent the railroad froiu recoverlng 
from such buyer the value of the cotton delivered on a forged bill of lad- 
ing puri)orting to bave been issued by a Connecting carrier, ou the grouud 
that thé buyer was niisled by the négligence of tbe railroad. 

7. Carriers ®=56 — Indorsement of Dkaft- Kitect as to Bill of Lading 

Attaciied. 

The indorsement of an ordinary draft for collection does not make the 
indorser a guarantor to the dravpee of the genuineness of I)ills of lading 
attached, nor of the quantity or quality of the commodity shipped. 
& AssioNMENTS 1^=50(1) — Draft ON Particular Fund — Opération. 

Assuming that the raere insertion of the words "against 214 B/C" in the 
body of a draft could render It a conditional order on a particular fund, 
such could not be the case where, for a considérable tlme prior to the 
transaction, there was a running account between the drawer and the 
drawee, and at the date of the draft the drawer had a crédit with the 
drawee, and no atcounts were kept of particular shipmeuts of cotton, 
tlie drawer having established a crédit with hi.s cotton business as a basls, 
and the drawee was reiuibursed by and uiade a profit out of the cotton. 
9. Carriers !©=>.55 — Draft akd Bill of Lauimg — Negotiability. 

The insertion of the figures and letters "against 214 B/C" in the face of 
a draft, to whlch was attached a bill of lading for 214 baies of cotton, 
did not destroy its characterlstlcs as a negotial>Ie instrument in Loulsi- 
ana or New York where tlie Unlform Negotial)le Instruments Law was 
in force, being merely indicative of a particular fund out of which reim- 
burscuicnt was to hc. inade. 

Appeals from the District Court of the United States for the West- 
ern District of Louisiana ; George W. Jack, Judge. 

Suit by Hubbard Bros. & Co. and otliers against the Southern Pa- 
cific Company and the Liquidators of the Ouachita National Bank and 
Monroe National Bank. The liquidators of the Ouachita National 
Bank and the Southern Pacific Company file cross-bills. From a 
judgment in fayor of the liquidators of the Ouachita National Bank 
against thé Southern Pacific Company, and in favor of the Southern 

<Ê=sFor otber cases see same topic & KEY-NOMBER in ail Key-Numbered Digests & Indexe» 
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'Pacific Company against plaintiff, the Southern Pacific Company and 
the plaintiff appeal. Modified and affirmed. 

Hughes, Rounds, Schurman & Dwight, of New York City, and 
Howe, Fenner, Spencer & Cocke, of New Orléans, La. (Charles Payne 
Fenner, of New Orléans, La., on the brief), for appellants Hubbard 
Bros. & Ce. and others. 

George Denegre, Victor Leovy, and Henry H. Chafïe, ail of New 
Orléans, La., for appellant Southern Pac. Ce. 

Farrar, Goldherg & Dufour, of New Orléans, La., and Hudson, 
Potts, Bernstein & Sholars, of Monroe, La. (Abraham Goldberg, of 
New Orléans, La., and Henry Bernstein, of Monroe, La., on the 
brief), for appellees liquidators of the Ouachita National Bank and 
others. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

BATTS, Circuit Judge. H. L. Bandy, in 1904 and prior thereto, 
was engaged at Monroe, Là., in buying and selling cotton. On August 
15, 1904, Bandy discounted at the Monroe National Bank a draft for 
$9,000, drawn by him on Hubbard Bros. & Co., of New York. The 
body of the draft was in tljis f orm : 

"Pay to the order of T. B. Flourney, cashier, iiine thousand dollars, value 
received, and charge the same to aceount of against 214 B/U." 

To the draft were attached, indorsed in hlank, documents, after- 
"wards ascertained to be forgeries, in the form of bills of lading for 
214 baies of cotton, issued to Bandy by the Vicksburg, Shreveport 
& Pacific Railway Company, at Monroe, for shipment to New York 
via issuing company and Southern Pacific Railroad and steamship 
lines, consigned "to shipper's order, notify Hubbard Bros.," purport- 
ing to be signed by W. G. Wallace, then the agent of issuing company 
at Monroe. The draft was paid upon présentation. 

In September Bandy purchased at New Orléans 214 baies of cot- 
ton, which, under his instructions, were shipped, via the Southern 
Pacific Company steamship line, from New Orléans to New York; 
a bill of lading being issued "to shipper's order, notify Hubbard Bros.," 
the cotton having the same identifying marks as in the forged bills 
of lading for 214 baies. To cover the purchase price of the cotton, 
the seller drew a draft on Bandy, through the Ouachita National Bank, 
attaching bills of lading covering the 214 baies of cotton. Bandy 
gave his check on the bank for the amount; the check being charged 
to him, and the bills of lading being retained as security. The South- 
ern Pacific Company, upon surrender of the forged bills of lading, 
delivered to Hubbard Bros. & Co., the 214 baies of cotton shipped from 
New Orléans. 

About August 29, 1904, Bandy forwarded to Hubbard Bros, by 
registered mail, indorsed in hlank, another forged bill of lading of the 
same character as the other forged instruments, for 100 baies of cot- 
ton. Bandy wrote Hubbard Bros. & Co. that he would draw against 
this bill of lading when he arranged for the shipment of other cotton. 
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On August 31, 1904, Bandy discounted with the Ouachita National 
Bank a draft upon Hiibbard Bros. & Co. for $19,700; the draft being 
in the ordinary form. To the draft were attached bills of hiding, 
covering 301 baies of cottori. This cotton is not involved in this 
suit. The draft, however, was for a larger sum than would be cov- 
ered by the 301 baies, and was drawn, also, with référence to the 
forged bills of lading for 100 baies hereinbefore mentioned. In Octo- 
ber, Bandy purchased in New Orléans 100 baies of cotton, which were 
shipped, via the Southern Pacific Company, to New York ; a bill of 
lading "to shipper's order, notify Hubbard Bros. & Co.," being 
issued, the cotton being identified by the same marks as were on the 
forged instrument forwarded Hubbard Bros. & Co. on August 29th. 
To cover the price of this 100 baies of cotton shipped to New York, 
the seller drew a draft on Bandy, and attached thereto the bill of 
lading for the cotton. Bandy gave his check on the Ouachita Bank 
for the amount, which was charged to him ; the bill of lading being 
retained as collatéral security. On October 2Sth this 100 baies of cot- 
ton was delivered by the Southern Pacific Company to Hubbard Bros, 
upon surrender of the forged bill of lading for 100 baies. 

Hubbard Bros. & Co. instituted in the Western district of Louisiana 
a suit against the Southern Pacific Company, and the two national 
hanks involved, setting up the facts stated, togethei- with other facts 
tb be referred to, and sought an adjudication of the rights of ail 
parties. The several claims may be thus stated: 

(1) The Ouachita National Bank, through its liquidators, asked 
for a judgment against the Southern Pacific Company for the value 
of the 314 baies of cotton for which it held bills of lading, with inter- 
est from the date of its delivery to Hubbard Bros. & Co. 

(2) The Southern Pacific Company sought judgment against Hub- 
bard Bros. & Co. for the value of ail of the cotton delivered to them 
on the forged bills of lading. Hubbard Bros. & Co. denied their lia- 
bility for the cotton so delivered. 

(3) Hubbard Bros. & Co. also claimed that, in the event they were 
to be held liable to the Southern Pacific Company, they should hâve 
a judgment against the Monroe National Bank for the amount of 
the draft for $9,000 which they paid to that bank, with interest. 

Judgment was rendered : In favor of the liquidators of the Ouachi- 
ta National Bank against the Southern Pacific Company for $17,232.- 
42, with interest at 5 per cent, from the respective dates of delivery 
of the cotton to Hubbard Bros. & Co. until paid; and in favor of 
the Southern Pacific Company against Hubbard Bros. & Co. for the 
same amount, with like interest; and against Hubbard Bros. & Co. on 
their claim against thé Monroe National Bank. 

[1] The judgment of the Ouachita National Bank against the 
Southern Pacific Company is not attacked, except that it is contended 
that interest should be from judicial demand, instead of from the 
date of the delivery of the cotton by the Southern Pacific Company to 
Hubbard Bros. & Co. That which the Ouachita National Banic is 
entitled to recover is its damages ; and if interest be calculated from 
the date the cotton was delivered to Hubbard Bros. & Co., it would 
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be tenefited by the conversion. In November, 1904, the bank made 
demand on the Southern Pacific Company for the cotton. This date, 
rather than the date of the légal conversion, or the date of judicial 
demand, would appear to be the proper date for the interest to begin. 
By adopting this date, the bank will be made whole. While the South- 
ern Pacific Company, in légal contemplation, converted the cotton 
when it was delivered to Hubbard Bros. & Ce, the circumstance that 
the conversion wsls not willful makes a diflference the law seems to 
recognize. 38 Cyc. 2101. 

[2,3] The amount which the Southern Pacific Company must pay 
to the Ouachita Bank is the measure of the Uability of Hubbard Bros. 
& Co. to the Southern Pacific Company. The Ouachita Bank, holding 
the bills of lading as collatéral, may recover the entire value of the 
cotton, with interest. Hubbard Bros. & Co., as équitable assignée of 
Bandy, would be entitled to any balance after the payment of the 
secured debt; but it appears that the debt, with interest, exceeds the 
recovery. 

Hubbard Bros. & Co. contend that, nothwithstanding the cotton 
was delivered to them on forged bills of lading, the Southern Pacific 
Company should not recover. Propositions are made: (1) That a 
concern issuing a bill of lading must be held to know its own signa- 
ture, and must take the conséquences of a mistake; (2) that the 
prior course of business, by which several shipments of cotton wére 
delivered to Hubbard Bros. & Co. on forged bills of lading, constitutes 
négligence upon the part of the Southern Pacific C(jmpany, estopping 
them from recovery; (3) that the Southern Pacific Company is es- 
topped by the delay in presenting the claim against Hubbard Bros. 
&Co. 

[4, 5] 1. It is contended that the same rules should be applied to 
bills of lading as to bills of exchange. Ordinarily the drawee of a 
bill of exchange must détermine at bis péril the genuineness of the 
signature of the drawer. If the ostensible maker of a forged note pays 
the note, he cannot recover the amount. United States y. Bank of 
Georgia, 10 Wheat. 333, 6 L. Ed. 334; Gloucester Bank v. Salem 
Bank, 17 Mass. 33; Cook v. United States, 91 U. S. 389, 23 L. Ed. 
237. The reasoning by analogy cannot be made to contrbl, in the 
face of definite décisions holding that a common carrier can recover 
against a person who receives goods upon a forged bill of lading. 
Among the cases may be cited N. Y. Central Railroad v. Bank of Holly 
Springs, 195 Fed. 456, 115 C. C. A. 358; h- & N. R. R. Co. v. McKay 
& Morgan, 133 Tenn. 503, 182 S. W. 585. The reasoning to which 
appellant appeals, based on the suggestion that a corporation is better 
able to know its signature than any one dealing with it, cannot be 
made to apply to the bills of lading in question. The forged bills of 
lading appear on their face to bave been issued by an agent of the 
Vicksburg & Shreveport Railroad Company. Under the law this 
agent had a right to give a bill of lading binding upon its direct and 
its médiate connections. To bind a Connecting carrier, it is not neces- 
sary that the agent of the issuing company should be an agent of 
the Connecting company. The law fixes the liability resulting from 
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sûcb:a bill of lading, but does not undertake to make each of the 
agents of ail of the Unes an agent of ail of the Connecting lines. It 
is quite impossible for a carrier to be familiar with the signatures of 
ail of the agents of ail of the carriers in the United States. Any rule, 
based upon an assumed ahility of the çompany charged with the re- 
sponsibility to know a signature better than an individual asserting 
a claim against it, must be held.without merit, when the cirçumstances 
négative the possibility of such knowledgCi 

[B] 2. The évidence discloses that, in addition to the bills of lading 
for 214 baies of cotton, and the bill of lading for 100 baies of cotton, 
hereinbefore mentioned, forged bills of lading for some hundreds of 
other baies had been presented by Hubbard Bros. & Co. to the South- 
ern Pacific Company, and cotton delivered on them. It appears, also, 
that genuine bills of lading were, as to ail of this cotton, issued by the 
Southern Pacific Company or a Connecting Une, but that thèse gen- 
uine bills hâve never bccn presented. Thèse facts suggest the possi- 
bility of looseness in the conduct of the business of the Southern 
Pacific Company, and in that of Hubbard Bros. & Co. ; but they do 
not indicate that Hubbard Bros. & Co. hâve suffered, or hâve been 
misled, by the négligence of the Southern Pacific Company. The fact 
that Hubbard Bros. & Co. hâve received several hundred baies of cot- 
ton upon forged bills of lading, and hâve never been made to account 
for the cotton thus received, is hardly a sufficient basis for deraand- 
îng that ail subséquent forged bills of lading should hâve the effect of 
genuine bills. 

3. Discovery of the forgery and institution of suit were within a 
reasonable time, and there is nothing to indicate that Hubbard Bros. 
& Co. were damaged by delay. 

The Claim against Monroe Bank. 

[7] The claim of Hubbard Bros. & Co. against the Monroe Na- 
tional Bank is based upon the propositions: (1) That the draft, as 
drawn, is not a negotiable instrument; (2) that the figures and letters 
^'214 B/C," in the body of the draft, make the. attached forged bills 
of lading for 214 baies of cotton parts of the draft; (3) that the in- 
<lorsement of the draft by the Monroe Bank made the bank a guar- 
antor in every respect, except as to the signature of the drawer. The 
indorsement ôf an ordinary draft for collection does not make the 
indorser a guarantor to the drawee of the genuineness of the bills of 
lading attached, nor of the quantity or quality of the commodity 
shipped. 

[B; 9] Whatever question may hâve existed with référence to the 
rule, récent décisions hâve placed the matter beyond doubt. In 
Springs V. Hanover National Bank, 209 N. Y. 224, 103 N. E. 156, 52 
L,. R. A. (N. S.) 241, the cases are reviewed and this conclusion reach^ 
éd. The opinion refers to the fact that there are décisions in Texas, 
North Carolina, Mississippi, and Alabama to the contrary. The de- 
visions in conflict in at least three of the states hâve been overruled. 
Blaisdell v. Bank, 96 Tex. 629, 75 S. W. 292, 62 I^. R. A. 968, 97 Ara. 
St. Rep. 944; Mason v. Nelson, 148, N. C: 492, 62 S. E. 625, 18 E. R. 
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A:(N. s.) 1221; 128 Am. St. Rep. 635; Cosmos Cottôn Co. v. Bank, 
171 Ala. 394, 54 South. 621, 32 L. R. A. (N. S.) 1173, Ann.;Cas. 1913B, 
42. There heing no question of good faith on the part of the Monroe 
Hank involved, the authorities cited leave for détermination only 
whether the insertion of the figures and letters "214 B/C" in the face 
of the draft destroys its characteristics as a negotiable instrument, 
with resulting liability on the part of the bank as for mortey re- 
ceived from the drawee under a mistake of fact. 

At the time of the transaction, the Uniform Negotiable Instruments 
Law was in force both in New York and Louisiana. Therein a bill 
of exchange is defined : 

"A blll of excliange is an unconditional order in writing addressed by one 

person to anotlier, sisned by tlie iierson giviiiR it, requiiing tlie per.son to 

whoin it is addressed to pay on deniand or at a fixod and determinable futtire 

time, a siim certain of nioney to order or to bearer." Consol. Laws N. Y. 

c. 38, § 210 ; Aets La. 1904, No. 64, § 126. 

The act f urther provides : 

"An unqualified order or promise to pay is unconditional wltliin tlie mean- 
ing of this chapter, though coupled with; (1) An indication of a particular 
fund ont of which reimbursement is to be made. or a particular account to 
be debited with the amount ; or (2) a statement of the transaction which 
gives rise to the instrument. But an order or promise to ))ay ont of a par- 
ticular fund is not unconditional." Consol. Laws N. Y. c. 38, § 22 ; Laws Im.. 
1904, No. 64, § 3. 

Appellants agrée that, under the English cases, the draft in question 
would be held a negotiable instrument. See Guaranty Trust Co. v. 
Hannay, 210 Fed. 810, 127 C. C. A. 360. But they insist that the law 
as developed in the United States is différent. Appellants cite Hoff- 
man v. Bank, 12 Wall. 181, 20 h. Ed. 366; Goetz v. Bank, 119 U. 
S. 551, 7 Sup. Ct. 318, 30 h. Ed. 515; Varney v. Bank, 119 La. 943, 
44 South. 753, 13 E. R. A. (N. S.) 337 ; and Springs v. Bank, 209 N. 
y. 224, 103 N. E. 156, 52 L. R. A. (N. S.) 241. In each of thèse 
casés the drawee was held liable. In the opinion in each case was a 
suggestion that there was no référence in the face of the draft to the 
bills of lading. The expressions may properly be used in argument, 
but in neither case was the point now discussed under considération, 
and no great weight can be accorded thèm. Other cases cited by 
appellant may bé differentiâted, or, if not, they are agâinst the weight 
of récent authority. 

The f ollowing cases apparently put the matter beyond doubt : W^hit- 
ney v. Eliot Bank, 137 Mass. 351, 50 Am. Rep. 316; Redman v. 
Adams, 51 Me. 433; First Nat. Bank v. Lightner, 74 Kan. 736, 88 
Pac. 59. In the last-named case the authorities are reviewCd. 

If the mère insertion of the words "against 214 B/C" in the body 
of the draft, without grammatical connection with the balance of the 
instrument, could, under any circumstances, render an otherwise or- 
dinary draft a conditional order on a particular fund, that effect could 
not foUow, in view of the facts developed in this case. The évidence 
discloses that, for a considérable time prior to the transaction hère 
reviewed, there was a running account between Hubbard B'ros. Sç Co. 
and Bandy, and at the date of the draft Bandy had a crédit with îlub- 
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bard Bros. & Co. No accounts were kept with particular shipments 
of cotton. With his cotton business as a basis, Bandy had established 
a crédit, and Hubbard Bros. & Co. were reimbursed by, and made 
a profit out of, the cotton from the sale of which they were reim- 
bursed. The insertion of "214 B/C" cannot he held more than "an 
indication of a particular fund out of which reimbursement is to be 
made." 

The judgment is so modified that interest on the amount adjudged 
against the Southern Pacific Company in favor of the Ouachita Na- 
tional Bank, and against Hubbard Bros. & Co. in favor of the South- 
ern Pacific Company, shall run from November 30, 1904, and, as 
so modified, it is affirmed. 

Modified and affirmed. 



PANAMA R. CO. v. CURRAN et al. 

(Circuit Court of Appeals, Fifth Circuit March 24, 1919.) 

No. S23T. 

1. Exceptions, Bill of ®=>36(1) — ^Time fob Peesenting — Statute— Canal 

Zone. 

The provision of Panama Canal Aet Aug. 24, 1912, that the appellate 
jurîsdlctlon of the Circuit Court of Appeals on appeals from the District 
Court of the Canal Zone niay be exerdsed in the sa me manner, as aearly 
as praetlcable, as in revlewing judgments of the District Courts of the 
"United States, shows that the earller provision of the same section, that 
exlsting laws of the Canal Zone should be applicable to practice In new 
courts, was not Intended to make applicable to appeals to the Circuit Court 
of Appeals Code Civ. Proc. Canal Zone, § 136, requlring bills of excep- 
tion for revievf by the Suprême Court of the Canal Zone to be pr.esented 
to trial court vcithln 10 days. 

2. Appeal and Error <S=709 — Costs ig=s>108 — Seoueitt— Disoeetion of Coubt 

—Recokd— Evidence. 

The executive order of August 14, 1914, relatlng to the Canal Zone, that 
plaintiff in any suit may be requlred to glve security for costs, does not 
requlre such security whenever moved for by défendant, but confers on 
the court discrétion to exercise the power, and his déniai of a motion to 
compel a résident plaintiff to glve security wUl not be reversed, where the 
record does not contaln the évidence on the hearing of the motion. 

5. Appeal and Ebbob <S=684(2) — Discrétion of Teial Court— Motion fob 

CONTINUANCB. 

The overruling of a motion for a second continuance wlU not be re- 
versed, where the évidence, if any, adduced on the hearing, Is not In the 
record, so that there is no showing that the ruling was Improper. 
4. Railboads iS=35%, New. vol. 6A Key-No. Séries — Liabilitt fob Tobts — 
Government as Stockholdee. 

Slnce Act June 25, 1910, Act Aug. 24, 1912, § 6 (Comp. St | 10042), and 
other statutes and régulations and rulings, indicate an intention to pré- 
serve the corporate existence of the Panama Railroad Company, though 
the government owns ail its stock, that corporation may be sued by a 
private Individual for injuries caused by the négligence of its employés. 

6. COBPOBATIONS <S=>491 — LaABILlTY ÏOR ToBTS— Ultba Vibbs Act, 

A corporation cannot escape llabillty for négligent conduct of a busi- 
ness in which it engages, by showing that It was not authorized to carry 
on that business. 

^ssFor other Cks«8 s«e sam* topic & KEY-NUMBEB In ail Ksr-Numbered Dlgesta A Index» 
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6. Railroads <©=»281(1)— Injuries to Thibd Pebson— Négligence or Em^ 

PLOYÊS. 

Evidence that employés of the Panama Railroad Company oiled the 
floor of a commlssary operated by it, so as to make it dangerously slip- 
per}% as a result of whlch a customer was injured, establishes négli- 
gence for which the corporation \\as liable, under the law of the Canal 
Zone. 

In Error to the District Court of the Canal Zone; Wm. H. Jackson, 
Judge. 

Action by Mrs. T. T. Curran and husband against the Panama Rail- 
road Company. Judgment for plaintiffs, and défendant brings error. 
Affirmed. 

Frank Feuille, of Ancon, C. Z., and Walter F. Van Dame, of Bal- 
boa Heights, C. Z., for plaintifï in error 

Stevens Ganson and Théodore C. Hinckley, both of Panama, R. P., 
for défendants in error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This is a writ of error sued out by the 
Panama Railroad Company (which will be referred to as the défend- 
ant) to obtain a review of a judgment rendered against it in favor of 
Mrs. T. T. Curran and her husband, T. T. Curran (who will be re- 
ferred to as the plaintiffs). 

[1] The judgment was rendered on the 28th day of November, 
1917. By an order entered on the same day the court allowed 20 days 
for a bill of exceptions. A bill of exceptions was presented and al- 
lowed within that time. It was not presented within 10 days after 
November 28, 1917. The défendants in error move that the bill of ex- 
ceptions be stricken, on the ground that it was not presented to the 
judge within 10 days after the court was informed that a bill of excep- 
tions was desired and a mémorandum to that effect was entered, as re- 
quired by section 136 of the Code of Civil Procédure of the Canal 
Zone with référence to bills of exceptions for the review of final judg- 
ments by the Suprême Court of the Canal Zone. The claim that the 
statu te just referred to is applicable is based upon the provision of sec- 
tion 9 of the Panama Canal Act of August 24, 1912 (37 Stat. 565, c. 
390 [Comp. St. § 10045]), that "ail existing laws in the Canal Zone 
governing practice and procédure in existing courts shall be applica- 
ble and adapted to the practice in the new courts." The same section 
of the statute which contains the just-quoted provision contains also 
the provision which confers on this court appellate jurisdiction to re- 
view final judgments of the District Court of the Canal Zone in the 
classes of cases stated. A part of the latter provision is that such ap- 
pellate jurisdiction "may be exercised by said Circuit Court of Appeals 
in the same manner, under the same régulations, and by the same 
procédure as nearly as practicable as is donc in reviewing the final 
judgments and decrees of the District Courts of the United States." 
The last-quoted provision makes it quite plain that the first-quoted one 
does not include the manner of bringing cases f rom the District Court 

€s3For otber cases see same toplc & KEY-NUMBKR in ail Key-Numbered DigesU & Indexes 
2.56 F.— 49 
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of the Canal Zone to this court. The explicif stâtértient that the àp- 
pellate jurisdiction conferred may be exercised "in the, same manner, 
ufider the same régulations, and ^jy, the same procédure as nearly as 
practicable as is done in reviewing the final judgments and decrees of 
the district courts of the United States," shows that éxisting laws of 
the Canal Zone were not intended to be made applicable to anything 
done after judgraent looking to a review by this court. Hudson v. 
Parker, 156 U. S. 277, 15 Sup. Ct. 450, 39 L- Ed. 424; Détroit United 
Railway v. Nichpls, 165 fed. 289, 91 Ç. C- A. 257. The bill of excep-- 
tiqns is not subject to be stricken on the ground stated in the motion 
made fo that end. 

[2] The court overruled a motion of the défendants that the plain- 
tiffs be required to deposil: security for thé costs of the suit. The mo- 
tion was based upon the foUowmg provision of an executive order of 
the Président issued on August 14, 1914: 

"Section 1. The plalntlff in any civil suit, or spécial proceedlngs, may be 
ruled to give security for the costs upon motion of the défendant, or of any 
oflEicer of the court interested in the costs accrulng in such suit ; and if such 
rule be entered against tlie plaintiff, and he fail to comply therewith, within 
the time prescribed by the court or judge thereof, the suit shall be dis- 
missed." 

The terms of the quoted order are such as to indicate that it was not 
intended to require that an order be made that the plaintiff give se- 
curity for the costs whenever moved for by a défendant, and that an 
exercise of the power conferred was left td the discrétion of the court. 
The complaint in the cause described the plaintiffs as résidents of the 
Canal Zone. The record does not disclose what, if any, évidence was 
adduced on the hearing of the motion in question. There was évi- 
dence in the trial to the effect that the plaintiffs were résidents of the 
Canal Zone. The quoted order is not to be given the effect of putting 
it in the power of a défendant tô make a résident plaintiff's right to 
prosecute a suit dépendent upon his giving security for the costs. It 
is not made to appear that there was any abuse of discrétion in the dis- 
position made of the motion. 

[3] In référence to the coriiplaint as to the action of the court in 
overruling a motion of the défendant for a second continuance of the 
cause no more need be said thatt that it is not made to appear by the 
record that thait ruling was an improper one; It is not disclosed what, 
if any, évidence was adduced on the hearing of that motion. 

[4] The action was for the rècovery of damages claiitied to hâve re- 
sulted frorh injuries sustained by Mrs. Curran in conséquence of her 
slipping and faUing on the floor of the defendant's commissary or 
store in the village of Pedro Miguel, Canal Zone, vvhile she was there 
for the purpose of making purchases. The alleged injuries were at- 
tribtitéd to the négligence of the défendant in permitting the floor to 
bë in a dangeroùsly slippery condition. The right of the plaintiffs to 
maihtain the. action wâs Hrought into question on the ground that thé' 
store or comttîissary at whic^i fhfe injuries complained of ticcurred was 
not bteing operated by the défendant under its charter and by-laws, but) 
at 4Ke titne of the injuries âlleged and for somé yCars prior theretb, 
was operated by the défendant as an agency of the government of the 
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United States in the construction and opération ôf the Panama Canal. 
On the cross-examination of R. K. Morris, a witnèss for the défendant, 
he stated : 

"The commissarles are merely gênerai stores for the beneflt of tlie em- 
ployés of the Parraina Railroad and the l'apama Canal. AU of the em- 
ployés hâve the privilège of going there for the purpose of buying. ïhe 
goods at the Pedro Miguel coinmissary are ail boiight by the Panama Rail- 
road. The commissartes are ovvned by the Panama Railroad Company, and 
the proceeds of the sale of thèse goods go to the railroad, and the railroad 
uses that money in paying the employés and in buying other goods. AU of 
the employés of the Pedro Miguel conimissary are paid by the Panama Rail- 
road, including the employés who oll the floors. The Pedro Miguel has been 
in opération since 1912 in its présent site. We had a commlssary there slnce 
1905." 

The défendant is a New York corporation. AU its capital stock îs 
owned by the United States. Thirteen of the shares stand in the names 
of the directors of the company. Each of the directors for the time 
being gives fo the Secretàry of Wâr an irrévocable power o£ attorney 
to transfer the stock standing in his name at any time. This enables 
that ofiScial, when the holder of a share ceases to be a director, to trans- 
fer it to the succeeding director. In the manner indicated the govern- 
ment absolutely controls the opérations of the company. An intention 
to préserve the existence of the défendant as a private corporation has 
been clearly manifested in acts of Congress, some only of which need 
be mentioned. Act June 25, 1910, c. 384, making appropriation for 
sundry civil expenses of the government for the fiscal year ending 
June 30, 1911 (36 Stat. 771), contains an item of $2,000,000 "for the 
payment of the cost of relocating the Panama Railroad, including sal- 
aries, wages, material, and suppHes, and ail other expenses incident 
thereto." That act contained the f ollowing provision : 

"The foregolng appropriations shall be available to relmburse tlie Panama 
Railroad Company for marine losses, and for losses due to destruction of 
or damage to its plant, equipment, or commissary supplies by lire: Provided, 
that the Panama Railroad Company shall carry no Insurance agaiust loss 
from causes covered by this appropriation : Provided, further, that hereafter 
payment by the Panama Railroad Company to the United States, in accord- 
ance with the treaty vrith Panama, of the annual subsidy of two hundred 
and flfty thousand dollars, as provided by the concession granted by- the 
United States of Columbia, shall not be required." 

Section 6 of the Panama Canal Act of August 24, 1912 (37 Stat. 
560 [Comp. St. § 10042]), contains the f ollowing: 

"The Président is also autliorized to establlsh, malntain, and operate, 
through the Panama Railroad Company or otherwise, dry doclvs, repair 
shops, yards, docks, wharves, warehouses, storehouses, and other necessary 
fadUties and appurtenances for the purpose of providing coal and other ma- 
terials, labor, repairs, and supplies for vessels of the Government of the 
United States and, incidentally, for supplyjng such at reasonable priées to 
passing vessels. In accordance with appropriations hereby authorized to be 
made from time to time by Congress as a part of the mainteiiànce and opéra- 
tion of the said canal. Moneys received from the conduct of said business 
may be expended aijd reinyested for such purposes wlthout being covered Itir 
to the Treasury pf the United States;; and such moneys are hereby approprl- 
ated for such purpoSes, but ail depOsits of such funds shall he subject to 
the provisions of existing law relating to the deposit of other public tunds 
of the United States, and any net profits accrutng from such business Shall 
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annually be covered liitothë- treasury of the United States. Monthly reports 
of such receipts and expendltures shall be made to the Président by ttie 
persons in charge, and annual reporta shall be made to the Congress." 

Departmental régulations and rulings indicate that it has been rec- 
ognized that a purpose of preserving the corporate existence and or- 
ganization was to make inapplicable to Panama Railroad receipts pro- 
visions requiring payment into the treasury of receipts by governmental 
agents. Whatever the purpose was, such législation as that which has 
been mentioned shows that the lawmakers intended the relation be- 
tween the government and the défendant to be that of a stockholder 
to the corporation which issued the stock, and notthat of principal and 
agent. This being true, the following statements made in the opinion 
of Chief Justice Marshall in the case of Bank of the United States v. 
Planters' Bank, 9 Wheat. 904, 6 L. Ed. 244, are applicable to the facts 
of the instant case: 

"The suit is against a corporation, and the judgment is to be satisfled by 
the property of the corporation, not by that of the indlvidual corporators. 
The State do'es not, by becomlng a corporator, Identify Itself with the corpo- 
ration. The Planters' Banlc of Georgla Is not the state of Georgla, àlthough 
the State holds an interest in it. It is, we think, a sound principle, that 
■when a government becomes a partner in any trading company, it dlvests 
itself, so far as. concerns the transactions of that company, of Us sovereigu 
character, and takeg that of a private citizen, lustead of communlcatlng to 
the company its privilèges and Its prérogatives, It descends to a level wlth 
those with whom It associâtes itself, and takes the character vchlch belongs 
to its associâtes, and to the business which is to be transacted. Thus many 
States of this Union who hâve an interest In banks are not suable êven in 
their ôwn courts; yet they never, exempt the corporation from being sue'd; 
The State of Georgia, by glving to the bank the capacity to sue and be sued, 
voluntarily strips itself of its sovereign character, so far as respects the 
transactions of the bank, and waives ail the privilèges of that character. 
As a member of a corporation, a government never exercises its soverelgnty. 
It acts merely as a corporator, and exercises no other power in the manage- 
ment of the affalrs of the corporation, than are expressly given by the In- 
eorporating àct." 

From the fact that one owns ail the stock of a private corporation it 
does not follçw that the acts of the corporation ^re to he treated, not 
as its acts, but as the acts of its sole stockholder. Pullman Palace 
Car Co. V. Missouri Pacific R. Co., 115 U. S. 587, 6 Sup. Ct. 194, 29 
L. Ed. 499; Conley v. Mathieson Alkali Works, 190 U. S. 406, 23 Sup. 
Ct. 728, 47 L. Ed. 1113; Salas v. United States, 234 Fed. 842, 148 C. 
C. A. 440. The défendant was not, on the ground mentioned, exempt 
from the liability asserted against it. 

[5] It is not material to iriquire whether the défendant, in conduct- 
ing the store or^ commissary in which the plaintiff was hurt, was ex- 
erciSing a power conferred by its charter. A corporation cannot es- 
cape liability for négligent conduct of a business in which it engages 
by showing tha,t it was not authorized to carry on that business. 

[6] The défendant was not entitled to hâve the jury instructed to 
fiiîd in its favor On the ground of the absence of évidence tending to 
provCi the nég-ligèiit coijduct alleged. There was évidence tending to 
prove that the defendant's employés so oiled the floor of the store as 
to make it dangerously slippery, and that the plaintiff, Mrs. Curran, 
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while in the store as a customer, was injured in conséquence of such 
négligence. Under the law in force in the Canal Zone the défendant 
was liable for such négligence. Panama R. Co. v. Bosse, 249 U. S. 
41, 39 Sup. Ct. 211, 63 L. Ed. , Terni, 1918. 

Other rulings which are cohiplained of are not such as to call for 
a discussion of them. The record does not show the commission of 
any réversible error. 

The judgment is affirmed. 



PANAMA R. CO. v. ROBERT. 

(Circuit Court of Appeals, Fifth Circuit. March 24, 1919.) 

Ko. 3322. 

In Error to tlie Di.strlct Court of the Canal Zone ; Wm. H. JncI<son, Jndge. 
Action by Evelina Robert agnlnst ttie Panama Rallroad Company. Judg- 
ment for plaintiCC, and défendant brinf^s error. AtHnned. 

Frank Feuille, of Ancon, C. Z., and Walter F. Van Dame, of Balboa Helghts, 
C. Z., for plaintiCf in error. 

Stevens Ganson, of Panama, R. P., for défendant In error. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

PER CURIAM. So far as the que.stions presented for décision are con- 
cerned, there is no material différence betvveen thls case and the case of 
Panama Rallroad Co. v. Cnrran (U. S. Circuit Court of Appeals, 5th Circuit, 

présent term) 256 Fed. 768, a C. A. — ^. Following tliat décision, the 

judgment In this case is affirmed. 



EQUITABLE STTRETY CO. v. BOARD OF CO^^RS OF MUDDY BOTTOM 
S^VAilP LAND DIST. NO. 1, TIPPAH COUNTY, MISS. 

(Circuit^ Court of Appeals, Fifth Circuit. March 31, 1919.) 

No. 3337. 

1. Pbincipai, and Suuett <g=3l51 — Actions— Parties. 

Ordiiiarily obligée on bond is proper party to enforce It 

2. DraiXs <g==>49 — Contractok's Bond— Parties. 

tliider Code Miss. 300C. § ,387, regulating handling of money by swnmp 
land district comniissioners, the conimlssioners may sue contractor's sure- 
ty In their own naine. 

3. PrIKCIPAL and SUBETT <S=5l51 — ESTOPPEL— RECBtVINQ Prkmium. 

Surety, receiving a premium, is estopped to deny obligées capactty to 
sue for breach of bond. 

4. Principal and Suuitfy <®=»123(1) — Notice to Sukety— Necessitt— "De- 

TAULT." 

The contract requirement of exertlon by contractor of ail reasonable 
diligence and activlty being for the benefit of the obligée on the contra<> 
tor's bond, the obligée, by falliiig to treat a less amount of diligence as a 
default, waived it, and was not required tô give the surety notice there- 

^=3For other cases ses eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexés 
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of; It not being in sUdi «ase a "default" within the meanlng of the con- 
tract. 

[Kd. Note. — For other deflnitioni^, see Words and Phrases, First and 
Second Séries, Default.] 

5. WiTNESSES ©=>244, 255(9) — Examining WrrNESsES— Leading Questions — 

Refbeshing Recollection. 

In action on surety's bond, court did not abuse its discrétion in allow- 
ing surety's former manager when cailed as witness for plalntlff, to be 
examlned and led as a hostile witness, and his memory refreshed by a 
déposition prevlously made by him. 

6. Principal and Scbety i®=»1(J2(2) — Jury Question — Misrepresentation. 

In action on surety's twnd, évidence tliat surety's manager construed 
contract as authorlzing payment of disputed item to contractor, etc., held 
to malce a jury question wliether such payment was authorized by con- 
tract. 

7. Principal and Sueety <S=»162(2) — Jury Question — Misbeprbsentation. 

In action on surety's bond, évidence that considération named In drain- 
age contract was subject to discount under another contract, etc., made a 
Jury question whether plaintiff made a niaterial false représentation to 
défendant surety that contractor would receive amount stated in originai 
contract. 

8. Principal and Sueety ®=>162(2) — Jury Question— Misripresentaïton. 

In action on a surety's Iwnd, conflicting évidence held to make Jury 
question whetlier plalntifC falsely represented to défendant surety that 
bond was to cover additional work, for whlch contractor would receive 
additional pay. 

9. Principal and Surety <@=»145(1) — Evidence— Admissidility. 

In action on surety's bond, Judgment against principal for breach of 
contract is admissible as prima facie évidence of principal's default, even 
against surety. 

10. DitAiNS <S=49 — Contbactob's Bond— Amount of Recovery. 

In action on swamp iand district contractor's bond, actual loss suffered 
from havlng to relet work may be recovered, Including sums not yet due 
under the new contract. 

In Error to the District Court of the United States for the Northern 
District of Mississippi ; Henry C. Niles, Judge. 

Action by the Board of Conamissioners of the Muddy Bottom 
Swamp X,and District No. 1, Tippah County, Miss., against the Equi- 
table Surety Company. Judgment for plaintiiï, and défendant brings 
error. AfSrmed. 

See, also, 231 Fed. 33, 145 C. C. A. 221 ; 246 Fed. 633, 158 C. C. A. 
589. 

C. L. Sivley, of Memphis, Tenn. (Sively, Evans & McCadden, of 
Memphis, Tenn., on the brief), for plaintiflf in error. 

Thomas E. Pegram, of Ripley, Miss., Lester G. Fant, of Holly 
Springs, Miss., and William M. Hall, of Memphis, Tenn., for de- 
fendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. This is a writ of error to a judgment in 
favor of the défendant in error, plaintiflf in the District Court, against 
the plaintiff in error, which was défendant in that court, upon two 

®=3For other cases see same topic & KEY-NUMBBR ia aU Key-Numbered Dlgests & Indexes 
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siirety bonds, executed by it as surety, payable to' the défendant in er- 
ror, and conditioned to secure the faithful performance of a contract 
entered into between the défendant in error and the Delta Drainage 
Company, which was the principal, for the cutting of a drainage canal. 
The case bas been heretofore twicebefore this court. On thé first trial 
the défendant in error obtained a judgment in the District Court, which 
was rever.sed by this court becaiise of the refusai of the District Court 
to give certain charges requested by the plaintifï in error. Equitable 
Surety Co. v. Board of Commissioners, 231 Fed. 33, 145 C. C. A. 221. 
On the second trial in the District Court the District Judge directed a 
verdict for the présent plaintiiï in error, and the présent défendant in 
error sued out a writ of error from the judgment then rendered, which 
was reversed bv this court for that reason. Board of Commissioners 
V. Equitable Surety Co., 246 Fed. 633, 158 C. C. A. 589. The law of 
the case bas been pretty well established by the two former opinions of 
the court. A récital of the facts is unnecessary, in view of the state- 
ment of facts contained in the former opinions. The différence be- 
tween the facts upon the first trial and the trial from the judgment fol- 
lowing which the présent writ of error was taken consists very largely 
in the évidence of plaintiff in error's former manager at Memphis, one 
Morrison, who was a witness on the second and third, but not on the 
first, trial of the case. 

[1-3] The first ground for reversing the judgment advanced by 
plaintiff in error is that the suit should hâve been instituted in the 
name of board of supervisors of Tippah county, and not in the name 
of défendant in error. The bond sued upon was payable to défend- 
ant in error, and not to Tippah county, or to its board of supervisors. 
The gênerai rule is that the obligée of a bond is the proper party to 
enforce it. 32 Cyc. 123 ; 9 Corpus Juris, 85 ; Cass County v. Johnston, 
95 U. S. 360, 24 L. Ed. 416; Tyler v. Hand, 7 How. 573, 12 L. Ed. 
824; Davenport v. County of Dodge, 105 U. S. 237, 26 L. Ed. 1018. 
The statute of Mississippi (section 387, Code of Mississippi of 1906) 
provides that the board of supervisors of the counlîy shall sell the 
bonds issued for drainage purposes, and turn over the proceeds to the 
commissioners of the district to be by them expended in the drainage 
of the land, and in payment of the expenses incident thereto, and tbe 
commissioners are required to give bond for more than the amount of 
the funds received, conditioned to faithfully apply and account to the 
county for the money received. It seems, in view of this législation, 
that they are entitled to sue in their own name for a liability on a bond, 
the recovery on which would be funds in their hands for which they 
would be accountàble under the statute. Certainly the plaintiff in er- 
ror, after receiving a premium, as a considération for executing a 
bond in which the défendant in error was named as obligée, is estop-' 
ped to deny the capacity of the obligée to sue for a breach of the bond. 
Tyler v. Hand, 7 How. 572, 583, 12 L. Ed. 824. The same point was 
made on the former appeals; on the first, it was reserved; on the sec- 
ond, it was not expressly referred to, but was impliedly passed upon 
adversely to plaintiff in error's contention, since thè case was remanded 
for a third trial in its then form. 
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The second point presented is the refusai of the District Judge to 
direct a verdict for plaintiff in error. This contention was determined 
adversely to the plaintifï in error upon the second appeal. 246 Fed. 633, 
158 C. C. A. 589. 

[4] The third complaint is that the court failed to charge upon the 
effect of want of notice to plaintiff in error of the contractors' default, 
and refused requested instructions on that issue. The défendant in er- 
ror gave prompt notice to the plaintiff in error, within the 10 days pre- 
scribed by the bond, of the default of the contractors in finally aban- 
doning the work. No criticism is made of the sufficiency of this no- 
tice. It is claimed, however, that there was a previous default by the 
contractors, in that they did not exert ail reasonable diligence and ac- 
tivity to accomplish the proper completion of the work, as stipulated 
by the contract, and that no notice was given of this default, as requir- 
ed by the bond. 

The requirement of the exertion of ail reasonable diligence and ac- 
tivity was for the benefit of the défendant in error, which it had the 
élection to insist upon or waive. If the défendant in error failed to 
treat a less amount of diligence on the part of the contractors as a 
default, it thereby waived tlae default arising therefrom, and was not 
required to give the plaintiff in error notice of what was not in that 
event a default, within the meaning of the contract. The record shows 
that the défendant in error first claimed a default only when the 
contractors gave notice that they would no longer proceed with the 
contract, and of this default the required notice is conceded to hâve 
been given. 

[5] The fourth point relied upon by the plaintiff in error to re- 
verse the judgment is in relation to the treatment of the witness Mor- 
rison, who was examined by the défendant in error, though summoned 
by the plaintiff in error. The plaintiff in error insisted on his oral ex- 
amination, when défendant in error sought to introduce his déposition. 
The défendant in error was permitted by the court to ask the witness 
leading questions, and to attempt to contradict him by his former évi- 
dence, taken by déposition. It was within the discrétion of the court 
to treat the witness as hostile to the défendant in error, under the cir- 
cumstances, and, as such, to permit him to be led, and his recollection 
to be refreshed by his déposition. We cannot say that the discrétion 
was abused. 

[6] The plaintiff in error complains, as a fifth ground of reversai, of 
the charge of the court, and of the refusai of the court to give certain 
requested instructions with respect to the effect of certain advances 
made by the défendant in error to the contractors, before the work done 
by the contractors justified the making of the advances, under the terms 
of the contract as claimed by the plaintiff in error. The principal item 
was an advance of $4,500 for the purchase of machinery by the contrac- 
tors for the digging of the canal. Upon the first appeal the court con- 
strued the contract between the défendant in error and the contractors 
as. giving the former the right to décline to make payments under the 
contract until the work done equaled the payment made, and held that if 
the défendant in error departed from the contract, and paid the con- 
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tractors money in advance of the time, it could be required or reason- 
ably expected thereunder that the surety company, plaintiff in error, 
would be released. The évidence on the second and third trials dif- 
fered from that on the first trial, in that the witness Morrison testi- 
fied upon the second and third trials, but net upon the first trial. His 
testimony upon both the second and third trials was to the efifect that 
he understood the provision of the contract as to payments as making it 
permissible for the défendant in error to advance or pay to the contrac- 
tors the amounts required to pay the price of and the freight on ma- 
chinery or implements needed by the contractors to enable them to do 
the work contracted for. The présent record also shows that the 
machinery was mortgaged to the plaintiflf in error as indemnity, and 
its purchase known to and approved by the représentative of the sure- 
ty company. This court, on the second appeal, with référence to this 
évidence, said: 

"A flnding that the defendant's sole représentative so understood the pro- 
posed contract liardly would be reconcllable with one that the défendant, 
in consenting to become the contractors' surety, was influenced by the con- 
sidération that the contract protected it from liability for losses resulting 
from payments or advances made by the plaintiff to the contractors for 
such a purpose. Ilowever that niay be, évidence above mentioned of pay- 
ments to the contractors for work contracted for made after that work was 
done was enough to make it a question for the jury whether the contrac- 
tors' abandonnient of tlie work hefore it was completed entailed upon tiie 
plaintiff a loss which was chargeable against the défendant, the contractors' 
surety. In view of that évidence, the second above-nientioned défense can- 
not be regarded as having been so made out as to justify the giving of the 
instruction complalned of." Board of Conmiissioners v. ICquitable Surety 
Ce, 246 Fed. 6.3:i, 636, 158 C. C. A. 592. 

The court below rightly refused the direction of a verdict, and 
properly instructed the jury on the issue in conformity with the opin- 
ion of this court. In any event, it seems difficult to see how any unau- 
thorized advances could effect more than a destruction of défendant 
in error's right to hâve them included in its damages, and ail the re- 
quested instructions refused on this question went to the extent of deny- 
ing ail right of recovery to the défendant in error. 

[7] The plaintiff in error also complains, as a sixth ground of re- 
versai, of the charge of the District Judge upon the issue as to whether 
the défendant in error misrepresented to the plaintiff in error the 
amount of compensation agreed to be paid the contractors for the 
work to be done by them. On the first appeal this court hèld that there 
was an issue of fact in this respect, as to whether there was a repré- 
sentation that the contract price of the work was falsely represented 
as being $19,500, instead of $18,000, and as to whether such a mis- 
representation, if made, materially increased the surety company's 
risk. Upon the second trial a verdict was directed against the présent 
défendant in error, which was held to be error upon the second appeal ; 
this court holding that ail the three défenses presented to the cause of 
actioii presented issues of fact. There were opposing versions of this 
question, also, on the third trial. The plaintiff in error contended that 
a discount paid by the contractors to the taker of the bonds was, in 
efïect, a diminution of the considération expressed in the contract for 
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the doing of the work. The défendant in' error contended that the 
agreement of the çontractors to pay the discount was a separate one 
f rom the working cQntract, and so did not affect the considération 
agreed to be paid the çontractors by the terms of the contract. The 
District Judge, under proper instructions, left the. solution of this ques- 
tion, as well as that of the question as to whether there was a repré- 
sentation made by the défendant in error to plaintiff in error as to the 
amount to be paid the çontractors, and of its materiaUty, if made and 
untrue, to the jury, in conformity to the previous opinions of this court 
in the case. 

[8] Two bonds are sued upon. The first contained a penalty of 
$5,000. Af ter its exécution, and after the machinery was purchased 
by the çontractors and the money therefor advanced by the défend- 
ant in error, the défendant in error required the çontractors to give 
an additional bond of $2,500, which it did, with the plaintifï in error 
as surety. The plaintiff in error contends, in the seventh place, that 
one of the commissioners, McBride, caused the agent of the çontrac- 
tors to represent to the agent of the surety company that the second 
bond was for additional work, which, under the original contract, was 
to be paid for at an increased price, and that this was untrue, and that 
the risk would hâve been less, if it had been true. The making of 
the représentation by the défendant in error was disputed by it, and 
the District Judge submitted this question, as well as the materiahty 
of the représentation, if made, to the jury, under a fair charge, for 
its détermination, as was directed to be done by this court. The sub- 
ject-matter of the plaintiff in error's requested instructions, refused 
by the District Judge, relating to this question, was fuUy covered by 
the court's gênerai charge. 

[9] The plaintiff in error complains, in the eighth place, of the ad- 
:mission in évidence of the judgment obtained at a previous term of 
the District Court by the défendant in error against the çontractors for 
a breach of the contract the bond sued upon was given to secure. 
The judgment was prima facie évidence of the principal's default, 
even against his surety, and was properly admitted. Moses v. United 
States, 166 U. S. 571, 600, 17 Sup. Ct. 682, 41 L. Ed. 1119. 

[10] The measure of damages fixed by the court represented the 
actual loss the défendant in error suffered from having to relet the 
work, and was the proper one. The fact that the second contracter 
had not as yet claimed the différence not due him under his contract till 
the end of the litigation is unimportant. 

Finding no error in the record, the judgment is affirmed, with costs. 

Afïirmed. 
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; MYRES V. UNITED STATES. 

(Circuit Court of Appcals, Fiftli Circuit. April 4, 1&19. Eeliearlng Dented 

June 25, 1919.) 

No. 3189. 

1. Homicide <S=300(1) — Instructions— Sei.f-Defensb—Bvidencb. 

The killing being wlien deceased wiis standing inolïensive and unarmed, 
in peacetul conversation wltli third person, submission in instruction of 
issue of self-defense, even under rule of apparent danger, is not required, 
on évidence merely tliat deceased, wlio iiad a bad réputation for peace 
and quietness, liad receiitly tlireatened defendant's life, and tiad his hand 
in his pocicet, wliere it remained till lie was sliot. 

2. Homicide <S=>253(1) — Murdeb in Fikst Deghee— Malice AroBETHOuaHT— 

Evidence. 

Evidence in homicide case heîd to warrant finding of capaclty to form, 
and of forming, deliberate and malicious intent to kill, necessary for mur- 
der in flrst degree. 

3. Homicide <S=22(1), 28 — Responsibility— Intoxication— Mental Condi- 

tion. 

Abnormal mental and nervous condition, during recovery from spree, 
of one committlng liomicide, does not sen'e to excuse or lower tlie degree 
of liis offense, provided tie was capable of knowing right from wrong, 
and had will po^er to do right and abstain from wrong, and capaclty to 
form the deliberate and malicious Intent necessary for flrst degree mur- 
der. 

4. COUBTS <S=337 FEDERAL COTJRTS— POLLOWING STATE PeACTICE— CBIMINAL 

Pbocedtjre. 

The fédéral courts In criininal procédure do not follow the practice of 
the courts of the states in which they sit. 

5. Oouirrs (©=337 — Procédure of State Courts— Dooxjmentary Evidence— 

Authbntication . 

Provision of Eev. St. § -906 (Comp. St. § 1520), authorlzlng use iu féd- 
éral courts of authenticated documents from state courts and offices, that 
they shall hâve such faith and crédit given them as they hâve by law or 
custom in the courts or offices of tlie state, Is not an adoption of the rules 
of practice, under the state's law, as to the preliminaries necessary for 
their introduction, as length of time of iiling before trial and notice to 
adverse party. 

6. Cbiminal Law ($==1213 — Cbuel and TJnusual Punishment— Gbievance 

WIT3I Verdict. 

Grievance, on which is bottomed complaint that Infliction of sentence of 
life imprisonment for a murder committed while défendant was in an ab- 
normal mental condition is a cruel and unusual punishment, in violation 
of the Constitution, is not with the sentence, but with the verdict of flrst 
degree murder. 

7. INDICTMENT AND INFORMATION ®=»110(17) — MURDER- FELONIOUSLY. 

Indictment for murder need not use the word "feloniously" ; it not being 
used in Pen. Code, §§ 273, 274 (Comp. 8t §§ 10446, 10447), creating the 
offense, and deflning murder, its two degrees, and manslaughter. 

In Error to the District Court of the United States for the Western 
District of Texas; Duval West, Judge. 

Frank Myres was convicted of murder in the first degree, and brings 
error. Affirmed. 

^saFor other cases see Bame toplc & KEY-NUMBBR In ail Kcy-Numbered Dlgesta & Indexes, 
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John T. Hill, of El Paso, Tex., for plaintiff in error. 
R. E. Crawford and W. H. Fryer, Asst. U. vS. Attys., both of Eî 
Paso, Tex. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintiff in error was convicted in 
the District Court of the crime of murder in the first degree, and sen- 
tenced to imprisonment for life, the verdict of the jury excluding 
capital punishment. The judgment of conviction is assailed upon six 
grounds, which will be passed upon in order. 

[1] 1. The plaintiff in error complains that the issue of self-de- 
fense was not subraitted to the jury in the gênerai charge of the court, 
and because the court refused to défendant an instruction presenting 
that issue. The record shows that the issue was not presented in ei- 
ther way to the jury. The question is whether there was évidence 
to support it. It is conceded that the undisputed facts show that the 
défendant was in no real danger of life or great bodily harm from 
deceased when he killed him. The contention is that there was évi- 
dence of apparent danger from defendant's viewpoint, which required 
a submission of the issue of self-defense to the jury; i. e., that the 
défendant had reasonable grounds for believing that the deceased was 
about to draw a pistol from his pocket and shoot him. 

There is évidence that the deceased had, shortly before he was kill- 
ed, and on the same day, threatened to kill the défendant before sun- 
down. Both were noncommissioned officers in the same company, 
stationed at Ft. Bliss, Tex. The défendant had been on a spree dur- 
ing the Christmas holidays, from which he was recovering on the day 
of the killing. He had had a dispute on the morning of that day with 
deceased, who refused to permit him to hâve a saw sharpened, and 
it was after this that the alleged threats were made by the deceased. 
The killing occurred about 12 :30 p. m. in the company street. About 
noon the défendant went to the deceased's tent and inquired for him. 
Not finding him there, he returned to his own tent, loaded his pistol, 
and went out of his tent, into the company street. The deceased had 
been to the company commander's bouse, and was returning along the 
company street. He passed another sergeant, named Hixon, in the 
company street, and, after passing him, turned and accosted him, and 
began a conversation with him, while both were standing in the com- 
pany street. The défendant, after leaying deceased's tent, discovered 
deceased in the street, talking with Hixon, and, approaching him, shot 
him first in the right arm, and then three times in the body ; the deceas- 
ed sinking to the ground after the first or second shot. The défendant, 
after the fourth shot, threw his pistol on the ground, and then picked it 
up and pointed it at deceased, butit failed to go off. After the de- 
ceased' was shot he only said: ' "You've got me." The défendant said 
nothing before or immediately after the shooting. 

The deceased was unârhied; his pistol being in his tent at the tiine 
he was killed. During the conversation with Hixon he stood with his 
right hand in his pocket, but, according to the undisputed évidence. 
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made no effort to withdraw it, and did nothing that could be con- 
strued as a hostile démonstration of any kind, and was unaware of 
the présence of the défendant until the first shot was fired by défend- 
ant. The défendant did not testify in his own behalf , and there is no 
dispute about the immédiate facts of the occurrence, and they are as 
stated. The deceased had a bad réputation for peace and quietness. 
Unless we are prepared to say that a man who has recently threatened 
another's Hfe can be justifiably killed by that other when he is stand- 
ing unarmed and inoffensive, engaged in peaceful conversation with a 
third person, merely because his hand is in his pocket, where it re- 
mains till he is shot, we cannot say that there was any évidence to 
support the issue of self-defense in this case, for this is what the un- 
disputed évidence in the record discloses. The District Judge rightly 
refused to submit that issue to the jury. 

[2, 3] 2, 3. The plaintiff in error contends that a verdict of murder 
with malice aforethought was improper, in view of defendant's mental 
condition at the time of the killing, due to previous intoxication, and 
that the défendant should either hâve been acquitted by reason of in- 
sanity, or convicted of a lower degree of crime. The District Judge 
charged on the varions degrees of murder and upon manslaughter ; 
also upon the effect of insanity and drunkenness upon the degree of 
crime as affecting the spécifie intent required to be proven. No corn- 
plaint is made of the charge in any of thèse respects. The complaint 
is with the finding of the jury upon the facts, under the court's un- 
challenged charge. That there was évidence justifying the jury in 
determining that the défendant was not excused by insanity for the 
killing is clear. The défendant was doubtless in an abnormal mental 
condition, due to the spree he was just recovering from, and, as a 
resuit, he magnified trifles, permitted them to prey upon his mind, 
with the resuit of resenting them in a way he would not bave done, 
if free from the influence of liquor. 

The évidence would bave justified the jury, however, in finding that 
he was not drunk on the day of the killing. It was conceded that he 
had charge of the company camp on that day, though the évidence 
tends to show he performed his duties indifferently. There is évi- 
dence that he acted abnormally, and also évidence that he was able to 
act and perform his duties without causing comment. The jury had 
évidence before them that would hâve justified them in finding that 
there was nothing différent in his condition from that of any man 
whose nerves were affected by récent intoxication, and whose prédis- 
position was to nurse grievances and resent trifles. The law neither 
excuses nor mitigates crime because of- such a condition, self-imposed 
by the défendant. The évidence shows that- thè defehdant, at least. 
half an hour before he killed the deceased, sought deceased in his tent, 
and, not finding him there, returned to his own tent, loaded his:pistol, 
continued his quest, and immediately upon discovering him, and with- 
out accosting him, commenced to shoot at him, and continued till he was 
mortally wounded. The jury might wtell hâve deduced from this the 
capacity of the défendant to form the deliberate and mahcious intent to. 
kill, necessary to constitute murder in the first' degree. i ,,": 
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Afterthe occurrence the défendant was in a nervdus state, due to 
the excitement and his weakèned condition. While his condition, wiien 
he committed the offense, and his previous good character, when net 
intoxicated, might fdrm the basis of an appeal for executive clemency, 
they do not serve to excuse or lower the degree of his offense in the 
eye of the law, provided they left him with the capacity to know right 
from wrong and the will power to do right and abstain from the 
wrong, and the capacity to form the deliberate and malicious intent 
necessary to the crime of murder in the first degree. The jury hâve 
found against him on thèse issues upon évidence sufficient to justify 
them in so doing, and theré is no redress available to him in the courts. 

[4, 5] 4. The plaintiff in error complains of the admission of cer- 
tified copies of the deeds of the owners of the lands constituting the 
government réservation at Ft. BHss, and the deed of the Governor of 
Texas, ceding jurisdiction over it to the United States, upon the ground 
that, under the Texas Civil Code, such certified copies are admissible, 
in civil or criminal proceêdings, only when filed three days before the 
trial, and when notice of the filing is given the adverse party. The 
United States courts, in criminal procédure, do not follow the prac- 
tice of the state courts of the states in which they sit. Section 906, 
Rèvised Statutes of the United States (Comp. St. § 1520), authorizes 
the use in the fédéral courts of authenticated documents from state 
courts and offices. It provides that such certified records "shall hâve 
such faith and crédit given to them in every court and office within 
the United States as they hâve by law or usage in the courts or 
offices of the state, territory, or country, as aforesaid, from which they 
are taken." The effect of this provision is not an adoption of the 
rules of practice as to the preliminaries necessary to the introduction 
of certified records fixed by state statutes, but to give to such certified 
copies, when introduced, the like faith and crédit that they are ac- 
corded in the courts of the state. 

[8] 5. The plaintiff in error complains that the infliction of a sen- 
tence of life imprisonment in the penitentiary for a murder committed 
while the défendant was in an abnormal mental condition is a cruel 
and unusual punishment, and contrary to the fédéral Constitution. It 
will not be contended that life imprisonment is too severe a punish- 
ment for murder in the first degree, or that it is an unusual one for 
that crime. The défendant was adjudged guilty of that crime, after 
a jury had found him guilty. The complaint, if there is any, is there- 
fore with the verdict and judgment of conviction, and not with the 
sentence. An innocent man, legally convicted, would be in the same 
attitude. Any punishment of an innocent man would be cruel and 
unusual; but lus grievance would be against the verdict, and not 
against the sentence. 

[7] 6. The plaintiff in error lastly criticizes the indictment because 
it does not charge that the offense was feloniously committed. The 
crime of murder under the fédéral law is defined by statute to be "the 
unlawful killing of a human being with -malice aforethought." In 
defining murder in the first and second degree, and also manslaughter, 
the Pénal Codes does not make use of the word "feloniously." The 
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offense beîng crèated and de.fined by statuté, and the stâtute hot using 
tKé word "feloniouély" in d^firiing the crime, the indictmént need, not 
charge that it was donc feloniously. Pénal Code (ActMarqh 4, 1909, 
c. 321) :§§ 273, 274, 35 Stat. 1143 (Comp. St. §§10446,. .10447);. Ban- 
non and Mulkey v. United States, 156 U. S. 464, 467, 15 Sup. Ct. 
467, 39 L. Ed. 494; United States v! Staats, 8 How. 41, 12 L. Ed. 

979. "' "^ ■ ■ ' : 

We find no error in the record, and the judgment is affirmed. 



MELANSON v; UNITED STATES. 

ELr.SWOETH V. SAMË. 

(Circuit Court of Àppeals, Fiftli Circuit. Aprll 4, 1919.) 

Nos. 3195, 3200. 

1. Poisons <S=>9 — Violation or Narcotic Act — Avekment or Chaeacteb of 

Drugs. 

An indictmént charging violation of the Harrison Narcotic Act (Comp. 
St. §§ 02S7g-6287q), which averred tliat défendant at tlie tlme of tbe of- 
fense kiiew that cocaine was a derivative of coca leaves, and that mor- 
phine and heroin were salts and derivatives of opium, sufflciently averred 
by implication the fact that cocaine was a derivative of such leaves; and 
that morphine and heroin are salts or derivatives of opium. 

2. Criminal Law <S=5ll8G(4) — Indictjiekt — Appeal — Harmless Imperfec- 

IIOXS. 

In View of Rev. St. § 1025 (Comp. St. § IGOl), imperfections in indict- 
mént for violating the Harrison Narcotic Act (Comp. St. §§ 6287g-6287q), iii 
that it did not aver that, cocaine is a derivative of coca leaves, and that 
morphine or heroin are salts or derivatives of opium, held harmless imper- 
fections, carrying no conséquences. 

3. Indictmext and Information <S=>111(1) — Harrison Narcotic Act — Fail- 

URE TO Avoid Exceptions op Act. 

Under Harrison Narcotic Act, § S (Comp. St. § 6287n), indictments charg- 
ing violation of the act were not détective, beeause not averring facts 
showing défendants did not corne within any of the exceptions of the act. 

4. Poisons <S=9 — Harrison Narcotic Act — Derivatives of Drugs — Suiti- 

ciENCT of Evidence. 

In prosecutions for violating and couspiracy to violate the Harrison 
Narcotic Act (Comp. St. §§ 6287g-6287q), évidence in one case held suffi- 
cient to show the drugs, cocaine. morphine, and heroin, are salts and cer- 
tainly derivatives of coca leaves or opium, and, In the second case, suflB- 
eient to authorize submission of the issue to the jury. 

5. Criminal Law <©=3,304(1) — Jtjdiciai, Notice — Facts or Ciiemistrt. 

The courts take judicial notice of the facts of chemlstry contained in 
the United States Pharmacopoeia. 

6. Criminal Law <S=371(1) — Othbr Offenses — Sale of Narcotics — Evidence 

— Intent. 

In prosecution of a physician for violating the Harrison Narcotic Act 
(Comp. St. §1 6287g-e287q), order forms used by défendant to procure mor- 
phine f rom a druggist, other than the one with w hom he was charged with 
having conspired and with having made a sale, were admissible on the 
Issue of Intent to fumish the drugto an addict, and not to ald or cure a 
patient in his practice as a physician. 
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7. Criminal Law <®=3472— Habbison Nabcotio Act—Bxpebt Evidence. 

In prosecution of physldans for vlolating the Harrlson Narcotic Act 
fComp. St. §S 6287g'-6287q), the testlmony of quàlifled médical experts 
that tlie prescribing of the drug under stated quantltles and clrcumstancea 
would net be in the course of a physician's regular practice was admissible, 
on the issue whether the drug, was dispensed in the legitlmate course of 
défendants' practice as physicians. . 

8. CoNSPiRACY ®=348— Haebison il? abcotic Act — Guilt of Physicians— Ques- 

tion foe JUBY. 

In prosecu tiens of physicians for havlng conspired to vlolate the Harri- 
son Narcotic Act (Ôomp. St. §§ 6287g-6287q), and having made sales 
illegally, question whether or not each. défendant had conspired with a 
druggist, a codefendant, to dispense the drug In the guise of prescriptions 
to patients, but really to addicts for the gratification of their appetite, and 
not for their cure^ held for the jury under. the évidence. 

9. Poisons ®=»9 — ^Hareison Nabcotio Act — Prosecution or Physicians — 

Questions for Juby. ■ 

In prosecution of physicians for sale of drugs in yiolatlon of Harrison 
Narcotic Act (Comp. St. §§ 6287g-6287q), whether dispensing of drug lu 
each case was a dispensing of It by a ,physlcian to a patient, in whlch 
case no order form was requlred, or whether the form of prescription was 
used by défendants as an évasion of the law, and not In good faith, in 
whlch case the dispensing would be a sale, and an order form necessary 
to brihg it wlthln the law, held ior the jury. 

10. Poisons <S=>9 — Habmson Narcotig Act — Ciiabacteb of Dbug Users — 
Knowledge of Physicians — Questions for Juby. 

In prosecution of physicians for having violated the Harrison Narcotic 
Act (Comp. St. §§ 6287g-6287q), whether two persons were consumers of 
the drug and not patients of défendants, and whether défendants and 
the druggist on whom they issued prescriptions, their codefendant, knevv 
the true character in whlch such persons sought to procure drugs, held 
for the jury. 

11. Criminal Law <©=>1177— Harmxess Ekeoe — Establishment of One or 
' Two Counts — Sentence. 

If elther eount of Indietments for having violated and having conspired 
to violate the Harrison Narcotic Act (Oomp. St. §§ 6287g-62S7q) was es- 
tablished, défendants hâve no just complaint; the sentence imposed hav- 
ing been wlthln the maximum preseribed for the offense chargea in either 
CQunt. 
12; Poisons ®=59 — Habbison Narcotic Act-^Faith of Physicians — Submis- 
sion OF Issue. 

;In prosecution of physicians for having violated and conspired to 
vlolate the Harrison Narcotic Act (Comp. St. §§ 6287g-e2S7q), the trial 
court in hls gênerai charge properly submltted an issue as to the good 
faith of défendants in issuing their prescriptions to supposed patients, 
since the défendants could only protect themselves if the prescriptions 
were issued légitimately in their practice. 

In Error to the District Court of the United States for the Western 
District of Texas; WilHàm R. Smith, Judge. 

M. C. Melanson and Guillermo Q. Ellsworth were convicted of vio- 
lations of and conspiracy to violate the Harrison Narcotic Act, and 
they bring error. Affirmed. 

Volney M. Brown, of El Paso, Téx. (R. C. Walshe, C. M. Wilchar, 
artd A. J. Harper, allof El Paso, Tex., on the brief), for plaintifïs in 
error'. , . 

, R.: E.Crawford and W. H. Éryer, Asst. U. S. Attys., both of EL 
Paso, Tex. 

(gcsFor other cases see same topic & KBY-NUMBER in ail Key-Numbered DIgests & Indexes 
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Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. The plaintiffs in error were convicted un- 
der two separate, but similar, indictments ; each charging violations of 
section 2 of the Harrison Narcotic Act (Act Dec. 17, 1914, c. 1, 38 
Stat. 786 [Comp. St. § 6287h]), and of a conspiracy to violate that 
section of the act, under section Z7 of the Pénal Code of the United 
States (Act March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. § 10201]), 
in separate çounts. The trials were separate, but the questions pre- 
sented by the àppeals, with one exception, are, the same. 

Each défendant was charged with having corispired with one M. A. 
Dolan, who was a druggist, and who was a joint défendant in each in- 
dictment. The plaintiffs in error were each physicians. The gist of 
the conspiracy charged in the first count of each indictment was th^t 
th« défendants were to write prescriptions for alleged patients, calling 
for morphine or cocaine, which were to be filled by their codef endant 
Dolan; ail the défendants knowing that the alleged patients were not 
being treated by the physicians in the course of tlieir legitimate prac- 
tice, but were bèing furnished the. drugs to appease their appetites 
for it. The first qount in each indictment charged a conspiracy. The 
second count charged a joint sale by the physician and druggist with- 
out the use of the order form, required by the law to be used and filed 
in making sales, other than to patients in the regular practice of a 
physician on prescription, or by personal administration. 

The plaintiffs in error first question the sufficiency of the indictments 
in two respects. 

[1,2] The first count is criticized because it contains no direct aver- 
ment that cocaine is a derivative of coca leaves, and that morphine and 
heroin are saîts or derivatives of opium. It is averred in the first 
count of each indictment that the respective défendants, at the time 
of the commission of the offense, knew that cocaine was a derivative 
of coca leaves, and that morphine and heroin were salts and deriva- 
tives of opium. It is difficult to see how they could know this to be a 
fact, unless it was a fact, and the averment that it was known by them 
to be a fact implies the averment that it was a fact. It certainly in- 
forms the défendants sufficiently of the charge against them, and, if 
an imperfect averment, is a harmless imperfection, carrying no conse- 
quelices, in view of R. S. § 1025 (Comp. St. § 1691). 

[3] The indictments are also criticized because they do not aver 
facts showing that the défendants did not corne within any of the ex- 
ceptions of the act. In the cases of Thurston v. United States, 241 
Fed. 335, 154 C. C. A. 215, and Fyke v. United' States, 254 Fed. 225, 

C. C. A. , we held that the provisions of section 8 of the act 

(Comp. St. § 6287n) made it unnecessary for the government either 
to aver or prove facts excluding défendants frora^the excepted classes. 

[4, 5] It is objected that there should hâve been évidence introduced 
by the government that cocaine was à derivative of coca leaves, and 
that heroin and morphine were salts of opium. In the Ellsworth Case, 
the plaintiff's witness Will S. Wood testified as follows : 
256 P.— 50 
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"MorpljlDe ' la an alkaloid,ot: opium, and;heroln is a 'derlvatlTe of pp}.Tim, 
and cocaïne is an alkalold of'coca leaves. Àlkaloid means the principal agent 
of opium. Ooeaine is a principal agent of coca leaves; it cornes from côca. 
leaves. Morphine and heroin both corne from opium." 

No transaction in heroin was reli.ed upon by the plaiptiff as a ground 
for conviction. The first count of the indictment alleged that — 

"morphine was a sait and derivative of opium, and that heroin was a sait and 
derivative of opium, and that cocaïne v?as a sait and derivative of coca leaves." 

The second count coiitained this aVertpent : 

"Said morphine (referring to that charged to hâve been unlawfully sold) 
being a sait and derivative of opium." 

We think the proof in the Ellsworth case was sufficient to show that 
the drugs were salts, and certainly dérivatives, respectively, of coca 
leaves or opium. The proof as to this fact is not as spécifie in the 
Melanson case, but was sufficient to authorize submission of the is- 
sue to the jury, if, indeed, proof of such a scientific fact was required, 
The courts take judicial knowledge of the facts of chemistï-y contained 
in the United States Pharmacopœia. 

[6] In the case of Melanson v. United States, objection is made to 
thé action of the District Court in permitting the plaintifï to introduce 
in évidence certain order forms, used by the défendant Melanson for 
the procuring of morphine from a druggist other than the one with 
whom Melanson is charged with having conspired in the first count, 
and with having made a sale jointly, in the second: count. A physician, 
under the terms of the law, may legally dispense the drug, either by 
prescription or by personal administration, in the legitimate course of 
his practice. The issue was presented under both counts as to whether 
the drug was dispensed in the legitimate course of Melanson's prac- 
tice. The issue involved the question of the good faith of défendant 
as a physician in dispensing the drug. If dispensed in the legiti- 
mate course of his practice, the law was not violated. If the prescrip- 
tion was a cloak to cover a dispensing, not to aid a cure, but to fur- 
nish the drug to an addict to satisfy his appetite, the law was violated. 
The question depended upon the good or bad faith of the physician, 
and this involved his intent. Upon the question of intent, the quan- 
tities in which the défendant Melanson procured the drug reflected 
upon the question of his intent or good faith in dispensing it. The de- 
fendant Dolan entered a plea of guilty, and was not tried with Mel- 
anson. The issue of Melanson's intent being involved, the plaintifï 
was entitled to show on that issue, if it could, that the amounts of the 
drugs Melanson had procured, at or about the time of the alleged com- 
mission of the offense, from ail sources, exceeded what would be re- 
quired for his legitimate practice. 

[7] The plaintiffs in error further complain that the court permit- 
ted the witnesses Dr. Jamison and Dr. Rogers, in the Melanson case, 
and Dr. Rogers, in the Ellsworth case, to testify that the prescribing 
of the drug under stated quantities and circumstances would not be in 
the course of a physician's regular practice. The witnesses qualified 
as médical experts, and were entitled, as such, to give opinion évidence. 
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The issue being whether or not the drug was dispensed in the legiti- 
mate course of défendants' practice as physicians, the évidence was 
germane to that issue ; and, being compétent expert testimony, the Dis- 
trict Court properly permitted it to be introduced. 

[8] Both plaintiffs in error contend that the évidence of the gov- 
ernment was insufficient to show (1) a conspiracy under the first count ; 
or (2) an illégal' sale, becaûse not made in response to an order on an 
order form, as charged in the second count. In the Ellsworth case the 
évidence showed that the défendant Ellsworth had issued in the period 
three months before the prosecutiôn was instituted 700 prescriptions 
for the drugs, ail of which had been filled by his codef endant Dolan, or 
his employés, and in quantities varying from 15 grains to 60 grains. 
The évidence also showed that prescriptions of the kind and quantity 
shown to hâve been issued by Ellsworth, and in the aggregate amount 
for the period, could not bave been issued in the course of his pro- 
fessional practice legitimately. In the Melanson case, the évidence 
showed that the défendant Melanson had an office in the rear of his 
codef endant's drug store ; that during a like period he had issued 900 
prescriptions for the prohibited drugs, which had been filled by Dolan 
or his employés ; and that no prescription for any other kind of drugs 
had been issued by Melanson to be filled by Dolan or his employés dur- 
ing that time. The évidence also showed that the prescriptions were 
of a character, and for an amount, that would not be issued by a physi- 
cian in the course of his professional practice. This was sufficient évi- 
dence in each case for submission to the jury, upon the issue as to 
whether or not each of the défendants had conspired with Dolan to 
dispense the drug, in the guise of prescriptions to patients, but in fact 
to them as addicts, for the gratification of their appetite, and not for 
their cure. 

[9-11] The plaintifïs in error also contend that the évidence was 
insufficient to show an illégal sale under the second counts of the two 
indictments. The contention is that, when the drug is prescribed by 
a physician, it is not required to be in pursuance of an order from the 
patient on an order form. Conceding this to be the law, it was for 
the jury to détermine, in each case, whether the dispensing of the drug, 
in the one case to Clifford Frank, and in the other case to W. Banning, 
was a dispensing of it by a physician to a patient, in which case no 
order form was required, or whether the form of a prescription was 
used by the défendants as an évasion of the law, and not in good faith, 
in which case the dispensing would be a sale, and an order form would 
be necessary to bring it within the law. The amount of the drug pre- 
scribed in the Ellsworth case to Clifford Frank, and the frequency, 
amount, and circumstances attending the issuance of the prescription 
to Banning and others, and Banning's own testimony as to its intended 
use, and Melanson's probable knowledge thereof, made it a question 
for the jury to détermine whether Frank and Banning were consum- 
ers of the drug, and not patients of défendant, and whether Melanson 
and Ellsworth and Dolan knew the true character in which they sought 
to procure it from défendants. In the latter event, the transaction 
would be a mère sale, and could be validated only if made upon receipt 
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of an order form froni the respective purchasers. If either count of 
the indictment was established, the défendants hâve rio just complaint, 
since the sentence imposed was within the maximum prescribed for the 
offense charged in either count. 

[12] The plaintiffs in errer also complain because the District Judge, 
in his gênerai charge to the jury, submitted the issue as to the good 
faith of the défendants in issuing the prescriptions to the supposed pa- 
tients. We think this issue was a pertinent one. The défendants could 
only protect themselves, under the act, if the prescriptions were issued 
in the legitimate course of their professional practice. The law does 
not mean by this to immunize those who use the form of the relation 
of physician and patient as a mère method to avoid the law's penal- 
ties, when in fact they are dispensing the drug, not to cure a patient, 
but to satisfy the craving of an addict, who bears no such relation to 
them. If the act were given that construction, it would be valueless 
to remedy tiie evil aimed at, since physicians could register, and with 
impunity fnrnish the, drug, through pretended prescriptions, in collu- 
sion with registcred drug^ists. 

We find no crror in the records, and the judgment in each case is 
affirnied. 



Iiionnis T,AND & C.\TTLE CO. y. KIT.rATIÎTCK Pt al. 

(Circuit Coiut of Appoiils, Fiflli Circuit. Aprll 4, 1910.) 

No. 32C8. , 

1. Ari-EARANCE €==20 — Cenekai. Api'earance — Waiveb of Issuance of Pro- 

CLSS. 

On information for forfeiture of cattle importée! from Mexico without 
entry aiui inspection, wlicre, when défendant filed exception or motion 
that the part of the intervcner's ansvver which prayed judgment against 
défendant be strickcn out, défendant was represented in tlie cause by at^ 
toi'neys whose appearance was s^eueral. by appearing and pleadiug to tlie 
chiim asserted ag;ùnst it by the intervener's auswer, défendant waived 
tlie issuance of process, and by involcing décision as to the merits of the 
claim asserted ahandoned any rights it niiglit hâve had to refrain from 
joiiiing issue until notiflpd or required. 

2. Appeal ANn Erroji <©=>1020— Reversal— Habmless Omission. 

A judgnient is not to he reyersed because of an omission which did not 
hâve tlie efl'ect of depriving tlie party complaining of auy substautial 
right. 

3. ANIMALS e^.^Û CUSTOMS DUTIES <S=3l30 — ÙNLAWFUI, IMPORTATION CE CaT- 

TLE — FOKFErTURU — JUDGMENÏ FOR INTKUVBNING Cl-AIMANTS. 

On information hy the UtiitocJ States against a cattle company for 
forfeiture of cattle for unlnwful , i^iipoxtation, wherein individtiins mcM-- 
vencd and ciaimed the cattle or theiï- value, judgment that the Inter- 
veners recover from the cattle compàny possession of the éàttle, and, if 
they were not delivered, recover a sum por head,^ the value as assessed 
for each bead not cjelivered, lield proper. , , , . 

Appeal from the District Court of thé United States for the El Paso 
Division of the Western District' ôf Texas ; WilliaiViR.' Smith, Judge. 
■ Information agaihst'the Morris E,and & Cattle Company' for' for- 

^zsjPoi other cases ses same topic & KBY-NUMDBR.; iu ail Key-Numbereii D^gesta & Iii4iÈ3i,e» 
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fcilure of cattle, wherein J. J. Kilpatrick, Jr., and others, appeared and 
filed answer to the information, claiming the cattle, or, in lieu thereof, 
recovery of an appraised value from the company. From a judgment 
for the interveners, the Cattle Company appeals. AfSrmed. 

Ed. M. Whitaker and Peyton J. Edwards, both of El Paso, Tex., 
for appellant. 

Volney M. Brown and R. E. Crawford and W. H. Fryer, Asst. U. S. 
Attys., ail of El Paso, Tex., for appellees. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. On January 15, 1916, the district attor- 
ney, in behalf of the United States, filed an information praying the 
forfeiture of 27 head of cattle, which were described and were alleged 
to hâve been seized while in a pasture known as the "Kilpatrick pas- 
ture," within the collection district of Eagle Pass, on tlie grounds that 
said cattle were knowingly and fraudulently imported into the United 
States from Mexico, without being entered, unladened, and inspected 
as required by the custonis laws of the United States, and without be- 
ing inspected by the Bureau of Animal Industry of the Department of 
Agriculture of the United States, as required by law. 

On January 15, 1916, there was filed in the court an afïidavit of the 
manager of the Morris Land & Cattle Company (which will be re- 
ferred to as the appellant), stating that that company was the owner of 
said cattle and that they were imported into the United States without 
its knowledge, authority, or consent. On January 22d the appellant 
filed a pétition praying that the marshal be ordered to deliver said cat- 
tle to the petitioner upon its executing bond with sureties as provided 
by statute. In that pétition it was averred that no other person or cor- 
poration is the owner of said cattle. On January 31st there was filed 
in the court a stipulation, signed by the attorney for the appellant and 
by an assistant district attorney, that the valuation of said 27 head of 
cattle was $407.50. 

On February 3d an order was made that the cattle be delivered to 
the appellant upon its executing a bond to the United States in the sum 
of $407.50, with two good and sufficient sureties. The bond was given 
and the cattle were delivered pursuant to the order, and the appellant 
duly answered the information. Thereafter, and after notice of the 
information and the seizure had been given by publication in a news- 
paper, pursuant to an order of the District Judge, the appellees, J. J. 
Kilpatrick, Jr., and others, appeared and filed an answer to the infor- 
mation. That answer put in issue the sverments of the information 
as to the cattle being imported from Mexico, alleged that they had 
never been in Mexico, that they were American cattle belonging to the 
appellees, and were in their pasture when they were seized, denied that 
the appellant had any interest in them, and prayed that said cattle be 
awarded to the appellees, or that, in lieu thereof, they hâve and recover 
the appraised value of the cattle from the appellant. Thereafter the 
appellant, by its attorneys, filed in the cause an instrument of which, 
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omittîng the caption and the signatures of the attorneys, the following 
is a copy: 

*'Now cornes the Morris Land & Cattle Company, and excepts to that part 
of the answer and plea of intervention of J. J. Kilpatrick and D. D. Kllpatriclc 
and J. J. Kilpatrick, Jr., wherein they ask jndgment of the Morris Ijand & 
Oattle Company, and asks that same bé stricken ont and net considered by 
the court for the following reasons, to wit: 

"(1> Because said pleading was filed after the property in controversy in 
this action had been delivered to Morris Land & Cattle Company under bond 
filed in this court, and no new libel has ever been flled herein, and no process 
has ever; been served on, said Morris Land & Cattle Company, and said Mor- 
ris Land & Cattle Company has never made any appearance in this cause as 
to said cross-action or intervention on the part of the said Kilpatricks, and 
the court has no .lurisdiction to render judgment against said Morris Land & 
Oattle Company ou said cross-action, in that said property is no longer In. 
the hands of the officers of this court. 

"(2) And now cornes Morris Land & Cattle Company, and, not waivîng any 
of its exceptions to the ourisdiction of the court over it as to the cross- 
action or intervention on the part of J. .T., D. D., and J. J. Kilpatrick, Jr., but 
relying on same, demurs to the allégations of said cross-action, and says that 
sàme are insufflcient in law to require further answer of it, and of this it prays 
the judgment of the court. 

"For answer herein. If answer be required, but not waiviug any of the 
matters hereinbefore set out, défendant Morris Land & Calttle Company dé- 
nies ail and singular the allégations set out in cross-action of said défend- 
ants, aud demands strict proof of same." 

The above-mentioned exceptions were overruled, and, a jury being 
waived, the court, after hearing the évidence, found that the animais 
described in the information were not subject to seizure and forfeiture, 
and were the property of the appellees, and it was adjudged that the 
appellees hâve and recbver from the appellant possession of the said 
cattle and the costs ; the judgment provîding, if the said 27 head of 
cattle, or any of them, are not delivered by the appellant pursuant to a 
writ of possession ordered to be issued, appellees hâve and recover of 
the appellant the sum of $15.10 per head, the value thereof as assessed 
by the court for each head of cattle not delivered. The record does not 
set out the évidence adduced in the trial court. 

[1] What is complained of is the overruling of the exception or mo- 
tion that that part of the appellees' answer which prayed judgment 
against the appellant be stricken out. When the above-mfentioried ex- 
ceptions of the appellant were filed, it was represented in the cause by 
attorneys, whose appearance was gênerai, not spécial or limited. It 
took notice of the answer of the appellees by filing the above-mentioned 
exceptions thereto. It may be assumed that, prior to service of notice 
or process so requiring, it was not incombent upon the appellant to 
take notice of the claim asserted against it by the answer of the appel- 
lees. By âppearing and pleading to the claim âo asserted, it waived 
the issuance of process thereon. By invoking the court's décision as 
to the merits of the claim asserted, it abandoned any rights it may hâve 
had to refrain from joining issue thereon until notified or required to 
do so. Pease v. Rathbun-Jones Eng. Co., 243 U. S. 273, 37 Sup. Ct. 
283, 61 L. Ed. 715, Ann. Cas. 1918C, 1147, 228 Fed. 273, 142 C. C 
A. 565 ; St. Louis & San Francisco Railway Co. v. McBride, 141 U. S. 
127, 11 Sup. Ct. 982, 35 L. Ed. 659. 
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[2] The appellant now is complaining of the absence of process on 
a pleading upon which it hiade issues, which hâve been decided against 
it. There no longer is any occasion or necessity of issuing process 
when the party to be served has appeared and joined in the issue ten- 
dered. To issue and serve now thie process which the appellant con- 
tends was improperly omitted would amount only to giving formai no- 
tice of a daim of which it already has taken notice by unsuccessfully 
contesting it on the merits. A judgment is not to be reversed because 
^ of an omission which did not hâve the effect of depriving the party 
complaining of any substantial right. 

[3] By representing to the court that it was the owner of the cattle 
seized, and that no other person or corporation owned them, the ap- 
pellant acquired possession upon giving bond in an amount which it 
admitted to be the value of the cattle. It remained a party to the 
cause, represented by attorneys appearing generally therein for it, when 
it was disclosed to the court that the ownership of the cattle was claim- 
ed by others, who were entitled to appear in the proceeding and resist 
the forfeiture prayed for. The appellant still being a party to the 
cause and subject to proper orders made therein, upon the court finding 
that the cattle were not subject to forfeiture and that they belonged to 
the appellees, there was no légal obstacle to prevent the court ordering 
the appellant to deliver to the appellees either the cattle or the sum of 
money which the appellant had agreed was the value of them. The 
effect of the order was to require a party to the cause, who wrongfully 
had obtained possession of the property in the court's custody, to re- 
store the property itself or to pay the admitted value of it to another 
party found to be entitled to it. The fact that the appellant was en- 
abled to get possession of the cattle by giving a bond, with sureties, 
for its value, did not hâve the effect of exempting it from such an or- 
der. There was no judgment against the sureties on the bond. Nothing 
in the record indicates that the court was in error in adjudging that 
the cattle were not sul)ject to forfeiture and that the appellees were en- 
titled to them. This being so, the appellant has no valid ground of 
complaint against the judgment appealed from, which can be satisfied 
by paying the sum which it admitted was the value of the cattle in 
question, and the costs. 

This judgment is affirmed. 
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ECONOMT lilGHT & POWER CO. v. IMITED STATES. 
(Circuit Court of Appeals, Seventii Circuit January 21, 1919.) 

No. 2S25. 

1. Navigable Waters ®=>22(1) — Dams— Contkol by State. 

TJnder Act Sept. 39, 1890, proyldlng tliat dams or other structures In 
navigable waters of the United States sliall not be built witliout author- 
ity of the Seeretary of War, and Act March S, 1899, § 9 (Comp. St. § 9971), 
relating to navigable waters whoUy within the state, dams or other struc- 
tures may be built only by joint assent of the national and staté govem- 
ments. 

2. Navïgabi.b ?Waters <S=922(1) — Dams— Waters IïYing Wholly Within a 

Statk—iStatxjtes— Application. 

Act Ma,rcli 3, 1899, under whicli dams or other structures may be built 
in or over navigable streams wholly within a state only by joint assent 
of the national and state govemments, shoUld be construed to refer to 
navigable capaeity and not rigldly restricted to streams floating Inter- 
state or foreign commerce at the time of its passage. 

3. Navigable Waters <S=»3 — Ordinances as to Government of Nortcwest 

Tebritoey. 

The purposes of thé Ordinance of July 13, 1787, for the government 
of the Northwest Territory, was to retaln forever the free and unre- 
strleted use to the people of the country of any or ail waterways then 
known to be navigable, or waterways that might thereafter be used by 
the ])eople in the more remote parts of the country for the purposes of 
comjuerce. 

4. Navigable Waters <©=>1(1) — Necessity for Using. 

The fact that shipping methods hnve dispensed with the necessity for 
using the carrying places in the Despl^ines river does not lessen in any 
rtegree the value of the navigalile portions of the stream, nor render 
them not navigable. 

5. Navigable Waters <S=5l(l) — "iNavioability." 

Navigability does not dépend on the amount of tonnage, depth of wa- 
ter, width o( stream, character of craft, or relative ease or difficulty of 
navigation, nor the use at some time for commerce; navigability being 
determined by natural conditions. 

6. Navigable Waters <g=l(6)— Desplaines River. 

The Desplaines river in Illinois is a navigable stream, and a dam 
cannot be constructed thereln without the consent of the TJnlted States 
government, under Act March 3, 1899, § 9 (Comp. St. § 9971). 

7. Courts i®=>372(1) — Décisions of State Courts— Navigable Waters. 

A fédéral court need not foUow a décision of the Suprême Court of Illi- 
nois as to the navigability of the Desplaines river. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of lUinois. 

Bill by the United States against the Economy Light & Power Com- 
pany. From a decree in favor of the plaintiff, défendant appeals. Af- 
firmed. 

December 14, 1909, the Dnited States filed its bill of complaint against 
the Economy Light & Power Company, alleglng that said Company had, with- 
out the consent of Congress and without authority of the Législature of 
Illinois, commenced the construction of a dam in the Desplaines river at a 
point in Grundy eounty, 111., and that the portion of the Desplalnes river 
in which the construction of the dam had been commenced was navigable 
water of the United States, and praying the court to order, adjudge, and 

^=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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decree said Desplaines river to be a navigable river and one of the navigable 
waters of the United States; that the portion of the dam constructed be 
held to be in violation of the provisions of section 9 of the aet of March 3, 
1809 (30 Stat. 1151, c. 425 [Comp. St. § 9971]), and orderlng its removal, and 
that the défendants and its officers and agents and ail persons acrting under 
them be enjoined perpetually froni placing any further obstruction in said 
river, and from doing any other act or performing any other work in con- 
nection wlth the construction of said dam. 

Ou February 28, 1910, the défendant filed its answer. admitting the com- 
mencement of the construction of a dam as alleged, but denying the naviga- 
bllity of the portion of the Desplaines river in which said dam was be- 
ing constructed. A very large amount of évidence was taken, the abstract 
contalning 3,186 printed pages. From a decree entered May 25, 1917, per- 
petually enjoining the défendant, its officers, agents, etc., as prayed, défendant 
appeals. 

Frank H. Scott, of Chicago, 111., for appellant. 

Charles F. Clyne and Clarence N. Goodwin, both of Chicago, 111., 
for appellee. 

Before BAKER and EVANS, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

SANBORN, District Judge (after stating the facts as above). The 
Desplaines up to 189.^. — The Chicago-Desplaines-IUinois water route, 
used from 1673 to 182.Ï by explorers and in the fur trade, was made 
up of portions of the Chicago and Desplaines rivers, now some eight 
miles apart. It includes the Chicago river from its mouth on Lake 
Michigan to Robey street, Chicago, on the West fork of the South 
branch, thence westerly, by water or portage, to Mud Lake, about two 
miles, thence to the Desplaines near Riverside, two miles, down the 
river to the Illinois, made by the confluence of the Desplaines and Kan- 
kakee. The part of this route between the Chicago and Desplaines is 
called the Chicago divide. The Desplaines river rises near the county 
line between Racine and Kenosha counties, Wis., and runs in a south- 
erly direction, parallel substantially to the west shore of Lake Mich- 
igan, through Lake and Cook counties,, 111., until it reaches Riverside, 
some 11 miles from the mouth of the Chicago river; thence it takes 
a southerly direction through Cook and Will counties to its confluence 
with the Kankakee river near the east line of Grundy county. The 
original area of the Desplaines river basin was 1,428 square miles, and 
with the changes which bave been made the présent area is taken at 
L392 square miles. The Desplaines river basin is usually divided into 
the upper Desplaines and the lower Desplaines ; the term upper Des- 
plaines applying to that portion above Riverside. The upper Desplaines 
basin has an area of 633 square miles, a gênerai length of about 60 
miles, and a gênerai width of about 10 miles, and is a true basin — has 
practically no true tributary basins, except Sait creek, which has about 
110 miles, entering at Riverside. It is a rolling country, originally cov- 
ered with one-half to one-third in timber. Its gênerai declivity by its 
flood plane is about I14 feet per mile. The river bed is eut as a groove 
in a prairie, rather than the ordinary river bed, with an overflow or 
flood plane on either side. Originally it had a considérable quantity 
of swamp, marsh, and bog at headwaters, and in Lake county and in 
portions of Cook county and also upon Sait creek in Du Page county, 
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and a lake developmenf in Lake county, from whichthat county de- 
lives its name. ' ", ,,' , 

The characteristics of the Lower Desplaines basin, that portion be- 
low Lyons or River side, are that it covers by the gênerai course of the 
Valley about 42 miles to the confluence wlth the Kankakee, and has a 
total descent of about 102 or 103 feet. It has a true subbasin in the 
Du Page river, which covers 366 square miles. The total area is 795 
square miles below Riverside, but outside of the Du Page river this 
area is only 429 miles. The valley iri itself is not a characteristic val- 
ley, like the Upper Desplaines, but has the appearance of being an old 
water course or outlet from the Great Lakes, in which the modem 
stream follows through remuants of an ancient stream of much greater 
magnitude, a succession of pools and wide expanses, vvith intermediate 
channels, which hâve not yet developed to their proper proportions, Con- 
necting thèse pools and water stretches. The river valley or river has 
two considérable tributaries aside from the Du Page, in Hickory creek 
and Jackson creek, but otherwise the drainage is essentially marginal 
or shore drainage. 

Beginning within a mile of the township line between Riverside and 
Lyons is a long level expanse, known as the 12-mile level, consisting of 
a succession of water expanses and Connecting straits or channels, from 
150 feet up to a quarter or an eighth of a mile in width, in places, and 
with varying depths up to 10 or 15 feet in localities; thèse water ex- 
panses having a mud bottom which seem to be more vegetable deposits 
than alluvial, and which indicate originally much greater depth, and 
margined in by a vegetable growth. Thèse expanses were for a long 
time used as ice fîelds by the ice interests which had their market in 
Chicago. Below the 12-mile level is a succession of ponds and shal- 
low connections in the rock, like Goose Lake and Round Lake, and 
others between Romeo and the 12-mile level. This whole stretch is 
well described in the original land survey as a succession of swamps, 
ponds, lakes, and marshes connected by currents. 

Below Romeo, which is 6 miles below Lyons, there is a declivity at 
the rate of 7 feet per mile from the Roaieo highway down to the head 
of Lake Joliet, a distance of 11 miles, pretty uniformly distributed. 
Thence for a distance of about 13 miles, between that and the mouth 
of the river, there are some 10 miles occupied by pools, or Lake Joliet, 
which has a length of nearly 6 miles and has a width of 500 to 900 feet, 
and a depth originally up to 15 or 20 feet, and then a pool of over a 
mile in length immediately below Treat's Island rapids ; then Lake Du 
Page, some 13 miles in length, with a width of about 350 feet on the 
average, and with a depth of 10 feet and upwards, thèse pools being 
connected by, intermediate. rapids like the one at Treat's Island and 
the one near the mouth of the Kankakee, and the reach of swifter and 
shallower water between the pool below Treat's Island and the head 
of Lake Du Page. Thèse distances are given only approximately, and 
to show; some of the characteristics' of the stream. This descrip-' 
tion applies to the Desplaines river as it was known up to about 1894, 
when the Sanitary Di.strict works changed the conditions very radically 
through the valley above the city of Joliet, between there and Lyons. 
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•or Riverside. The proportion of the Desplaines river itself from the 
€nd of the portage road to its mouth, or confluence with the Kankakee, 
that would consist of pools, would be about 60 per cent. The total 
■distance from the portage road to the confluence with the Kankakee is 
about 44.5 miles. In that distance there would be the so-called 12 
mile level, which is 13.7 miles, Lake Joliet, the pool below Treat's Is- 
land, and L,ake Du Page, aggregating 10 miles, and Goose Lake and 
Round Lake, and some other stretches unnamed, amounting in ail to 
about 27 or 28 miles, out of a total of 44.5. The distance from dam 
No. 1 to the mouth of the river is 15.72 miles, of which about 10 miles 
«onsists of pools. This stretch is now more particularly in question. 
The condition of thèse pools, if the Desplaines river were to run dry, 
that is, no water pass from pool to pool, would be that Lake Joliet 
would be practically available for boats as before ; the depth in it be- 
ing from 20 to 25 feet at the maximum, and a large proportion of it 
having more than 10 feet. 

The distance from Lake Michigan to the mouth of the Desplaines 
river is 58.32 miles, made up as f oUows : 

From Lake MlcWgan to Ashland avenue, which Is suhstantially 

at the forks of the South Branch of tlie Chicago river 5.5 miles 

Ashland avenue to Ogden dam, which is across the old portage 

slough, on the range Une, range 12, 13, north of Suiumit 8.3 

The so-ealled 12-mile level, actual length 13.7 

From 12-mile level to Isle la Cache ; . . 6.7 

Isle la Cache to dam No. 1 8.4 

Dam No. 1 to liead of LaUe Joliet 3. 

Head of Lake Joliet to mouth of Desplaines river 12.72 

58.32 

A gauge record kept at Riverside for a period of 20 years, from the 
year 1886 to 1904, both inclusive, shovved the water stood at above 18 
feet on the Riverside gauge an average of 4.3 days per year; at or 
above 13.8 feet an average of 47.6 days per year; at or above 13 feet 
an average of 73.2 days per year; at an élévation of 12.4 feet an aver- 
age of 116.2 days per year; at or above 11.85 feet an average of 
190.65 days per year. 

When the water stood at 10.5 at the head of the 12-mile level at 
Summit, corresponding to 13 feet on the Riverside gauge, and a vol- 
ume of 600 second feet, the water in the portage swamp and chan- 
nels Connecting with the Desplaines river would be flowing over to 
the Chicago river to the extent of the capacity of the trench that ex- 
isted below this level. During the 20-year period referred to water 
would hâve flowed over the Chicago divide on an average of 73.2 days 
per year. 

At ail élévations when the water at Summit stood at 11.73 or above, 
corresponding to an élévation of 13.8 on the Riverside gauge, and to 
a volume of 1,052 second feet, a boat drawing 15 inches of water could 
pass from the Desplaines river across the Mud Lake région and over 
the continental divide and into the Chicago river without making any 
portage between them. Such condition would hâve prevailed during 
the 20-year period an average of 47.6 days per year. 

At an élévation between 13.8 feet and 13 feet, the \vater would 
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gradually diminish in depth on the Chicago divide, and when a portage 
became first necessary it would be about 1 mile in length, and when it 
reached the level of 10.5 it would be 2 miles in length between the 
West fork at Wesl :n avenue, Chicago, and the beginning of deep wa- 
ter in Mud Lake. 

At an élévation between 13 feet and 12.4 feet on the Riverside gauge, 
boats could no longer pass between Mud Lake and the Desplaines river, 
except light, and be entirely stopped, and a portage of 1 or 2 miles 
would be required between Mud Lake and the .Desplaines river, in ad- 
dition to the portage of ^miles between the West fork and Mud Lake. 
In this condition there would be a substantial navigable depth of 15 
inches between Isle la Cache and Mount Juliet, a distance of 11 miles. 
Isle la Cache is located in the Desplaines river on the township Hne 
between the towns of Du Page and Lockport. 

At an élévation between 12.4 feet and 11.85 feet on the Riverside 
gauge, the Chicago divide would require the two portages mentioned, 
or the alternative of a 7-mile portage between the waters of the Chi- 
cago river and the Desplaines. The Desplaines would hâve a navigable 
depth of 12 to 15 inches, with possibly some deficiency in one or two 
localities ; from Romeo down to the head of Lake Joliet there would 
be sufficient water for a boat at the higher stages to go down partially 
loaded, and at the lower stages to go down light, but at the lower stages 
the cargo itself would require a transfer over the 11 miles from Isle 
la Cache to Mount Juliet. Ail the river below Lake Joliet would be 
navigated by discharging the cargo in part or wholly at Treat's Island, 
and near the mouth of the river. 

There has been no time when the Desplaines river ran absolutely dry, 
and there was not any water passing from pool to pool, except as it 
was artificially produced by the abstraction of water from the Des- 
plaines either for canal purposes during the time in which the Des- 
plaines was used in that connection as a feeder, or through the cutting 
down of the Chicago divide ând the draining of the water towards Chi- 
cago at médium and low stages. 

Changes in Despiaines River. — Varions changes hâve been made in 
the Desplaines river from its condition as it existed in a state of na- 
ture. The portage swamp région lying east of the range line at Sum- 
mit bas been drained and made tributary to the Chicago river, except 
so much as is tributary to the canal; this area amounting to 48 square 
miles. There has been added from the Sag région an area of about 
12 square miles, making the change below Lemont 36 square miles 
to be deducted from the former areas. The deficiency of rainfall, aver- 
aging 2.9 inches per year during the period of 20 years from 1887 to 
1910, computed ffom the Riverside gauge, would produce a deficiency 
in run-ofï of probably 15 or 20 per cent., and thé efl^ect of that would 
be to diminish both the' volume and duration for the stages of water 
exhibited in the table referred' to. There is also a deficiency in the 
run-off, due to the substantial clearing away of the forest-covered area 
of 5 per cent. There are changes which hâve aflfected the distribvition 
of the run-ofif. The clearing away of the forests has destroyed an élé- 
ment of control, which has diminished the control and the duration of 
the stages of water ; and in addition the restriction of ponds and lakes 
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and the drainage of wet lands, bogs, and marshes, and particularly the 
destruction of a spécial control existing in the portage swamp région 
and 12-mile level, ail of which under natural conditions prolong the 
stages of water. 

There hâve been radical changes in référence to the depletion of the 
water in the Desplaines river from a state of nature. The first change 
of significance was due to the construction of the Illinois and Michigan 
Canal in 1848. The effect of the construction of that canal upon the 
water in the lower Desplaines was a réduction of the drainage of the 
river below the dams at Joliet to less than 250 square miles out of a 
total of 1,428 square miles. Further interférence arose from the fact 
that the location of the canal along the south and east side of the val- 
ley caused the hill drainage to be tumed in part toward Chicago, and 
on the tangent between Summit and Bridgeport (in the southwestern 
part of Chicago) it ran across the south arm of Mud Lake, cutting ofif 
the drainage and réservoir control of that portion of the portage swamp 
région lying to the south of the canal. From 1866 to 1871 the Illinois 
and Michigan Canal was deepened, causing interférence with the flôw 
of the river. Further interférence was caused by the construction of 
ditches in the Mud Lake région, and by the érection of pumping works 
at Bridgeport in 1883. Interférence also occurred by reason of the 
construction of the river diversion by the Sanitary District in 1893-94, 
by which the Desplaines river was shifted to the west and north side 
of the Valley, so as to leave a site between the river as thus changed 
and the Illinois and Michigan Canal for the construction of the drain- 
age canal itself. Interférence has also been caused by inhabitation 
which has eut away forests,' thus curtailing the run-ofï, and there has 
been drainage of swamps and wet lands, and the destruction of ponds 
and lakes. The Sanitary and Ship Canal, which was completed in 
1892, joins the Desplaines at dam No. 1, 31.6 miles from Riverside, 
from which point its waters flow into and increase the current of the 
Desplaines. : '; 

Thèse varioiis changes hâve materially interfered with the flow of 
the river, and the conditions in the basin itself hâve been changed by 
the actual distribution of the flow. The Desplaines river has an im- 
perméable soil bottom, and the control that was exercised was surface 
control largely. The destruction of this surface control has afïected 
the flow of the water much more radically than would hâve been the 
rase had the ground been perméable. 

Use of Desplaines River. — From the latter part of the seventeenth 
century through the first third of the nineteenth century men engaged 
in the fur trade passed up and down the Chicago and Desplaines rivers 
in canoës and flatboats very regularly. Fourteen spécifie instances of 
the use of the Desplaines down to the year 1830 are shown in the évi- 
dence, as follows : Trips to Chicago : Joliet and Marquette, 1673 ; Per- 
rault, 1783; Joutel, 1688; Hubbard, 1819; Ebenezer Child, 1821; 
Tonty, 1680; La Salle, 1681; Fonda, 1825. Trips from Chicago: 
Father Membre, 1682; St. Cosme, 1698; Hubbard, 1818; Marquette, 
1674; Howard, 1790; Furman, 1830. Very many other trips made 
Huring the same period, not so well autheriticated, are disclosed in the 
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évidence, and numerous historical références to the Chicago-Illinois 
route. No doubt other instances of its use may properly be inferred, 
It was employed by the American Fur, .Company down to 1825, and 
then abandoned for other routes. The trial judge found, as the record 
shows, that there is. no évidence o^f actual navigation within the mem- 
ory of living men, and therefore there would be no présent interfér- 
ence with navigation by the building of the proposed dam. But it was 
held that the évidence shows the Desplaines a navigable water of the 
United States, preserved as sùch by the législation of Congress. 

In the early days the fvtr trade was a leading branch of commerce in 
thé Western world, and this trade was one of the characteristics of the 
Desplaines river. Large quantities of supplies of various kinds needed 
by the settlers in a new country were alsotransported over the Des- 
plaines during the same period in boats of the size and character then 
commbnly used in river commerce; this transportation being carried 
on between Chicago, St. Louis, and other points. Canoës of several 
tons burden were used ; some were 35 f eet long by 6 feet wide, some 
33 feet long by AYz feet widCj worked by paddles and occasionally a 
sail, and had a crew of eight men, carryinç as much as 6,000 pounds 
of freight as well as 1,000 pounds of provisions. The pirogues were 
marined by six or seven oars;, the bateaux were larger than the pi- 
rogues ; the Durham boatâ- were heavy freight craf t, 60 feet long, 8 
feet wide, 2 feet deep, with a capacity of 15 tons, drawing 20 inches 
of water. 

Commerce of this character existed until about the year 1825. After 
thatyear the fur trade, having receded to interior portions of Illinois, 
was reached more generally by horses. After the year 1848, when the 
Illinois and Michigan Canal was constructed, commerce that had ior- 
merly been carried on the Desplaines river was carried on the canal. 
Radical changes had taken place in the condition of the river as here- 
tofore shown, which resulted in a diminution of the flow in the river, 
and this was one of the causes for the nonuse of the river. 

Up to 1889 several dams had been built across the Desplaines river, 
to wit: Daggett's Mill, one half mile below Lpckport; dam No. 1, 10 
feet high, belonging to the state, Joliet; dam No. 2, 8 feet high, one- 
half mile below dam No. 1, also belonging to the state; Adams dam, 
6 feet high, and less than a half mile below dam No. 2. Formerly a 
dam existed at the foot of Lake Joliet, at Treat's Island, and also one 
at the foot of Lake Du Page. Thèse hâve long been abandoned. There 
are at the présent time no dams in the Desplaines between dam No. 
1 and the mouth of the river. Some of thèse dams were copstructed a,s 
early as the year 1835, and their existence in the river was a spurçe of 
'obstruction to the commerce that had formerly been carried on. There 
are also a considérable number of bridges of various kinds across the 
river. , • ■ ' ; : -, 

Is the river nœiigable within the.Act of 1899?, The main .question 
in the case is whether the évidence shows the Despla;ines a navigable 
stream ôf the United Sta.tès,. or one capable ofbearing: Interstate CQm- 
nierce via the Illinois and Mississippi, at the time;of the passag'ê of 
the acts of 1890 and 1899. If the river be decided navigable in faet. 
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though' not used;for navigation, the further question is whether the 
words "navigable river, or other navig>able water of the United States," 
includes a stream of navigable capacity, but not actually used in trans- 
portatioh for the ipast 75 years; ■ Jn other, words, does the act of 1899 
refer only to streams then actually used for Interstate commerce, or as 
well to rivers formerly nàvigated, like the Wiâconsin, Rock, and hun- 
dreds of other streams of perfect navigable capacity, but whose use 
long ago ceased as an instrument of commerce (except for water pow- 
ers) ? • , 

[1] The act of- 1890 (Act Sept. 19, 1890, c. 907, § 7, 26 Stat. 454) 
provides that dams or other structures in navigable waters of the Unit- 
ed States shall not be built without authority of the Secretary of War, 
and the act of 1899 that when such navigable waters are whoUy within 
a State, such structures may be built under authority of the state Lég- 
islature if the plans are submitted to and approved by the Chief of 
Engineers and the Secretary of War. Under this législation it has 
been established' that dams or other structures may be built only by 
joint assent of the national and state governments. The effect of thé 
act of 1899, "réasonably interpreted, is to make the érection of a struc- 
ture in a navigable river, within the limits of a state, dépend upon the 
concurrent or joint assent of both the national government and the state 
government. The. Secretary of War, acting under the authority con- 
ferred by Congress, may assent to the érection by private parties of 
such a structure. Without such assent the structure cannot be erected 
by them. But under existing législation they must, before proceeding 
under such authority, obtain also the assent of the state acting by its 
constituted agencies." Cummings v. Chicago, 188 U. S. 410, 23 Sup. 
et. 472, 47 L. Ed. 525, approved in Gring v. Ives, 222 U. S. 370, 32 
Sup. Ct. 167, 56 L. Ed. 235 ; Simpson v. Shepard, 230 U. S. 352, 408, 
33 Sup. Ct. 729, 57 L. Ed. 1511, 1543, 48 L. R. A. (N. S.) 1151, Ann. 
Cas. 1916A, 18; Montgomery v. Portland, 190 U. S. 89, 23 Sup. Ct. 
735, 47 L. Ed. 965. See, also, Cobb v. Lincoln Park, 202 111. 427, 67 
N. E. 5, 63 L. R. A. 264, 95 Am. St. Rep. 258. 

It is argued that the act of 1899 was passed under the constitutional 
power to regulate interstàte commerce, and as no such commerce on 
the Desplaines then existed the statute can bave no application, and 
that if the statute be construed to reach beyond this it was to that ex- 
tent beyond the législative power Even so it might be sustained under 
the war power. We hâve lately had a significant reminder of the in- 
adequacy of railroad transportation in a time of stress. 

[2] But, however this may be, we think streams of actual navigable 
capacity, but n<?t now used for interstàte commerce, are within congres- 
sional power to préserve for purposes of future transportation, and 
that the act of 1899 applies to such streams. If this is not the prdper 
construction, very few interstàte streams are within its terms. The 
Wisconsin rivefj that great water routé of early times between the St. 
Lawrence and the Mississippi' could be destroyed if the state permit- 
ted. The Rock river inWisponsinând Illinois, a stream in its hàtural 
state completely navigable from Lake Koshkonqrjg to the Mississippi, 
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would be under no government protection, hovvever important for fu- 
ture need. It might be covered with business blocks in cities lying upon 
it, as was permitted by the Wisconsin Suprême Court in State v. Car- 
penter, 68 Wis. 165, 31 N. W. 730, 60 Am. Rep. 848. Hundreds of 
like streams, immensely important to the future welfare of the coun- 
try, on this theory could never corne within the reach of congressional 
power, except possibly through restoration by the states. We are un- 
willing to assent to this narrow view of the purpose of the act of 1899, 
and think it should be construed to refer to navigable capacity (which 
is the test of navigable water), and not rigidly restricted to streams 
floating interstate or foreign commerce at the time of its passage. The 
question has never been decided by the Suprême Court or other fédéral 
tribunal. 

The disposition of this case upon thèse facts may therefore well be 
narrowed down to the question: Was the Desplaines river navigable 
in its natural condition? 

[3] The purpose of the provision referred to in the Ordinance of 
1787 was not to déclare or make the Desplaines river, or other water- 
ways within the ceded territory, navigable waters of the United States, 
but only to define rights which dépend on its existence. Illinois v. 
Economy Light & Power Co., 234 U. S. 497, 523, 34 Sup. Ct. 933, 58 
L. Ed. 1429. A further purpose was to retain forever the free and 
unrestricted use to the people of the country of any and ail waterways 
then known to be navigable, or waterways that might thereafter be 
used by the people in the more remote parts of the country, for the 
purposes of commerce. In respect to waterways no additional power 
was granted by the ordinance to the newly created territory, either ;it 
the time of the cession or in 1818, when Illinois was admitted to the 
Union, over the power held by the original 13 states, and the United 
States relinquished or lost none of its original power and control over 
the spécifie things included within its jurisdiction, one of the most 
important of which was the waterways. 

The purpose of the Ordinance of 1787 is clearly stated by the court 
in The Montello, 20 Wall. 430, 444 (22 L. Ed. 391) : 

"To préserve the natural eharacter of ail the rivers leading into the Missis- 
sippi and St. Lawrence, and to prevent a nionopoly of their waters, was the 
purpose of the Ordinance of 1787 declarlng them to be free to the public." 

It is immaterial to inquire whether the ordinance is still in force, or 
was superseded by the Illinois Enabling Act, or the act of admission, 
because the same principle is preserved in those statutes, and in the 
Illinois Constitution. It is very évident that froni the earliest days the 
intention of Congress has been to retain in the public for ail time the 
right to the use of streams of navigable capacity. Act Cong. May 18, 
1796, c. 29, 1 Stat. 464, entitled "An act providing for the sale of lands 
of the United States in the territory northwest of the river Ohio, and 
above the mouth of the Kentucky river," provides in section 9: 

"And be it further enacted that ail navigable rivers within the territory 
to be dlsposed of by vlrtue of this act, sliall be deemed to be and remain 
public highways." (Comp. St. S 4918.) 
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Act Cong. March 26, 1804, c. 35, 2 Stat. 279, entitled "An act mak- 

îng provision for the disposai of public lands in the Indiana Territory, 

and for other purposes," provides in section 6 : 

"That ail navigable rivers, creeks and watei-s, wlthin the Indiana Territory, 
shall be deemed to be and remain public hlghways." 

[4] The contention of counsel for appellant that the carrying places 
between the streams cannot be held to be within the intent of Congress 
in preserving the right to the use of navigable streams, is not material 
in this case, for the reason that in the progress and improvement in 
the means and methods of transporting commerce those carrying places 
hâve become unnecessary. The fur trader of the early days had but 
one way to make his trip from Chicago to St. Louis ; the waterways 
and the carrying places between. But the f act that changing methods 
hâve dispensed with the necessity for using the carrying places does 
not lessen in any degree the value of the navigable portions of the 
streams. It is also to be noted that the statutes of 1796 and 1804 re- 
ferred to do not mention carrying places, but only refer to the water- 
ways. If the carrying places were deemed of equal importance with 
the waterways they would undoubtedly hâve been mentioned in thèse 
acts. 

In the leading case of The Montello, 87 U. S. (20 Wall.) 430, at page 
441, 22 L. Ed. 391, the court said: 

"And, independently of tbe Ordinance of 1787, declarlng the 'navigable 
waters' leading into the Mississippi and St. Lawrence to be 'common high- 
ways,' the true test of the navigabillty of a stream does not dépend on the 
mode by which commerce Is, or may be, conducted, nor the difficulties attend- 
Ing navigation. If this were so, the public would be deprived of the use 
of many of the large riVers of the eountry over which rafts of lumber of great 
value are constantly taken to market. 

"It would be a narrow rule to hold that in this eountry, unless a river was 
capable of being navigated by steam or sail vessels, it could not be treated as 
a public highway. The capability of use by the public for purposes of trans- 
portation and commerce affords the true crlterion of the navigabllity of a 
river, rather than the estent and raanner of that use. If it be capable in its 
natural state of being used for purposes of commerce, no matter In what 
mode the commerce may be conducted, it is navigable In fact, and becomes 
in law a public river or highway. Vessels of any kind that can float upon 
the v/ater, whether propelled by animal power, by the wlnd, or by the agency 
of steam. are, or may become, the mode by which a vast commerce can be 
conducted, and it would be a njischievous rule that would exclude either in 
determining the navigabillty of a river. It is not, however, as Chief Justice 
Shaw said ([Rowe v. Granité Bridge Corp. (Mass.)] 21 PIck. 344), 'every small 
creek In which a fishing skiff or gunning canoë can be made to float at hlgh 
water which is deemed navigable, but, in order to give it the character of a 
navigable stream, it must be generally and commonly useful to some pur- 
pose of trade or agriculture.' • • • But the vital and essentlal point Is 
w-hether the natural navigation of the river is such that it affords a channel 
for useful commerce. If this be so the river Is navigable in fact, although 
its navigation may be encompassed with difficulties by reason of natural bar- 
riers, such as rapids and sand bars." 

In Miller v. Mayor of New York, 109 U. S. 385, at page 395, 3 Sup. 
Ct. 228, at page 234, 27 L. Ed. 971, the court said : 

"The power vested in Congress to regulate commerce with foreign na- 
tions and among the several states includes the control of the navigable wa- 
25CF.— 51 
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ters ot the Uriited States so far as inay be necéssnry to Insuré llielr free naT- 
igation, and by 'navigable waters' are meant such as are navigable in fact, 
and whlch by themselves or their connection wlth other waters foriu a con- 
tinuous charmel for commerce vylth foreîgn countrles or atiloiïg the states" — 
citing The Daniel 'Bail, 10 Wall. 557, 19 L. Ed. 999. 

In The Daniel Bail, 10 Wall. 557, at page 563, 19 L. Ed. 999, the 
court said: 

"Tliose rivers niust be regarded as • * * navigable rlvers in law wliich 
are navigable in fact. And tbey are navigable in fact vehen they are iised, or 
are susceptible àt being used, in their ordlnary condition, as highways for 
commerce, over which trade and travel are or may be conducted in the cus- 
tomary modes of trade and travel on water. And they constltute navigable 
waters of the United States, * • * wlien they form in their ordinary 
condition by themselves, or by uniting with other waters, a continued high- 
way over which commerce is or may be carried on with other statea or for- 
eign countries in the customary modes in whieh such commerce is condiict- 
ed by water." 

In St. Anthony Falls Water Power Co. v. Board of Commissioners, 
168 U. S. 349, 18 Sup. Ct. 157, 42 L. Ed. 497, the Mississippi river at 
and above St. Anthony Falls, Minneapolis, was held navigable. The 
court say: 

"In order to be navigable, it is not necessary that it should be deep enough 
to admit the passage of boats at ail portions of the stream." 

[5, 6] Navigability does not dépend on the amount of tonnage, depth 
of water, width of the stream, nor the use at some time for commerce. 
Navigability' is determined by natural conditions. Gaston v. Mace, 33 
W. Va. 14, 10 S. E. 60, 5 E. R. A. 392, 25 Am. St. Rep. 848. Neither 
character of craft nor relative ease or difficulty of navigation are tests 
of navigability. State v. Pacific Guano Co., 22 S. C. 50. "The test of 
navigability is navigable capacity without regard to the character of 
the craft, the business done, the ease of navigation, the surroundings of 
the stream." Heyward v. Farmers Mining Co., 42 S. C. 139, 19 S. 
E. 963, 20 S. E. 64, 28 L. R. A. 42, 46 Am. St. Rep. 702. In Stratton v. 
Currier, 81 Mo. 497, the court held as correct an instruction that, the 
stream being of sufficient capacity to float logs, the public had a right 
to its use for that purpose. So in this case, the Desplaines river hav- 
ing the capacity to carry Interstate and foreign commerce, the public 
has the right to its use. In Moore v. Sanbornç, 2 Mich. 519, 59 Am. 
Dec. 209, the court holds that navigability consists in the capacity for 
valuable floatage. This case also holds that the Ordinance of 1787 
supersedes the common-law doctrine of the neCëssity of usage or cus- 
totn to éstâblish a public: right. In Burroughs v. Whitwam, 59 Mich. 
279, 26 N. W. 491, the court held that the Ordinance of 1787 was in- 
tended to apply to such streams as wére then çommon highways for 
canoës or bateaux in the commerce betWeen the northwestern wilder- 
ness and the settled portions of the; Upited States and foreign coun- 
tries, and to such rivers not then in use as wou|d by law be embraced 
in the définition of navigable waterg.: In Ten,Eyck v. Town of Wlar- 
wiçk, 75 Hun,. 562, at page 566, 27 N. Y. Supp. 536, at page 539, the 
court follows the reasoning in many of the cases cited, and says : 
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"That is, streams must be capable, in their natural ; condition, of floating 
commodities to market" — citing arid quotlng Morgan v. King, 35 N. Y, 461, 91 
Am. Dec. 58.. , 

In the latter case the court said: 

"ïhe true rule is that the public liave a right of way In every Btream 
whicli is capable, iji Its natural state and its ordinary volume of water, of 
transporting, iri a' coMItlon fit for market, the products of the forests or 
mines, or of thetillage of the soil upon its banks. ♦ * * Nor Is it essen- 
tial to the ea.sement thaf the capacity of the stream, as above deflned, should 
be continuons, or, iri other words, that its ordinary state, at ail seasons of 
the year, should bé such as to niaké it navigable. If it is ordinarily subjject to 
periodical fluctuations In the volume and height of its water, attributable 
to natural causes, and' recurrtag as regularly as the seasons, and if Its perîods 
of high water or navigable capacity ordinarily continue a sufflcient length 
of time to make it usefulas a hlghway, it is subject to the public easeméut." 

In Wadsworth,Adm'r,v.' Smith, 11 Me. 278, 26 Am. Dec. 525, it 
is held : 

"Those [strearnS] which are sufiiciently large to bear boats or barges, or 
to be of public use in the transportation of property, are highways by water, 
over which the public hâve a common riglit." 

In Brown v. Chadbourne, 31 Me. 11, at page 22, 50 Am. Dec. 641, 
the court ^aid : , 

"A distinguishing criterion consists in the fltness to answer the wants of 
those, whose business- require its use. Its perfect adaptation to such use may 
not exist at ail tlmès, although the right to it may continue, and be exercised 
whenever an opportunity occurs. In many rivers, where the tide ebbs and 
llows, the public are deprived of their use for navigation during the reflux of 
their waters. A way, over which one has a right to pass, may be periodically 
covered with water. In high northern latitudes, most fresh water rivers are 
frozen over during several months of the year." 

The statément, "A way, over which one has a right to pass, may be 
periodically covered with water," gives rise to the suggestion that a 
river in the latitude of the Desplaines is ordinarily frozen over during 
some of the winter months; and in a new country, where the roads, 
if any, are very poor and inadéquate, such a river would afford an ex- 
cellent highway, at least in many places, for teams drawing sleighs. 
In Lewis v. Cofféy County, 77 Ala. 190, at page 193 (54 Am. Rep. 55), 
the court said: ' 

"We do not understand that, to constltute a navigable stream, it is requisite 
there shall be sutficient water for the common uses of trade and commerce 
during ail seasons of the year. It must, however, as the results of natural 
causes, be capable of valuable floatage periodically during the year, and so 
continue long enough at each period to make it susceptible of bénéficiai use 
to the public." 

The same doctrine is announced in Morrison Bros. & Co. v. Cole- 
man, 87 Ala. 655, 6 South. 374, 5 L. R. A. 384. In Little Rock, etc., 
R. R. v. Brooks, 43 Am. Rep. 277 (39 Ark. 403), the court, after dis- 
cussing the question of what constitutes navigable capacity, says: 

"The true criterion is the dictate of sound business common sensé, and 
dépends on the usefulness of the stream to the population of its banks, as a 
means of carrying off the products of their fields and forests, or bringing to 
them articles of merchandise. If in its natural state. without artiflcial im- 
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provements, ît tnay be prudently relied ùpbn and usM for that purpose at 
some'seasons of the yeaf, recurring wlth tolerable regularlty, then, in the 
American sensé, It Is navigable, although the annual time may not be very 
long. Products may be ready and boats prepared, a^id it may thus become 
a very great convenlence and materlally prombte tbe comfort, and advance 
the prosperlty of the community." 

See Carter v. Thurston, 58 N. H. 104, 42 Am. Rep. 584. 

In East Hoquiam Boom & Logging Co. v. Neeson et al., 20 Wash. 
142, 54 Pac. 1001, the court holds it to- be well settled that a stream 
Which can only be made navigable or flôatable by artificial means is 
not ,a public highway, citing a number of cases.,, In Kamm v. Nor- 
mand, 50 Or. 9, 91 Pac. 448, 11 L. R. A, (N.. S.) 290, 126 Am. St. 
Rep. 698, the court, after an extensive review of the authorities, holds 
that a stream to be navigable or floatable for sawlogs must be capable 
in its natural condition at ordinary recurring f reshets of being suc- 
cessfully and profitably used for that purpose. 

Under thèse authorities it seems clear. that, the; Desplaines river, hav- 
ing been used as an interstate highway of commerce: from 1673 to 1825 
in the only kind of commerce then existing, is to be deemed bf nav- 
ig'able capacity and a navigable stream within the Ordinance of 1787 
ând the acts of Congress of May 18, 1796 and Ma-rch 26, 1804, by 
which Congress specifically took jurisdiction over navigable streams 
and declared that they should forever remain public highways. The 
river is a continuons stretch of wàter from Rivefàide to its mouth, and 
although there is a rapid, and in places shàllovv water, wîth boulders 
and obstructions, yet thèse things do not afïect its navigable capacity. 
The same may be said of the upper part of the IlHnois river above the 
heald of steamboat navigation. We hâve no hesitàtioii in deciding that 
both streams are navigable and are within the act of 1899. 

[7] The only hésitation we. bavehad in this case is on, account of 
the décision of the Suprême Court of Illinois in Peaple v. Economy 
Light, & Power Co., 241 111. 290, 89 N,, E. 7«), .The différence in the 
records in the two cases would not, perhaps, warrant a différent con- 
clusion, although the évidence hère is somewhat stronger in fayor of 
navigability than in that case. Taking, as.we do, a différent view as 
to the force and effect of the historical accounta of the early use of 
the river, and being clear that it is in f act a navigable stream, we f eel 
that we should follow pur own views, 

Decree afïirmed. 
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COLDWRLL V. UXITED STATES. 
(Circuit Coiut of Ap])eals, Fii'st Circuit. Muroli 27, 1919.) 
Ko. 13G0. ■ • 

1. CKixnxAi. T.Aw <S=>1 144(10) — Ueview— Pbksuiiption'— Abkkxce of EvinE.NCE. 

Where tlie évidence on wlUcli tlie aury returned veiilirt of ^uilt^ Juis 
not been re])orte(l, tlie Circuit Court nf Apiietils niust ac<'Pi)t the verdict 
as full.v sustaiuod by the évidence, if tbe iillegutions in the indictmeut 
were sufficient in law to sustain it. 

2. WaR ®=34 — ESPION'AOE ACT— INDICTSJEINT. 

Facts set out in indictnient charsins défendant with willfully attempt- 
ing to cause insubordination, disloyalty, matiny, and refusai of duty in 
the niilitary and naval forcés of the United States, etc., h eld to constitute 
a violation" of Espionage Aqt June 15, 1917, tit. 1, § 3 (Corap. St. 1918, § 
10212c). 
;î.- Wah <©==>4 — Esi'ioxACE AcT— Attemi't TO Cau.SE I-Nsuboiçoinatiox— Circum- 

STANOES. ' ' ' ■ 

The time and place when and where statements cbilrgcd to hâve bcen 
violative of Espionage x\ct (Comp. St. 1918. § 10212a et aeq.), were made 
by défendant, and ail the surroiniding circunistances, should Ije consid- 
ei'ed by the .iury in reaching a conclusion as to whetlïer tbeir utterance 
constituted thé attemp.t charged to cause insubordination in the iuilltary 
service of tbe United States, as well as defendaut's- intent In making 
them. 

4. Army and Navy ©=540 — EsPioxAciE Act— Obstkucïxox oe Kecrciting. 

Indictnient charging défendant with willfully obstructing the reeruit- 
ing and enlistnient service of the T.'nited States, by niaUing certain state- 
ments in addres.sing a ])ubIio meeting, in violation of Espionage Act Jiuie 
15, 1917, tit. 1, § ;i (Conip. St.- 1918, §. 10212c), Iteld suiHcient. , 

5. War' <S=>4 — EsproNAOE Act — I'.vcitement of iNsunoRDiNATiOx. 

■ The language of Espionage Act. June 15, 1917, tit.l,^ ;i.(Conip. St. 1918, 
§ 10212c). making it an offense willfully to attenipt to cause insubordi- 
nation, disloyalty, nuitiny, and refusai of duty in tbe niiiitary and naval 
forces of tbe TJnited States, or willfuU.v to obstruct tbe recruiting or en- 
listnient service, is hroad enough to incUidè statements calculated to pro- 
duce such results when made in présence of persons not Jn the military 
or naval forces, iirovlding tliey are willfully made and with the intent 
specified. 

6. War ig=4 — ICspioxaoe Act— I-Ncitemkxt of Insubordisation ix Miutary 

Service — OnsTRucTiox of Recbuitixo— Questions tok Jvttx., 

Wliether défendant"» statements in addressing a pul)lic meeting, not con- 
sisllng of soldiers and sailors, under the circulnstances' constituted an 
attenipt to cause insuliordination, etc., in the military and naval forces 
of tiie United Stat(>s, or obstruction of the recruiting or enllstment serv- 
ice of the countr.v, in violation of Espionage Act June 15, 1917, tit. 1, § 3 
(Comp. St. 1918, § 10212c), were questions for tlie jury. 

7. War <@==>4 — Espioxage Act— Ixciteiient of Ixsukordixation, etc. — In- 

bictme.xt. 

An indictnient charging défendant witb violation of Espionage Act 
June 15, 1917, tit. 1, § P, (Comp. St. 191S, § 10212c), in tbat his speech to 
a public meeting was made with intent to cause insubordination, disloy- 
alty, etc., in tbe military and naval forces of the United- States, etc., hcld 
not insuéicient, as not alle,ging that défendant'» utteranees caused any in- 
jury to the military or naval service and to the United States. 

«=3For other cases see same topic & KEY-NUMBER In aU Key-Xurabered Dlgests & ludexes 
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8. Waib <©=>4 — EspioNAGE AcT— Incitement of Insubordixatiox, etc.— In- 
struction. 

In a prosecutlon for violation of Ësplonage Act June 15, 1917, tlt. 1, § 
3 (COmp: St. 1918, § 10212c), instructions submitting the questions of the 
likelihood of defendant's utterances to produce insubordination or re- 
fusai of duty in the milltary service, or obstruction of the recruitlng and 
enlistment service, and the Intent wlth whlch they vcere made, held 
proper. 

0. OBiinNAL LiAW <S=»371(1) — EsPioNAGE Act— Incitement of Insubordina- 
tion, ETC.— Evidence. 

In prosecutlon for violation of Esplonage Act .Tune 15, 1917, tlt. 1, § 3 
(Ck)mp. St. 1918, § 10212c), by Inciting insubordination in the milltary 
service and obstructlng recruitlng, clrculars dlstrlbuted by défendant be- 
fore passage of act, urglng that persons to whose hands they might corne 
should fail to reglster under the Draft Act, etc., also prier statements 
in regard to conscription made by défendant, held admissible to show In- 
tent with which défendant made statements on whlch his prosecutlon was 
based, though he had been indlcted for the offense of dlstrlbutlng the clr- 
culars. 

In Error to the District Court of the United States for the Dis- 
trict Court of Rhode Island ; Arthur L,. Brown, Judge. 

Joseph M. Coldwell was convicted of violating the Espionage Act, 
atid he brings error. Affirmed. 

Anthony V. Pettine, of Providence, R. I. (Luigi de Pasquale, of 
Providence, R. I., on the brief), for plaintiff in error. 
Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

JOHNSON, Circuit Judge. Joseph M. Coldwell, the défendant be- 
low, was indicted and convicted in the District Court of Rhode Island, 
under title 1, § 3, of the act of Congress approved June 15, 1917, c. 
30, 40 Stat. 219, known as the Espionage Act (Comp. St. 1918, § 
10212c), which is as foUoWs : 

"Sec. 3. Whoever, when the United States is at war, shall willfully make 
or convey false reports or false statements witli intent to Interfère wlth the 
opération or success of the milltary or naval forces of the United States or 
to promote the success of Its enemies and whoever, when the United States 
is at war, shall wilfully cause or attempt to cause insubordination, disloyalty, 
mutlny, or refusai of duty. In the milltary or naval forces of the United 
States, or shall wilfully obstruct the recruitlng or enlistment service of the 
United States, to the ialury of the service or of the United States, shall be 
punlshed by a fine of not more than $10,000 or imprisonment for not more 
■ than twenty years, or both." 

The indictment contained eight counts and he was tried on the 
first four. He was charged in two counts with willfully attempting to 
cause insubordination, disloyalty, mittiny, and refusai of duty in the 
military and naval forces of the United States, and in two other counts 
with willfully obstructing the recruitlng and enlistment service of the 
United States, by naaking the following statements in addressing a 
public meeting hçld ,in the People's Eorum at Providence, R. I., on 
the 1.3th dayof January,. 1918, the United States being then at war 
with the Impérial Qërman Government, in the présence and hearing 
of 500 persons to tlie grand'jurors unknown: 

®53For other caaes see same topic fi KEY-'NUMBBB in ai! Key-NumberedDigeats & Indexes 
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"Diinn, Yaiiyar. and IliJlor, who are to serre 20 years in tlie Atlanta. peni- 
tontiary, are victinis of a dainnsible System of government, for which those^ 
who supiwrt it are dlrectly re^ponsiWe." ' ! 

"Law is of 110 avail now. It sleeps in America during tlie wàr. Dunn, 
Yanyar, aud Hilier arc guilty of no crimes;; Xliey merely refused to ber 
conie imiformed murdercrs." . , , . 

In a long parenthesis, in the vvay of inntiendo, it was set eut iii each 
count that John T. Dunn, Théodore Hillèi", 'ànd Adolph Fred Yanyar, 
résidents of Rhode Island, were on the 5th day of Jtirie, 1917, betweeri 
the âges of 21 and 30, both inclusive, and required by law to register 
under the provisions of Act May 18, 1917, c. 15, 40 Stat. 76 (Comp. 
St. 1918, §§ 2019a, 2019b, 2044a-2044k), the proclamation of the Prési- 
dent, and régulations issued by the Président thereunder, and became 
members of the United States army by virtue of the provisions of the 
act of May 18, 1917, and the régulations issued thereunder by the Prés- 
ident; that they refused to serve as soldiers in the United States 
army, and were tried for désertion from the service of the United 
States, before a gênerai court-martial of the United States army, and 
convicted and sentenced to be dishonorably discharged from the serv- 
ice and to forfeit ail pay and allowances due and to become due, and to 
be confined at hard labor at such place as the reviewing authority 
might direct, for 20 years ; and that the sentence of said court-martial 
was duly approved, and the United States penitentiary at Atlanta, Ga., 
designated as the place of confinement. The necessary intent was al- 
leged in each count. 

To each of the counts in the indictment the défendant filed a de- 
murrer, assigning in each the f ollowing grounds : 

First. That the facts therein set forth are not in violation of section 
3 of the Espionage Act, so called. 

Second. That it does not appear in said count that the divers per- 
sons whom the said défendant is alleged to hâve addressed were per- 
sons in the military or naval forces of the United States. 

Third. That it does not appear in said count that the alleged utter- 
ances of the said défendant caused any injury to the military or naval 
service and to the United States. 

Fourth. That said count of said indictment does not set eut facts 
which constitute any offense against the laws of the United States. 

Fifth. That said count of said indictment charges no ofïense known 
to the law. 

The demurrers were overruled, and at the trial a motion to quash 
the indictment for the causes assigned in the demurrers was filed, which 
was denied. At the close of the testimony the défendant mo.ved the 
direction of a verdict of acquittai for the f ollowing reasons : 

That the government had failed to show any facts in violation of 
section 3 of the Espionage Act, so called, or that any person addressed 
by the said défendant was in the military or naval service of the Unit- 
ed States, or that the alleged utterances of the said défendant caused 
any injury to the military or naval service or to the United States, or 
that the alleged utterances were made with the intent charged in the 
indictment ; that there was à variance between the proof and the al- 
légations in the indictment, in that the indictment alleged that the 
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utterances were made "in addressing a public meeting in said Provi- 
dence, at which said meeting a large number of persons, to wit, five 
hundred, were présent whose names are to the grand jurors uni<nown," 
whereas, in truth and as a matter of fact, the government proved that 
the persons were actually known to the grand jurors. 

This motion was denied, and the défendant, having been f ound guil- 
ty by the jury on the first foiir counts in the indictment, was sentenced 
to serve a term of imprisonment of three years at hard labor in the 
United States penitentiary at Atlanta, Ga., on each count, said terms to 
run concurrently. 

[ 1 ] Tha défendant seasonably excepted to the overruling of his de- 
murrers, the déniai of his motions, and the admission of évidence re- 
lating to the circulation by him of certain circulars prior to the passage 
of the Espionage Act, and thèse rulings are assigned as error. No er- 
ror is assigned because of any instructions given in the charge of the 
presiding judge to the jury, and at its close counsel for the plaintiff 
in error said he was perfectly satisfied with it. The évidence upon 
which the jury returned their verdict of guilty has net been reported. 
The court submitted to them, the détermination of whether the words 
were spoken substantially as, alleged, and, if so, whether they were 
adapted to create the offenses charged, and also the intent with which 
they were uttered ; and we must accept the verdict of the jury in favor 
of the government on thèse issues as fully sustained by the évidence, 
provided the allégations in the indictment were sufficient in law to sus- 
tain it. 

[2] The first ground of demurrer is that the facts set forth do not 
constitute a violation of section 3 of the Espionage Act. This act was 
amended on May 16, 1918, by adding thereto the following: 

"Wlioever, wheii the United Stntes Is at war, shall wilfully utter, priiit, 
Write, or piibli.sli any disloyal, profane, scurrilous, or abusive language abour, 
the form of government of the United States, or tlie Constitution of tîie Unit- 
ed State.s, or the military or naval forces of the United States, or the flag 
of the United States, or the liniform of the arniy or navy ot the United 
States, or any language intended to bring the form of government of the 
United States, or the Constitution of the United States, or the military or 
naval forces of the United States, pr the flag of the United States, or tiio 
uniform of the army or navy of the t'nlted States into eontenipt, scorn, con- 
tumely or disrepute." Chapter 75, § 1 iComp. St. lOlS, § l()212c). 

It is contended in argument that, as the défendant was charged with 
uttering the words set out in the indictment, before the passage of 
this amendment, this is proof that, without it, the alleged utterances 
would not be pénal. The amendment, however, does not relate to 
the offenses with which the défendant was charged, but to other and 
distinct offenses, which may be committed by utterances in regard to 
the form of government of tlie United States, the military or naval 
forces or the ilag of the United States, or the uniform of the army 
or navy of the United States, or by language intended to bring the 
form of government of the United States, the military and naval forces, 
the flag, or thfe uniform, into contempt, scorn, contumely, or disrepute. 

The System of government to which the alleged statements of the 
défendant related was plainly the system of raising an army, which 
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had been provided by the Conscription Act, passed by Congress, and 
the régulations promulgated by the Président by authority of that act. 
The characterization of that act and thèse régulations as "a damnable 
System of government," and of those who had been sentenced because 
of violation of thèse régulations as "victims" of such a System, for 
which those would be responsible who supported it, could be found by 
the jury, under the circuiTistances and the intent set out in the indict- 
ment, an attempt "to cause insubordination, disloyalty, mutiny or 
refusai of duty," not only on the part of those who had become, by 
registration and the régulations which had been prescribed under the 
Sélective Draft Act, mernbers of the mihtary and naval forces of the 
United States, but also of those who under the act and régulations 
were required to perf orm any duty. 

It is urged by counsel that, when the défendant said that the three 
parties named had been guilty of no crime, he had in mind that they 
had never been inducted into the military service and that they there- 
fore could not possibly be guilty of désertion, or, in other words, that 
one cannot désert that which he never joined. But in the innuendo it 
is alleged that they had become members of the United States army 
by virtue of the provisions of the act of May 18, 1917, and had re- 
fused to serve as soldiers in the United States army, and were tried 
for désertion from that service before a gênerai court-inartial, and 
convicted, and afterwards sentenced, which sentence was duly ap- 
proved by the proper military officers. The justification of their con- 
duct, as stated by the plaintiff in errpr, was, not that they had been 
convicted of an offense which they had not committed, but that "they 
merely refused to become uniformed murderers." Certainly the use 
of such language could be iiiterpreted as an attempt to encourage oth- 
ers to imitate their conduct, and an attempt to breed a spirit of rébel- 
lion and disobedience to military law, and also to the requirements 
of the Sélective Draft Act, in the mind of one who had already been 
inducted into the military or naval forces, or of one who had not yet 
been inducted into the military or naval service, but was liable to be in- 
ducted into that service, by causing him to feel that the service into 
which he had been or might be called was not an honorable one, in 
défense of high ideals and the protection of the popular institutions 
to which he owed allegiance, but that when clothed in the uniform of 
his country he would be driven to commit acts of murder. 

[3] The time and place when and where the alleged statements were 
made by the défendant, and ail the surrounding circumstances, could 
be considered by the jury, and were properly for their considération, 
in arriving at a conclusion in regard to whether their utterance con- 
stituted the attempt charged as well as thé intent of the défendant 
in making them. The language attributed to the défendant does not 
call for any légal or expert knowledge in its interprétation, and the 
jury was as well able to judge of its adaptabihty to produce the re- 
sults alleged as the court. 

[4] Was the offense of obstructing the recruiting and enlistment 
service of the United States with willfùl. intent siifficiently charged in 
thèse counts.'' The government had devised an elaborate scheme with 
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thé régulations which had been promulgated for calling into the mili- 
tai*y service those between the agésof 21 and 30, inclusive. 

We hâve only to corisider the efféct that rhight hâve been produced 
if àny ' considérable riumber of men within the drûft âge had been in- 
duced to believe that the System which had been inaugurated was a 
"damnâble" one, ând that service in the naval or military forces might 
make them murderers, to reach the conclusion that the attempt to 
implant such a feeling in their minds would obstruct the recruiting 
and enlistment service of the United States. In order to obstruct it 
is not necessary that enlistment be actually prevènted, or that any one 
be persuaded from complying with any of the provisions of the Con- 
scription Act. The statute forbids the willful création of any ob- 
struction that makes the enforcement of the recruiting or enlistment 
laws more diffîcult, provided the intent to obstruct is présent ; and it 
is a sufficient allégation of the offense if language is alleged to hâve 
been vi^illfully used by the défendant which was calculated to make en- 
listment or recruiting more diffîcult, provided the intent to effect this 
resuit is also alleged. 

[5, 6] The second ground upon which the several counts in the in- 
dictment are alleged to be insufficient is that it does not appear in 
them that the persons whom the défendant is alleged to hâve ad- 
dressed were in the military or naval forces of the United States. 
The act makes it an offense to willfully "attempt to cause insubordi- 
nation, disloyalty, mutiny or refusai of duty in the military or naval 
forces of the United States,"' or to "willfully obstruct the recruiting 
or enlistment service of the United States," and its language is broad 
enough to include statements calculated to produce thèse results, when 
made in the présence of persons who are not in the military or naval 
forces of the United States, provided they are willfully made and with 
the intent set out in the act. Whether the statements alleged to bave 
been made constituted, under the circumstances, an attempt "to cause 
insubordination, disloyalty, mutiny or refusai of duty in the military or 
naval forces of the United States," or an obstruction of "the recruit- 
ing or enlistment service of the United States to the injury of the 
service or of the United States," were questions for the jury. 
; [7] It is also urged that the counts were insufficient, because it is 
not alleged that the utterances with which the défendant was charged 
"caused any injury to the military or naval service and to the United 
States " 

In United States v. Krafft, 249 Fed. 919, 162 C. C. A. 117, L. R. A. 
1918F, 402, in which a writ of certiorari to review the décision of the 
Circuit Court of Appeals for the Third Circuit was denied by the 
United States Suprême Court, without opinion (247 U. S. 520, 38 
Sup. Ct. 582, 62 L. Ed. 1246), it was held that violation of this stat- 
ute is not dépendent upon any one actually being influenced by the 
language used, and "that ail that need be shown is use of language which 
would be likely to cause mutiny, disloyalty, or insubordination, with 
intent s<? to do, and that bofh the speaking of the words and the intent 
oftjie speaker are for the jury." 

y/e think that the allégations in the indictment were sufficient, and 
that they fully apprised the défendant of the nature of the offense with 
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which he was charged, and with sufficient definiteness so that, in case 
of conviction or acquittai he could thereafterwards plead the judgment 
in any other prosecution for the same offense. 

[8] The court properly submittèd the question of the Ukelihood of 
such utterances to produce insubordination, refusai of duty and caus- 
ing an obstruction to the recruitîng and enlistment service, and the in- 
tent with which they were made, to the jury with the following in- 
structions: 

"You must be satisfied, gentlemen, that the words are adapted to produce 
tlie efïect alleged and were used with the intent to produce it. * * * 

"It is not necessary that the United States shall prove an attempt to In- 
fluence any particular person. It is enough for tliem to satisfy you that an 
attempt was made to cause persons who sliould thereafter, durlng the perlod 
of the war, beconie, by enlistment or by dratt, members, as the statute says, 
in the mllitary and Da val forces, to refuse the duty imposed upon them, or to 
becomo insubordinate, disloyal, or mutinons." 

With thèse instructions we fully agrée, and they are in accord with 
the interprétation of the statute by other courts. 

[9] During the trial the court admitted in évidence certain circulars 
containing advice not to register, and against conscription. Thèse 
circulars were alleged to hâve been distributed by the plaintiff in er- 
ror during the month of May, 1917. This was the contents of one 
handed by him to Thomas H. Gardiner: 
"Friend of American Freedom; 

"You are opposed to the conscription law. You do not want to see a mili- 
tary System forced upon the people of this country against their will. You do 
not want to be rompelled to be a cog in a huge military machine. You do 
not want to see every joung man in this country trained to the point where 
he has no will power of his own, but simply a tool to obey the orders of his 
so-called superior offlcers. The youth of America must not be used for 
cannon fodder. 

"Thèse are just a few of the conditions that will be imposed upon the 
people of this country. Can you Imagine a deniocracy with conscription y 
This conscription law is just one more attempt of Wall Street to tighten its 
Krip on the people. A strong military power now means despotlsm in the 
near future. 

"You can do your share to stop this law from being put into effect If you 
will act now. This note to you is one of many thousands that are being sent 
ont ail over the country. You are one link in an endless chain, and we want 
you to work with us by following thèse suggestions. 

"Ist. Do not register ; no matter what your âge or physical condition. Reg- 
Istration is the first step toward conscription. You will not be alone in this ; 
thousands are going to refuse. You wlU make one more in this huge protest 
against Prussianizing America. 

"2d. Hâve copies of this circular written or prlnted and send them to every 
person you can think of. 

"3d. Tell every person whom you can trust not to register. 

"4th. Do it now as time is short; use the inclosed circulars where they 
will do the most good. 

"Caution. — Do not sign your name to any communication you may send 
out on this matter, and remember that eternal vigilance Is the prlce of 
llberty. Get busy." 

The other circulars, inclosed in envelopes and sent to other parties 
through the mail, were of the same gênerai ténor, and urged the per- 
sons to whom they were sent to "kill conscription by refusing to regis- 
ter." As thèse circulars were distributed before the enactment of the 
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Espionage Act of June 5, 1917, it is claimed that they were înad- 
missible. The court, however, corréctly iiistructed the jury that they 
were received in évidence only for the purpose of showing the intent 
with which the défendant made the statements with which he was 
charged in the indictment under which he was being tried, and that, 
whether the défendant could be punished for distributing thèse circu- 
lars urging a violation of a law which had not yet been enacted was 
not a question before the jury and about which they "need not bother 
their heads." They were also told to consider that men change their 
minds, and that, "if there were previous to this period an intent, that 
there were many circumstances in this case referred to by counsel for 
the défendant which would hâve made it unHkely that he should then 
and there hâve spoken words with that intent." With this caution he 
submitted this évidence with the following instructions : 

"It Is for you to say, gentlemen, whether or not, In your opinion, they are 
sufflciently close in time and in connection with the meeting of January Icith 
to Indicate any intent of that klnd, or whether they aid you in any way in 
maklng up your mind as to the existence of the intent on that occasion." 

It is also ufged by counsel that thèse circulars were inadmissible for 
the further reasqn that the plaintiff in error had been indicted by a 
fédéral grand jury for the district of Rhode Island because of their 
distribution, and that said indictments were theu pending against the 
plaintifï in error ; but the circulars were compétent to show the intent 
with which the utterances alleged in this indictment on which he was 
tried were uttered. They were admitted for this purpose only, and 
the rights of the défendant were carefully guarded by the instructions 
which were given in regard to them, and there was no error in their 
admission nor in that of prior statements in regard to conscription 
made by the défendant. 

As the évidence lias not been reported, we are unable to détermine 
whether there was any variance between it and the allégations in the 
indictment or not; but, if there was such a variance, as stated by the 
<lefendant in his motion for an acquittai, it was immaterial. 

Since the submission of this case the Suprême Court has, in Schenck 
■V. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. —, de- 
cided on March 3, 1919, Debs v. United States, 249 U. S. 211, 39 Sup. 
Ct. 252, 63 E. Ed. — •; and Frohwerk v. United States, 249 U. S. 204, 

39 Sup. Ct. 249, 63 L. Ed. , decided on March 10, 1919, given a 

like construction to the Espionage Act. 

We regard those décisions as conclusive on the main questions in 
this case. 

The judgment of the District Court is affirmed. 
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GOLDSTEIN v. UNITED STATES. 

<Circult Court of Appeals, Seveuth Circuit January 21, 1919. Kehearfng 

Denied March 4, 1919.) 

No. 2619. 

1, Crdiinal LiAw 'g=>304(6) — Venue — Evidence — Jxjdicial Notice. 

■\Vliere there was évidence tliat an offense was committed in Rockford, 
m., the court eould talce judielal notice that it was withln tlie Northern 
district, Western division, of Illinois, so tliat the venue was established. 

2. Intoxicatisg Liquoes <©=»236(15) — Sale to Soldieb— Evidence— TJniform- 

In proseeution for unlawful sale of liquor to soldlers in uniform, tes- 
timony by the purchasers that they were in uniform, and référence to 
the purchasers as soldlers by other witnesses, who did not know them, 
is suflicient to warrant the jury in flnding that they were in uniform 
when the purehases were made. 
S. Ceiminal Law ®=^37 — Peosecution— Estoppel — Peocuring Sales. 

The fact that soldlers who purchased liquor were military police, who 

made the purehases to procure évidence, does liot estop tlie govemment 

from prosecuting the seller, where no déception was practiced upon him, 

though the soldlers claimed to want the liquor for sicliness. 

4. Ceiminal Law ®=>?.7 — Pkosecution— Estoppel— Decoys ob Détectives. 

The raere use by the govemment of decoys or détectives does not ralse 
the issue of estoppel to proseciite, but there must be déception of such 
charaeter as to make it unconscionable for the govemn;ent to press its 
case. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ilhnois. 

Abraham Goldstein was convicted of unlawfully selHng intoxicating 
Hquor to soldiers in uniform, and he brings error. Affirmed. 

Writ of error to review sentence pronounced upon the défendant, 
who was found guilty upon three counts of an indictment charging 
him with unlawfully selling intoxicating liquor to soldiers in uni- 
form. 

H. J. Rosenberg, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and James R. Glass, both of Chicago, 111., for the 
United States. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. [1 ] It is claimed by défend- 
ant that the govemment failed to proVe venue. We reject this con- 
tention, because it was shoWn that the offense was committed in 
Rockford, and inferentially that the Rockford referred to was in the 
State of Illinois. The court properly took judicial notice of the fact 
that Rockford, 111., is in the Northern district, western division, state 
of Illinois. Hoyt v. Russell, 117 U. S. 401, 6 Sup. Ct. 881, 29 L. 
Ed. 914. ■ .'- : 

[2] Défendant also complains because the testimony fails to show 
that the soldiers were, at the times when ,whisky was sold them,,- in 
the uniform of the military forces of the United States. The soWier 
W. stated that on February 5th, being one ofthe dates fixed in the 

. , ; — . ^-^ ; , , • ■ I ■ — , : _ , ■ r-r- : '1 
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indictment when liquor was sold to him, he was in full military uni- 
form. On February 8th, another date similarly fixed, he named two 
men and'hiraself, and wasi then asked, "AU soldiers?" and replied, 
"Ail soldiers, and in unifofm." 

There is other testimony showing ,,that witnesses other than de- 
fendant observed "the soldier" about defendant's restaurant. Thèse 
witnesses werê not acqiiàinted with W., but significantly réferred to 
him as "that soldier." Défendant als.o réferred to the soldier K., to 
whpm whisky was deliv^red, as "the sergeant." Having no acquaint- 
ance with K., it would hâve been unusual for the défendant to call 
him sergeant, unless his unif orm indicated his position. There was 
testimony in the record to the effect that thèse men were in the res- 
taurant bnly when on duty, from all'of'which we conclude that the 
jury was justified in finding the soldiers were in unif orm when they 
received the whisky. 

[3] Défendant relies chiefly, however, upon the claim that the gov- 
ernment is estopped from prosecuting this case, becaùse its ofïîcers 
induced défendant to commit thé crime, citing Voves v. United States, 
249 Fed. 191, 161 C. C. A. 227. Passing for the moment the gov- 
ernment's assertion that no claim of estoppel was ever made in the 
District Court, to a considération of the évidence, we are persuaded 
that no jury question was presented upon this issue. 

Three witnesses, soldiers at Camp Grant, testifîed for the govern- 
ment. They were members of the military police. Their duty was 
to secure évidence against persons selling whisky to soldiers. From 
their statement it appears the défendant sold whislty on the 3d, 5th, 
8th and 18th of February to one ormore of them; that they received 
this whisky in bottles that bore a grape juiçe label; that on the last 
occasion they asked for a larger bdttle, adding that they "were put- 
ting on a little party." On this occasion the défendant left the res- 
taurant, went to a nearby hôtel, where he filled thé larger bottle with 
whisky and brought it back, receiving $1.50 therefor. 

But if we are to détermine whethér any jury question in référence 
to this issue was presented by the évidence, we mayV as we are doubt- 
less required to do, ignore entirely this testimony and confine çur 
attention to the defendant's story. 

Défendant testified that one of the soldiers, W., came into the res- 
taurant almost daily, spent considérable time visiting with défendant, 
and became friendly with him and his family, ineluding the children. 
During one of thèse visits he asked for a drink of whisky and was 
refused. This request was repeated on varions occasions, and was 
always refused. Finally, after défendant had just returned from a 
trip to Chicago, W. complained of being despondent. To quote de- 
fendant's exact language the soldier said : 

"If you don't give me some, I don't know what I am going to do with 
myself." 

"You won't find me alive." 

".Yçu hâve got to glve me a little to quiet me down." 

Whereupon défendant gave him whisky, and W. left a half dollar. 

On one of the other occasions défendant stated that one of the 

soldiers complained of having a headache, while on the last occasion, 
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the day before the larger bottle was obtained, two of the soldiers 
brought a note from W., which tôld of W.'s' confinement to bis bed 
and bis need of whisky. . The next day, the 18th, three of the soldiers 
were présent, ând défendant admits that hë was told that they desired 
a larger amount in order to "put on a party." For this larger bottle 
he received $1.50. 

This story discloses no déception on the part of the govefnment 
officers. Défendant knew he was violating. the statute — kriew the 
parties to whom. the Hquor was sold were soldiers. No excuse what- 
ever is offered for the third and fourth violations; for, if a soldier 
may absolve the vendor from liability by saying he has a headache, the 
statute is entirely useless. 

[4] Quite différent was the Voves Case. There the government not 
only used a decoy, but selected one whose appearance and dress was 
such as to deceive the défendant into believing the Indian was one 
of a Mexican crew working in the neighborhood. More, when the 
défendant made the announcement that the decoy was a Mexican, 
the government agents sat by and did not dispute him. In that case 
the défendant was lured into committing a crime by the government's 
déception. Upon such circumstances the prosecution was unwar^ 
ranted. 

But something more than the mère use of decoys or détectives by 
the government is necessary to raise an issue of estoppel. Grimm 
V. United States, 156 U. S. 604, 610, 15 Sup. Ct. 470, 39 L. Ed. 550; 
Goode V. United States, 159 U. S. 663, 669, 16 Sup. Ct. 136, 40 L. 
Ed. 297. There must be déception of such a character as to make it 
unconscionable for the government to press its case. 

In the présent action, défendant was suspected of selling liquor to 
soldiers. The suspicions appeared well founded. Members of the 
military police were asked to put the défendant to the test. He was 
tempted, not once by a single soldier, but on several occasions by one 
soldier, by two soldiers, and by three soldiers. The men dressed as 
soldiers, known to the défendant as such, asked for whisky, and it 
was sold them. 

We find nothing that required the court to submit to the jury any 
issue of estoppel. 

The judgment is affirmed. 
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HUSTIS V. HEEBEET. 
(Circuit Court of Appeals, First Circuit. April 5, 1919.) 
No. 1364. 

1. Masteb and Servant iê=»278(18) — Raii-roads— Pkematube Stabting of 

Tbain—Negligbnce. 

in action for death of employé a t a station, évidence held insufficient 
td sustain flnding that raUroad was négligent In startlng the train, al- 
though' there was a bag on a truck to be loaded on the express car. 

2, Mabter and Servant <S=»24.0(1) — Injcey to Servant— Oontributoby Nég- 

ligence. 
; ;t A station employé of a raUroad, who lost his footing and fell unUer 
the, cars, was guilty of n^llgence in attemptlng to throw a bag of pouUry 
In the open door of a baggage car traveling at the rate of 7 or 8 miles 
an hour. 

. In Error to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action by H. W. Herbert, as administrator of the goods and estate 
of John R. Little, against James H. Hustis, as receiver of the Boston 
& Maine Railroad. Judgment for plaintiff, and défendant brings er- 
ror. Reversed and remanded. 

Austin M. Pinkham, of Boston, Mass., for plaintiff in error. 
Alexander Murchie, of Concord, N. H. (Hollis & Murchie, of Con- 
cord, N. H., on the brief), for défendant in error. 

Before BINGHAM and JOHNSON, Circuit Judges, and MOR- 
TON, District Judge. 

JOHNSON, Circuit Judge. This is a writ of error from a judg- 
ment of the District Court of the United States for the District of 
New Hampshire, in favor of H. W. Herbert, as administrator of the 
goods and estate of John R. Little, against James H. Hustis, as re- 
ceiver of the Boston & Maine Railroad. 

Little, the deceased, was so severely injured on July 28, 1917, at the 
station of the railroad company at the village of Pike in the state of 
New Hampshire, that he died in conséquence of his injuries. There 
was no question about the nature of his employaient, although there 
was some dovtbt whether he was employed by the railroad company 
or by the American Express Company. He was employed to do reg- 
ular station work, including handling baggage, freight, and express, 
and was paid both by the railroad and by the express company. 

The station agent of the railroad company at this station was E. 
Bertram Pike, who was also employed as agent of the express com- 
pany. The work at the station was done by a Mr. Aldrich and the 
deceased, who were paid by Mr. Pike from the revenue of his office. 
In addition to his duties in handling express, baggage, and freight, the 
deceased also acted as a telegraph operator for the railroad at the 
station. 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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In the View thaï we hâve taken of the case it îs immaterial virhether 
Little was employed by the railroad company or by the express Com- 
pany. 

There was very Uttle work to be donc at the station except during 
the summer months, and on the day when he received his injuries, 
which was Sunday, he and Aldrich were présent at the station await- 
ing the arrivai of the paper train, which arrived about 9:10 a. m. 
There was a trunk and a bag of poultry upon a truck on the platform 
in front of the station. The trunk was to be placed in the baggage 
car and the poultry in the express car. The paper train was made 
up of an engine, mail car, express car, baggage car, smoker, and one 
coach, in the order named. Upon the arrivai of the train Aldrich 
pushed the truck up to the rear door of the baggage car, while Little 
went to the forward door of the express car to receive the express 
which was to be unloaded at the station. Aldrich got upon the truck 
and put the trunk into the baggage car, and after he had donc this 
he jumped from the truck and started tP draw it up toward the express 
car. The forward express car door was about 60 or 70 feet from 
the rear door of the baggage car, into which Aldrich had put the 
trunk. As Aldrich started forward with the truck on which was 
the bag of poultry, weighing about 70 pounds, he shouted to Little 
that he had a bag of poultry to go, and the latter came toward the 
truck and seized the bag. Aldrich was not certain whether the train 
had started before Little seized the bag or not; but about that time 
the train did start, and Aldrich took hold of the bag with Little, and 
both started toward the open door of the express car, but, finding they 
could not reach it, the express man told them to put the bag into 
the rear door of the express car. This they were unable to do, as 
that door was closed. They then waited for the baggage car to corne 
along. The train was moving upon a down grade and rapidly gained 
headway, so that its speed was at the rate of 7 or 8 miles an hour 
when the rear door of the baggage car was opposite them. They 
then at*empted to throw the bag of poultry into this door, but in 
some way Little lost his footing and fell under the cars and was run 
over, receiving injuries resulting in his death. Aldrich was unable 
to testify just how the accident happened; whether Little was thrown 
up against the car as they attempted to throw the bag into the bag- 
gage car, or whether he slipped and fell. No testimony was offered 
bythe railroad company, and at the close of ail the testimony the 
défendant moved that the court direct the jury to return a verdict in 
its favor, which was denied, and this is assigned as error. 

We hâve carefully examined the testimony, fully realizing that, if 
there was any évidence or inference which might reasonably be drawn 
from it to sustain the verdict of the jury, it must be allowed to stand. 

The plaintifï in his writ alleged that the défendant- — 

"carelessly and negllgentl5' started its train and baggage and express cars 
without notice or warning to said plaintiff's Intestate before he had flnlshed 
transferring express from sald truck to said' express car, thus malàng It 
necessary for sald plaintiff's intestate to finish loading said car while said 
train was moving." 

256 F.— 52 
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There Vas no testimdny to sustàin, this allégation,' but, p^ the con- 
trary, it was undisputed tbat the deceased, Little, had tftken from the 
forward door of the express car ail the express that was to be de^ 
hvered at that station; that he had.Jio triick with him at the express 
door and no express upon the platform to put aboard the express 
car; that he had finished his work àt the express door, and Aldrich 
had takesn the trunkfrom the truck at the rear door of the baggage car 
and plâced it in that car, and thenhad started vyith the truck, with 
the bag' of poultry upon it, toward the express car, and notified ^the 
deceased that the bag was to go by express. . At about this time the 
train started. There was no évidence that a signal was given by any- 
Body iorits starting, nor any évidence that those in charge of the 
train^ hàd been notified that the bag of poultry was to go by express. 

[1] The fact that the bag was upon the truck in front of the sta- 
tion when the train pulled in would not necessarily impart any in- 
formation or authorize any inference that it was to be put aboard 
the express car; as it was on the truck with the trunk, which was 
rolled forward to the baggage car, it might well hâve been assumed 
that both the trunk and the bag were baggage ; and we do not think 
that any reasonable inference could be drawn by the jury from the 
situation that those in charge of the opération of the train knew or 
had any reasonable ground to believe that the bag was to be loaded 
into the express car. We think, therefore, there was no évidence to 
sustain the allégation that the défendant was guilty of négligence in 
starting the train when it did. 

The plaintiff relies upon Ayers v. Boston & Maine R. R., 68 N. H. 
208, 39 Atl. 1021 ; but in that case the plaintiff, assisted by others and 
the brakeman on the train, was loading cans of milk, and, when ail 
but five cans had been loaded, the train was started without any 
signal from the brakeman and without any notice or warning to the 
plaintiff. The plaintiff then hurriedly took up three of the cans, 
walked along the platform opposite the car-, and, in attempting to 
put them into it, was injured. The process of loading was interrupt- 
ed by the sudden starting of the train, without any warning to the 
plaintiff, and an emergency was created which justified hurried action 
by the plaintiff, and there was évidence of négligence in starting the 
train while the loading of the cans of milk was in process. 

In order to recover in the case under considération, it was necessary 
to show in the first instance that there was négligence on the part of 
the railroad. As we do not think this was shown, there was error in 
denying the motion for a directed verdict. 

.[2] We think, also, if there had been any évidence which would jus- 
tify a finding of négligence in the starting of the train, that, under 
the circumstances disclosed by the ^Çvidence, the négligence of the 
défendant had no causal connection with the injuries received by the 
deceased, but that they were sustained by him because of his own 
négligence. He was a man of mature years, and had been employed 
for three summers, at least, about that station, doing the work of 
loading and unloading baggage and express. 

After it was discovered that the rear door of the express car was 
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closed, he and Mr. Aldrich waited upon the platform until the rear 
door of the baggage car was opposite them. Deceased then had a 
full view of the situation, and the danger must hâve been obvions to 
him. He undertook to do a dangerous thing, with a full realization 
of the whole situation, when he had time for reflection, and the in- 
juries he received were solely the resuit of his own négligence. 

The judgment of the District Court is reversed, the verdict set 
aside, and the case remanded to that court for further proceedings not 
inconsistent with this opinion. 



In re LILIENTIIAL. 

Appeal and Pétition of BOAS. 

(Circuit Court of Appeals, Nintli Circuit. Aprll 7, 1919.) 

No. 3225. 

1. Bankbuptcy <S=»3S7 — Attachment Liens — Effect of Confikmatio?; of 

Composition. 

In view of Bankruptcy Act July 1, 1898, §§ 67c, 67f, 70f (Comp. St. §? 
9651, 9654), confirmation of an ofEer of composition by bankrupt debtor 
prier to any adjudication In bankruptcy dlssolved liens of attachment 
placed within four months of tlie commencement of bankruptcy proceed- 
ings, under section 14e (section 9398). 

2. Bankruptcy ©=391(3) — Eestbaining Pkoceedings in State Courts. 

The District Court in bankruptcy has jurlsdiction to issue an order 
staylng, until adjudication or untll dlsmlssal of the pétition for adjudica- 
tion of bankruptcy, proceedings In actions In state courts in which at- 
tachment had been placed upon the bankrupt's property -within four 
months prier to commencement of bankruptcy proceedings. 

Appeal from, and Pétition for Revision of Proceedings in, District 
Court of the United States for the Southern Division of the Northern 
District of Calif ornia ; Maurice T. Dooling, Judge. 

In the matter of E. R. Lilienthal, bankrupt. From an order of the 
District Court, denying a motion of Nat Boas to vacate an order stay- 
ing further proceedings in certain suits in attachment which had been 
instituted by him in the state court in CaHfornia, he appeals and pé- 
titions to revise. Affirmed. 

Appellant pîetitioner asks reversai of an order of the District Court denying 
a motion to vacate an order staying further proceedings in certain sults in 
attachment which had been instituted by him in the state court in California. 
Appellant is a créditer of the bankrupt, E. R. Lilienthal, and sets forth: 

That on September 27, 1917, a pétition for adjudication in involuntary bank- 
ruptcy was filed agalnst Lilienthal ; that on October 13, 1917, petltioner filed 
his answer to the pétition and denied the commission of any act of bankruptcy 
as alleged ; that the issue raised by such pétition and answer has never been 
brought to hearlng or décision, and that no adjudication in bankruptcy has 
been had ; that on December 26, 1917, the bankrupt filed a pétition for 
composition with his creditors, and that after proceedings were regularly had 
thereon, and about June, 1918, the court made its order of confirmation of 
the offer presented, and that sald order of confirmation has never been va- 
cated; that petltioner has not accepted the offer, and has filed no proof of 

^s»For other cases see same toplc & KRY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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claim ; that petitioner holds certain security for Uis claim, in that on August 
31, 1917, as plaintiff, lie commenced two sults against Lillenthal, now 
bankrupt, and others, in tlie state courts, to recover judgments for tlie 
amounts due to hini, and in eaeh suit caused writs of attactiment to issue 
and levies to be made upon ail of the money and effects belonging to Lilieii- 
tlial and levied upon certain realty; that neither of sald actions bas beeu 
tried ; and that on October 24, 1917, the District Court ordered a stay of 
further proceedtngs in the actions in the state court "until an adjudication of 
Lillenthal as a bankrupt, or until the dismissal of the pétition for adjudi- 
cation of bankruptcy herein." 

Milton Newmark, of San Francisco, Cal., for appellant and peti- 
tioner. 

Lilienthal, McKinstry & Raymond, of San Francisco, Cal. (Thomas, 
Beedy & Lanagan and Charles W. Slack, ail of San Francisco, Cal., 
of coimsel), for appellee and respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge (after stating the facts as above). Appellant 
contends that, having plaeed the attachments within four months of 
the commencement of bankruptcy proceedings, and no- trial upon the 
issue of bankruptcy having been had, and no adjudication in bank- 
ruptcy having been made, the liens of attachment remain valid, and 
that therefore he is entitled to proceed in the state court to the en- 
forcement thereof ; while appellee takes the position that, under the 
Bankruptcy Act and the amendment, the court having confirmed an 
offer of composition by the bankrupt debtor, the liens of attachment 
were discharged. 

A composition being one of the methods of procédure open to a bank- 
rupt, he may tender certain sums to his creditors. The sums tendered 
are regarded as the équivalent of the assets which would be obtained 
by regularly proceeding according to the more usual bankruptcy meth- 
ods. Creditors may accept or reject the ofifer. If they accept, the 
matter is submitted to the court, and after inquiry into the regularity 
of the proceedings and whether they are for the best interests of cred- 
itors, the effect of the proposed offer upon creditors who hâve not as- 
sented to the offer, and into the good faith of the offer and acceptance, 
the court may confirm the composition. If it so orders, the status be- 
comes fixed by section 14c of the Bankruptcy Act of July' 1, 1898, c. 
541, 30 Stat. 550 (Comp. St. § 9598), which provides: 

"The contirraation of a composition shall discharge the bankrupt from his 
debts, other than thosc agreed to be paid by the tenns of the. composition and 
those not affected by a discharge." 

Prior to the amendment of 1910 (Act June 25, 1910, c. 412, 36 Stat. 
838) it wàs held that a bankrupt before adjudication could not effect 
a composition with his creditors. But by the act of 1910 he—- 

^'inay offer, either before or after adjudication, terms of composition to hln 
creditors. * * * In compositions before adjudication, the bankrupt shall 
filé the required schêdules, and thereupon the court shall call a meeting of 
creditors for the allowance of clainis, examination of the bankrupt, and prés- 
ervation or cpnduct of estâtes, at which meeting the Judge or référée shall 
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préside, and action upon the pétition for adjudication sliall be delayed untll 
it shall be determined whether Kueli composition sliall be conflrmed." Kem- 
ington on Bankruptcy, §1 235414, 23541/.. 

Inasmuch as a confirmation before as well as after adjudication dis- 
charges the bankrupt from his debts, other than those not affected by 
a discharge, it is but reasonable to hold that ail liens incident to the 
debts from which the bankrupt is dischàrged are also discharged. This 
view is strengthened by considering section 70f of the Bankruptcy Act 
(Comp. St. § 9654), which provides that — 

"Upon the conflnuation of a composition offered by a bankrupt, the title 
to his property shall thereupon revest in him." 

It would not be consistent with the right to be reinvested with prop- 
erty that the amount of attachment liens should be considered and pro- 
vided for in the orders of the court with respect to the composition. 
It is of common expérience that often bankruptcy proceedings are 
brought because a créditer has sued and levied attachment in the state 
court. Under such conditions, where voluntary bankruptcy proceed- 
ings are begun, if it were the duty of the United States court sitting in 
bankruptcy, when it hears évidence upon an ofter of composition, to de- 
duct the amount of the liens in attachment from the gross value of the 
assets of the bankrupt, the order of confirmation would not operate to 
discharge the bankrupt from ail debts other than those agreed to be paid 
by the terms of the composition and those not afïected by the discharge. 
But that the effect of a composition is to restore the estate to the bank- 
rupt free from ail his debts provable and dischargeable in bankruptcy, 
and to distribute among his creditors the amount the bankrupt is re- 
quired to pay, is well established by the décisions of the courts. Stur- 
ges V. Crowninshield, 4 Wheat. 122, 194, 4 L. Ed. 529; Harrison v. 
Sterry, 5 Cranch, 289, 301, 3 L. Ed. 104; Cumberland Glass Co. v. De 
Witt, 237 U. S. 447, 35 Sup. Ct. 636, 59 L. Ed. 1042 ; 7 Corpus Juris,, 
p. 346. See, also, Brandenburg on Bankruptcy, § 1233; Black on 
Bankruptcy, § 660. In Miller v. MacKenzie et al., 13 Nat. B. R. 496, 
43 Md. 404, 20 Am. Rep. 111, the Court of Appeals of Maryland held 
that the opération of an assignment in bankruptcy in référence to an 
attachment was to arrest ail proceedings under it — to dissolve it. In 
Smith Stebbins & Co. v. B. Engle et al, 4 N. B. R. 481, 44 lowa, 265, 
a case very close to the one under considération, the Suprême Court 
of lowa held that the debt of the attaching creditors was extinguished 
by the composition under the Bankruj^tcy Act, and that the attach- 
ment "of course fall's to the ground." Corner v. Mallory, 31 Md. 468. 

[1,2] It being indisputable that under section 67, subdivisions (c) 
and (f), of the act (Comp. St. § 9651), where there has beeii adjudica- 
tion in bankruptcy, a lien of attachment f ails, we cannot see that a 
différent resuit should follow where there may not hâve been such an 
adjudication. The statute which gives the right to ofïer composition 
has no words which abridge the effect of an order upon statutory at- 
tachment liens against the property of the debtor, although he may not 
hâve been adjudged a bankrupt, and it is our opinion that, the indebt- 
edness having been discharged by the composition, the attachment liens 
were dissolved, and that the District Court in bankruptcy has jurisdic- 
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tion to issue tke order mâde. Bardes V; Hawarden Bànk, 178 U. S. 
524, 20 Sup. Ct. 1000, 44 L. Ed. 1175; Virginia Iron Cd.it. Otcott, 
197 Fed. 730, 117 C. C. A. 124. 
Affirmed. ' 



liOUISIANA AGRIOULTUHAL CORPORATION r. PEUOAN OHj 
RBFINING OO., Ina* 

(Circuit Court of Appeals, Fifth Circuit. Aprll 5, 1919.) 

No. 3270. 

1. Equitt ®=566 — Maxims— Seekinq and Doino Bqtjitt. 

One is not entltled to the aid of a court of equity foîr the enforcement 
of any right he may haré, unleas he is ready and wllling to do equity. 

2. iNJUNCTioN <g=»108 — Condition Peecedent— Patment of Debt to Diefend-^ 

ANT. 

The owner of a capslzed vessel, which has gone aground, is not entltled 
to an injunction to restrain a créditer havlng a lien on It from saving It, 
where he has not, by pleadlng or otherwise, offered to pay the debt owlng 
to the créditer, or to do equity, even though the creditor has no légal rlght 
to save the vessel. 

3. Appeal and Erbob ©=843(2) — Mattebs Rbvieiwablb— Moot Questions. 

On appeal from an order granting an Injunctlon, the question of the 
propriety of the Issuance of an injunctlon will not be revlewed, where the 
injunctlon Is no longer effective. 

4. Tbial <©=j11(3) — ^Tbansfeb of Oattse. 

In a suit for Injunction, where plalntlff was denled relief on the ground 
that herefused to do equity, court should not hâve dismissed the bill, 
under equity rule 22 (198 Fed. xxlv, 115 C. C. A. xxlv), but should hâve 
transferred the cause to the law side of the court, where a state of facts 
was alleged which, If proved and not rebutted, would entitle the plaln- 
tlff to some relief in an action at law. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana ; Rufus E. Poster, Judge. 

Suit by the Louisiana Agricultural Corporation against the Pélican 
Oil Refining Company, Incorporated. From a decree for défendant, 
plaintiff appeals. Affirmed in part, and reversed and remanded in part, 
with' directions. 

Claude L. Johnson and T. M. Miller, both of New Orléans, La., for 
appellant. 

M. M. Boatner and Geo. H. Terriberry, both of New Orléans, La., 
for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from a decree whîch 
was adverse to the appellant, Louisiana Agricultural Corporation, the 
plaintiff in a bill in equity against the appellee, Pélican Oil Refining 
Company, praying that the latter be enjoined from trespassing upon or 
questioning or slandering appellant's alleged title and possession of the 
steam yacht Radha, and for gênerai relief. The averments of the bill 
showed that the claim of the appellant to the vessel mentioned was 

^EsFor other cases see sama topie A KET-NDMBBR In ail Key-Numbered Dtsaeta ft lodeu» 
•CerUorari denlad 248 U. a — . » Sup. Ct. 494, 63 U Bd. 
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based upon an allegèd sale to it by Charles Qoliins Buck, on or about 
June 21, 1913, of ail his rights, title, and interest therein. The bill con- 
tained àverments to the effect that prior to the jiist-mentioned sale said 
vessel was bought by one Stern at a judicial sale under a decree made 
in a suit to which said Buck was a party, and that Stern executed a 
conveyance, in blank, of the vessel, which was delivered to Buck's at- 
torney, and that thereupon Buck re-éntered into possession and owner- 
ship of the vessel. The àverments as to Buck acquiring ownership 
and possession of the vessel were duly put in issue. The évidence ad- 
duced showed the foUowing state of facts: 

Stern, the purchaser of the vessel at judicial sale, agreed to release 
or sell it, not to Buck alone, but to Buck and two creditors of his, 
who held mortgage liens on the vessel, for considérations which includ- 
ed the payment of $400 to S':ern. Buck being unablè to pay that 
amount, and the mortgage creditors being unwilling to pay it, with their 
consent and approval, an arrangement was made with the Metropolitan 
Bank to pay Stern the $400 upon the delivery to it of a conveyance of 
the vessel by Stern ; there being a blank lef t in that instrument for the 
insertion of the name of a grantee. That arrangement was carried 
eut. After that occurred, the vessel capsized in the Mississippi river 
near its bank in the upper part of the city of New Orléans. From that 
time until the time of the bringing of this suit it remained there, 
aground and partly under water. Buck refused to pay the amount ow- 
ing to the Metropolitan Bank, though often requested to do so. He 
would not, individually, or as the managing officer of the appellant, 
agrée to a sale of the vessel, though, as stated by a witness for the 
appellant, it was "going to wreck and ruin." In this situation the Met- 
ropolitan Bank, in July, 1917, ehtered into an agreement with the ap- 
pellee, by which the latter agreed to attempt to salve the vessel at its 
own expense, and, if successful, was to hâve an option for 30 days 
after the vessel was floated to buy it for $3,000. Under this arrange- 
ment, the appellant took charge of the vessel; no one else then being 
in possession of it. Up to that time it had no notice that the appellant 
had or asserted any claim to it. 

[1, 2] An injunction was prayed for by the appellant as a means of 
preventing the carrying out by the appellee of its undertaking to salve 
the vessel. The appellant's prayer for an injunction was denied, and 
its bill was dismissed without préjudice to any rights it may hâve in 
and to the said yacht Radha. It is plain that the transaction with the 
Metropolitan Bank was intended to secure it for the amount advanced 
by it. There was évidence indicating that debts'other than that one 
were intended to be secured. By that transaction the bank was enabled 
to vest title to the vessel in itself, or another, by inserting the name of 
the grantee in the blank left for that purpose in the conveyance made 
by Stern. Buck being a party to that transaction, if he reacquired 
possession, it may be inferred he did so for the bank, or that he held 
possession subject to its rights. By the appellant's purchase from 
Buck, it acquired only such rights as he had. It is not entitled to the 
aid of a court of equity for the enforcement of any right it may hâve, 
unless it is ready and willing to do equity. It bas not, by pleading or 
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otherwise, offered to pay the debt owing to the bank. Whether the 
bank did or did not hâve the right to salve the vessel itself, or to get 
another to do so, a court of equity is not called on to help the appel- 
lant to prevent this being done, so long as the appellant does not évince 
a willingness to do equity in the premises. Whether the action of the 
court in denying the injunction prayed for by the appellant is or is not 
sustainable on other grounds, it is sustainable on the ground that the 
appellant was seekiiig the aid of a court of equity and did not show its 
readiness or willingness to do equity. The appellant cannot refrain 
f rom either rescuing the vessel or paying what is due on it, and, at the 
same time, be entitled to the aid of a court of equity to prevent the 
carrying out of an attempt to save the vessel to which a créditer having 
a claim upon it is a party. 

[3] On a cross-bill filed by the appellee, the court ordered the is- 
suance of an injunction restraining the appellant from interfering with 
the appellefe, its agents or servants, its contractors or subcontractors, 
in the work of raising and salving the said yacht. On the hearing in 
this court, it was stated, and not denied, that since the decree appealed 
from was rendered the appellee had raised, salved, and repaired or 
reconstructed the vessel, and that it is now in use in commerce. This 
being true, the injunction issued on the cross-bill no longer is ef- 
fective, and the question of the propriety of its issue and maintenance 
has become a mqot one. So far as that action of the court is concem- 
ed, there remains nothing on which the décision of this court can op- 
erate, and it need not décide a question that has become purely moot. 
Wingert v. First National Bank, 223 U. S. 670, 32 Sup. Ct. 391, 56 L. 
Ed. 605. 

[4] The record shows that the appellant alleged a state of facts 
which, if proved, and not rebutted, entitled it to some relief in an ac- 
tion at law complaining of what the appellee did with the vessel under 
its contract with the MetropoHtan Bank. The situation was such a one 
as to make equity rule 22 (198 Fed. xxiv, 115 C. C. A. xxiv) applica- 
ble. Instead of dismissing appellant's bill, though this was done with- 
out préjudice, the court should hâve ordered that the cause be transfer- 
red to the law side, to be there proceeded with, as provided in the rule 
mentioned. 

It follows from the above-stated conclusions that the decree appeal- 
ed from should be affirmed, except the part of it which ordered the 
dismissal of the appellant's bill without préjudice, and that that part 
of the decree should be reversed, and that the cause should be re- 
manded, with direction to transfer it to the law side of the court; and 
it is so ordered, each of the parties to be taxed with half of the costs. 
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KIRKWOOD V. UNITED STATES. 

DE!NI,SON V. SAME. 

(Circuit Court of Appeals, Eigli:h Circuit. Marcli 26, 1919. Rehearing Denied 

June 2, 1919.) 

Nos. 5137, 5138. 

Bbiiîeky iS=11 — CoxspiKACY <g=47 — Bribebt of United States Officek— 

SUfFlClEUCY OF iiviUENCE. 

Evidence Jield insufficlent to sustain a conviction of one of two dé- 
fendants jointly indicted for bribery of a post offlce clerli and of cou- 
spiracy to commit such offense, l)ut sufliclent to sustain tlie conviction 
of liis codel'endant of tlie former offense. 

In Error to the District Court of the United States for tlie Western 
District of Missouri; Arba S. Van V'alkenburgh, Judge. 

Criminal prosecution by the United States agaiost Fred Kirkwood 
and Ernest B. Denison. Judgment of conviction, and défendants sep- 
arately bring error. Reversed as to défendant Denison, and affirmed 
as to défendant Kirkwood. 

Thad B. Landon, of Kansas City, Mo. (Sherman & Landon, of 
Kansas City, Mo., and George Link, Jr., of New York City, on the 
brief), for plaintifï in error Kirkwood. 

Thomas Hacknc}', of Kansas City, Mo., and Rome G. Brown, of 
MinneapoHs, Minn. (Edward J. White, of St. Louis, Mo., and Martin 
Lyons, of Kansas City, Mo., on the brief), for plaintiff in error Deni- 
son. 

Elmer B. Silvers, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. S. Atty., and William G. Lynch, Asst. U. S. Atty., 
both of Kansas City, Mo., on the brief), for the United vStates. 

Before HOOK and STONE, Circuit Judges, and WADE, Dis- 
trict Jndge. 

HOC)K, Circuit Judge. Fred Kirkwood and Ernest B. Denison 
were jointly indicted and Convicted of promising money to a clerk 
in a post office to induce him unlawfully to open certain letters pass- 
ing through the office, and also of conspiring to commit that offense, 
contrary to sections 37 and 39 of the Pénal Code (Act March 4, 1909, 
c. 321, 35 Stat. 1096 [Comp. St. §§ 1020L 10203]). At the conclu- 
sion of the évidence cach of them asked a directed verdict of not 
guilty, which the trial court denied. They prosecuted separate writs 
of error from this court. 

Briefly stated, the facts were thèse : Oslin M. Jackson and others 
were indicted in New York for swindling opérations. Jackson fled 
and became a fugitive froni justice. The défendant Denison was one 
of the proseciiting witnesses, and having lost heavily through Jack- 
son's acts interested himself in having him found and brought to 
justice. The postal authorities in New York and also the state pros- 
ecuting officers were or had been making investigations. Denison 
employed a détective agency in New York to locate Jackson. The 

^=3For other cases see same topic & KBY^NtTMBBR in aU Key-Numbered Digests & Indexes 
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défendant Kirkwood was in the service of that agency. It was be- 
lieved that relatives of Jadkson were cbrresporiding with him undef 
the cover of a brother-in-lavy^ -w.ho lived at Harrisonville, Missouri, 
and Kirkwood was furnished with descriptive information and spéci- 
mens of Jackson's handwritirtg, and sent thëre by the agency to in- 
vestigate. Kirkwood made acquaintance with a post office clerk at 
Harrisonville and paid him to make tracings of addresses on certain 
letters passing through the office, so that they could be compared with 
known writings of Jackson. It was claimed by the government that, 
this method proving fruitless, Kirkwood, at the instance or with the 
co-operation of Denison, induced the clerk by a promise of money 
to open letters in search of the desired information. This was the 
foundation of the indictment. Either by opening letters or by in- 
formation obtained in New York and elsewhere, it does not matter 
which, Jackson was located in Oregon and afterwards an-ested. 

We think that in the conviction of Denison there was a clear mis- 
carriage of justice; that, cônsidering the character and source of the 
évidence against him and its value in relation to ail that was re- 
ceived at the trial, it should reasonably be said that there wâs no sub- 
stantial proof of bis guilt. Denison employed and paid the agency 
for which Kirkwood worked, but there was no évidence whatever, 
except as presently mentioned, that he otherwise employed Kirkwood, 
or paid him for bis services or expenses, nor évidence that he directed 
him in his dealings with the post office clerk at Harrisonville, or au- 
thorized or knew of any unlawful tampering with the mails. AU of 
the direct évidence upon thèse matters was that he did not, in any 
way, hâve anything to do with the opening of the letters. Denisoji, 
who lived in New York, was not at Harrisonville. He dealt with 
the détective agency in the former city to aid the public authorifies 
in finding Jackson, as under the circumstances he had a lawful right 
to do. The sole adverse proof was the testiniony of a détective of 
Chicago and his stenographer that in a subséquent conversation in that 
city Denison admitted connection with the opening of the letters. 
The stenographer fully discredited herself , and we put her testimony 
aside without further mention. The credibility of the Chicago détec- 
tive was impeached by évidence of former officiais in Oregon that 
he gave f aise testimony under oath and made f aise statements there, 
and also by witliesses from Chicago of apparently respectable sta- 
tions in life and callings that his réputation for truth and veracity 
where he lived was bad. A thorough examination of the proceedings 
at the trial bas convinced us that the conviction of Denison was due 
in no small measure to the latitude, allo.wed counsel for the govern- 
ment in the examination of witnesses and the emphasis put upon rela- 
tively unimportant matters. Upon the assumption that it was proper 
to show Denison's animus against Jackson, counsel wére allowed to 
go so far aflçld that the spécifie charges in the indictment seemed at 
times to be oùt bf view. There was a^ disproportion of collatéral mat^: 
ters, the significance of which; was 'undiily magnified. , 

With the failure of the ca^e against Denison the charge against 
Kirkwood that he conspired with him also fails. There is left, how- 
ever, the change that Kirkwood indùced the post office clerk to open 
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letters by a promise of a money reward. The sentence of Kirkwood 
was not more than. could hâve been imposed for that single offense. 
The proof upon this brandi of the case is within narrow compass. 
It consists almost entirely of thé testimo.ny of the clerk and Kirk- 
wood, and while the former was uncertain and indefinite in some of his 
statements we. cannot say there was not substantial évidence support- 
ing the verdict. Kirkwood may hâve; suffered somewhat from the 
effort to conyict Denison, but that cannot be entirely avoided in cases 
of joint indictmfsnt, especially when conspiracy is charged. We do 
not find that in this part of the case error was committed in the ad- 
mission ôf évidence or in the instructions as set forth in the assign- 
ments of error. 

The sentence of Kirkwood is a,fïirmed. The sentence of Denison is 
reversed. 



PARKERSON v. BORST. 

(Circuit Court of Appeals, Flfth Circuit. April 5, 1919.) 

No. 3371. 

1. CosTS iS=>70 — Détermination as to Items. 

Until final Judgment, incidence of costs is not determinalile, and any at- 
tempt to adjndieate correetness of items at tlie . instance of one party 
mlglit be futile, aud lience the court need not adjudicate tlie correetness 
of items prior to final judgment. 

2. CosTs <S=32 — Taxable Costs. 

Taxable costs are made so ellher by statute, rule of court, or order of 
court in a spécifie case, or by established usage, équivalent of a rule. 

3. Costs <g=>251 — Premiums Paid for Appeal Bond. 

There being no statute, rule of court, order of court, or established usage 
requirtng It, a District Judge did not err in disallowing a premlum pald 
for an appeal bond to be taxed as costs. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

Action by Louise Stone Borst against Mrs. Camilla Putnam Parker- 
son, testamentary executrix of the estate of W. S. Parkerson, deceased. 
From an order disallowing certain items in taxation of costs, the de- 
fendant brings error. ' Affirmed. 

Edwin T. Merrick, of New Orléans, La. (Mterrick, Gensler & 
Schwarz, of New Orléans, La., on the brief), for plaintiff in error. 

E. J. Bowers, of Gulfport, Miss., and D. B. H. Chaffe, of New Or- 
léans, La., for défendant in error. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

GRUBB, District Judge. Upon a former appeal this case was re- 
versed and remanded to the District Court, to be there transferred 
from the equity to the law side of the docket for a retrial by a jury. 
Parkerson V. Borst, 251 Fed. 242, -^ C. C A, — . The plaintiff in 
error was the appellant arld the défendant in error the appellee onthe 

©=3Por other casés see same topic & KBY-NUMBER in ail Key-Numbefed DÎgests & Indexes 
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former appeal. Since tlie remand of the case to the District Court 
there has been no retrial of the case^ and no; final judgment has been 
rendered. 

[1] The case cornes again to this' court for the correction of sup- 
posed errors in the taxation of the costs of appeal, which were order- 
ed by this court, on the former appeal, to be paid by the appellee. Two 
items of costs are in question: First, an item of $100, paid by appel- 
lent for a premium on the appeal bond upon the former appeal; sec- 
ond, an item of $104.25, paid for the services of a stenographer upon 
the hearing in the District Court- on the motion to dismiss and upon 
the merits. The assignments of error may présent other items, but 
the two mentioned were the only ones insisted upon either in the brie f 
or in oral argument of the plaintifïfin erbor. The very sufficient rea- 
son for not considering any of the items, other than the first-mentioned, 
is that the record shows that no final judgment has been rendered in 
the cause, and any assessment of costs of the District Court, save 
those of the former appeal, is prématuré. Until final judgment, the 
incidence of the costs is not deterrainable, and any attempt to adjudi- 
cate the correctness of the items, at the instance of one party, might 
be futile, since the moving party might not be adjudged, by the final 
judgment, to pay the costs, and hence would not be interested in their 
amount or legality. This is the view the District Judge took, and de- 
clined to rerider a judgnient final in form for this reason. It wlll be 
time enough to hear plairitifif in error's complajirit as.to this item when, 
if at ail, there is a final judgment in the main cause against her which 
adjudges her liable for the costs. This applies to ail items except the 
premium paid for the appeal bond, which was disallowed by the Dis- 
trict Judge. . ' ' ' * 
■ [2, 3] Plaiiitifï in error contends that the amount paid for the pre- 
mium for the appeal bond on the former appeal should be taxed as a 
part of the costs of appeal,. which were adjudged agajnst appellee on 
the former appeal. There is no stàtute or rule'of court touching the 
question. There ,, was no order of the District Court directing the 
making of a svirety bond, or, indeed; any bond.' The District Court 
merely fixed tfie, amount of the appeai bc^nd, which was to operate as 
a supersedeas, leaving it to the détermination . of the appellant as to 
whether any and as to what character of bond she would give. Dé- 
cisions in adriiiralty cases are therefore not in point. Taxable costs 
are made so either by statut^, rule of court, or order of court in a 
spécifie case, or byestablishe'd' usage, the équivalent of a rule. Nô one 
of thèse methods is relied upon as authority for the taxation of the 
item contended for in this case, The plaintiflf in error contends that 
the modem method is to give surety bonds, and that the expenseof 
procuring them is a legitimate cHsbursement of the appellant. The 
propriety of a rule of court requiring that such items be taxed as 
part of the costs may be conceded, without affecting this case, in which 
there was no such rule. 

There hâve been numerous décisions of the District Courts and 
Courts of Appeals upon this question, and they are not ail in harmony. 
The Suprême Court has not decided the question. Thç Court of Ap- 
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peals of the Sixth Circuit, in the case of Lee Injector Mfg. Co. v. 
Penberthy Injector Co., 109 Fed. 964, 48 C. C. A. 760, held that there 
was no authority to tax a premium on an appeal bond as part of the 
taxable costs. Tn tbe case of The Gov. Ames, 187 Fed. 41, 48, 109 C. 
C. A. 94, the Court of Appeals of the First Circuit held that, in the 
absence of any statute, rule, or order or court, or usage, the amount 
paid a surety company for executing a stipulation for the clischarge 
of a vessel from a Hbel was not part of taxable costs. The court in 
this case distinguished between cases where the security was required 
to be given by order of court and those where its giving was optional. 
It distinguished, for that reason, the case of Jacobsen v. Lewis Klon- 
dike Expédition Co., 112 Fed. 73, 50 C. C. A. 121 (Court of Appeals 
of the Ninth Circuit), and The Volund, 181 Fed. 643, 667, 104 C. C. 
A. 373 (Court of Appeals of the Second Circuit). In the case of The 
Texas, 226 Fed. 897, 905, 141 C. C. A. 501, 509, the Gourtof Appeals 
of the First Circuit said: 

"The next question is whether the District Court was correct in refusing to 
tax as part of the costs the premlums that were paid for the entry of corporate 
security. The précise point is not whether, in our opinion, modem conditions 
hâve made it désirable that such premlums should be taxed as costs, but 
whether any statute, or any rule or équivalent custom, in the district of Dela- 
ware, required or justified the taxation. The clerk rejected the items on the 
following ground: 'I do not know of any statute that makes such items tax- 
able as disbursements or otherwlse, and there is no rule of court or establl.shed 
practice in this district peiTnitting a recovery of such items. I ara aware of 
no décision of the Circuit Court of Appeals for the Third Circuit or of the 
District Court for this 'district on this sub.lect.' And the I)istrlct Court af- 
flrmed the clerk's décision. In our opinion the clerk was rlght In saylng that 
no statute makes such an item taxable. The subject has been sufficlently 
dlscussed In the following cases [citlng cases]. And we shall only add our 
approval of the argument that a rule of court, or a practice équivalent thereto, 
is needed to justlfy the taxation. But we may also say that we think such a 
rule or practice has become so désirable that we feel confident the court 
below will take an early opportunity to conforra its procédure in this respect 
to the custom prevaillng in other districts." 

The case of Edison v. American Mutoscope Co., 117 Fed. 192, a 
Circuit Court case, apparently supports the contrary rule. The Cir- 
cuit Judge, however, bases his opinion upon the fact that the dis- 
bursement was one rendered necessary by a rule of practice, and 
the rule of practice is not set out in the opinion. In this case, the dis- 
bursement was not made as a resuit of any rule of practice, and there 
is no statute, rule or order or usage, by which it is made a part of the 
taxable costs of the case. The District Judge properly disallowed the 
item. The judgment is affirmed and the plaintifif in error taxed with 
the costs of appeal. 
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riRST TRUST 00. V. ILLINOIS CENT. R. CO. SAISIE v. CHICAGO & N. W. 
RY. OO. SÀME V. NORTHERN PAC. RY. 00. 

(Circuit Court of Appeals, Elghth Circuit. March 3, 1919.) 

Nos. 5062-5064. 

1. CORPOBATIpNS <S=»3T6 — POWEBS— PURCHASE OF OWN STOCK. 

In the absence of statutory or cliarter restriction, a corporation has In- 
hérent power to purchase its own stock. 

2. Corporations i®=5542(1)^Purchase of Own Stock— Validitt. 

Where à purchase of Its own stocli by a corporation is made when it Is 
insolvent, or if such transaction renders it insolvent, such purchase is 
voidable as to existing creditors, and as to subséquent creditors who be- 
came such ^ without notice and in reliance on its former solvency, and If 
notes or bonds are given In exchange for the stoclt, they wlll be subordl- 
nate to the claims of such creditors, but net to clalms of subséquent cred- 
itors with notice. 

Appeal from the District Court of the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Suit in equity by the First Trust Company, as trustée, against the 
Crooked Creek Railroad & Coal Company, in which the IlHnois Cen- 
tral Railroad Company, the Chicago & Northwestern Railway Com- 
pany, and the Northern Pacific Railway Company separately inter- 
vened. From the decree for interveners, complainant appealed. Re- 
versed in part (252 Fed. 965, C. C. A. ), and interveners pé- 
tition for rehearing. Denied. 

F. H. Helsell and Charles A. Helsell, both of Ft. Dodge, lowa, for 
petitioner Illinois Cent. R. Co. 

James C. Davis, of Chicago, 111., for other petitioners. 

PER CURIAM. The three grounds upon which the appellees in 
their pétition for rehearing insist that their claims are entitled to be 
paid in priority to the mortgage bonds are : 

(1) That the bonds were issued in payment for stock of the cor- 
poration at a time when it was insolvent, or at least that the trans- 
action rendered it insolvent, and, that for this reason the bonds are 
to be subordinated to the claims of ail creditors, both existing and 
subséquent. 

(2) That the bondholders were in control of the corporation when 
the claims of the interveners originated, and for that reason the claims 
should be paid before the bonds. 

(3) That there was a diversion of the corporate income, which should 
hâve beien devoted to the payment of interveners' claims. 

We do not think it necessary, as to the second and third grounds, 
to say anything in addition to what was said in the opinion filed. As 
to the first ground, in view of a seeming change on the part of coun- 
sel for appellees from their former position, that the mortgage in 
question was ultra vires and absolutely void, to their présent position, 
that the mortgage and bonds, though valid, are subordinate to the 
•claims of creditors, both existing and subséquent, we may add to what 
was said in the opinion the following: 

<g=3For other cases see same topic & KBY~NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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[1] It is well settled by the décisions of this court that, in the ab- 
sence of statutory or charter restriction, a corporation has inhérent 
power to purchase its own stock. Burnes v. Burnes, 137 Fed. 781, 70 
C. C. A. 357; Sanford v. Bank, 238 Fed. 298, 151 C. C. A. 314. It 
is not claimed that there is ahy prohibition in the charter of the 
Crooked Creek Raihoad & Goal Company, and under the décisions of 
the State of lowa it would seem cleàr that there is nothing in the stat- 
utes of that state which prohibits such a purchase. Rollins v. Shav- 
er, 80 lowa, 380, 45 N. W. 1037, 20 Am. St. Rep. 427; Tiernevv. 
Butler, 144 lowa, 553, 123 N. W. 213. 

[2] It is equally well settled that, where the purchase of its own 
stock by the corporation is made when the company is insolvent, or if 
such transaction renders it insolvent, such sale is voidable as to ex- 
isting creditors, and if notes or bonds are ^iven by the corporation in 
exchange for the purchase of its stock, such notes or bonds will be 
subordinate to the claims of existing creditors in the distribution of the 
assets of the corporation. 

The foregoing proposition is also true as to subséquent creditors 
of the corporation, who become such without notice of the purchase of 
its own stock by the corporation, but relying upon the supposed pre- 
vious solvency and unimpaired stock. Coleman v. Tepel, 230 Fed. 
63, 71, 144 C. C. A. 361 ; Atlanta & Walworth Ass'n v. Smith, 141 
Wis. Z77, 123 N. W. 106, Z2 L. R. A. (N. S.) 137, 135 Am. St. Rep. 
42; M. V. Moore & Co. v. Gilmore, 216 Fed. 99, 132 C. C. A. 343; 
In re S. P. Smith Lbr. Co. (D. C.) 132 Fed. 618; In re Fechheimer 
Fishel Co., 212 Fed. 357, 129 C. C. A. 33 ; Hamor v. Tavlor-Rice Co. 
(C. C.) 84 Fed. 392; Maryland Trust Co. v. Bank, 102' Md. 608, 63 
Atl. 70. _ 

But the appellees in the présent case do not fall within either of the 
classes mentioned. At the time when the corporation purchased its 
stock and issued bonds therefor, ail of the debts of the corporation 
were paid (except, of course, to the bondholders). The intervenèrs arc 
therefore subséquent creditors. But this is not ail. The mortgage 
itself recited : 

"Whereas, it now appear.s neeessary and proper for the purpose of purchas- 
ing 1,125 shares of its capital stoclc from its présent sliareliolders, * » * 
tlie rallroad company lias now resolved to issue * * * bonds." 

This mortgage was recorded on the 4th day of January, 1911, and 
before any of the intervenèrs became creditors. This was notice to 
ail the world of the purchase of its own stock by the corporatfon. 
There is no fraud established, and no claim that the corporation made 
any représentations contrary to the récital just quoted from the mort^ 
gage. 

The distinction between subséquent creditors with notice and sub- 
séquent creditors without notice, who hâve become such relying upon 
appearances which were in fact false and deceitful, is well recognized 
in varions classes of cases; for example, in suitsby creditors to re- 
cover against stockholders for balance on stock which had been issuéd 
as fully paid, when in fact not fully paid, or on stock which had been 
issued for property taken ,at excessive value, or where dividends had 
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been paid out of capital by a corporation, solvent at the tîme, but 
which afterward became bankrupt. N. W. Mut. Life Ins. Co. v. 
Cotton Exch. Co. (C. C.) 46 Fed. 22, 24; Rickerson Mill Co. v. Far- 
rell Co., 75 Fed. 554, 560, 2Z C. C. A. 302 ; Cunningham v. Holley 
Co., 121 Fed. 720, 58 C. C. A. 140; State Trust Co. v. Turner, 111 
lowa, 664, 82 N. W. 1029, 53 L. R. A. 136; Bank v. Gustin Minerva 
Mining Co., 42 Minn. 327, 334, 44 N. W. 198, 6 L. R. A. 676, 18 
Am. St. Rep. 510; Hospes v. N. W. Mfg. Co.,.48 Minn. 174, 50 N. 
W. 1117, 15 L. R. A. 470, 31 Am. St. Rep. 637; Downer v. Union 
Land Co., 113 Minn. 410, 418, 129 N. W. 117; Mackall v. Pocock, 
136 Minn. 8, 161 N. W. 228, L. R. A. 1917C, 390. 

In the case at bar the interveners were subséquent creditors with 
notice of the impairment of the capital stock, and for that reason can- 
not claim priority over the bondholders. 

The pétition for rehearing is denied. 



NAPOEE V. BOWB et al. 
(Circuit Court of Appeals, Ninth Circuit. April 7, 1919.) v 

No. 8245. 

1. Abmt and Navy <s=»20 — Sélective Seevice Act— Exemptiopi of Nonde- 

CLABANT ALIEN. 

A nondeclarant alien résident of the United States is not inéligible to 
military duty under Sélective Service Act May 18, 1917 (Comp. St. 1918, §§ 
2044a-2044k), but the facts which brlng him within the exempted class 
must be affirmatively proved by him before his local draft board, to 
vphich is given power to hear and détermine, subject to revlew by appeal 
to a district board, ail questions of exemption under the act ; a décision 
of the district board being made final. 

2. Habeas Ooeptjs <S=j16 — Sélective Sehvicb Act— Remedy of Nondeclaeant 

Alien. 

Ignorance of the law and the facts on tlie part of .a nondeclarant alien, 
who did not prove affirmatively before hls local draft board the facts 
brlnging him within the class exempted from Sélective Service Act May 
18, i017 (Comp. St. 1918, §| 2044a-2(H4k), so that he bas been arrested 
as a military déserter, is no ground for habeas corpus; the alien's f allure 
to avait him'self of the remédies of the act and the rules precluding such 
relief, for only on showing of déniai of fair hearing or abuse of discré- 
tion in the local or district draft board may resort be had to the courts. 

Appeal from the District Court of the United States for the District 
of Montana; George M. Bourquin, Judge. 

Pétition for writ of habeas corpus by John Napore against James 
H. Rowe and others, members of the Local Draft Board of Butte, 
Mont., John K. O'Rourke, Sheriff of Silver Bow County, Mont., and 
thç United States, a party afifected by the décision. From an order 
that petitioner be discharged from custody, respondents appeal. Judg- 
ment reversed, and cause remanded, with instructions to dismiss the 
writ and remand petitioner to custody. 

The appellee iiled In the court belovv a pétition for a writ of habeas 
corpus, alleging that he was not a citizen of the United States and had never 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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declared hts intention to become such; that on June 5, 1917, he.duly register- 
ed at Minot, N. D., pursuant to Act Cong. May 18, 1917, c. 15, 40 Stat. 76 
(Comp. Ht. 1918, §§ 2044a-2044k) ; that thereatter he duly appeared before 
the local board at Mlnot, and slgned an allidavlt before the said board, set- 
ting fortli that lie was born in Eussia, and had not declared bis Intention to 
become a citizen of the United States, together wlth other prools requlred 
under the rules and régulations; that he received no notice that anythlng 
else would be requlred of him, or that he should keep in touch with said 
local board ; that he remained in Minot for several montbs thereafter, and 
then came to Butte, Mont., where he bas sinee resided; that in September, 
1918-, wliile at Butte, he was advisèd that aliens were requlred to submlt 
questionnaires to their local boards, the same as other registrants; that this 
was the first information he ever received on the subject ; that immediately 
after recelving it he appeared before the local board of the city of Butte for 
the purpose of having hls questionnaire fiUed out and sent to the local board 
for Minot, N. D. ; that he was then arrested and certified as a mllitary dé- 
serter. 

- The appellants. In tlieir return to the order to show cause, alleged that 
the appellee duly reglstered on June 5, 1917 ; that on or about December 15, 
1917, the local board for Ward county, N. D., malled to the appellee a ques- 
tlonnaiVe, which he was requlred to 1111 out and submlt not later than De- 
cember 28, 1917 ; that he • f ailed to return said questionnaire ; that he was • 
thereupon certified to the ad jutant gênerai for North Dakota for such de- 
linquency ; that on May 3, 1918, said adjutant gênerai notifled the appellee 
of his dellnquency and ordered hlm to report ; that the appellee f ailed to re- 
port as so ordered, and On May 17, 1918, he was inducted into the military 
service of the United States ; and that he was detained as a déserter from, 
tfie United States army. Upon the pleadings and the évidence the court 
oïdered that the appellee be discharged ftom custody. 

Edward C. Day, U. S. Atty., of Helena, Mont., James H. Baldwin, 
Asst. U. S. Atty., of Butte, Mont.,, Lieut. Col. Grant T. Trent, Judge 
Advocate, of Washington, D. C, JD. M. Kelly, J. Bruce Kremer, Alf. 
C. Kremer, L. P. Sanders, J. A. Poore, and William Meyer, ail of 
Biitte, Mont., for appellants,. 

X. F. Lorenz and Barta & Barta; ail of .Butte, Mont., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] The 
pétition for the writ is based upon the propositions that an alien, who 
has not declared his intention to become a citizen of the Unitçd States, 
is not sûbject tô military duty; that the affidavit which the appellee 
presented to the local board, wherein he set forth that he was a non- 
declarant alien, was in itself sufficient to place him in the exempted 
class; and that therefore the local board in North Dakota had no au- 
thorîty to induct him into military service and certify him as a déserter. 
The court below was of that opinion, and held that the draf ting of a 
nondeclarant alien was forbidden by law. To that construction of the 
law we are unable to assent. The Sélective Service Act (Act May 18, 
1917, c. 15, 40 Stat. 80 [Comp. St. 1918, § 2044e]) provides that ail 
maie persons within the prescribed âges shall be subject to registration, 
"and ail persons so registered shall be and remain subject to draft 
into the forces hereby authorized, unless exempted or excused there- 
from as in thisact provided." In brief, the act makes persons of the 
prescribed âge subject to draft, unless exempted or excused by the 
designated authprity. It does not follow that a nondeclarant alien is 
250 F.— 53 
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inéligible tô 'rnilitàry dutv under theact. or that'he îs automatîcâlly exr 
empted froifl. 'service. The facts wHiç}i brii}g hiin within the exempted 
class must be aflRrmatively proved by him befor^ç his loç^l bo^rd, the 
tribunal created by the act, to which is givenipower to hear and dé- 
termine, subject to review by appeal to a district board, "ail questions 
of exemption under this act," arid.the décision of the district board is 
maide final., The unif orm, ruHng df tjie 'côu^s haS been that, in oïdèr 
to obtain exemption, the intention of the nondeclarant alien mi^st be 
expressed in the manner prescribèd by^ law. United States v. Finky 
(D. C): 245 Fëd. 871 ; lîtiited States •v.fiëlT(D.C.) 248 Fed. 995 ; Silm- 
mertime v. Local Board, Division No. 10 (D. C.)'. 248 Fed. 832'; Ex 
parte Blazekovic (D. C.) 248 Fed. 327; Ex parte Tinkoff (D. C.) 254 
Fed. 222. 

[2] The appellee has not presented to bis local board a claim of ex- 
emption in accordance,wi!th the régulations, rior , has he availed himself 
of tiie privilège accorded by the régulations of applying to the local 
board to reopen the case. Ail that he ^allèges by way of excuse for 
"disregarding the régulations is in effect that he was, ignorant of the 
law and the facts. Such ignorance is no ground for habeas corpus. 
The Japanese Immigration Case, 189 U. S. 86, 101 ; * Ex parte Kuswes- 
ki, 251 Fed. 977; Ex parte Tinkoff, 254 Fed. 222. The appellee's fail- 
ui'e to avail himself of the remédies afforded by the act and the rules, 
precludes relief by habças corpus, for it is only upon a showing pf, 
oenial of a fair hearing or gross abuse of discrétion in the loc^l or 
district boàrd that resort mày be had to the courts. Angelùs v. Sul- 
livan, 246 Féd. 54, 158 C. C. A: 28Ô; United States v. Bell (D. C.) 248 
Fed. 995; United States v. Heybufh (D. C.) 245 Fed. 360; Ex parte 
Beales (D. C.) 252 Fed. 177. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to dismiss the writ and remànd the appellee to custody. 



REINA V. BRACHO et al. i 

(Oircult (Jourt of Appeals, BUfth Circuit. March 25, 1919.) 
No. S29a 

1. Paetition ®=»1&— Possession to Sustain Action, , 

'Bill for partition or salé for division, evén if It can be inade the meftns 
àt trjilig a disputed tltle; ca;iiflot be maintalned, possession not being Ui, 
any of the parties, but !in: the igoveriiment under a claim of right. 

2. ACTION ®=>62-4*I>BCtAKÀ'n0N Oï RmHTS—PEiMATUBI! ACTION. ' 

Bill for adjudication ofassertëd rtght'to a fund ts piémature.the fund^ 
not yet haying come into existence,- ai\d- It not l>ping knoiwn whether,: If 
it shall come into. existence, claiman't .y;iil need any relief in addition to 
that of the tribuiîàl by action dr;':wt(ich It wîll èôme îiito existence, ând! 
with' which claimânt hfts'flléd isi clàim f or tis assèttedinterèst in the ftlnd., 

. j^ppeal from the, pistipict Couj;1;,ofi tihe United States for the, Canal 
Z(3ne;. William , h;, Jackson, Xudg.ç.r: . : :i . : : -vi.. 

^saFor otti«r erses sié katie %>pio& KBY-NUMâlltl in ail' Key-Numberéd Digests & Indexé) 
»S3 Sup. et. 611, 47 L. Ed. 721. 
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.Suit by Towas Reina against BeWriz Bracho and bthers. ' Billdis- 
missed, and complainant,' appeals. Affîrmed. ■ ■ ■ 

Stevens Ganson^ of Panama> R; P!, and Chauncey P. Fairman, of 
Cristobal, C. Z., f or appellant. ' : . ■ < 

William C. Macintyre and W. H. Cârrington, botli of Griétobal, 
C. Z., Joseph W. Montgoitiery, U. S. Atty., of New Orléans, La., 
Frank Feuille^ of Ancon, C. Z., and Walter F. Van Dame, of Balboa 
Heights, G. Z., for àppellees. 

Before WAI^KER and BÀTTS, Circuit Judges, and FOSTER, Dis- 
trict Judge. ' 

WALKER, Circuit Judge. This is an appeal from a decree di's- 
missing a bill in' equity filed by the appellant against the appellees, 
U individuals and the Panama Railrdad Company, a corporation. The 
bill prayed the division or partition of described lands, in which the 
appellant claimed a orie-eightéenth interest; that, in case the division 
or partition of said lands cafinotbe made without manifest préjudice 
to the parties interested, said lands be sold and the proceeds thereof 
be distributed between the parties according to their respective inter- 
ests; for an accounting of'rents and profits; and for gênerai relief. 

It was admitted that pripr to the filing of the bill the lands meii- 
tioned in it had been takeii possession of by the United States pur- 
suant to an executive order issued by the Président under the au- 
thority conferred on him by section 3 of the Panama Canal Act of 
August 24, 1912, c. 390, Z7 Stat. 561 (Comp. St. § 10039), which is 
as follows: 

"The Président Is authorized . to déclare by executive order that ail land 
and land under water withln the limlts of the ("anal Zone lânecessary for 
the construction, maintenance, opération, sanltatlon, or protection ol' the 
Panama Canal, . and to extlngulsh, by agreement when advlsable, ail clainis 
and titles of adverse elaluiants and occupants. Upon failure to secure by 
agreement tltle to any such parcel of land or land und^er water the ad- 
verse clalra or occuSancj' shall be disposed of flnd tltle rhereto secured In 
the United States and compensation ■ thérefor fixed and paid in thé manner 
provided In the aforesaid treaty with the Kepublic of Panama, or such modi- 
fication of such treaty as may hereafter be made." 

The bill averred that the lands hâve been or are about to be ex- 
propriated for a public use, and that the plaintiff had joined with 
others in filing a claim, based upon the asserted interest, with the 
Joint Commission created pursuant to article 6 of the Panama Canal 
treaty for the appraisal and settlement of— 

•'ail damages caused to the ovvners of private lands * * * by reason of 
the grants contained in this treaty or by reason of the opérations of the 
United States, its agents or employés, or by reason of the construction, main- 
tenance, opération, sanltatlon and protection of the said canal or of the works 
of sanitation and protection herein provided for." 

[1] The spécial relief sought is either a partition, or a sale for 
division of the proceeds, of lands not in the possession of any party 
to the suit, but in the possession of the United States under a claim 
of right. So far as such relief as that mentioned is concerned the sub- 
ject-matter of the suit is not brought within the grasp of the. court. 
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sb as to be subject to its orSerSy the sole possessor of it under a clçiim 
of right not being a party to the suit. It affirmatively appears that the 
appellant is not a cotenant of the party in possession. Even if a bill 
for partition, or for a sale for division, could be made the means of 
trying a^ disputed title (Clark v. RoUer, 199 U. S. 541, 26 Sup. Cl 
141, 50 L. Ed. 300), a court could not, in a suit.between private par- 
ties, render an enforceable decree for the partitioij or sale of property 
in the possession of the Government under a claim of right. The 
granting of such relief requires that_ the lands to be partitioned or sold 
be in the possession of a party or parties broiight before the court. 
The absence from the suit of a party vi^hose présence is indispensable 
to the granting of such relief therein is a sufficient justification of 
a déniai of such reHef. Barney v. Baltimore. City, 6 Wall. 280, 18 
L. Ed. 825; Greeley v. Lowe, 155 U. S. 58,, 15 Sup. Ct. 24, 39 L. 
Ed. 69. 

[2] The bill does not aver the existence of a state of facts con- 
stitutjing a basis for an adjudication as to an àsserted right of the 
appeljant to sharé in a fund awarded as damages for the taking of the 
larids by the goVernment or as compensation for their expropriation. 
It;,is.npt shpwn that any such fund is in existence.. On the contrary, 
it is disclosed that the claim ofihe appellant based upoh the existence 
of his àsserted interest in thé lands is pendjng and iihdetermined before 
another triburial havirig exclusive jvirisdiction to pass upon it. A judi- 
^:ia^ controversy is prématuré wheti it is started before the subject- 
matter of it Ijas come into existjerice andbeforg it is known whether, 
if it shall comé into existence, the' claimànt will need any relief in 
.addition to that given by the tribunal the action of which brings it into 
existence. ItJs not yet known whether thè^e will be âny fund that 
cQuld be deaitwith by the orders of, the court at t^é instance of the 
appellant, or that, if there shall be such a. fund, tkere will be, any 
occasion for gfanting relief to the appellant with référence to it. 

The averments of the bill àb not show ' that the appellant is entitled 
to the relief sought or any part of it. ! 
!: "The decree is affirmed. . ■ [,]:■■ 
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PANAMA 11. CO. V. PIGOT^. 

(Circuit Coui't of Appeals, Fifth Circuit. Mareh 27, 1919.) 

No. n291. 

1. Appeal asd KiUiou ®=>t)OG(l)^Ço.\Ti.NUAS€E <g=37^DisciîE'rios or Court 

— lÎEVIEW. 

HoHi under Paiiatiin law and sérierai priiidples, motion for continuance 
i.« addressed to di.seretion of trial court, and action tliereon i.s not re- 
viewable, iinles^ al)use of discrétion ,is shown. 

2. Appeal anu Ebkob ©=>977(1) — New Trial ©ssC-t-Discketion of Court— 

lÎEVIEW. 

Hotli under Pananui law and gênerai priijciples, motion for new trial Is 
addressed to discrétion of trial court, and action tliereon is not review- 
hWe, unles.s abuse of discrétion is shown, ; 

3. Négligence i©=>1.'56(10) — Quksïion.s for Jury. 

liefusing direiited verdict in personal injurycase is proper, wliere évi- 
dence as to négligence and contributory négligence is çonflicting. 

4. Eailroads, <S=>281(1) — Personal, Ifj.iuRiEs— Panama I.aw. 

TJnder ' tlie Panama laws, a railroad is liable for Personal injuries 
caused by négligence of its employcs.- 

In Error to the District Court of the Canal Zone ; William H. Jack- 
son» Jqdge. 

Action by Noël Pigott, a qiinor, by his guardian ad litem, George 
Morrell, againsfthe Panama R,ailroad Company. Judgment fof plain- 
tiflf, and défendant brings error. : ^Aflirmed. ,. ■ 

Frank Feuille, of Ancon, C. Z., and .Walter F., Van Dame, of Bal- 
boa Heights, C. Z., for plaintiff in errori ; 

Stevens Ganson, of Panama, R. P., arid \'alentine E. Bruno, of An- 
con, C. Z., for défendant in error. : ' ; 

Before PARDEE, WALKER, and BATt^-.Circuit Jiulges. 

PARDEE, Circuit Judge. The statement bf the case by plaintifï in 
error is as foUows : 

"ïlie minor, Xoel Pigott, résides with liis fatlier, Tlionjas J'igott, in ttie 
«ty of Colon, l'epublic of Panama. Tliey are KritLsli sub.U'cts. George Alor- 
rcll, guardian ad litem of the niiuor, Xoel Pigott, is an American citizen, but 
résides in tlie city of Colon, republic of Panama. 

''The complaint in tbis case was tiled for the minor, Noël Pigott, by (leorge 
Morrell, bis guardian ad litem, who acted inider the order of the District 
Court of the Canal Zone. The complaint involves a demand for damages 
against the plaiiUitf in error in the snm of .$50,000, alleged to hâve accrued 
to the said minor on acconnt of an in.jury received by bim in being linocked 
down and run over by one of the freight cars of the jdaintifï in error, in th(> 
latter's svvitcliyard situated between K street and Broadway in the city of 
Colon in the repnblic of Panama, at the Seveutb street crossing. The minor 
lost his left leg as a resuit of the accident, which occurred on Uecember 4, 
1916. The complaint charged tlie plaintiff in error with négligence in tte 
opération of its train, and the latter tiled a gênerai déniai, and by way of 
spécial answer it alleged that it was not liable under the laws and jurispru- 
dence of the republie of Panama, and furtlier tliat tlie injury to the minor, 
Noël Pigott, was the resuit of his own négligence. 

"The case was tried before a jury on the ].")th of February, 1917, in the 
Cristobal division of the District Court of ttie Canal Zone, and resulted in a 

<S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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verdict and Judgment In favor of the défendant In error In the sum of $7,- 
500. The plaintlff in error now bringathig case to thls court on writ ot 
error, and is asking that the judgiâentof the trial court be set aside for the 
reasons stated in the plaintlff In ei;ror's asslgnments of error." 

Then foUow some 13 assignments of error, complaining of the trial 
court' s refusai to grant a continuaiice, to grant a new trial, and to di- 
rect a verdict for the plaintiflf in etror ; also ref using spécial instruc- 
tions requested, and complaining of instructions given to the jury on 
the merits of the case< We hâve carefuUy considered ail the assign- 
ments of error in the light of the elaborate brief s presented in the case, 
and conclude that none of the assignments of error présent any ré- 
versible error. 

[1, 2] Motions for continuance and for a new trial, under the Pana- 
ma law and the gênerai jurisprudence of this court, are questions with- 
in the discrétion of the trial court, and not reviewable upon appeal, 
uriless abuse of the discrétion is shown, and none appears in this case. 

[3] The motion for a directed verdict was properly refused, be- 
cause the évidence in the case as to the négligence of the plaintifï in 
error and contributory négligence on the part of the minor, Noël Pigott, 
was conflicting, and not only warranted, but required, a submission of 
the case to the jury. 

[4] The vital questions involved in this case as to the claimed con- 
struction of the laws of Panama hâve been settled in this and the Su- 
prême Court adversely to the contention of the plaintifï in error. See 
Panama Railroad Co. v. Bosse, 239 Fed. 303, 152 C. C. A. 291 ; re- 
cently affirmed in the Suprême Court at the présent term (249 U. S. 
41, 39 Sup. Ct. 211, 63 L. Ed. ); Panama Railroad Co. v. Top- 
pin, 250 Fed. 989, C. C. A, -— ; Railroad Co. v. Gladmon, 15 

Wall. 401, 21 L. Ed. 114; Grand Trunk Railway Co. v. Ives, 144 U. 
S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485. 

As we find none of the assignments of error well taken, the judg- 
ment of the District Court is affirmed. 
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MAYO, Immigration Com'r, et al, v. UNITED STATES ex rel. JOBIN. 
(Circuit Court of Appeals. Fiftli Circuit. April 5, 1919.) 
, . Xo. 3-358. 

1. IIaiîeas Corpus i©=3li;!(9)— Appeal— Rhcokd. 

f)]i an appi'iil from an ordoir imà hal)eas corpus hearlng dlrerting that 
au alieii lie released from custody by the Coiuuilssioper of Immigration, 
it caunot properly be said that the overrullng of an objection to ttie ad- 
mission oi' testiniotiy by theliilien "on the ground tliat the court had no 
jurisdietion to receive évidence sind inquire into the merits of said cause, 
witliout ascertainiug wliether the allen J. was given a fair ts'ial by the 
immigration authorities," was error ; it not being made to appear that 
the stated ground of objection existed in fact, the record not disclosing 
what tlie évidence was. 

2. Aliexs "S^s.'jJ — Depoktation'— ConcltjSiveness of Fimdino. 

Wlicre an alien was lield under an order of déportation, made by a 
board of spécial inquiry and aftirmed liy the Secretary of I^abor, order 
belng based upon flndiug tliat allen was a persou coming to tliis country 
for an immoral purpose, findings on habeas corpus proceedlng that allen 
was denied a fair liearlng by Inunigration atitliorities, and that "she is 
not of an immoral character and Is eutitled to admission to the United 
States," entitled the alien to be released from custody. 

3. Habeas Cobpus iS=11;î(12) — Mattees Reviewablh— Record. 

On appeal from a liabeas corpus proceeding, it must be presumed tliat 
the findings of the lower court were pvoper, ^^•here the record does not 
show the contra ry. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Foster, Judge. 

Habeas corpus proceeding by the United States, on the relation of 
Madamoiselle Laure Jobin, against John P. Mayo, Commissioner of 
Immigration, and the United States of America. From an order di- 
recting that the relator, an alien, be released from custody by the Com- 
missioner of Immigration, défendants appeal.' Affirmed. 

Nicholas Callan, Asst. U. S. Atty., of New Orléans, La., for appel- 
lants. 

José A. Morales, of New Orléans, La., for appellee. 

Before WALKER and BATTS, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

WALKER, Circuit Judge. This is an appeal from an order, made 
on a habeas corpus hearing, directing that the appellee, an alien, be 
released from custody by the appellant, the Commissioner of Immi- 
gration at the port of New Orléans. The writ was issued pursuant 
to the prayer of a pétition, which alleged that the petitioner, the ap- 
pellee, was deprived of a fair hearing by the board which ordered 
her déportation after she was detained upon her arrivai at New Or- 
léans on a vessel from a Mexican port. The return to the writ set 
up that the petitioner was held under an order of déportation made 
by a board of spécial inquiry and 'affirmed by the Secretary of Labor; 
that order being based Upon à fiitding that the appellee was "a person 

^=>For other cases see same topic' & KEY-NtTMBBR in ail Key-Numbered Digests & Indexes 
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coming to this country for an immoral purpose." The record dis- 
closes that évidence was adduced on the hearing which resulted in 
the order appealed from. It does not disclose what that évidence was. 
Some évidence is set ont, without being authenticated in any way by 
the presiding judge. The record does not purport to contain ail the 
évidence adduced on the hearing. 

[1-3] The foUowing is ail that is shown by the bill of exceptions: 
The appellant objected to the admission of testimony by the appel- 
lee "on the ground that the court had no jurisdiction to receive évi- 
dence and inquire into the merits of said cause without ascertaining 
whether the alien, Laure Sebastine Jobin, was given a fair trial by the 
immigration authorities; and his honor, the judge, then and there 
overruled said objection and admitted said testimony. Whereupon 
counsel for respondent reserved the bill of exceptions to the said 
ruling of the court." It is not made to appear that tlie stated ground 
of objection existed in fact. It follows that it cannot properly be 
said that the ruling excepted to was erroneous. The opinion rendered 
by the District Judge shows that he found that the appellee was denied 
a fair hearing by the immigration authorities, and that she "is not of 
immoral character and is entitled to admission to the United States." 
Proper findings to that effect entitled the appellee to be released from 
custody under the ofder of déportation. Chin Yow v. United States, 
208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369; Zadonaite v. Wolf, 226 
U. S. 272, 33 Sup. Ct. 31, 57 L. Ed. 218. It is to be presumed that the 
findings were proper ones, the record not showing the contrary. 

Affirmed. 



In re GEORGE C. BRUXS CO. 

BRUNS V. GEORGE BAKER & SONS, Inc., et al. 

(Circuit Court of Appeuls, Sevenéh Circuit. January 7, 1019.) 

No. 2507. 

B.\XKRITPTCY <S=3345 — PkIOBITY— AÔBEESlEIÎTS. 

Wliere a président of a bankrupt coriioratîon advanced nioney to the 
corporation to euable it to carry through a composition agreement, prés- 
ident stating in a circular letter to tlie crecjitors, "To effect tire settle- 
meut, $2,500 in casli, wlildi is no part of the assets of the corporation, 
has bpen put np to guarantec the flrst payment," the agreement being in- 
tended to «ive to the settlement creditors priority in any liquidation of 
the assets, the agreed subordination of the rights of such lender to those 
of other creditors will be enforceij. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

In the matter of the George G. Bruns Company, bankrupt. From an 
order denying the priority of a claim of George C, Bruns over that of 
George Baker & Sons, Incorporated, Julius Grossman, Incorporated, 
and Maetrick, Eyre & Go., Incorporated, Bruns appeals. Affirmed. 

igZBpor other cases see same topic & KBY-NUMBEK in aU Key-Numbered Dtgcsts & Indexes 
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James Rosenthal, of Chicago, 111., for appellant. 
Julius Moses, of Chicago, 111., for appellees. 

Before BAKER and MACK, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

MACK, Circuit Judge. The facts in this case are stated in McKey 
V. Bruns, 243 Fed. 370, 156 C. C. A. 150, affirming the allowance of 
Bruns' daim for $2,500 advanced by him on October 30, 1915, to the 
bankrupt corporation to enable it to carry through a composition agree- 
ment of 10 per cent, cash and 40 per cent, in notes, made in a former 
bankruptcy proceeding. The' question of the composition creditors' 
priority over this claim was not then passed ùpon ; that question is now 
presented on appeal froni an order granting such priority. 

Under the settlement âgreement, the business was to be conducted 
under the supervision of a creditors' committee until the notes should 
be paid, and, in case of default in payment continuing for 15 days, the 
committee was empowered to take possession of the assets, to dispose 
of them as it deemed advisable, and, after payment of expenses, to 
apply the proceeds to the payment of the settlement notes. Only the 
surplus, if any, was to be paid to the bankrupt. 

While this âgreement was made with the largest creditors on Octo- 
ber 28, 1915, it was not to be effective, either until ail creditors had 
accepted it or until the composition was confirmed by the court. On 
November 9th ail the creditors were requested to exécute the âgree- 
ment ; in the circular letter to them. Bruns, as the bankrupt's président, 
stated that — 

"To effoft tlie .settlement, .i;2,500 in easli, which is no part ol the assets 
of tlie forporiitioii, lias bien put iip to j;uarantee the fli'St payment." 

On December 20th the composition was confirmed. 

In our judgment, this âgreement was intended to give to the settle- 
ment creditors priority in any liquidation of the assets. This priority 
was not de])endent upon a liquidation ont of court ; the right of the 
creditors' committee so to proceed, in case of default, was granted 
merely as an additional means of effectuating the priority. While, as 
against subséquent bona fide creditors of the company, no lien on the 
assets was thereby acqiiired by the settlement creditors, as between 
them and Bruns, his loan to the company was clearly intended to be a 
subordinated indebtedness. It was made before the composition âgree- 
ment became effective, and at a time when the entire assets were ap- 
plicable to the composition creditors' claims. In effect, it was a not un- 
common advance to a corporation for the very purpose of bettering 
its financial condition, by increasing its assets without corresponding- 
ly, as against the composition creditors, increasing its liability. 

In Dozier v. Sangamon Loan & Trust Co., 224 Fed. 372, 140 C. C. 
A. 58, under analogous, though not identical, circumstances, we held 
that— 

"T'iere woulà seem to bè no reason, irrespective of any question of estop- 
pel, for refusing tO' enforce the agreed subordination of the rights of such 
a lender to those of other creditors." 

Order affirmed. 
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ISENHOUEH et ai, '-v. UNITED STATES. 

(Circuit Court of Appeals, EigJith .Circuit Mardi 25, 1919.) 

No. 5170. 

Chimie' AI, Law ©=342.3(4) — Evidence— Acts of Coconspiratob. 

Wliere a conspiraoy 1ms been sliovvn, tlie aet of one conspirator in 
furtherance of tlie coinmon purpose is admissible in évidence against ail; 
and thls is sb, though tlie conspirator eommlttiiig tlie act was not a dé- 
fendant in the case being tried. 

In Error to the District. Court of the United States for the Western 
District of Oklahoma; John H. Cotteral, Judge. 

Criminal prosecution by the United States against Clure Isenhouer 
and others. Judgment of conviction, and défendants bring error. Af- 
firmed. 

Roscoe C. Arrington, of Shawnee, 0kl. (John h. Arrington, of 
Shawnee, Okl., on the brief), for plaintiffs in error. 

Redmond S. Cole, Asst. U. S. Atty., of Pawnee, Okl. (John A. Fain, 
U. S. Atty., of Lawton, Okl., on the brief), for the United States. 

Before HOOK, Circuit Judge, and TRIEBER, District Judge. 

HOOK, Circuit Judge. The plaintiffs in error were convicted of 
violating ' section 6 of the Pénal Code (Acî March 4, 1909, c. 321, 35 
Stat. 1089 [Comp. St. § 10170]), by conspiring among themselves and 
with others to prevent, hinder, and delay by force the exécution of the 
Sélective Dtaft Act of May 18, 19l7 (40 Stat. 76, c. 15 [Comp. St. 
1918, §§ 2044a-2044k]). They do not contend hère that the évidence 
at the trial was insufÂcient to sustain the verdict against them. The 
only ground for reversai of the sentences is the admission in évidence 
of certain threatening notes sent to two deputy sherifïs and an assault 
upon one of them with intent to kill. 

There was overwhelming proof of the existence in Oklahoma, in- 
cluding the Western judicial district, where this case arose, of an ex- 
tensive organization, which the members called the "Working Class 
Union," an avowed purpose of which was to destroy the established 
order of society by force of arms, the kilHng of officiais, and the de- 
struction of property by varions acts of sabotage. They claimed to 
hâve the support of and to be working in concert with the Industrial 
Workers of the World, commonly called the "I. W. W." Upon the 
commencement of the war between the United States and the Impérial 
German government, and the passage of the Sélective Draft Act of 
May 18, 1917, the activities of the organization were revived and di- 
rected against the efforts of this government to exécute the above stat- 
ute and to raise its military forces. Numerous overt acts, including 
revolt and incipient rébellion, occurred. There was substantial proof 
that the accused were members lOf a subdivision or local of the larger 
organization and had knowledge of its criminal purposes. 

While the conspiracy was afoot, certain threatening notes were sent 
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to two deputy sheriffs, ordering them to leave the country or incur 
bodily harm. Four were signed "I. W. W.," and the fifth "The Bunch." 
During the pcriod covered by the sending of the notes, an effort was 
made in the nighttime to assassinate one of the ofïicers. It is urged 
that the évidence of the above was inadmissible, because it tended to 
prove offenses that were separate and distinct from that charged in 
the indictment. Counsel misconceive the. ground upon which it was 
received. While it was not shown that the accused personally sent the 
threatening notes or participated in the assault, there was substantial 
évidence tending to show that the acts were committed by members of 
the organization to which the accused belonged, and were in aid of and 
to carry out its unlawful objects. One of the methods of the organiza- 
tion was to impose the will of its members upon the community by 
threats and physical violence, There was also proof that the acts in 
question had relation to the common purpose of defeating the observ- 
ance and enforcement of the provisions of the Draft Act, including 
the proclamations and régulations in aid thereof . . It is an old rule that, 
when a conspiracy has been shown, the act of one conspirator in fur- 
therance of the common purpose is évidence against ail; and this is 
so, though the conspirator committing the act was not a défendant in 
the case being tried. Clune v. United States, 159 U. S. 590, 16 Sup. 
Ct. 125, 40 L. Ed. 269. 
The sentences are affirmed. 



THE RANCAGUA. 

(Circuit Court of Appeals, Fifth Circuit. Marcïi 24, 1919.) 

No. 3274. 

Mabitime Liens ®=5>25 — Executory Contkaci^— Services. 

Act June 23, 1910, § 1 (Comp. St. § 7783). glving maritime liens to 
persons furnisliing certain services to vessels, does not authorize a libel in 
rem against a vessel for breaching an entirely executory contract to re- 
move lier cargo. 

Appeal from the District Court of the United States for the Canal 
Zone; Wm. H. Jackson, Judge. 

Libel by the Cristobal-Colon Stevedoring Company against the steam- 
ship Rancagua and others. From a decree dismissing the libel, the li- 
belant appeals. Affîrmed. 

Chauncey P. Fairman, of Cristobal, C. Z., and Henry P. Dart, Jr.,. 
of New Orléans, La., for appellant. 

Stevens Ganson and Théodore C. Hinckley, both of Panama, R. P., 
for appellees. 

Before PARDEE, WALKER, and BATTS, Circuit Judges. 

WALKER, Circuit Judge. This is an appeal from a decree dis- 
missing a libel in admiralty against the steamship Rancagua and its 
cargo. The libel alleged that the master of the vessel, in his own be- 
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half and as the agent for the charterers, entered into a GOntract with 
the libelant, by the terms of which contract the master agreed to paj' 
to the libelant a stated amount per ton for discharging the vessel's 
cargo of about 8,000 tons of nitrates ; that the libelant was ready and 
wiUing to perform the contract, but, withont fault on its part, was pre- 
vented from doing so; and that the master of the vessel, without just 
cause or complaint, informed the libelant that he had made other ar- 
rangements for the discharge of the cargo, and that the libelant's serv- 
ices were no longer needed. What was soUght to be recovered was 
the amount of loss and damage allëged to hâve been sustained by the 
libelant in conséquence of the alleged breach of the contract mentioned. 
On the order of the court the vessel was released on the deposit with 
the clerk of the court of thé suni of $1,500 as a bond. The master of 
the vessel made thè depoâit with money in his possession belonging to 
the owner of the vessel, the republic of Chile. The libel was excepted 
to by the master on the ground that the vessel belonged to the repub- 
lic of Chile and was not subject to the jurisdiction of the court on the 
claim asserted. 

The libel was not maintainable, whether it was or was not subject to 
the exception mentioned. The averments of it dp not show that the 
alleged contract was executed in whole or in part. The libel was one 
in rem, brought again.st the vessel and its cargo, without any process 
or prayer for relief against any person as défendant. So long as a con- 
tract remains wholly executory, the vessel and cargo are subjected to 
no lien which can be enforced by a libel in rem. The Keokuk, 9 Wall. 
517, 19 L. Ed. 744; Vandewater v, Mills, Claimant, etc., 19 How. 82_, 
15 L. Ed. 554; Schooner Freeman v. Buckingham, 18 How. 182, 15 
L. Ed. 341 ; The City of Bâton -Rouge (C. C.) 19 Fed. 461 ; The Strath- 
nairn (D. C.) 190 Fed. 673; 1_ Corpus Juris, 1268. Though the con- 
tract was for the libelant's services as a stevedore and was maritime in 
its nature, performance under it was required to confer a lien enforce- 
able by proceedings in rem agaipst the vessel and cargo, if their own- 
ership was such that they so could be subjected to a lien. Çontracting 
to render such necessary services was not the furnishing of theni which, 
under the statute of June 23, 1910 (36 Stat. 604, c. 373, § 1 [Çomp. 
St. § 7783]), gives the furnisher a maritime lien on the vessel. 

TÏie decree dismissing the libel was proper, whether the ground re- 
lied on to support that action was or was not a tenable one. 

Affirmed. 
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riNLBT V. UNITED STATES. 

(Circuit Court of Appeals, Eourth Circuit January 9, 1910.) 

No. 1662. . 

Cbiminal Law ®=>104S — AssiQNMENTS OF Ebeor — Necessity or Exceptions. 
In the Circuit Court of Appeals,, an asslgnment of error wlU not be 
consldered, unless based on an exception. 

In Error to the District Court of the United States for the Western 
District of South Carolina, at Greenville; Joseph T. Johnson, Judge. 

Criminal prosecution by the United States against Louise Finley. 
Judgment of conviction, and défendant brings error. Affirmed. o 

T. P. Cothran, of Greenville, S. Ç. (H. P. Burbage, of Greenville, 
S. G., on the brief), for plaintiff in error. 

Frank C. Miller, Sp. Asst. U. S. Atty., of Norfolk, Va. (J. William 
Thurmond, U. S. Atty., of Edgefield, S. G., and C. G. Wyche, Asst. . 
U. S. Atty., of Greenville, S. C., on the brief), for the United States. 

Before PRITCHARD and WOODS, Circuit Judges, and CON- 
NOR, District Judge. 

PRITCHARD, Circuit Judge. This vi^as a criminal action, tried in 
the United States District Court for the Western District of South . 
Carolina. The défendant was charged with violating section 13 of 
the act of Congress of the 18th day of May, 1917 (40 Stat. 83, c. 
15 [Comp. St. 1918, appendix, § 2019b]). 

While the plaintiff in error (the défendant in the court below) re- 
lies on three assignments of error, it appears from the record that 
no exception was taken either to the charge of the court, or to the 
introduction of certain évidence by the government. This court has 
repeatedly held that it vifould not consider an assignment of error un- 
less the same was based upon an exception. Beaver y. Taylor, 93 
U. S. 46, 55, 23 L. Ed. 797; Prioleau v. United States (4th Circuit) 
74 C. C. A. 458, 143 Fed. 320; Hull Co. v. Marquette Cément' Mfg. 
Co., 125 C. C. A. 460, 208 Fed. 260; Copper River & N. W. Ry. v. 
Reed, 128 C. C. A. 39, 211 Fed. 111 ; Alwart Bros. Goal Co. v. Royal 
Colliery Co., 127 C. C. A. 599, 211 Fed. 313. Also, in the case of 
Robinson & Co. v. Belt, 187 U. S. 4'i, 50, 23 Sup. Ct. 16, 19, 47 L. 
Ed. 65, the court said: 

"While îl is the duty of this court to revlew the action of subordinate 
courts, justice to those courts require^ that thelr alleged errors should be 
oalled directly to their attention, and that thelr action should not be re- 
versed upon questions which the astuteness of counsel in this court has evolved 
from the record. It Is not the province of this court to retry thèse cases de 
novo." 

However, in passing, we deem it proper to say that, on examining 
the record as to the points sought to be raised therein, we find noth- 
ing that would warrant us in disturbing the judgment of the court 

©=For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 



below, had the assignments been based upon exceptions taken in ac- 
cordance with the rules ofthïs' court. 

For the- reasons stated, the judgraent of the lower court -is af- 
firmed. 



THE POWÎiATAN. ' 

THE TELENA. 



(Circuit Court of At>péais, FourthClTcuit. January 7, 1919.) 

,;'■' ' No. 1857. . ' ; ,,, . ' ■' , 

CoiiisidN <g=339 — Steam Vessels Meeting — CBbàsiNG Signais. 

, Decree, holding one oftwo meeting steaiaships solely in fault for a 
'collision for crosslng and fafllng to cGmply wlth the proper signal of the. 
other for passing port to port, afflrméd. 

Appea^ from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

In Admiralty. Suit by the Merchànts' & Miners' Transportation 
Company against E. D. QeS, with cross-libel, for collision between 
steamships Powhatan and Telena. Decree against the Powhatan (248 
Fed. 786), and her claimant appeals. Affirmed. 

H. H.. Little, of Norfolk, Vi, Daniel H. Hayne^ of Baltimore, Md., 
and Jçhn F. Lewis, of Philadelphia,' Pa. (Hughes, Little & Seawell and 
John, W. Oast, Jr., ail of Norfolk, Va., and Lewis, Adler & Laws, of 
Philadelphia, Pa., on the brief), for âppellant. 

Floyd Hughes, of Norfolk, Va., and J. Parker Kirlin, of New York 
City (Hughes & Vandeventer, of Norfolk, Va., and Kirlin, Woolsey 
& Hickox, of New York City, on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

PER CURIAM. We hâve carefully examined the record and deem 
it unnecessary to add anything to the full and f air discussion of the 
case in the opinion of the court below, reported under the title of "The 
Powhatan — ^The Telena," 248 Fed. 786. The controversy turns whol- 
ly on a question of fact, and ample testimony supports the findings 
and conclusion of the learned district judge. 

We are satisfied that the case was correctly decided, and the decree 
will, accordingly, be affirmed. 

^ssFor otber cases see same toplc & KBY-NTJMBBR in ail Key-I^umbered Digests £ Indexes 
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FOLÔrZ SM0?:EL.BSS FTJRNACE OQ. et ai. v. eurêka SMOKE- 
LESS .FURINACE CO. 

{Circuit Court of Appeals, Seventh Circuit. January 21, 1919. Eehear- 
ing Penled March 4, 1919.) 

No. 2637. 

1. Patents <S=s>2Q2(2)— Assignmént of Applicatiqn— Estoppel. 

The assigtior of an application for a patent is estopped, as agalnst 
the assignée, from questlbning ' the valldity of a i>atent, application 
for whlch subsequently eventuates In a patent, as to clalms . Trtthln 
the scope of :the origiJial disclosure, though not made In the applica- 
tion as flled. 

2. Patents <S=>2(è(l) — ^Àssionment. 

Where one, who was no novice in the patent business, asslgned an ap- 
plication for a patent, no fine Une wlU be drawn in hls favor, as 
agalnst the assignée, between clalms as allowed and those orlglnally made 
upon the description and drawings. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

Bill by the Eurêka Smokeless Furnace Company against the Foltz 
Smokeless Furnace Company and Ira W. Foltz. FrOm a (decree for 
plaintiiï, défendants appeal. Afifirmed. 

William R. Rummler, of Chicago, 111., for appellants. 
Max W. Zabel, of Chicago, 111., for appellee. 

Bef ore BAKER, ALSCHULER, and EVANS, Circuit Judges. 

ALSCHUIvER, Circuit Judge. Appellant Foltz made application 
in March, 1915, for a patent on certain new and useful improvements 
in furnaces of which he claimed to be the inventer. February 16, 
1916, he sold and assigned in vi^riting to appellee corporation (of which 
he was then a stockholder) his "entire interest for the United States 
in and to improvements described in my applications for United States 
patents as follows," enumerating this application, among others. Some 
time prior to the assignment the Patent Office rejected, on the prior 
art, ail of the claims made. After the assignment, but without further 
affidavit by Foltz or knowledge on his part, the assignée caused new 
claims to be filed, which eventuated in the issue July 31, 1917, of pat- 
ent No. 1,235,516, with 10 claims as therein set forth. The draw- 
ings of the original application remained unchanged, and the descrip- 
tion as first made was unaltered, save in minor détails which are hère 
unimportant. 

September, 1917, Foltz organized appellant corporation, of which 
he was président, treasurer, gênerai manager, and controlling stock- 
holder, and they began the manufacture of furnaces which infringed 
claims 7, 8, 9, and 10 of the patent. Appellee filed its bill against ap- 
pellants for injunction and accounting. On the hearing appellants of- 
fered testimony to show that Foltz was not the inventer of the thing 
described in claims 7, 8, 9, and 10 of the patent, and offered in évi- 
dence copies of prior art patents, on the theory that they tended to 
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establish the invdidity of those claims. On appellee's objection ail 
such évidence was ruled eut, bn thé grôund that appellant, as as- 
signer of the application fof thé pâtérit, Was estopped as against his 
assignée f rom questioning its vâhdity. Such mling af the District 
Court constitutes ground ai the appeàl from thè decree granting the 
relief prayed. .,; ; ,, 

[1] The gênerai rule of estoppel upon the assigner of a patent to 
deny its^^alidity as against his ^Js'sigtieë is too Wejl establisiied to ré- 
quire môre thaï; its statement. We see no reason for relaxation of 
the rule where. the subject-matter of : the assignment is 'a; duly filed 
application, 'frhich eventuatés in a patent. The'rejection by the Pat- 
ent Office of ail the claims occurred in April, 1915, and ùp'to th'e time 
of the assignment, nearly a yearlater, the file wraplier does not shôw 
qny îufther prpcë^dihgs. . Thé"ap3ihcation iè of value only as it may 
form thç: basis for a patent, grant thereon. S.urely it was conteni- 
plated that something was hère assigned, and plainly it must hâve 
been the right to présent further claims under the application; for 
without claims there would be no, patent. The salutary rule of es^ 
toppel JDy deed would be much irapaired, Jf, as applied to assignments 
qf . appli,çatiQns for patents, it were held to be inoperative as against 
claims withifi the scope of the original disclosure, tbough not made in 
the application as filed. The District Judge cléarly set forth the rule 
hère applying when he said: ' ' 

"Foltz assigned to the plaintiff evërything whlch he Invented that could be 
based upon the drawings, specificatioDà; ' and clâiins set out in his applica- 
tion." 

[2] We find no merit in the contention for'appeliants that the claims 
in question are not predicatéd ùpon disclosures of the application. 
The Patent Office manifestly found that thèy were so grounded, in 
allowing them' without requiring furthef affidavit of the inventor; 
and our examiflation of the original application, and of the claims in 
question, convinceS us that the District Court was right in its con- 
clusion that they are fully disclosed by the spécifications and drawings 
as filed. The assignment by Foltz inèluded five other pending patent 
applications, and evidently he was no novice in the patent business. 
Pie must hâve contemplated and ùndërstood the very usual expérience 
in the Patent Office that claims as orîginally made might be rejected 
or changed, and supplemented or abridged, before the final issue df 
patent. No fine line will be drawn- in his favor, as against his as- 
àignee, between the claims as allowed upon the assigned application 
and those originally made upon the same description and drawings. 

The decree of thé District Court is right, and it is affirmed. 
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KIXTNER et al. V. HOOH-FREQTJENZ-MASCHINEN AKTIEN-GESELL- 
SCHAFT FUR DRAHTLOSE TELEGRAPHIE et al 

(District Court, D. New Jersey. January 28, 1918.) 

1. JuDGMENT ig=»953 — Rks Judicata— Infbingement of Patent— Identity of 

SUBJECT— STATEMENT OF CotJNSEL. 

In a suit for infringement of patent, a prior cause between plaintiffs and 
a tliird person eannot be considered res judicata, on tlie naere statement of 
plaintiffs' counsel that the apparatus involved was sub^tantlally the 
same as that now in use by défendant, and défendant is entitled to its 
day in court. 

2. War i&=10(2) — Effect on Actions— Extension of Time to Answer. 

In suit for infringement of patent, défendant corapany's motion for an 
order extending its time to answer until after the cessation of hostil- 
ities and the reopening of communication between the United States and 
Germany Jield not to be denied on any ground that plaintiffs would suf- 
fer irréparable ' Injury, in that for aHy recovery forthcomlng they were 
entirely dépendent on a fund in the hands of the United States govern- 
ment, realized from the opération of défendant company's plant after its 
taking over as. a war measure by the government. 

3. Wab €=10(2) — Alien Enemy as Défendant— Order Extending Time to 

AN.SWER. 

In suit for infringement of patent agalnst a German company, operat- 
ing a wireless telegraph station tal^en over by the government during the 
war, défendait company, on motion of its counsei, Is entitled to order 
extending time to answer until after the cessation of hostilities and the 
reopening of communication between the United States and Germany, nnd 
it would be improper to force filing of answer or subséquent trial, when 
the company is in no position for either. 

In Equity. Suit by Samuel M. Kintner and Halsey M. Barrett, re- 
ceivers of the National Electric Signaling Company, against the Hoch- 
Erequenz-Maschinen Aktien-Gesellschaft . fur Drahtlose Télégraphie, 
impleaded with Emil E. Mayer. On motion for an order extending de- 
fendants' time to answer until after the cessation of hostilities and the 
reopening of communication between the United States and the Ger- 
man Empire. Order directed, extending the time for défendants to 
file their answer until three months after the close of the war, or until 
the further order of the court. 

Lindabury, Depue & Faulks, of Newark, N. J., for plaintiffs. 
Robert H. McCarter of Newark, N. J., and Louis Marshall, of New 
York City, for défendants. 

DAVIS, District Judge. Plaintiffs in the above-stated cause are re- 
ceivers of the National Electric Signaling Company. They charge that 
the défendants infringed a patent, granted by the United States to the 
said company, in the opération of the wireless telegraph station at 
Tuckerton, N. J. The suit was instituted after Congress had declared 
that a State of war existed between the United States and the impérial 
government of Germany. Emil E. Mayer, made a party with the cor- 
porate défendant, was formerly in charge for the défendant corpora- 
tion of the wireless telegraph station at Tuckerton, and while confined 
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in the immigrant station at Gloucester City, N. J., was served wîth 
ptOcesS in this cfause. Hé déniés, as a mattèr bi fact, that he was 
agent for or in any way represented' the défendant company at the 
time process was served upon him. Mayer is now confined in Ft. Ogle- 
thprpe, Ga. 

Counsel for défendants allège that they represented the défendant 
corporation prior to the déclaration of a state of war between this coun- 
try and that nation, and that they believe they hâve a good défense to 
the case updn the merits, and that it is impossible for them to confer 
with their clients at this time in order to file a proper défense. There 
is no probability that they will be able to confer with their clients until 
the war shall hâve come to an end. They therefore ask that the time 
be extended until three months after the end ôf the war to file their 
answer. 

[1] This motion is opposed by the plaintiffs on the ground that the 
patents involved in this cause were f ound valid in a suit in the United 
States District Court for the Southern District of NeW'York (241 Fed. 
956), between the plaintiffs aiid the Atlantic Communication Company, 
and that "the apparatus involved in that action was substantially thé 
same as that which is now being used in the wireless station of the 
défendant company at Tuckerton, N. J., and that the various défenses 
enumerated in the affidavit of Théodore Lemke were interposed" in 
that action. Upon the statement of counsel this cause cannot be con- 
sidered, in my opinion, res adjudicata, and the défendant is entitled 
to its day in court. 

[2] Plaintiffs further oppose the motion on the ground that they 
will suffer irréparable in jury, in tliat for any recovery that may be 
forthcoming in this cause the plaintiffs are entirely dépendent upon a 
fund in the hands of the United States government, amounting to some 
$350,000, which according to the announcement of the government will 
be turned over to the winner of the above suit in the Chancery Court 
of New Jersey. It appears that a suit has been instituted in the Court 
of Chancery of New Jersey by a French company against the défend- 
ant corporation to détermine the ownership of said wireless station; 
the French company claiming that the plant belongs to it, while the 
défendant company claims the same. * 

After war was declared between Great Britain, France et al., and 
Germany et al., the United States took over the opération of the said 
wireless station, and $350,000 has been coUected and is now held by 
the United States for the rightful owner of the plant. If the French 
company wins, the plaintiffs claim the money will be delivered to that 
company, and that there is no other fund oùt of which to satisfy any 
judgment that may be secured against the défendants. If it should be 
determined that the défendant corporation is the rightful owner of the 
plant, and said $350,000, therefore, belongs to it, counsel hâve agreed 
that it shall not be turned over to the défendant, but may be retained 
by the Utiited States to satisfy ariy judgment secured against the de- 
fendants in this cause. If it should finally be determined that the said 
French company owns the plant, then it would appear that the défend- 
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ant corporation is not liable in this action. It does not follow, there- 
fore, that, if the défendants are granted relief, plaintiffs will suffer ir- 
réparable damage. , , . 

The right of an enemy, or ally of enemy, licensed to do business in 
this country, to prosecute and maintain any such suit or action so far as 
the same arises solely out of the business transacted within the United 
States, is recognized in "An act to define regulating and punishing trad- 
ing with the enerily and for other purposes, approved October 6, 1917" 
(40 Stat. 411, c? 106 [Comp. St. 1918, §§ 3115y2a-3115yi;j]). In the 
case of Harland & Wolff, Ltd., appellant, v. S. S. Kaiser Wilhelm II, 
appellee, 246 Fed. 786, 159 C. C. A. 88, L. R. A. 1918C, 795, recently 
decided by the Circuit Court of Appeals of this Circuit, the court said r 

"If, as is no doubt the case, the counsel for the German claimant cannot at 
this time properly procure proofs and présent his client's case, the court |.Uis- 
trict Court] can, and no doubt will, delay action until this can be done." 

The court f urther said : 

"This case is exceptlonal in Its situation, and calls for the exercise of that 
range of discrétion which the broad powers of a court of admlralty enable it 
to exercise. Such broad powers and range of discrétion are, in our judgment, 
flttingly exercised by an order which will make due provision for, flrst, giviug 
the German citizen and belligerent an opportunity to lltlgate his rights, if 
relations with his country are hereafter resumed ; second, providing for ad- 
Judging, if the government hereafter so désirés, Its rights and liablUties, if 
any, in taUing over libeled property of the German subject; third, adjudglng 
hereafter what efCect the taking of this ship by the government had on the 
claim of the Brltish lienor and the f urther obligation of the German vessel 
owner as between themselves. 

"In following this course, and protectlng the unprotected rights of an ab- 
sent German citizen while this country is at war with the impérial govern- 
ment of its country, we are impelled by three all-sufficient reasons: Flrst, 
the innate sensé of fairness, decency, and Justice, which respects the rights 
of an enemy ; second, the broad principles of international Intercourse, which 
leads courts and nations that believe in international rights to be the more 
careful to observe them toward belligerents ; and, lastly, because the award- 
ing to this German citizen, with whom our country is at war, the careful 
préservation until times of peace of its rights, is in Une with those high 
ideals of Anglo-Saxon justice which led the Britisli courts years ago (In re 
Bousemaker, 13 Vesey, 71, decided in 180G) to allow the daim of an allen 
enemy to be proved in time of war and the dividends held by the Britlsh 
court until peace. Indeed, the fact that our country is now at war wltli 
Germany is ail the more reason why this court should most scrupulously 
award to this German citizen those international and équitable rights which 
no fair-minded people ever deny, even to their enemies, In times of war." 

[3] This opinion is dispositive of the question before me. It would 
manifestly be unjust to deny the relief sought by thé défendants, and 
force them to file their answer, and subsequently to trial, when they 
are in no position to do either. If, at any time before peace is restored, 
communication may be had between citizens of this country and those 
of the impérial government of Germany, the plaintififs may bring such 
fact to the attention of the court. Under the présent conditions, hovi^- 
ever, the only course to pursue, as the court sees it, will be to make 
an order extending the time for défendants to file their answer until 
three months after the close of the war, or until the further order of 
this court. 
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THE G. A. FLAGG. 

(District Court, D. Massachusetts. April 3, 1919.) 
Ko. 1605, Civil. 

1. Seamen iS=>29(5) — Ptjrchase of Vessels by United States— Eximptioîi 

FROM INEGAL LlABILITY — StATUTE. 

Iliider Comp. St. § S146e, the Sliippiiig Board Act, § 9, merehant vessels 
when emiiloyed solely as such, gain uo exemi)tion from ordimiy légal 
llabilities, as for injuries to a seaman, because of any interest which tlie 
United States may hâve in tliem through their purchase by the Shipping 
Board and registry in thé naine of the United States. 

2. Evidence <ê=>-18 — Judicial Notice— Requisitioned Shippin». 

It is a niatter of cominon Ivnowledge that a great part of the shipping 
of the eountry lias been requisitioned by the Shipping Board. 

3. Admiralty <©=a4,'{ — Aebest of Government Vessel. 

A government vessel is exempt from arrest. 

4. Seamen <S=529(5) — Libbl fob lN.irKY— Exemption of— Aebest of Vessel — 

Bubden of Pboof. 

On libel against a steamer purchased by the Shipping Board and reg- 
istered in the naine of the United States, pursuant to Shipping Board Act, 
§ 9 (Comp. St. § 8146e), torecover for Personal injuries sustained by a sea- 
man, libelaiit has the burden to establish thàt the vessel came wlthin 
the excepted classof government vessels èubject to arrest; that is, those 
in mercantile emploj'ment. 

5. Admiralty ïês=>43 — Eixemption of Vessel fe'om Arrest — Employmbnt in 

Mercantile Service. 

A steamship pyirchased by the Shipping Board and registered in the name 
of the United States pursuant to Shipping Board Act, § 9 (Comp. St. § 
8146e), wliile proceediijg from the Great Laliés to New York, via Montréal 
and Halifax, "for enteriiig upon the public service of the United States," 
was not employed solely as a merehant vessel, and was entitled to ^ claim 
exemption from arrest as, a government vessel. 

In Admiralty. Libel by Norman Mcintosh against the steamship G. 
A. Flagg. Warrant ordered recalled, and arrest discharged. 

Berry & Bucknam, of Boston, for libelant'. , 

Thomas J. Boynton, U. S. Atty., of Boston, Mass., for respondent. 

MORTON, District Judge. The libelant was a seaman on the 
American steamship George A. Flagg, He has filed the présent libel 
against the steamer to recover damages for personal injuries alleged 
to hâve been sustained in the course of his employment. The United 
States attorney has appeared specially and filed a suggestion that the 
Flagg is, and at the time of the colHsipn referrçd to- in the Hbel was, 
the property qi the tJnited States,' and as suçh' exerript from arrest. 
Pending à heafing on this suggestion, the warrant issued, and the 
vessel was taken into the custody of the United States rnarshal, where 
she npw is. The présent question' is whether the yèssel was subject 
tb arrest, or was exempt therefrom' aS a government vessel. The 
facts on which it is to be 'decided are, by the stipulation of the par- 
ties, as stâted in the suggestip'n filed. by the tJnif ed States attorney. 

From this. stipulation, suppleméntéd^ by certain mirior facts agreed to 
orally by cdtmsël a't the heârirtg'befo'fe me, l't ajDpears that the Flagg, 
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being in the port of Cleveland, Ohio, was there requisitioned by the 
United States Shipping Board; that title to her was taken in the 
name of the United States, and the purchase price was duly paid. The 
Shipping Board caused her to be registered in the name of the United 
States. 

Apparently the Flagg was too large to be taken to sea through the 
canals. She was theref ore eut in halves, and in that condition taken to 
Montréal, where she was reassembled. At that point a crew which 
included the libelant, was shipped by the Shipping Board. Her ofti- 
cers and crew were employés of the United States, and as such en- 
titled to the benefit of the fédéral compensation laws. The vessel was 
directed to proceed to New York "for entering upon the public service 
of the United States, for which she had been requisitioned and pur- 
chased." Suggestion of VVant of Jurisdiction, p. 2. While so pro- 
ceeding, without any cargo on board, she became in distress, and put 
into Halifax for repairs. It was on this part of the voyage that the 
accident for which damages are sought in the libel occurred. 

After having been repaired at Halifax, the Flagg loaded as ballast 
626 tons of coal belonging to the Shipping Board, and, so laden, pro- 
ceeded to Boston for further repairs, which are still in progress, and 
upon the completion of which "she will continue her voyage aforesaid 
for the port of New York for her assignment to the public service of 
the United States." Suggestion of Want of Jurisdiction. 

[1J A question somewhat siniilar to that hère presented arose in 
Matheson v. S. S. Lake Monroe (Dist. Ct. Mass.,.November 29, 1918 
[258 Fed. 77], now pending on prohibition proceedings in the United 
States Suprême Court ^). For reasons tliere stated, the présent case 
dépends, in my opinion, upon the interprétation of section 9 of the Ship- 
ping Board Act (U. S. Comp. Stats. § 8146e). That section provides, in 
substance, fîrst, that — 

"Any vessel purcliasod, chnrtcred, or leased from the board may be regis- 
tered or eurolled • • * «.s a vessel of the Uuited States and entitled to 
the benefjts and privilèges apiiertahilng thereto." 

This, when considered in connection with the rest of the statute, 
means, I think, nothing more than that the vessels are to be regarded 
as vessels of this country. Provision is then made for the admission 
of certain foreign built vessels to the coastwise trade, and the section 
continues : 

'•Kvery vessel purchased, chartered, or leased from the board shall, unleSs 
otherwise authorlzed by the board, be opeiated cnly under such registry or 
cnroUinont and license. Such vessels \^hile enipioyed solely as merchant 
vessels shall be subject to ail laws, régulations, and liabilities governing mer- 
chant vessels, whether the United States be interested therein as owner, In 
vvhole or in part, or hold any mortgage, lien, or other iuterest therein." 

The présent case seems to turn on whether the, ^ords, "such ves- 
sels," in the second sentence, mean only vessel^ iwiiiçh hâve been pur- 
chased, chartered, or leased from the board, or. .include aiso vessels 
operated by the board. The fact that a vessel had been purchased 
from a governmental agency would not make her immune from ar- 
rest in the hands of a private owner. As to such vessels, no statute 

1 Sce 250 U. S. 246, 39 Sup. Ct. 460, 63 L. Ed. — . 



8aé' 256 BEDBRAIii REPORTER 

was tiecessatîy to make them. amenablé to 4egal iprOcess. ' They are 
included out of abundant caution, an indication that Congress intend- 
ed the sentence under discussion to; hâve a wide sCopci The Shippingf 
Board Act did not perniit the actual opération of vessels by the board 
unless it was unable to contract for the opération of them by citi- 
zens of the United States. Section 8146f. The business situation 
which Congress had in mind in passing section 9 was one in whicli- 
vessels would be acquired by the board, and operàted under charter 
or lease from it, or sold by it outright. The sentence under discus- 
sion covers that situation, and makes such vessels liable to légal process. 
It does not explicitly include the cases, evidently ' regarded as very 
exceptional, arising under section 8146f, in which the board would 
hâve to operate the vessels itself, because it could get no citizen to do 
so on satisfactory ternis. But the basic intention seems clear, viz. 
that merchant vessels should gain no exemption from the ordinary 
légal liabilities because of any interest which the United States might 
hâve in them. 

[2] It is common knowledge that a great part of the shipping of 
the country has been requisitioned by the Shipping Bo^rd. There is 
no provision in the Shipping Board Act for the recovery of damages 
caused by its vessels. If they are not amenable to ordinary légal 
process, the only method which haS been suggested, by which persons 
injured by them can recover damages, would be to proceed in the 
same Way as when injuries are inflicted by naval or other strictly gov- 
ernment vessels. That method is so cumbersome as to resuit in many 
cases in a complète déniai of justice. Congress never meant to leave 
persons injured at sea no other remedy. It seems to me that Ship- 
ping Board vessels, while employed solely as merchant vessels, are 
subject to ail laws, régulations, and liabilities governing merchant 
vessels. 

[3-5] The final question is whether the Flagg at the time of the 
arrest was employed solely as a merchant vessel. She was proceed- 
ing light to New York for orders. What she was to do on arrivai" 
there, had not been determined. She might hâve been put into strictly 
government employ, like carrying troops, or she might hâve been char- 
tered or assigned into some mercantile employment. The gênerai rule 
being that a government vessel is exempt from arrest, it devolves up- 
on the libélant to establish that the Flagg came within the excepted 
class of them which was subject to arrest^ i. e. those in mercantile em- 
ployment. Inasmuch as she was not actually so engaged, and had not 
been assigned into that line of work, she was not, in my opinion, em- 
ployed solely as a merchant vessel. She is therefore entitled to claim 
exemption as a government vessel. I appreciate the force of the 
suggestion by the libélant that to make exemption from arrest dé- 
pendent on employment will cause uncertainty in the administration 
of the law ; but the conclusive answer is, as it seem to me, that it is 
the distinction established by the statute. 

It follows that the warrant should be recalled and the arrest dis- 
charged; 

So ordered. 
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UXITED STATES v. ALLENTOWX TERMINxlL E. CO, 

(District Court, E. D. Peimsylvania. April 10, 1919.) 

Ko. 48Q0. . 

Cakeiers ®=»37 — Cakriaoe op Live Stock — Penalties — Violation of Régu- 
lations. 

A carrier, wliich ilelivered a shipnient of liogs at the proper place ac- 
cording to the car tickets before the time to unload under the Twenty 
Eight Hour I^aw (Act JUne 29, 190C [Comp. St. J§ .5155^51611), whlch 
.shipmeiit the consignées refused to aecept, becnu.se the car tleliets made 
by a coimpctiiig carrier did not agrée with the blUs of lading, whicli 
called for delivery at another point, s» that the time for unloading had 
expircd before the shipment eould be redelivered, and further delay wa.s 
occasioned l>y the refusai of another Connecting carrier to aecept ship- 
meut àfter governnient inspector had ordered it unloaded for rest and 
feed, there was no willful disobedience of the act, or even négligence, 
and the carrier is not liable for the penalty. 

At Law. Action by the United States against the Alkntown Termi- 
nal Raiiroad Company to recover a penalty for violation of the Twenty- 
Eight Hour Law. On trial by the court withotit a jury. Judg- 
ment entered for défendant. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. 

William Clarke Mason, of Philadelphia, Pa., for défendant. 

TIIOAIPSON, District Judge. This was a suit brought by the 
United States to recover a penalty for alleged violation of Act June 
29, 1906, c. 3593, 34 Stat. 607 (Comp. St. §§ 5159-5161), known as the 
Twenty-Eight Hour Law. There was no dispute as to the facts. 
From the stipulation filed and the testimony of witnesses, I find them 
to be as f ollows : 

On or about August 14, 1916, 264 hogs, consigned by Henry Knight 
'& Son, Louisville, Ky., to Arbogast & Bastian Company, at Allen- 
town, were shipped from Louisville to Pittsburgh, Pa., where they 
were reshipped over the line of the défendant and Connecting carriers 
to East Allentown, Pa. The owner and person in custody of the hogs 
requested in writing that their time of confinement be extended to 
36 hours. They were loaded at Pittsburgh at 3 o'clock p. m. on 
August 16, 1916, and were confined in the cars during transportation 
until they were unloaded at East Allentown, Pa., at 12 noon on Au- 
gust 18, 1916, being a period of 45 hours. During that period they 
were not unloaded, as provided by the act of Congress, for rest, water, 
and feeding. 

The billing called for Lehigh Valley Raiiroad delivery at Allentown, 
but the waybills did not accompany the dafs or the car tickets. The 
car tickets, through an error made by a Pennsylvania Raiiroad clerk 
at Pittsburgh, were marked for Philadelphia & Reading delivery. The 
slaughterhouse of the consignées is reached by the Lehigh Valley 
Raiiroad. The consignées also hâve an unloading pen at Linden street, 
about four city blocks away from the slaughterhouse. The Linden 

<g=3For other cases see saine topic à KBY-NUMBER in ail Key-Numbered Digeste Ê Infleies 
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streeet pen is reached by the tracks of the défendant, running at about 
right angles to the Philadelphia & Readîng track. The cars contain- 
ing the hogs were delivered by :the Philadelphia & Reading Railway 
to the Allentown Terminal Railroad at 12:30 a. m., August 18, 1916, 
on the regular interchange delivery track, known as the "tower track," 
located about a half mile west of Arbogast & Bastian's Linden street 
stock pen. The cars were moved from the "tower track" by the de- 
fendant's locomotive and placed at Linden street stock pen at 2:30 a. 
m. August 18, 1916. ï'f the car tickets had conformed to the billing, 
the cars would not hâve been delivered to the défendant, but would 
hâve been delivered to the Lehigh Valley Railroad, and by it delivered 
at the slaughterhouse above referred to. 

In billing, calling for Phila,delphia&. Reading delivery at Allentown, 
cars of hogs billed to Arbogast & Bastian are customarily delivered at 
their L,inden street pens. Arbogast & Bastian were hotified of the 
arrivai and raised no objections to delivery at the Linden street pen 
until 7 a. m., 4 hours after the timé limit had expired. Then they 
notified the agent of the Allentown Terminal Railroad that, as the cars 
were intended for delivery at the slaughterhouse, they would not un- 
load at the Linden street pen, and ordered the cars delivered at the 
slaughterhouse on the Lehigh Valley tracks, about four squares from 
the Linden street pen. The railroad agent notified them that the 36- 
hour time lirait had expired at 3 a. m. on that date. There is a Le- 
high Valley transfer track Connecting the Allentown Terminal tracks 
reaching Linden street with the, Lehigh Valley tracks reaching the 
slaughterhouse. 

The défendant moved the cars at 7 :30 a. m. from the Linden street 
pen and deUvered them to the Lehigh Valley Railroad on the trans- 
fer track at 7:45 a. m. on August 18, 1916. About 9 a. m. an inspecter 
of the Bureau of Animal Lidustry notified the railroad agent that he 
would be obliged to f eed and water the hogs, and the trainmaster for 
the Philadelphia & Reading Railway was then notified. He notified the 
agent of the Lehigh Valley Railroad to verify the information, and was 
advised by the Lehigh Valley Railroad agent that the railroad would not 
accept the hogs for delivery at the slaughterhouse, because of the 
refusai of the government inspector to permit further transportation 
without feeding and watering. If the government inspector had not 
stopped the shipment, the hogs would hâve been at the slaughterhouse 
within a half hour. A représentative of the Philadelphia & Reading 
Railway Company arranged with the Central Railroad Company of 
New Jersey to hâve the hogs fed and watered at the East End yards, 
which are one mile from the Lehigh Valley transfer track. Ôwing 
to the congested yard conditions of the Central Railroad Company 
of New Jersey and the Allentown Terminal Railroad, and the fact 
that a spécial engine was required to be put in service to deliver the 
cars, and it was necessary for the Central Railroad of New Jersey to 
call in their sectionmen who were out on the road at regular duties 
on the track to aid in unloading the cars at the East End pens, and the 
fact that the tracks of the Lehigh Valley Railroad and the Central 
Railroad of New Jersey were at that time required to be kept open 
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for the niovement of their express trains, the action of the government 
inspecter resulted in the hogs not being unloaded for food, water, and 
rest until 12 o'clock noon August 18th, when otherwise they might hâve 
been cared for in a "humane manner" many hours earlier. 

The question to be determined is whether the défendant raih-oad 
knowingly and willfully failed to comply with the provisions of the 
law. The fact that the hogs were delivered to the défendant company 
was due to the error of a clerk of the Pennsylvania Railroad Company 
at Pittsburgh in marking the car tickets for Philadelphia & Reading 
Raihvay dehvery, instead of for Lehigh Valley delivery, in accordance 
with the waybills. When the cars were delivered upon the "tower 
track" at 12:30 a. m., the défendant was justified in delivering the 
cars at the Linden street pen. It did so, moreover, an hour before the 
expiration of the time limit, and under its obligations as a carrier, as 
indicated by the car tickets, its duty of taking care of the hogs was 
then at an end. Upon learning that the consignée refused to accept 
the consignment in accordance with the car tickets, but demanded per- 
formance in accordance with the waybills by delivery on the Lehigh 
Valley track, the défendant did what in its judgment was the best 
thing under the circumstances to do ; that is, shifted the cars to the 
Lehigh Valley transfer track. The Lehigh Valley Railroad and the 
consignée were entirely satisfied to hâve the hogs shipped at once to 
the slaughterhouse pens, where they probably would hâve arrived not 
later than 8 o'clock a. m. The fact that they were not unloaded for 
feeding, watering, and rest until 12 o'clock noon was due to an un- 
expected situation, which compelled the Lehigh Valley Railroad to 
refuse to accept the hogs, and the only remedy was to carry them en- 
tirely out of their ordinary course of transportation to the East End 
pens of the Central Railroad of New Jersey. 

There was no élément of willful disobedience of the law in the action 
of the défendant in failing to unload the hogs prior to delivery to the 
consignée, for a delivery to the consignée, as it understood its obliga- 
tions at the time, had been made prior to the expiration of the 36-hour 
period. It is apparent that the error of the clerk of another railroad 
Company was the cause of the wrong delivery, and there was, there- 
fore, not even négligence for which the défendant would be responsible. 

Concluding that there was no failure knowingly and willfully to 
comply with the act, judgment will be entered in favor of the de- 
fendant. 
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. In re BICE. ' 

(District Court, S. D. New York. Milrch 31, 1919.) 

1. PosT Office ®=526 — Imfounding Mail — Stipulation, 

A stipulation imder wliich a. person against whonj a fraud order had 
been prepared agreed that mail addressed to ilm tnlght be Impounded 
by tlie post office authorities pending hearing on the fraud order, ap- 
proved. 

2. Bankbuptct <S=288(1) — Adverse OlaimS — Motions. 

The postmaster's possession ; of a bankrupt'^ mail, wlilch had been im- 
pounded pending hearing on a fraud order prepared by the Post Office 
Department, is an adverse claim, wliich canuot be disposed of by sum- 
mai7 motion. 

In Bankriiptcy. In the matter of George Graham Rice, bankrupt. 
On motion by bankrupt's receiver that the post office authorities turn 
over to him certain mail of the bankrupt, or that he be allowed access 
to it. Motion denied without préjudice. 

Irving ly. Ernst and Bernard Naumburg, both of New York City, 
for the motion. 

J. JuHen Southerland, Sr. Asst. Atty. for P. O. Dept.. of Washing- 
ton, D. C. (Candler Cobb, Asst. U. S. Atty., of New York City, of 
counsel), opposed. 

MAYER, District Judge. Rice has been adjudicated a bankrupt, 
and pending the sélection of a trustée a receiver has been appointed. 

In August, 1914, the postmaster at New York was instructed to 
hold Rice's mail; a fraud order mémorandum and a fraud order hav- 
ing been prepared by the Post Office Department at Washington. 
While the department felt justified in making a fraud order, without 
notice, yet, as matter of fairness, the officiais concluded to give Rice 
a hearing and "abundant opportunity to submit any matter he might 
désire to présent upon the one condition that he would stipulate to 
hâve ail inail addressed to him thereafter impounded, so that any de- 
lays incident to a hearing would not operate to the injury of the 
public." 

Rice so stipulated on August 13, 1914. Varions delays hâve occur- 
red, so that there is not as yet a décision by the department as to wheth- 
er or not a fraud order should issue, and the mail is still impounded 
pursuant to Rice's stipulation. 

[1] The action of the department was fuUy justified. Its method 
of stipulating is to be encouraged. By this ineans, on the one hand, the 
public is protected, and, on the other, the person involved has a fair 
opportunity to be heard. The receiver now asks that the mail be turn- 
ed over to him, or that he shall hâve access thereto. 

[2] Counsel hâve presented arguments in favor of and against the 
ultimate right of the receiver to the possession of the mail ; but thèse 
need not be considered at this time because the application, in any event, 
is prématuré. If no fraud order should issue, then the receiver or 
trustée will be entitled to the mail addressed to Rice ; meanwhile the 
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mail by Rice's stipulation is in the possession of the postmaster. That 
possession cannot be disturbed by a receiver in bankruptcy, who, in 
this situation, is merely a custodian, and is not vested with title. The 
daim to the possession of the mail by the postmaster is an adverse 
claim, which cannot be disposed of by summary motionunder the now 
well-settled practice in this circuit. True, the postmaster does not set 
up adverse title in himself ; but he does deny right of possession on the 
law and on facts, which, in this case, présent a situation analogous 
with a claim of adverse title. 

If the matter were one of discrétion, that discrétion should be exer- 
cised to aid the Post Office Department in safeguarding the public 
against loss by fraudulent schemes, rather than to add a possible few 
dollars to the estate. 

Motion denied Tvithout préjudice to such sviit or proceedlngs as 
the trustée may bring, if so advised, 



In re MADERO BROS. 

Ex parte STRASSBURGER. 

(District Court, S. D. New York. Aprll 2, 1919.) 

Bankruptcy ®=»234 — Examination of BANKRf pt — Contbacts of Trustée. 
Bankruptcy Act, § 21a (Comp. St. § 9605), authorlzlng examinatlons be- 
fore the référée "eoncernlng the acts, conduct and property of the bank- 
rupt," Is Inapplicable to an examination eoncernlng an alleged contract 
regardlng the bankrupt's property, made, not by the baakrupt, but by the 
trustée in bankruptcy. 

In re Madero Bros., bankrupts. On motion by the trustée in bank- 
ruptcy for an order declaring respondent in contempt. Etenied. 

Motion by the trustée for an order on the referee's certlfleate deelaring 
the respondent to be lu contempt under the followlng circuinstances : The 
trustée, having quallfied, delivered goods to the respondent, alleging a con- 
tract of sale. The respondent, on the other hand, asserted that they were de- 
livered only on consignment, to be sold for the trustée'» aecount, and pald for 
only in case of such sale, for which reason he refused to pay. The trustée 
ihen sued in contract In the state court-, the respondent answered, and, the 
cause belng at Issue, the trustée obtained an order under section 21a (Act 
July 1, 1898, c. 541, 30 Stat. 551 [Conip. St. § 9605]) to examine the respondent 
before the référée. The examination could concern only the transactions 
which were the subject of the cause, because the respondent had no other 
dealings with the estate. He therefore refused to answer any questions, and 
was found in contempt by the référée. The single question is whether the 
examination can be extended to the matters so arlsing between the trustée 
and the respondent. 

Irving L. Ernst, of New York City, for trustée: 

Bick, Godnick & Freedman, of Brooklyn, N. Y., for respondent. 

LEARNED HAND, District Judge (after stating the facts as above). 
So far as I hâve found, this is a case of first impression. It is quite 
true that it is no. valid objection to ah- examination under section 21a 
that the évidence elicited may . be pertinent to a suit pending between 
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the trustée and the wîtness. In re Clifïe (D. C.) 91 Fed. 540, 542. 
But the objection in the case at bar does not tiirn on the validity of 
that objection. The question rather is whether the examination con- 
cerns the "acts, conduct and' property of the bankrupt" ; for, if it does 
not, then it is not authorized. Certainly it does not touch the acts and 
conduct of the bankruptcy; so much is obvions. Nor does it prop- 
erly touch his property either, for the trustée, having possession, sokl 
it, as he claims, to the fespondent, and he wishes to examine him about 
that transaction. When the trustée dealt with the property by selling 
or delivering it, he acted as âny other owner, and in conséquent liti- 
gatioh he stattds in no différent position from any other Htigant. -He 
must be content with those remédies which that forum gives hiro 
which he has chosen. 

The meaning of the section is only that in secliring possession of the 
estate of the bankrupt, even though he .must bave resort for that pur- 
pose to a plenary suit, the trustée shall be accorded the power of the 
bankruptcy court to learn allthe facts. He is a newcomer into the 
bankrupt's afïairs, and as such he is entitled to ail available informa- 
tion. In dealings of his ow'n with that property after securing pos- 
session he acts differently. There is no more warrant for drawing into 
the bankruptcy court the examination of witnesses in such litigations 
than there would be in trying the cases hère originally. Verbally, per- 
haps, thé examination touches the property of the bankrupt, but only 
so. The purposfe of the provision cértâinly precludes such an inter- 
prétation. ,,.,■■ 

The motion is denied. 



In rc l>KEr>ÎMlTTTKR et ■&!. 
(District Court, 1). New Jersey. Febniary, 1919.) 

BANKKtTPTCY <SS=>341 — REDUCTION OF ClTY TAXES— DEDUCTION— StATXJTE. 

Tbe District Court, piirsùaiVt to Balikrnptcy Act, § C4îi (Comp. St. § 
9648), caimot reduqe tté elty taxes of ftahkrupts by deductlng, for purposes 
of taxation, frofii' the value of pérsonnl property, money, effeets, unU 
crédits cluring the years Involved, an Uebts bona fide owlrig f rom the bank- 
rupts 'ti;>i credltori^ residing in New '.Tersey, lu the absence of the neces- 
sary cjàlm therefor' luade by the bankrupts to the body charged with the 
assessment of taxés in the city; as required by New Jersey Tax Act, § 13, 
before the ntssesspr is required by law to certify his tax duplicates to the 
bpdy or bodies/cliarged with the revisloà and correction of taxes, and the 
ascertaiiiraeut 6Ï thé tax rate. -, ' 

In Bankruptcy. In the niatter of Joseph Perlmutter and Harry 
Perlmutter, individyally and as copartners trading as "Perlmutters" 
and "The Quality Shop/' bankrupts. On pétition; to review order of a 
référée allowing, as entitled to priority, the claim of the city of Jersey 
City in the sum of $3,035.60. Order a,fi(trmed. 
: See, also,:2S6 Fed. 862. 

Samuel Heyman, of Jersey Gity, N. J., for trustée. . 

Joseph F. Autenrieth, of Jersey City, N. J., for Jersey City. 
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HAIGHT; District Jndge. The trustee's contention, broadly stated, 
is that the taxes assessed àgàinst the personal property of the alleged 
ba.nkrupts by the city of Jersey City for the years 1908 to 1916, in- 
clusive, are too high, and that they shonld now be reduced by this 
court, pursuant to section 64a of the Rankruptcy Act (Act Julv 1, 1898, 
c, 541, 30 Stat. 563 [Comp, St. § 9648]). This contention is'based on 
the proposition that, by sections 12 and 13 of the New Jersey Tax Act, 
which was in effect from 1908 to 1914, inclusive (Comp. Stat. N. J. 
vol. 4, p. 5093, §§ 12 and 13), the bankrupts were entitled to bave 
deducted, for purposes of taxation, from the value of their personal 
property, raoney, effects, and crédits, during those years respectively, 
ail debts bona fide due and owing from the bankrupts to creditors 
residing in this state, and that such déductions were not madé in reach- 
ing the valuation uponw'hich the taxes for those years were assessed. 
Concededly the bankrupts werê entitled to no such réduction for the 
years 1915 and 1916, because of the provisions of an act of the New 
Jersey législature approved April 15, 1914 (P. L. 1914, p. 353). 

Assuming that this court, under the authority conferred by the be- 
fore-mentioned section of the Bankruptcy Act, has the power to make 
such a réduction as is sought (for which the décision of the Suprême 
Court in New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51 
L. Ed. 284, 17 Am. Bankr. Rep. 63, is claimed to be an authority), 
there still remains, in my judgment, an insurmountable obstacle to the 
making of any such réduction. Section 13 of the New Jersey Tax Act 
before mentioned, provides that — 

"No such déduction shall be uiade unless the debtor shall rnake claim 
therefor in writing under oath and therein set forth the debts owing by hini, 
when ineurred, to whom owing and where the créditer résides, and also the 
total, amount of personal property of the claiinant, induding debts owing to 
him from solvent debtors, and also that no part of such debt was Ineurred for 
the purpose of reducing the taxes of the claiinant," etc. 

There is no évidence that any such claim or statement was ever filed 
by the alleged bankrupts with the taxing authorities of Jersey City ; 
in fact, the brief s of counsel seem to concède that they were never filed. 
It has been held several times by the New Jersey courts that a strict 
compliance with the requirements of the last-quoted provision of the 
statute is an essential prerequisite to the right to make or procure any 
such réduction. State v. Grey, 29 N. J. Law, 380; State v. Johnson, 
30 N. J. Law, 452; Mount v. Parker, 32 N. J. Law, 341 ; Tatum v. 
McChesney, 34 N. J. Law, 63 ; Forst v. Parker, 34 N. J. Law, 71 ; 
Young V. Parker, 34 N. J. Law, 49; Perkins v. Bishop, 34 N. J. 
Law, 45. 

The act construed in those cases was, in ail material respects, the 
same as that which was in force when the taxes in question were levied, 
except in one particular : The former act provided that the statement 
or claim should be filed or delivered to the assessor on or before the 
time limited by law for closing the assessment. No such spécifie pro- 
vision appears in either sections 12 or 13 of the latter act. It is en- 
tirely clear, however, when the other provisions of the Tax Act are 
taken into considération, that it was the intention of the Législature 
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tliat the claim and statement should be filed befpre; the, assessor is 
required by law to certif y his tax duplicates to the body or bodies charg- 
€d with the revision and correction of taxes, and the ascertainment 
of the tax rate. As one of the essential éléments necessary to détermine 
the tax rate in any given year is the value of the ratablesin the mu- 
nicipality, it vi^ould be unwarranted to assume that it was intended 
that a cïaim for déduction on account of debts due and owing by the 
person subject to taxation, could be made at any time after that fixed 
by law, for the ascertainment of the tax rate. That this is the proper 
construction of the act, I think, is supported by the décision of the 
State board of equalization of taxes in Re Nucoa Butter Co, et al., 
36 N. J. Law J. 315. 

As there is no évidence that the bankrupts made the necessary claim 
to the body charged with the assessment of taxes in Jersey City, ei- 
ther within or after the time when they should hâve donc so, and thiis, 
as there is no évidence that they complied with the statute which au- 
thorized the déduction to be made, a strict compliance with the terms 
of which was necessary in order to entitle the bankrupts to a déduc- 
tion, my conclusion is that the trustée is not entitled to hâve the dé- 
duction which he claims made. No question is raised as to the cor- 
rectness of the action of the référée in disallowing interest and ad- 
vertising as a priority claim. 

The order of the référée will accordingly be affirmed. 



In ïe PERTyMUTTîm et al. 
(District Court, D. Kew Jersey. Aprll 30, 1919.) 

1. BANKETJPTCY <S=»414(3) DISCHAKGE— AcTS PREVENTING--irBAUDULENT CBED- 

IT AND TbANSFEE OF PBOPEHTY— DeGREE OF PbOOF. 

The acts referred to In Bankruptey Act, § 14b, cls. 3, 4 (Comp. St § 9598), 
commission of which works déniai of the Miikrupt's discharge, are clvU 
In thelr nature, and do not requlre for tlielr establishment évidence be- 
yond a reasonable doubt ; a clear prépondérance of the évidence belng 
sufficlent to prove them. 

2. Bankruptcy iS=>414(1) — Dischabge— Fkaudulently Obtained Cbedit— 

Peesumption of Intbnt. 

A'member of a ârm of tradesmen which subsequently became bankrupt 
is presumed to hnve Intended the effect his statement of the flnaneial 
condition of the flrm produced upon a lender to it; the lender havlng a 
rlght to assume the statement was true. 

3. Bankruptcy <S=>407(5) — Discharqe— Loan Fbatjdulently Obtainep-^Pbi- 

MA Facib Case. 

When creditors, objecting to the dlsehaï-ge of a bankrupt, showed that 
his statement of his flrm's flnaneial condition, presented to a lender to 
induce the loan, was untrue in a material respect, that the bankrupts had 
obtained money on Its crédit, and that its imtruthf ulness related to a 
subject within the knowledge of the bankrupt, who gave currency to the 
untruth, they made a prima fade case dlsentltling him to discharge. 

4. Bankruptcy ®=>414(1) — DiscifABGE— Loan Feaudulen^ly Obtained— Pke- 

SUMPTION OP InTENT— BUBDEN OF PROOF. ' 

Where creditors, objectlhg to a bankrupt's dischargé, had establlsKed 
facts from which was presumed his intent to decelve in issulug to a lender 
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to flie flrm a statemcnt of SisS'ets, the burden to remove sucli présomption 
was on the bankrupt. . ' . 

5. Bankruptcy (©=3414(3)— Dtsciiakoe—Ix)AN FRAUDtrtEXTLY Obtaiked— Suff- 

FICIENCY ÔF KVIDENCE. 

Evidence hcld to shovy tliat a bankrupt, applj'ing for discbargé; in is- 
suing a false .statemcnt of the finaueial condition of liis flrm to a lender, 
Intended to and did deoeive the lender, so that, under Bankruptey x\ct, 
§ 14b, cl. 3 (Comp. St. § .&598), discharge mu.st be denied. 

6. Bankeuptcy ®=>408(:!) — Dekial oe Discharge—Concealmext of A.ssets— 

Intekt. 

A discharge in bankrujrtcy niust be denied the bankrupt, under Bank- 
ruptey Act. I 14b, cl. 4 (Conip. St. § 9598), for having concealed assets, 
even though no intent to defraud be proved; it being sutïicient if the in- 
tent to hinder and delay creditors existed. 

7. Bankktjptcy ©=5414(1) — Denial of Disciiarge — Ooncealmenï of Assets— 

Presumption. 

The effect of a bankrnpt's withdrawal of assets from his insolveiit flrm 
being to hinder and delay the creditors in securing paynient of their délits, 
in the absence of contrary proof on his application for discliarge, ob- 
jected to by creditors, it is to be pre.sumed that the withdrawal was so 
intended. 

8. Bankbuptcy <g=5414(l) — Denial of Disciiabge— Withdrawal of Assets— 

Prima Pacie Case — Buedew of Proof. 

Where creditors, objecting to a bankrupt's discharge, made a prima 
facie case of unlawful abstraction of his flrm's f unds by him, within Bank- 
ruptey Act, i 14b, cl. 4 (Comp. St. § 9598), the burden shifted to him to 
overcome the case so made. 

9. Bankbuptcy <g=>414(3) — Denial of Disciiarge— Withdrawal of Assets— 

SumciENCY OF Evidence. 

Evidence of a Ijankrnpt on creditors' objections to liis diseharge hchl 
insufflcient to meet the burden to overcome the prima facie case made by 
the creditors by proof that he withdrew funds from his insolvent firni 
when the appointment of a recetver was imminent. 

In Bankruptey. In the matter of Joseph Perlmutter and Harry Perl- 
mutter, individi:ally and as copartners trading as "Perlmutters" and 
"The QuaHty Shop," bankrupts. On exceptions to the spécial master's 
report, recommending that discharges be granted. Discharges denied. 

See, also, 256 Fed. 860. 

Heyman & Heyman, of Jersey City, N. J., for objecting creditors. 
Mark Townsend, Jr., of Jersey City, N. J., for bankrupts. 

RELLSTAB, District Judge. [ 1 ] The spécial master, to whom was 
referred the objections to granting discharges to the individual bank- 
rupts, Joseph Perlmutter and Harry Perlmutter, recommends that the 
objections be dismissed and the discharges granted. Of the assigned 
objections to granting the discharges, it is necessary to refer to only 
two. Thèse are based upon clauses 3 and 4, respectively, of section 
14b of the Bankruptey Act (Act July 1, 1898, c. 541, 30 Stat. 550 
[Comp. St. § 9598]). The acts ^numerated in thèse clauses, the com- 
mitting of which works a déniai of the bankrupt's discharge, are civil 
in their nature and do not require for their establishment évidence be- 
yond a rçasonable doubt; a clear preponderanoe of the évidence is 
sufficient toprove them. United States v. Regan, 232 U. S. 37, 34 Sup. 
Ct. 213, 58 L. M. 494; Tro.eder v.Lorsch (C. C. A.l) 15Q Fed. 710, 
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80 C. C. A. 376, 17 Am. Bankr. Rep. 723 ; Klein v. Powell (C. C. A. 
3) 174 Fed. 640, 98 C. C. A. 394, 23 Am. Bankr. Rep. 494; Garry v. 
Jefferson Bank (C. C. A. 5) 186 Fed. 461, 108 C. C. A. 439, 26 Am. 
Bankr. Rep. 511; In re Howden (D. C.) 111 Fed. 723, 7 Am. Bankr. 
Rep. 191 ; In re Greenberg (D. C.) 114 Fed. 773, 8 Am. Bankr. Rep. 
94; In re Leslie (D. C.) 119 Fed. 406, 9 Am. Bankr. Rep. 561 ; In re 
Atlas (D. C.) 219 Fed. 783, 34 Am. Bankr. Rep. 44; In re Brincat (D. 
C.) 233 Fed. 811, 37 Am. Bankr. Rep. 587 ; In re Garrity, 247 Fed. 310, 
159 C. C. A. 404, 40 Am. Bankr. Rep. 664. 

As to the objection based on clause 3: It is charged that the bank- 
rupt firm obtained a loan of $5,000 from the New Jersey Title Guar- 
antee & Trust Company upon a materially false statement in writing, 
dated February 28, 1916, made by Joseph Perlmutter on behalf of such 
firm, for the purpose of obtaining that money from the Title Com- 
• pany. It is conceded that Joseph Perlmutter, on behalf of the firm, 
rendered a statement in writing, which was untrue in failing to state 
the firm's indebtedness to Elizabeth Perlmutter and to Eva Perlmutter, 
the former the wife of Joseph, and the latter the sister of both Joseph 
and Harry, Perlmutter. This indebtedness, representing loans made 
to the firm, aggregated $8,800 principal, besides several years' accrued 
interest, of which principal there was owing to Joseph's wife $7,000 
and to his sister $1,800. On behalf of thèse bankrupts it is contended 
that the Title Company did not rely upon the statement in making the 
loan, and that it was not willfully and knowingly false. 

The master did not make any finding as to the first proposition, and 
as to the second he held that the objecting creditors had not borne the 
burden of proof cast upon them, and had not proved that the state- 
ment was knowingly false. 

As to the first of thèse contentions : It is sufficient to say that the 
évidence clearly establishes that the Title Company relied upon the 
statement in making the loan, and that if it had known that the bank- 
rupts owed the sUms in question, the loan would not hâve been made. 

As to the second contention : Both partners knew that the firm owed 
their sister, Eva, and Joseph's wife the sums stated, and that it had 
paid interest thereon for a number of years. The statement of the 
firm's financial condition was made for the purpose of securing a loan 
from the Title Company foUowing an unsuccessful effort by Joseph, 
on behalf of the firm, to secure a loan of $5,000 from the First Na- 
tional Bank of Jersey City, with whom the firm for many years had 
donc its banking business. This statement was prepared by the firm's 
bookkeeper at Joseph's request and while the latter was at the office 
of an attorney at law, to whom he had been referred by an oiïicer of 
that bank, and whose aid he had solicited in securing the loan after 
he had made the unsuccessful effort just referred to, and after this 
attorney had had an interview with an officer of the Title Company. 
Upon the receipt of such statement, and after talking it over with this 
attorney, and at the latter's suggestion, the value of the real estate was 
reduced from $150,000 to $110,000. The statement was thereupon re- 
drawn and signed by Joseph and forwarded by the attorney to the Ti- 
tle Company, who then made the loan in question. 
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This financial statement expressiy distinguishes between the firm's 
merchandise and loan creditors. As to the former, it gave no names 
and stated the amount due them in gross; but as to the latter, it gave 
the names of each, with the amount due them, respectively, and, as 
iioted, it failed to include the names of the sister and Joseph's wife and 
the amounts due them. 

The discharge authorized by the Bankruptcy Act is not for ail bank- 
rupts. It is expressly withheld from those whose conduct brings them 
within the provisions of section 14 of the Bankruptcy Act. 

In Gilpin v. Merchants' National Bank (C. C. A. 3) 165 Fed. 607, 91 
C. C. A. 445, 20 L. R. A, (N. S.) 1023, 21 Am. Bankr. Rep. 429, it was 
held by the Circuit Court of Appeals of this circuit that the word 
"false," used in clause 3 of that section, "means more than merely er- 
roneous or untrue, being used in its primary légal sensé as importing an 
intention to deceive, and such a statement, in order to constitute a bar 
to a discharge, must hâve been knowingly and intentionally untrue." 
This narrower meaning hère given to the word "false" has been uni- 
formly adopted by the fédéral courts. Of the later cases so holding, 
I note the following: Aller- Wilmes Jewelrv Co. v. Osborn (C. C. 
A. 8) 231 Fed. 907, 146 C. C. A. 103, 36 Am.' Bankr. Rep. 714; Fire- 
stone V. Harvey (C. C. A. 6) 174 Fed. 574, 98 C. C. A. 420, 23 Am. 
Bankr. Rep. 468; Doyle v. First National Bank (C. C. A. 4) 231 Fed. 
649, 145 C. C. A. 535, 36 Am. Bankr. Rep. 331 ; In re Augspurger (D. 
C.) 181 Fed. 174, 25 Am. Bankr. Rep. 83 ; In re Arenson (D. C.) 195 
Fed. 609, 28 Am. Bankr. Rep. 113; In re O'Callaghan (D. C.) 199 Fed. 
662, 29 Am. Bankr. Rep. 304; In re Stafford (D. C.) 226 Fed. 127, 35 
Am. Bankr. Rep. 747; In re Smith (D. C.) 232 Fed. 248, 37 Am. 
Bankr. Rep. 230; In re Landersman (D. C.) 239 Fed. 766, 38 Am. 
Bankr. Rep. 685. 

In the Gilpin Case the bankrupt had signed the statement (a printed 
blank) before it was filled in, and directed his bookkeeper to complète 
it and send it to the bank;. This the bookkeeper did, indorsing on the 
filled-in statement the word "approximate." There was no évidence 
that the bankrupt ever saw it after he had signed it in blank, or that 
he was thereafter interrogated in regard thereto. 

It is to be observed that in the Gilpin Case the word "approximate," 
indorsed on the filled-in blank, tended to négative that the statement 
was intended to be accurate, and further that, unless the bankrupt was 
to be held responsible for what his bookkeeper did within the scope of 
his autliority and in response to a duty he imposed upon him, the bank- 
rupt could not be held to bave issued the statement in the form that 
it was delivered to the bank. In both of the recited particulars that 
case differs from the instant one. The Perlmutter statement was sign- 
ed by Joseph after it was revised by his attorney, with whom he had 
discussed it, and there was nothing on its face or in the letter trans- 
mitting it to the Title Company that would suggest that it was not to be 
taken as a true statement of the firm's financial condition. 

[2, 3] As to the proof of intention : A rational being is presumed to 
intend the natural and probable conséquences of his words and con- 
duct, and Joseph Perlmutter, in issuing the statement, is presumed to 
250 F.— 55 
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have intéftded the effect it produeed upon the Title Company. The 
latter had a right to assume that the statement was true, and, as it 
parted with its money on the strength of the statement, the person 
responsible for the untruth, in the absence of proof showing the con- 
trary, will be presùmed to have intended to hide from thé lender the 
firm's true financial condition. In re Goldich (D. C.) 164 Fed. 882, 21 
Am. Bankr. Rep. 249; In re Schachter (D. C.) 170 Fed. 683, 22 Am. 
Bankr. Rep. 389^; In re Augspurger, supra; In re Miller (D. C.) 192 
Fed. 730, 27 Am. Bankr. Rep. 606; In re Arenson, supra ; In re Simon 
(D. C.) 201 Fed. 1004, 29 Am. Barikr. Rep. 808; In re Janavitz (C. 
C. A. 3)219 Fed. 876, 135 C. C. A. 546, 34 Am. Bankr. Rep. 105; In 
re Arnold (D. C.):228 Fed. 75, 35 Am. Bankr. Rep. 740; In re Jo- 
sephson (D. C.) 229 Fed. 272, 36 Am. Bankr. Rep. 505 ; In re Landérs- 
man, supra; In re Amster (D. C.) 249 Fed. 256, 41 Am. Bankr. Rep. 
249. When the objecting creditors showed that this statement was 
untrue in a material respect, that the bankrupts had obtained money 
from the bank on the crédit of it, and that its untruth fulness related 
to a subject within the knowledge of Joseph, who gave currency tb the 
untruth, they had made a prima f acie case disentitling him to a dis- 
charge. Had the proof s closed with this showing of.facts, they and the 
inferences atising therefrom would have necessitated the denying of a 
discharge to Joseph. Kelly v. Jackson, 31 U. S. (6 Pet.) 622, 8 L. Ed. 
523; LiUenthal's 'Tobacco v. U. S., 97 U. S. 237, 266, 24 L. Ed. 901; 
In re Greenberg, supra; In re Arenson, supra. 

Was this prima facie case displaced or impaired? From the other 
testimony it appears that thèse claims of Elizabeth and Eva Perlmutter 
were of many yéars' standing ; that they had from their beginning been 
carried as liabilities on the firm's books and the trial balances which 
were frequently made; but that their names, as creditors, or the 
amounts due them, were never mentioned in the two financial state- 
ments which the firm gave to the Mercantile Agency, and which were 
signed by Joseph Perlmutter. Thèse mercantile statements were dated, 
respectively December 31, 1915, and January 1, 1917. Why include the 
wife and sister, as creditors, in the trial balances, and not in the finan- 
cial statements issued to the mercantile agency ? Honest dealing would 
require that they be inserted in jthe financial statements, whether they 
were included in the trial balances or not. Neither Joseph nor Harry 
Perlmutter needed to be reminded by the triai balances of the existence 
of their indebtedness to their sister and Joseph's wife. Facts of that 
charâctér would never be f orgotten by a normal being thus related to 
creditors. But the inclusion of the amount of the indebtedness owing 
to them would bè necessary in a financial statement issued to a mer- 
cantile agency, if it, or those for whose interest éuch statement was 
being soùght, Were to have knowledge of the actual financial condi- 
tion of the bankrupt firm. 

How carne the bookkeeper to înçlude thèse debts in the trial balances 
and to exclude them from the financial statements? Hé testified that 
thèse debts were in existence and appeared on the bopks in 1913, when 
he pntèred the bankrupt firm's employ, àrid that Joseph's wife and 
sîstèr were carried as creditors on the books, down to the institution of 
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the bankruptcy proceedings; that he never got any spécifie instructions 
how he should do iiis work; that he understood he was to follovv the 
custom of his predecessor; that in making the monthly and annual 
trial balances he included the debts owing to the wife and sister of 
Joseph as liabilities, but that he omitted them from the financial state- 
ments made for the mercantile agency, and that he did so because that 
was the way it had been done before, and he felt that if that was wrong 
he would be corrected ; that, as he recalled it, he made out the state- 
ment of Pebruary 28, 1916, the one made to secure the loan from the 
Title Company, from the mercantile statement of December 31, 1915 
and the "small mémorandum book in which notes were carried," and 
sent it to Joseph at his request ; that he recalled no spécifie instructions 
to omit the claims of Joseph's wife and sister from that statement, but 
that he was told by Joseph to "make an itemized statement," and that 
the only reason they were not included in thèse statements was because 
they had never been included in any previous statement. He also said 
that the trial balance of January 31, 1916, showed a loan indebtedness 
of $1,000 made by Joseph Perlmutter March 5, 1915, and which he 
had been informed had been advanced to the firm by his wife, and that 
he considered it had the same status as her and Eva Perlmutter's 
claims; that in the trial balance for the firm at the end of the year 
Harry Perlmutter also appeared as a créditer for $1,750, but that nei- 
ther that claim nor Joseph's for $1,000 appeared in the financial "state- 
ments given out." 

What does Joseph say about thèse omissions? With référence to 
the statements issued to the Mercantile Agency: He says that they 
were made by the bookkeeper on his order, that he did not compare 
them with the books, and that he signed them, not knowing them to 
be untrue, and without any intent "to give out a false or untrue state- 
ment." 

As to the one sent to the Title Company : At first, though admitting 
that he signed the statement, Joseph disclaimed any knowledge as to 
when it was drawn, the purpose for which it was given, that he had 
any attorney at that tinie, or that he gave it to any one to give to the 
Title Company. Subsequently he recalled that, while he was at the 
office of the attorney before mentioned (who has since deceased) and 
to whom he had been referred by an officer of the First National Bank 
of Jersey City, he telephoned to the firni's bookkeeper to make such 
statement ; that this attorney went over it and made him eut down the 
real estate value ; that it was then rewritten by the attorney's stenogra- 
pher, and that, after he had the attorney add to the statement that he 
(Joseph) "still valued the property at $150,000, which he had eut down 
to $110,000, or something like that," he signed it and left it with him. 
He further said that he did not know then (at the time of testifying) 
whether his wife's or sister's indebtedness was shown on that state- 
ment or not ; that he assumed that the bookkeeper had put down evçry- 
thing that was on the books and that the statements so furnished him 
were correct ; that he never gave a thought to the indebtedness due his 
wife and sister when he made the statement that went to the Title Com- 
pany, and that they were not left out willfully, and that he haid no in- 
tention of deceiying.tbe Title Company pr; any one else., 
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It îs to be noted that Joseph does not say that at the time of giving 
out this statement he did not consider thèse relatives as creditors, as 
has been unsuccessfully said by other bankrupts who failed to name 
their relatives in financial or mercantile statements. In re Augspurgef, 
supra; In re Arenson, supra; Josephs v. Powell & Campbell (C. C. 
A. 2) 213 Fed. 627, 130 C. C. A. 291, 32 Am. Bankr. Rep. 222_. He 
would hâve the court believe that at that time his mind was oblivious 
to the fact that the firm was debtor to his wife and next of kin. A 
suggestion of that character must hâve more behind it than appears in 
this case to receive judicial acceptance. Debts owing to near relatives 
stand out in the mind more distinctly than any other kind. In re Bren- 
er (D. C.) 166 Fed. 930, 931, 20 Am. Bànkr. Rep. 644; In re, Arenson, 
supra. And the expérience of gênerai creditors in bankruptcy matters 
shows that the minds of failing debtors are not any différent in this 
respect. 

Reverting to this particular financial statement, we note that there 
was set bef ore Joseph, not a statement showing the liâbilities in gross, 
as was the case in the financial statements rendered to the Mercantile 
Agency, but one that was itemized, giving the names of the loan cred'- 
itors and the amounts due them respectively. A glarice at the list of 
thèse creditors seemingly ought to hâve brought home to him the fact 
that the names of his near relatives, as loan creditors, vv-ere not in- 
cluded. 

But, if that did not do it, how can we escape the conclusion that the 
absence of thèse names must hâve come to his knowledge during the 
time this statement was considered by him and his attorney, and f rom 
which it emerged in the amended form that it reàched the Title Com- 
pany's hands ? In its amended form the statement showed only a net 
worth of $12,800. If the omitted indèbtedness, with accrued interest, 
had been added, this net worth would hâve been practically eliminated, 
and the statement as a basis for crédit useless. 

Thus environed, Joseph's disclaimef of any intention to deceive the 
Title Company, lacking corrobdration, is valuelesS. As was said by 
this court: in Re Arenson, supra, in regard to a likë disclaimer : "It is 
a défense at the command of any one, and, in the absence of corrobo- 
rating circumstances, is entitled to little weight." The Title Compaiiy 
was entitled to a true statement, and Joseph, in the absence of convinc- 
ing évidence that the omission of his wife's and sister's indebtedness 
f rom the statement in question was unintentional, must be held to hâve 
intended to conceal from this prospective lender a knowledge of such 
indebtedness, and also ail the conséquences normally flowing from such 
déception. 

[4 ] The master did not certify that he considered Joseph's explana- 
tioti on the question of intent as convincing, but he reçommerided Jo- 
seph's discharge on the ground noted, viz., that the objecting creditors 
had not sustained the burden of proof cast upon them. In so holding 
the master cast a greater burden on them thàrt theiaw requires. They 
had established facts from which the intent to dèbeiyé was presumed. 
The burden to remove such presumption was on Joseph. Whether this 
shifted burden Was siistained was a question of fact. In the présent 
case Joseph's déniai of intent to deceive is not supported by any of the 
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other évidence, but, as sliowii, is contrary to ail the probabilities flow- 
ing naturally from the proven facts. The burden cast on the objecting 
creditors at the outset was fully met when they established the prima 
facie case referred to, and the uncorroborated disclaimer by Joseph of 
any intention to deceive did net displace or even impair it. 

[5] It follows that the master's recommendation, so far as Joseph 
Perlmutter is concerned, cannot be approved, and that his application 
for a discharge must be denied. 

[6] As to the objection based on clause 4 of section 14b of the Bank- 
ruptcy Act : This is that Harry Perlmutter, within two days preceding 
the filing of the pétition in bankruptcy, withdrew $1,700 in cash from 
the funds of the bankrupt firm, which he concealed and refuses to pay 
to the trustée. To conceal is "to hide, vvithdraw, remove or shield 
from observation ; cover or keep from sight." Century Dict. & Cyc. 
In section 14b (4) of the Bankruptcy Act the word "conceal" is as- 
sociated with transfer, remove, and destroy, and any of thèse, when 
done with intent to hinder, delay, or defraud creditors, works a déniai 
of the discharge. In re Shoesmith (C. C. A. 7) 135 Fed. 684, 687, 68 
C. C. A. 322, 13 Am. Bankr. Rep. 645 ; In re Glazier (D. C.) 195 Fed. 
1020, 1021, 28 Am. Bankr. Rep. 391. It is not neces.sary that intent to 
defraud be proved. If the intent to hinder and delay exists, it is suffi- 
cient. In re Hughes (D. C.) 183 Fed. 872, 874, 25 Am. Bankr. Rep. 
556; In re Condon (D. C.) 198 Fe<i. 947, 950, 29 Am., Bankr. Rep. 907. 
See, also, Collier on Bankruptcy (llth Ed.) pp. 90-98, 395-396. 

The pétition in bankruptcy was filed on August 3, 1917, and on the 
6th of that month both Harry Perlmutter and his brother, Joseph, filed 
separate admissions of inability to pay their debts, either as individ- 
uals or copartners, and consented to be adjudged bankrupts on that 
ground. The firm's books show, and Harry Perlmutter admitted, that 
on the Ist day of August, 1917, he withdrew approximately the sum of 
$1,700 from the funds of the firm. He testified that he had previously 
loaned that amount to the firm, and that he paid.a gambling debt with 
it. No contention is made in Harry's behalf that he had a right to 
withdraw that sum from the firm's funds, and as the firm was a co- 
partnership, of which he was one of the copartners, it is immaterial 
whether he had previously loaned that amount to'.it or not. As the 
firm at that time was insolvent, that sum, as well as other funds and 
property of the firm, should bave been kept for the payment of the 
firm's debts. 

On August 2, 1917, the day following the withdrawal of this money, 
a bill was filed in the New Jersey Court of Chancery against liariy 
Perlmutter by his brother Joseph, and a receiver was appointed on 
that day to take charge of the copartnership property. The filing of 
this bill was due in part to the firm's financial difiiculties and in part to 
différences that thén existed between thèse brothers. Seemingly the 
application for a receivership was the resuit of an vmderstanding be- 
tween them ; but, whether that is so or not, it is cléar that Harry knew 
that such application was to be made before he withdrew the money 
in question. ■ .. 

[7] He had never drawn any large sums from the funds before, and 
the unprejudiced mind is constrained to the conclusion that the immi- 
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nence of the taking over of the firm's property by a court receiver was 
the controUing reason which prompted him to withdraw the money 
at that particular time. As against the creditors of the bankrupts, the 
withdrawal of such money was unlawful, and, if traceable, is recover- 
able by the trustée. The effect of such withdrawal was to hinder and 
delay the creditors in securing the payment of their debts, and, in the 
absence of proof to the contrary, it is to be presumed that it was so 
intended. In re Hughes, supra; In re Condon, supra; In re Singer 
(C. C. A. 2) 251 Fed. 51, C. C. A. ■ — , 41 Am. Bankr. Rep. 503. 

[8] The master gave scant considération to this ground of objection 
to Harry's discharge. He does not say that he believed his explana- 
tion of what he did with this money. He dismissed this objection with 
the statement that "the creditors hâve failed to sustain their objections 
by proper proof." In so determining the master overlooked the fact 
that, when the objecting creditors had shown, as they did, that Harry 
withdrew this money from an inisolvent firm on the very eve of the 
appointment of the receiver, the imminence of which appointment was 
known to him, and that he refused to turn it over to the trustée, they 
had made a prima facie case of unlawful abstraction of the firm's 
funds, within the meaning of section 14 of the Bankruptcy Act, and 
that the burden was shifted to him to overcome the case so made. In 
re Leslie, supra; Seigel v. Cartel (C. C. A. 8) 164 Fed. 691, 90 C. C. A. 
512, 21 Am. Bankr. Rep. 140; In re Nisenson (D. C.) 182 Fed. 912, 
24 Am. Bankr. Rep. 915. Until he did this, nothing further was re- 
quired of the objecting creditors. 

[9] How did he meet this burden? He furnfshes nothing but his 
bald statement that he used this money to pay a gambling debt of 
many years' standing. This is a défense easily concocted and as easi- 
ly expressed, and carries little weight unless corroborated. 

The burden of overcoming a prima facie case is not satisfied by such 
évidence. To hold otherwise would be to put a burden on the object- 
ing creditors generally impossible for them to carry and to put them at 
the mercy of any unscrupulous debtor's say-so. In re Leslie, supra. 
In the Nisenson Case and the cases cited therein at page 916, viz. 
Schweer v. Brown (C. C. A. 8) 130 Fed. 328, 64 C. C. A. 574, 12 Am. 
Bankr. Rep. 178, In re Lasky (D. C.) 163 Fed. 99, 20 Am. Bankr. Rep. 
729, and In re Henderson (D. C.) 130 Fed. 385, 12 Am. Bankr. Rep. 
351, and in the later cases of In re Silverman (D. C.) 206 Fed. 960, 
30 Am. Bankr. Rep. 798, and In re Vyse (D. C.) 220 Fed. 727, 34 Am. 
Bankr. Rep. 378, the courts were concerned with "turn-over" orders. 
Yet even in thèse cases, admittedly requiring stronger proof to sus- 
tain such orders than is necessary in proceedings to withhold the bank- 
rupt's discharge, because of the drastic means that might be invoked 
to enforce the "turn-over" orders (imprisonment for contempt), the 
uncorroborated testimony of the bankrupt that he had gambled the 
money away, and therefore was unable to comply with such orders, 
was deemed insufficient to set them aside. 

The prima facie case made against Harry Perlmutter has not been 
overcome, and he aiso is denied his discharge. 
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ATIIERTOX et al. v. BEAîUAN. 

(District Court, li. Massachusetts. Jaiiuary, 1010.) 

1. Raxkium'tcy iS^I.SSd) — I'lkixje— Validitï. 

KdiToxvcr coi'iioriilion's afirceniciit of pledge ot 50 cai'loads oî luiiii)eL' 
stored wiili a stora^c coiiiiiaiiy, \vi1li provision for sulistitution of carloads. 
a "carload" liciu.t; either tlie load of a particulai' car or lumber of llic 
value of if^OO, was valid, as aj^alust tlic objection of indefinitonpss of 
desiiînnlioii of tlif> proiicrt.v afîected by tlie plpdse, and entitled tUc 
plcdf-'ce to 1lie équivalent of 50 carloads of liuuber in the possession of 
tlie storatîe couipauy, as agaiust tlie corporation's trustées in bankruptcy, 
altbougli a sreat part of the luiuber liad not beeii received by tlie stor- 
ape couipauy iu cars, but had beeii sliipped by water, and sucli part had 
uever been appropriated froni the larger uiass by the storage coiupany. 

2. l'i.EDGES (&=>11— SUFFICIK.NCY OF DElaVEKY — APPHOPIUATION BY WaRE- 

HOUSEMAX. 

A wareliouseiuau, if autliorized liy lender and borrower, inay luake tlie 
apijropriatiou of f,'oo(ls to a ])ledge, tliough such action involves the exer- 
cise of judgmeut aiul discrétion. 

3. Corporation' s <@=>4.">2(5) — Officer's Ixdiviouai, In-debtedxeks — l'AYArFST 

FROM COBPORAÏE Fu.NDS— BURBEN OF PROOF. 

Although the prpsunij)tioii is against the regularity of paynients of 
his individual délits by a corporate olficer by cliecks drawn directly upon 
the corporation, the question is one of fact, and it devolves utx)n a trus- 
tée in bankruptcy of tlie corporation, litigating as to the nniount owing 
by the corporation to the creditor of sucli corporate offieer, who was also 
a creditor of the coriioration, to establlsh tliat tlie payments were in fact 
nnauthorized by the cor[)oratio]i, and that the creditor had notice of that 
fact when lie received theui, and that they hâve never been ratifled. 

4. Corporations <S=>42C(7) — Ihkegulak TAyiiEXT by Corporate Officer — 

Ratification— Silence. 

Silence and inat'tion of a corporation's oflicers and stockholders con- 
cerning a paynient by a corporation officer of lils Individual indebted- 
ness by checks drawu directly upou the corporation kcld to amount to a 
ratification of such paynients. 

5. Bankruptcy ®=»155 — Trustée — Ikregulab I'aymenï by Corporate Of- 

ficer. 

Where offlcers and stockholders of a corporation in effect ratlfy Irreg- 
ular paynients by a corporate officer of hls Individual indebtedness by 
checks drawn directly upon the corporation, by reuialnlng slleut and thus 
preventlng the cre<lltor from proceedlng agalnst the corporate officer, 
trustée in bankruptcy of corporation could not contend that corporate 
officer was not authorlzed to draw such checks. 

6. Bankruptcy (S=>287(.'i), 2t>3(l)— Bill in Equity. 

Trustées in bankruptcy may resort to a bill of equity in the District 
Court to protect tlielr rlght to the possession of lumber belonging to the 
bankrupt, as against one clalnilng a light to possess 50 carloads out 
of a larger lot, who luterfered with the efforts of the trustées to obtaln 
possession of any of the lumber: and the fact that. In order to détermine 
to what extent the defeudant's action was justlfled, It Is necessary to dé- 
cide the controversy, does not ou.st the jurisrtlction of the court. 

In Equity. Bill by Percy A. Athertoti and others, trustées in bank- 
ruptcy, against Nathaniel P. Beaman, to obtain certain lumber in pos- 
session or custody of a storage company, and seeking an injunction 
against the défendant, who had taken action to prevent the delivery of 
the lumber to the trustées. The matter having been referred to a ref- 

©SaFor other cases see same topic & KBY-NUMBER ia a!l Key-Numbered Digests & Indexes 
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eree as spécial master to state the facts, the case cornes before the 
court on exceptions to his report and on a motion for a decree made 
by the défendant. Decrees ordered to be entered overruling ail ex- 
ceptions to the master's report and confirming said report, except as 
to certain matters, and dismissing the bill upon the merits. See, also, 
243 Fed. 930. 

Poster & Turner, of Boston, Mass., for Nathaniel P. Beaman. 
Swift, Friedman & Atherton, of Boston, Mass., for trustées. 

MORTON, District Judge. This is a bill in equity, brought by the 
trustées in bankruptcy of the Parsons Manufacturing Company to 
obtain certain lumber in the possession or custody of the Eastern Stor- 
age Company. Beaman, the défendant, claimed a large part of the 
lumber on the ground that it had been pledged to him by the bankrupt 
as security for a loan of $10,000, and he had taken action to prevent 
the delivery of any of it by the storage company to the trustées. The 
bill seeks an injunction against such action by him. The storage com- 
pany makes no claim to the lumber, except for its proper storage 
charges, which ail parties are willing should be paid. The case was 
referred to Référée Olmstead as spécial master to state the facts. The 
questions now before the court arise on exceptions to his report, and 
on a motion for a decree made by the défendant. Pending the case, 
by agreement of parties, the lumber has been sold^ the proceeds to 
stand like the original property. 

The material facts, which for the most part are not seriously in 
controversy, are as follows : About 2% years before the pétition in 
bankruptcy, against the Parsons Manufacturing Company was filed, 
Beaman, who owned practically ail of its stock, sold out his holdings. 
One of the buyers, Gerrish, who had previously been associated with 
Beaman in the company, continued as its treasurer. In connection 
with this transaction, Beaman loaned the company $10,000. This loan 
was secured in the following manner: The Parsons Manufacturing 
Company habitually carried on storage with the Eastern Storage Com- 
pany large amounts of lumber. This lumber came to the storage com- 
pany by rail. Each carload was piled by itself, and the pile was 
marked with the carload nuniber and the initial "P. M. Co." The Par- 
sons Manufacturing Company gave Beaman the order on the Eastern 
Storage Company, which is stated in fuU in the referee's report, and 
which was accepted by the storage company as therein stated. In fur- 
ther protection of the security, the agreement of September 4, 1914, 
which also appears in full in the referee's report, was entered into be- 
tween the parties. 

Briefly stated, the Parsons Manufacturing Company directed the 
storage company to hold at ail times 50 carloads of its lumber to the 
order of Beaman, and agreed to keep that amount of lumber in the 
storage company 's possession subject to his order, and the storage com- 
pany accepted the order. The PàrsonS Manufacturing Company re- 
served the right to use any carload of lumber thereby covered by sub- 
stituting another equally valuable one for it. No spécifie carloads or 
piles of lumber were appropriated to this pledge by the storage cora- 
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pany until November, 1916, shortly before the failure. At the time 
when this arrangement was entered into, the learned référée finds — 
and, though his finding is attacked by the trustées, I see no sufficient 
reason to doubt the correctness of it — that the Parsons Manuf acturing 
Company was doing a prospérons business and was entirely solvént. 
The fact that Gerrish and his associâtes, who were familiar with the 
company's afifairs, paid $20,000 for its capital stock, is nearly con- 
clusive évidence on thèse points. In November, 1916, it was undoubt- 
edly insolvent. 

Following the Beaman transaction above described, the Parsons 
Company continued to do business as before with the storage Com- 
pany, shipping in and taking out comparatively large quantities of 
lumber, and keeping at ail times a considérable stock with the storage 
Company. From time to time it pledged certain specified carloads of 
lumber in the possession of the storage company to varions banks for 
loans. In such instances the storage company was notifîed, was given 
a list of the carloads afïected by the pledge, and agreed to hold them 
for the account of the pledgee. Beaman does not attack those trans- 
actions, and no question arises as to them. 

In November, 1916, the manager of the storage company called the 
attention of the Parsons Company to the fact that there was not enough 
of its lumber with the storage company to fill the pledge orders which 
had been given to varions banks and Mr. Beaman, which had been 
accepted by the storage company. At that time the Parsons Manu- 
facturing Company had a cargo of water-borne lumber on the wharf 
of the Hall Lumber Company, and it at once arranged with the stor- 
age company that this lumber should be put at the latter's order to 
make up the deficiency. The wharfingers were duly notified, and the 
effect of what was donc was to bring the lumber on the wharf into 
the control and constructive possession of the storage company. Aside 
from the wharf lumber, there were several carloads of lumber in the 
possession of the Storage Company pledged to nobody, unless to Bea- 
man. With the wharf lumber there was more than enough to make up 
50 carloads applicable to him. 

There was no actual appropriation by the storage company of any 
particular lumber at the wharf to the Beaman order at that time ; but 
there can be no doubt that the storage company supposed that it was 
holding 50 carloads on storage for Beaman's account. A carload is 
referred to in the agreement as representing $200 in value, and was 
so treated by the parties. Beaman was not notified of the arrange- 
ment made between the Parsons Manufacturing Company, the storage 
company, and the wharfingers concerning that lumber. He never at 
any time took formai possession of any specified lumber. He relies on 
a constructive possession, or right of possession, arising out of the 
bankrupt's order of September, 1914, and the acceptance thereof by 
the storage company. 

[1] The situation last described continued until the filing of the in- 
voluntary pétition against, the Parsons Manufacturing Company on 
December 9, 1916; and the question is whether at that time Beaman 
had a valid and enforceabie pledge or lien on 50 "carloads" of the 
lumber in the possession or control of the' storage company. The only 
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possible doubt arises out of the indefiniteness of the désignation of tiie 
property affected by the pledge. As above noticed, a "carload," as 
ùsed by the parties, repfesented either the load of a particular car, 
which was kept separate by the storage compari)^, or Uimber of the 
value of $200. As to the lots which had corne in on cars, and were 
capable of identification, and were not appropriated to other pledges, 
there seems to be no doubt that Beaman is entitled to them. 

[2] As to whether the storage company may separate ont enough of 
the water-borne lumber to make up the 50 carloads, no décision has 
been called to my attention covering the point. The question appears to 
be whether a warehouseman may be authorized to make the appropria- 
tion of goods to a certain pledge^ where such appropriation involves the 
exercise of judgment and discrétion. The original agreement provided 
for the substitution of cars, and also introduced the élément of value ; 
i. e., "of the average value of $200 per car." (Agreement of Septem- 
ber 4, 1914.) Both parties authorized changes in the pledged prop- 
erty, and in permitting them the storage company acted with the as- 
sent of both. Such an arrangement does not seem to me legally 
objectionable or inefïective; it is not radically différent from what is 
regularly done with référence to grain stored in elevators. Lumber 
is a recognized article of commerce, and has a value ascertainable 
within close limits. If that from the wharf had been carted to the 
storage company's place, and had there been separated out into so- 
called "carload" lots, and some of thèse lots had been appropriated by 
the storage company to Beaman's pledge, it seems to me that he would 
be entitled to them, as against the trustées. There being no fraud or 
bad faith, I see no sufficient reason why that appropriation might not 
be made by the storage company at the wharf at any time before it 
relinquished custody of the property. As the arrangement was un- 
objectionable when entered into, I think that the parties should be 
protected as long as they acted in good faith in carrying it out. 

[3-5] A further question has been argued as to the validity and 
amount of Beaman's claim. The trustées seek to offset against the 
amount due on his loan (for which a promissory note was given) cer- 
tain payments made — improperly, it is alleged — by Gerrish to Beaman 
from the funds of the Parsons Company. Gerrish was indebted to 
Beaman personally. Checks were drawn by Gerrish directly from 
the company to Beaman and were delivered in payment of Gerrish's 
Personal obligation. The plaintiffs contend that at the time when 
Gerrish made thèse payments he was already indebted to the Parsons 
Company, that the presumption from the way in which the payments 
were made is against their validity, and that Beaman was put upon no- 
tice that Gerrish was using the company's money in a way in which 
he had no right to use it. 

I agrée with the plaintiffs that the presumption is against the reg- 
ularity of such pavments as hâve just been described (Fillebrown v. 
Hayward, 190 Mass. 472, 77 N. E. 45 ; Johnson v. Longley Luncheon 
Ce, 207 Mass. 52, 92 N. E. 1035) ; but the question is one of fact, 
and it devolves upon the plaintiffs in this instance to establish that the 
payments were in fact unauthorized by the Parsons Company, that 
Beaman had notice of that fact when he received them, and that they 
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have never been ratified. Those facts are not established by the evi- 
dnce. The weight of a presumption of this character is greatly lessen- 
ed when ail the circumstances of the transaction are before the 
court. Gerrish testified, and varions other witnesses. On ail the 
évidence, and giving due weight to the presumption, it does not appear 
that, in using the funds of the Parsons Company to pay his personal 
debt to Beaman, Gerrish was acting in fraud of other persons inter- 
ested in the company. Moreover, he had been making such payments 
for several years. There is no évidence that they were not know^n to 
his fellow officers and directors, who owned nearly ail the stock, and 
who did not object. In justice to Beaman, if objection was to be 
made, it should have been made seasonably in order that he might pro- 
ceed against Gerrish. The silence and inaction of the company 's offi- 
cers and stockholders amounted to a ratification by it of said pay- 
ments. The trustées have, under such circumstances, no greater rights 
than the corporation. In re National Piano Co. (D. C.) 42 Am. 
Bankr. Rep. 111, 252 Fed. 950, citing cases, to which may be added 
Ratcliff V. Clendenin, 36 Am. Bankr. Rep. 561, 232 Fed. 61, 146 C. 
C. A. 253. 

[6] The défendant contends that this court has no jurisdiction of 
the controversy. The gênerai title to ail the lumber was in the trus- 
tées, subject only to the rights of the pledgees. The storage company 
never made any adverse claim to it. Beaman did not claim certain 
specified piles or separate lots of lumber; he made a gênerai claim 
to 50 carloads out of a larger lot. As to so much of the lumber as 
is not covered by pledges, there can be no doubt, on the record be- 
fore me, of the right of the trustées to an immédiate possession. Bea- 
man having interfered with the efforts of the trustées to obtain pos- 
session of any of the lumber, they were, I think justified in bringing 
their bill hère to prevent interférence with the property of a bankrupt 
estate. The fact that, in order to détermine to what extent Beaman's 
action was justified it is necessary to décide the controversy, does 
not oust the jurisdiction. 

Decrees may be entered, overruling ail exceptions to the master's re- 
port, and confirming said report, except as above stated, and dismiss- 
ing the bill upon the merits. 
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In re AMERICAN STEEL SLTPLV SYNDICATE, Inc. 

Pétition of DALTOX ADDI.XG iMACIIIXE CO. 

(District Court E. D. Michigan, S. U. April S, 1019.) 

No. 4171. 

1. Sales ©=5l04 — Conditional Sales— Validitt. 

A contract of condltioual sale, whereby the title remains abisolutely 
and fully in the vendor, to be transCerred to tlie veudee, wlien and only 
when tlie latter lias paid in fall the ainount called for by the contract, und 
upon default by the vendee in the performance of snch contract the vendor 
to be entitled to reclalm sueh property in accordance with the terms of 
the contract, or to sue the vendee for breacli of contract to buy, is valid 
in Michigan. 

2. Bankbuptcy ©=3l51 — Cokdutonal Sales— Rioht of Thustee in Bank- 

EUPTCY. 

A receiver or the trustée in bankruptcy of a vendee in a conditional 
sale stands in the shoes of the vendee. 

3. Bankruptcy <®=:»140(1) — Réclamation— Conditional Sales. 

A vendor of property under conditional sale contract to one subséquent! y 
artjudicated a baukrupt is entitled to reclaim the property. 

4. Bankkuptcy <©=3lS4(2) — CirATaEL Moetgagks. 

One who sells in Michigan an article to one sub.sequently adjudicated 
a bankrupt, reserVing only a lien for the purchase priée, caimot reclaim 
such property as against the receiver of the bankrupt, where the contract 
of sale was not filed under Comp. Laws Jlich. 1015, § 119S8. 

5. CnATTEL MoiîTQAGES <§=?(> — CONDITIONAL SalES— CONKTKXtCTION. 

Whether a contract of .sale of an article évidences a conditional sale, 
or a trausfer of title with the réservation of a lien or a chattel mort- 
gage, dépends upon the Intention of the pfirties making the contract, as 
ascertained by the correct construction of its ternis. 

6. Courts ®=38& — Stare Decisis — Constkltction— Intention. 

If it has been authoritatively decided that certain language In one 
contract indicates a certain intention, such intention must be inferrrd 
from the use of sueh language in other Siuiilar eontracts. 

7. Contracts <@=>144 — Witat I-aw Governs. 

A contract of sale of property sent to, and to romain in, a certain state, 
in the conduct of business in opération there, is governed, as to its con- 
struction, by tlie established law of that state. 

8. Courts «©=3366(14) — Bankkuptcy Courts— Following State Law. 

In considering, in bankniptc'y proceediugs, the construction and légal 
effect to be given to a contract of a certain state, tlie fe<leral court will 
follow the settled rule in force in sucli state. 

9. Chattel Moktgages <S:^6 — Sales— Title Retainino Con-teact. 

In Michigan, title retaining contract of sale, reserving right in vendor to 
bring action to recover purcliase price from vendee, coustitutes an abso- 
lute sale with rétention of tlUe, operating merely as a chattel mortgage 
lien to secure tlio paj-nient of such price. 

In Bankruptcy. In the matter of the American Steel Supply Syndi- 
cale, Incorporated, Bankrupt. (Jn pétition of the Dalton Adding Ma- 
chine Company for réclamation. Pétition denied. 

Frank Lawhead, of Détroit, Mich., for petitioner. 
Clark, Emmons, Bryant & Klein and Welsh, Bebout & Kahn, ail 
of Détroit, Mich., for receiver. 

igs^For other cases see aume topic & KEY-JslUMBER in ail Key-Numbeied Digci-ts & ludctes 
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TUTTLE, District Judge. This matter is before the court in récla- 
mation proceedings originally brought before the référée for this divi- 
sion, in which the référée has filed a report certifying to this court a 
certain question arising in the proceedings and involving the construc- 
tion and effect to be given to the contract under which the machine 
sought to be reclaimed by the petitioner was delivered to the bank- 
rupt. The référée states the question involved and certified by him as 
follows : 

"The question présentée! for détermination is whether or net the contract 
in question is a conditional sale contract, or au absolute transfer of tltle 
witli a réservation in the seller by way of securlty or chattel mortgage." 

It is undisputed that on or about May 10, 1918, the petitioner and 
the bankrupt entered into a contract which was in the form of an 
order by the bankrupt, expressly approved and accepted in writing 
by the petitioner, the material language and terms of which are as 
follows : 

"To the Dalton Adding Machine Company, Cincinnati, Ohio: Please enter 
our order for the following, and deliver, f. o. h. Détroit, one Dalton addlng, 
listing, and calculating machine, for which we agrée to pay to the order of 
tlie Dalton Addlng Machine Company, Cincinnati, Ohio, $360.00 [hère appear 
the words "list price of equipment must appear hère"], thirty (SO) dollars 
herewith and thirty (30) dollars each month hereafter until paid in full. 
Payments to be made the Ist of the month. A discount of 2 per cent, shall 
be allowed on the net amount of this order for full cash payment wlthln 10 
days from date of Invoice. The conditions printed on the reverse side here- 
of constitute a part of this order." 

On the back of this contract appear the following provisions : 

"(1) Tlie sald Dalton addlng machine equipment is to be covered by our 
wrltten guaranty, whereby you shall agrée to make good any defects of ma- 
terial or workmanship for the period of one year from date of purchase. 

"(2) Title to the within described property shall remain in you until the 
purchase price or any judgment therefor has been paid in full, and the 
within signer hereby agrées not to remove the said property from the place 
of original delivery so long as any part of the purchase price remains unpaid, 
without flrst securing the written consent of the Dalton Adding Machine 
Company. The within signer further agrées to assume the risk of loss and 
damage to said property. 

"(3) In case of failure to make any payment in time and manner as herein 
provided, the entlre unpaid balance of the purchase price shall become im^ 
mediately due and payable; and you may, without légal process, retake sald 
property, and in such event the wlthln signer hereby agrées to make delivery 
thereof to you immediately upon request. 

"(4) In event of your retaking sald property as above provided, any amount 
that may hâve been paid thereon shall be considered as payment for use, or- 
dlnary wear and dépréciation of said property whlle in the possession of the 
within signer, and in the absence of spécifie provision of law to the contrary, 
shall be retained by you. If the amount so paid does not cover the reason-: 
able rental value of said property, the within signer hereby agrées to pay 
yon on demand the balance of such rensonable rental. Nothlng in tlils ordeV 
shall be construed as obllgating you toaccept leturn of property tendered 
in lieu of purchase price agreed to be paid. ■■ 

"(5) AU statutory provisions as to retaking and resale, of the property 
within described are hereby exprt^ssly waiyed.. If a claim hçreunder is 
placed in an attoruey's hands'for collection, ten per cent, shall bé'added 
thereto and paid as attorney's fées. 

"(6) This ordér Govers ail agreeuients between the within: signer and the 
Dalton Adding 3VIacliine Cpnjpanj*,; elther express or implied; and when ap-. 
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proved by said company at Its executive office becomes a contract between the 
parties as piirchaser and seller respectively. ' It is expressly agreed that thls 
order shall not be countermanded." 

It appears that $90 has been paid on this contract, and the balance 
of $270 remains unpaid. It is aiso undisputed that subséquent to the 
dehvery of said machine numerous creditors, without knowledge or 
notice of said contract, extended crédit to the bankrupt for goods soid 
and delivered in a total amount exceeding the balance due thereon, 
that the contract had not been filed in accordance with any of the 
recording laws of the state of Michigan, and that the petitioner de^ 
manded the return of the property, Which was refused. Shortiy after 
the adjudication of the bankrupt on; an involuntary pétition, the peti- 
tioners herein filed this pétition, praying for an order requiring the 
receiver to deliver to it the machine covered by this contract or to 
pay to it the balance due for said machine;, $270. The référée was 
of the opinion that petitioner was entitled to the order prayed for, but 
instead of entering such order he certified the question involved to 
the court, as already stated. 

[1, 2] The question presented then, is whether the contract in ques- 
tion is one of conditional sale (that is, of bailment), or of absolute 
transfer of title with a rétention of title in the seller merely by way of 
security (that is, a chattel mortgage). If the transaction constituted a 
conditional sale, the title remained absolutely and fully in the ven- 
dor, to be transferred to the vendee when, and only when, the latter 
had paid in full the amount called for by the contract; and upon de- 
fault by the vendee in the performance of such contract the vendor 
would be entitled to reclaim such property in accordance with the 
terms of the contract, or to sue the vendee for breach of contract to 
buy, if he had agreed to buy the property. That such a contract of 
conditional sale is valid in Michigan, and that the receiver or the 
trustée in bànkruptcy of the vendee therein stands in the shoes of the 
latter in regard to such contract, are, of course, propositions too well 
settled to require discussion. 

If, however, this contract should be construed, not as one of con- 
ditional sale, but as one of absolute sale, under which the légal title 
was transferred from the petitioner to the bankrupt, with a réserva- 
tion of title in the vendor by way of security merely, in that event the 
title to the property became, by such contract of sale, vested in the 
vendee, the bankrupt, subject to a right of lien in thfe vendor, the 
petitioner, to secure payment of the purchase price (that is, a chattel 
mortgage), and upon the adjudication in bànkruptcy and the appoint- 
ment of the receiver the latter succeeded to the rights of such vendee 
in this property, subject to this outstanding chattel mortgage. 

[3, 4] Section 11988, Michigan Compiled Laws of 1915, prov*des 
that "every mortgage or conveyance intended to operate as a mort- 
gage of goods and chattels * * * shall be absolutely void as against 
the creditors of the mortgagor, * * * unless the mortgage or a 
true copy thereof shall bé filed" in accordance with the provisions of 
the statute. 

As the contract in question was never recorded under this statute, 
it becomes important to détermine whether it constituted a conditionaJ 
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sale or an absolute sale from véndor to vendee, .with'chattelmortgage 
irom the làtter to the foritier to secure the purchase price. If it be^an 
instrument of the character first mentioned, petitiOner is entitled to 
reclaini its prqperty; if, however, the contract be of the kind last in- 
dicated, the pétition of the vendor should be denied; for the reason that 
in that case it has already sold this property to the bankrupt, and 
holds no valid lien thereon, as, against the receiver. 

[5] The answer to this question dépends upon the intention bf the 
parties making the contract under considération, as ascertained by the 
correct construction of its terms. Atkinson v. Jâpink, 186 Mich. 335. 
152 N. W. 1079; Holcomb & Hoke Mfg. Co. v. Cataldo, 199 Mich. 
265, 165 N. W. 941; John Deere Plow Co. v. Mowry, 222 Fed. 1, 
137 C. C. A. 539 (C: C. A. 6); In re Stoughton Wagon Co., 231 Fed. 
676, 145 C. C. A. 562 (C. C. A. 6); Ford Motor Co. vJ Union Motor 
Sales Co., 244 Fed. 156, 156 C. C. A. 584 (C. C. A. 6). 

[6] In this case, therefore, as in similar cases, it is necessary to 
détermine what was the intention of the parties in entering into the 
contract involvèd and under considération. If, however, it has been 
authoritatively decidéd that certain language in one such contract in- 
dicates a certain intention, such intention miist be inferred from the 
use of such langiiage in other similar contracts. 

It is claimed by the receiver herein that according to the rule laid 
down in récent décisions of the Michigan Suprême Court the con- 
tract involvèd in the présent case must be held to be an absolute sale, 
subject to a rétention of title in the vendor merely by way of security 
and that such contract therefore is, in légal effect, a sale to the bank- 
rupt together with a chattel mortgage from the latter to the petitioner 
herein. This contention is strenuously disputed by the petitioner, and 
was rejected by the référée, as hereinbefore indicated. 

[7] Inasmuch as the contract in question concerned property which 
was sent to, and was to remain in, Michigan thereunder, in the conduct 
of a business in opération there, it must be held to be a Michigan con- 
tract, and as such should be construed according to the established law 
of that State. Union Trust Co. v. Bulkeley, 150 Fed. 510, 80 C. C. A, 
328 (C. C. A. 6) ; Title Guaranty & Surety Co. v. Witmire, 195 Fed. 
41, 115 C. C. A. 43 (C. C. A, 6). 

[8] It is, of course, well settled that in considering, in bankruptcy 
proceedings, the construction and légal effect to be given to a contract 
of a certain state, the fédéral court wiU follow the settled rule in force 
in such state. Bryant v. Swofford Bros. Dry Goods Co., 214 U. S. 
279, 29 Sup, Ct. 614, 53 L. Ed. 997 ; In re Ducker, 134 Fed. 43, 67 
C. C. A. 117 (C. C. A. 6); Potter Mfg. Co. v. Arthur, 220 Fed. 843, 
136 C. C. A. 589, Ann. Cas. 1916A, 1268 (C. C. A. 6); In re Bettman- 
Johnson Co., 250 Fed. 657, C. C. A. (C. C. A. 6). 

What, then, is the rule according to the law of Michigan on the con- 
struction of such a contract? Until recently the décisions of the 
Michigan Suprême Court on this subject seem.ed to furnish no such 
clear and definite rule as would be controUing in this court. John 
Deere Plow Co. v. Mowry, supra. 

[9] Since, however, the décision of the Michigan Suprême Court 
in the case of Atkinson v. Japink, supra, and particularly since its re- 
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cent décision in Young v. Phillips, 202 Mich. 480, 168 N. W. 5n5, aiî;1, 
on rehearing, 203 Mich. 567, 169 N. W. 822, 1 am satisfied that the rule 
is now settled in Michigan that an agreement providing for the trans- 
fer of goods whereby title thereto is retained in the transferror, but 
the latter réserves the right to bring an action against the transférée 
for-the recove'ry of the purchase price of such goods, should be con- 
strued as an absolute sale with a réservation of title for security mere- 
ly, and therefore in légal effect a chattel mortgage. 

Being further satisfied that this présent rule is not so inconsistent 
with any well-established rule of property previously in force in Mich- 
igan as to warrant this court in refusing to follow it, I am of the 
opinion that it should be f ollowed in the :pf eèent case. In Atkinson 
V. Jâpifik, supra, the rule governing the: construction of title retaining 
contfacts was laid down and announced' as f ollows : 

"When the absolute title is reserved, rétention thereof by the vendor is 
ineonsistent with an action to recover the debt." 

In Young v. Phillips, supra, the question whether a certain contract 
was a conditional sale or an absolute sale with réservation of title 
merely as security was involved. The third clause of the contract 
provided : 

"That the title to said property and right of possession thereto shall be 
and remain in said flrst party uutU said sum of $750 [the purchase piicej 
and Interest, and any judgment rendered therefor shall be paid in fuU." 

The question of the admissibility ôf certain testimony as to the in- 
tention of the parties in executing such contract was argued by coun- 
sel before the Suprême Court, which declined to consider such ques- 
tion, in the f ollowing language : 

"In our opinion It becomes unnecessary to discuss the question of the ad- 
missibility of the testimony of Mutchler, or its elïect, as from an exami na- 
tion of the contract of sale it appears that the title to the property was re- 
served to the vendor as security merely, and that the conditions therein did 
not amount to an absolute réservation of title in the vendor. In the récent 
case of Atkinson v. Japink, 186 Mich. 838, 152 N. W. 1079, this court, speak- 
ing through Mr. Justice Ostrander, said with référence to this légal question: 
'An examination of our own and of the décisions of other courts leads to the 
conclusion that they sustain, in the main, two propositions: First, that when 
the absolute title is reserved rétention thereof by the vendor is ineonsistent 
with an action to recover the debt.' • • • 

"An examination of the third clause of the contract hère In question showa 
that it was the intention of the parties that an action mlis;ht be brought to 
recover the debt, and that the title to the property might stlU remain in the 
vendor to secure the payment of the debt, because it says in terms that: 'The 
title to said property and right of possession thereto shall be and remain in 
said flrst party until said sum of .$750, and interest and any judgment ren- 
dered therefor, shall be paid in fulL' * » * 

"The court mlght therefore very well hâve directed the Jury that the con- 
tract in question showed that the title to the property was retained in the 
vendor slmply for security, and hâve thus determlned the very question, 
which was subraitted to the .iury to détermine under the spécial question, 
against the contention of the plalntifiE and appellant. 

"It being admitted that the contract, which we hold was taken as security, 
was never flled with the clty elerk of the city of Détroit, it became absolutely 
void as against çreditors of the mortgagor, or the person giving the security, 
by virtue of the terms of section 11988 of the Oompiled Laws of 1915. 

"Being, therefore, of the opinion that the défendant VhlUips had a right 
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to lovy iipon flie property, and was rightfully in possession tbereof, It fol- 
lows tiiat the judgment nmst fce and is hereby affirnied." 

After the filing of this opinion a rehearing was requestéd and grant- 
ed. As the court stated in its opinion on such rehearing : 

"Counsel representing other Interests tlian tliose Immediately involved" 
were "permitted to file briefs as amiei curla>, and the varions contentions ad- 
vanced by counsel were fuUy argued and ably briefed." 

After carefully reviewing the subject, and pointing out that the ques- 
tion whether such instrument is a conditional sale or an absolute sale 
with réservation of title as security, dépends upon the intention of the 
parties, the court adhered to its former opinion, using the foUowing 
language : 

"It may be conceded tbat tbe state of the law was somewhat confuslng be- 
fore the décision In Atkinson v. Japlnk, supra, and It may be difflcult to 
harmonize the varions décisions of the court on thls question ; * • * but 
wlth the tests so clearly announced in the Atlcinson Case, it seems to us that 
there should be no difficulty encountered in attempting to détermine the eliar- 
acter of any of this class of instruments by applying the tests thereln set 
forth. 

"We think that décision announced a rule and tests which can be readily 
applied, and was of distinct value because of that fact. If, of the two élé- 
ments, réservation of title and the rlght to ranlntain au action to recover the 
debt, the latter is missing, there is no inconsistency, and * * * the con- 
clusion may be Immediately drawn that tliere was no intention to make an 
absolute sale with the réservation of lien by way of security. Such a con- 
tract beeomes a pure conditional sale, under which the goods can be retaken 
by the vendor, even from third parties, and the vendor may still bave an 
action for damages for breach of contract against his vendee, if he bas suf- 
fered any such damage. But if the instrument purports to reserve title, 
and to give a right of action to recover the debt without passing title, the 
two being inconsistent according to the test in Atkinson v. Japink, it must 
be concluded that the intent of the parties was to make an absolute sale 
with the réservation of lien by way of security." 

This language is plain and positive, and it seems clear that it is 
now the settled rule in Michigan that, where a title retaining contract 
reserves the right in the vendor to bring an action to recover the 
purchase price from the vendee, such a contract must be held to con- 
stitute an absolute sale, with the rétention of title operating merely as 
a chattel mortgage lien to secure the payment of such price. Apply- 
ing this rule to the contract involved in this case, it is plain that such 
contract provides for the réservation by the petitioner of the right to 
sue the bankrupt for the purchase price fixed therein. It will be noted 
that it is provided that "title to the within-described property shall re- 
main" in the petitioner "until the purchase price or any judgment there- 
for bas been paid in full." This is substantially the same language as 
that used in the contract involved in Ycumg v. Phillips, supra, and 
which was there held to render the contract one of absolute sale. It 
is also provided in the contract in the instant case that "in case'of 
failure to make any payment in time and manner as herein provided 
the entire unpaid balance of the purchase price shall become imme- 
diately due and payable." This contract further provides that — 
256 F —56 
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"lïotliing in tins order shall be construed as obligatlng" the petitioner "to 
accppt retuni oi! property tendered in lieu of purchase priée agreed to be 
paid." 

Firially, it is provided that the instrument, "when approved by said 
Company at its executive office, becomes a contract between the par- 
ties as purchaser and seller, respectively." Thèse provisions in the 
contract sufficiently indîcate an intention on the part of the parties 
thereto that the vendor should hâve the right to recover the purchase 
price, as such, from the vendee. Under the rule nowr settled in Michi- 
gan the réservation of such right is inconsistent with the rétention of 
the absolute title to the property, and such rétention must l>e regarded 
as intended merely as security for the payment of the purchase price 
and in effect a "conveyance intended to operate as a chattel mortgage," 
within the meaning of the Michigan statute providing for the recording 
of such an instrument. As, theref ore, such instrument was not record- 
ed as so required, the part thereof intended to operate as a mortgage 
was void as against creditors of the bankrupt becoming such after its 
exécution, as represented by the receiver herein. 

The question cértified for détermination must be answered in ac- 
cordance with the terms of this opinion, and an order entered denying 
the pétition for réclamation. 



MATARAZZO v. HTJSTIS. 
(District Court, N. D. New York. Mardi 18, 1919.) 

1. Eemoval of Causes <@=94 — Pétition — Amendment. 

Wbere défendant alleged in his pétition for removal that plaintiff, who 
deacribed liimself in the complaint simply as a résident of the state, was a 
citizen of the Tlnlted States, and thereafter leamed that plaintiff was an 
alien, he can amend his pétition to accord with the facts. 

2. REiiovAL OF Causes <S=3ll — Suit by Alien. 

A suit by an alien against a citizen of a state is within the judiclal 
I)ower of the United States under Const. art. 3, § 2, and within the orig- 
inal .iurlsdictlon of the District Court as deflned by Judicial Code, § 24 
(Comp. St. § 991), and Is theref ore a suit whlch may be removed to the 
fédéral court under .Tudiclal Code, § 28, subd. 2 (Oomp. St. § 1010), author- 
Izlng removal of suits of whieh the fédéral courts are given original juris- 
dictiou. 

3. RBmoval of Causes iS=»12 — "Piîopeb Disteict." 

The "proper district" to which a suit may be removed from a state 
court under Judiclal Code, § 24 (Comp. St. § 991), Is the district and divi- 
sion In which is situated the county from which removal is made, as pro- 
vided by section 53 (Comp. St. § 1035), not the district In which the suit 
could bave originally been brought. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Proper District.] 

4. Removal of Causes <S=1 — Nature of Right. 

The right to remove a cause commenced in the state court is purely 
statutory. 

5. Courts <S=»276 — District in wuich Suit must be Brought — Waivee. 

The right to he sued in a partlcular District Court of the United States 
is a Personal privilège which may be waived. 

<g=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered DlgcBts & Indexe» 
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6. Courts <g=276 — District in wmcir Suit must be Rhouciit— Waiver. 

In actions or a loral nature which by Juilicial Code, § 55 (Couip. St. § 
1037), must be brought In the district wliei'e the property is sltuated, iiei- 
tlier consent of tlie parties nor assumption of jurisdiction can conter juris- 
diction on tlie court of another district. 

7. Removal of Causes ©=12 — Suits Iîemovable— Restriciioxs as to Dis- 

trict. 

An alien cannot, by starting an action for personal injuries in tlie court 
of a state in which défendant did iiot réside, depi'ive défendant of liis 
right to removal, because the district in which the cause is removed under 
Judicial Code, § 53 (Comp. St. § 1035), is not a district in which plaiatiff 
could hâve originaUy brought suit in the fédéral court. 
S. Kemoval of Causes iS=521 — Suit against Court Officer— Suit by Aliex. 

Judicial Code, § 34 (Comp. St. § 1016), autborizing removal of suits by 
aliens against civil otficers because in state not tlie résidence of défendant, 
does not implledly prohibit the removal of a suit by aliens against an offi- 
cer of the court brought in a state not tlie defendant's résidence, under the 
authority of Judicial Code, § 33, as amended by Act Aug. 23, 3916, c. 399 
(Comp. St. § 1015), providing for removal of suits against fédéral court 
ofiicers for acts in performance of their duties. 

9. Removal of Causes <g=>21 — "Officer of tue Court"— Receivers. 

A receiver of a railroad originally appointed by the fédéral court in an- 
other district where he resided, and later reappointed in ancillary proceed- 
ings in the court to which a suit brought against hini in a state in which 
he did not réside was removed, was an officer of the court to which the 
suit w-as removed within Judicial Code, § 33, as amended by Act Aug. 23, 
1916, c. .399 (Comp. St. § 1015), authorizing removal of suits against ofii- 
cers of the court. 

10. Kemoval of Cau.ses <S=321 — Suit against Officeks— Power of Congkess. 

Congress bas the power to provide for the removal of suits against of- 
ficers appointed by its courts as such, or for acts done in the discharge 
of their duties. 

At Law. Action by Emilio Matarazzo, as administrator of Raffelo 
Matarazzo, deceased, against James H. Htistis, as receiver of the Bos- 
ton & Maine Railroad. On motion by the plaintifï to remand the case 
from the state court, from which it was removed by défendant. Mo- 
tion denied. 

Motion by the plaintifï to remand this cause from the United States 
District Court of the Northern District of New York, to which court 
it was removed by the défendant, a citizen and an inhabitant of the 
state of Massachusetts, to the Suprême Court of the state of New York, 
Saratoga county, from whence it was removed. The motion is made 
on the ground that the plaintifï, Emilio Matarazzo is an alien, a citi- 
zen and subject of the kingdom of Italy, and not a citizen of the United 
States. It is not questioned that the plaintifï is an actual résident and 
inhabitant of said county of Saratoga, N. Y., where he, as adminis- 
trator, commenced his action. 

Leary & Fullerton, of Saratoga Springs, N. Y., for plaintiflf. 
Jarvis P. O'Brien, of Troy, N. Y., for défendant. 

RAY, District Judge. The plaintifï, Emilio Matarazzo, is, as yet, a 
citizen and subject of the kingdom of Italy, but now is and for some 
years has been an actual résident and inhabitant of the county of Sara- 

@=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlsresta & Indexes 
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toga, State o£ New York. He has applied for citizehship by filing his 
first papers. He was appointed administrator of the estate of his de- 
ceased son, Ruffelo Matarazzo, by the surrogate and Surrogate's Court 
of the said county of Saratoga, N. Y., and as such brought this ac- 
tion under the provisions of the New York Code of Civil Procédure to 
l'ecover damages alleged to hâve becn sustained by him by reason of 
the death of said son, a résident of said county, caused, as alleged, by 
the négligence of the défendant, who as receiver appointed by the féd- 
éral court in the state and district of Massachusetts was and is operat- 
ing the Boston & Maine Railroad, which is a corporation of the said 
State, and of which state the défendant James H. ITustis is a citizen 
and a résident. The damages are laid at the sum of $15,000. 'J'he said 
railroad opérâtes to some extcnt in the state of New York. The venue 
of the action so brought was laid in the said county of Saratoga, N. Y., 
which county is in the Northern district of New York. In the com- 
plaint the plaintiff stated he was a résident of said county of Sara- 
toga. 

[1] The défendant, from the allégations of the complaint and the 
information he then had, assumed that the plaintiff was a citizen of 
the United States and of the state of New York, and such were the al- 
légations of the pétition of removal. On this motion to remand the 
plaintiff states he is not a citizen of the United States, but an alien, a 
citizen and subject of the kingdom of Italy, and a résident and an in- 
habitant of said county of Saratoga, N. Y. The défendant moves to 
amend his pétition of removal to accord with the facts, and that mo- 
tion to amend is granted. Wilbur v. R. J. C. C. & C. Co. (C. C.) 153 
Fed. 662, 664; Southern Pac, etc., v. Stewart, 245 U. S. 359, 363, 38 
Sup. Ct. 130, 203, 62 h. Ed. 345, 472. 

[2] On the main question the plaintif!' contends that the cause is not 
a removable one, as the plaintiff is not a citizen of the United States or 
of the state of New York, but, as stated, a citizen and subject of the 
kingdom of Italy. 

Under the Constitution of the United States (section 2, art. 3) the 
judicial power extends to ail cases in law and equity "between a state, 
or- the citizens thereof and foreign states, citizens or subjects." The 
Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [Comp. St. 
§ 968 et sec|.]) provides (section 24 [Comp. St. § 991 |) that— 

"The District Courts sliall liave original .iurisdi'tion as follows: * " '■' 
Wliere the matter iii controversy excc-eds. exclusive oE intorest and costs. 
the sum or value of three t!iou(<and dollars, * * * or * * * iw be- 
tween citizens of ditt'erent states, or * * * is betweeu citizens of a state 
and foreign states, citizens, or s>il),iects." 

Hence this is a case to which the judicial power of the United States 
extends, and one of which the United States District Court has orig- 
inal jurisdiction. There is no chance for quibble over this langttage. 
The plaintiff is a citizen and â subject of the kingdom of Italy, a for- 
eign state, and défendant is q, citizen of ,the state of Massachusetts. 
The cause of action alleged arose in the Northern district of the, sfate 
of .New, York,, of which the plaintiff is an actual résident and inKab- 
itant, and the suit is of a civil nature. The, plaintiiï brought his ac- 
tion in the county of Saratoga in that jndicial district. 
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What suits may be removed f rom the state court to the United States 
court? The Judicial Code, defining removable causes, provides: 

"Any other suit of a civil nature, iit law or in equity, of which tlie District 
Courts of tlie United States are siven jurisdiction liy tliis title, and whicli 
are now pending or wliich may liereafter lie Itrouslit, in any state court, 
may be removed into tlie District Court of the United States for the proper 
district by the défendant or défendants thereiu, being nonresidents of that 
state." Section 28, Judicial Code, subdivision 2, title, The Judiciary, c. 'à 
(Comp. St. § 1010). 

The first subdivision of the section relates to "any suit of a civil na- 
ture, at law or in equity, arising under the Constitution or laws of the 
United States, or treaties made, or which shall be made, under their 
authority of which the District Courts of the United States are given 
original jurisdiction by this title," etc. This suit, clearly, is one of 
the class "any other suit of a civil nature," and it is an action at law, 
and one of which the District Courts of the United States is given ju- 
risdiction bv "this title." Title, "The Judiciary." 

[3] Section 53 of the Judicial Code (Comp. St. § 1035) provides: 

"In ail cases of the removal of suits from the courts of a state to the 
District Court of t)ie United States such removal shall be to the United 
States District Court in the division in which the county is situated froni 
which the removal is made." 

Hence this case, if removable, was removed to the proper District 
Court. It is now settled that the words "for the proper district," used 
in section 28 of the Judicial Code, refer to the "proper district" to 
which a cause may be removed as stated in section 53 of the Judicial 
Code, and not to the "proper district" for bringing such a suit original- 
ly, if brought in the District Court of the United States in the first in- 
stance. Ostrom V. Edison (D. C.) 244 Fed. 228. It would seem that 
the decided cases scttlc the question of the removability of the instant 
case. Matter of Tobin, Petitioner, 214 U. S. 506, 29 Sup. Ct. 702, 
53 L. Ed. 1061. See, aiso, Matter of Nicola, 218 U. S. 668, 31 Sup. 
Ct. 228, 54 L. Ed. 1203 ; Rones v. Katalla Co. (C. C.) 182 Fed. 946, 
947; Morris v. Clark Construction Co. (C. C.) 140 Fed. 756; Sher- 
wood et al. v. Newport News & M. V. Co. et al. (C. C.) 55 Fed. 1 ; 
Manufacturers' Corn. Co. v. Brown A. Co. (C. C.) 148 Fed. 308; lowa 
L. G. M. Co. v. Bliss et al. (C. C.) 144 Fed. 446; lames v. Amarillo 
C. L. & W. Co. (D. C.) 251 Fed. 337; I^uisville & N. R. Co. v. West- 
ern Union Tel. Co. (D. C.) 218 Fed. 91. 

The Judicial Code not only fixes the place or district in which suits 
itt the United States District Court are to be brought or commenced 
(sections 40 to 56 inclusive [Comp. St. § 1022-1038]), but fixes the 
place or District Court into which a cause commenced in the state court 
of a state must be removed, if removed (section 53, Judicial Code). • 

[4] The right to remove a cause commenced in a state court is pure- 
ly statutory. Great Northern Ry. Co. v. Alexander, 246 U. S. 276, 38 
S. Ct. 237, 62 L. Ed. 713 ; Ostrom v. Edison (D. C.) 244 Fed. 228. The 
place where suits brought in the United States courts must be brought 
is fixed by statute. ' 
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[5] The right to be sued in a particular District Court of the United 
States is a personal privilège, and may be waived so far as jurisdiction 
of the person is concerned. 

[B] When the suit is of a local nature and involves reaching real es- 
tate or property of a fixed nature or character, it must be brought in 
the district in whiçh such property is situated, if wholly in one dis- 
trict, .but if such property is partly one one district and partly in an- 
other district of the same state, then the suit may be brought in either 
of such districts, and the court in which such suit is brought has juris- 
diction of ah the property in both districts. Section 55, Judicial Code 
(Comp. St. § 1037). 

In the case of actions of a local nature neither consent of the par- 
ties nor assumption of jurisdiction by the court, nor both together, can 
confer it. Minnesota v. Northern Securities Co., 194 U. S. 48, 62, 24 
Sup. Ct. 598, 48 L. Ed. 870; Mansfield v. Swan, 111 U. S. 379, 4 Sup. 
Ct. 510, 28 L. Ed. 462; Parker v. Ormsby, 141 U. S. 81, U Sup. Ct. 
912, 35 L. Ed. 654. 

But this is outside the questions hère. 

[7] If the plaintiff sues in the state court outside the jurisdiction in 
which he must hâve brought suit had he sued in the United States Dis- 
trict Court, he cannot thereby defeaf removal pursuant to section 53 
of the Judicial Code for "in ail cases of the removal of suits from the 
courts of a state to the District Court of the United States such removal 
shall be to the United States District Court in the division in which the 
county is situated from which the removal is made." In this case the 
removal was made from the state court in Saratoga county in the 
Northern district of New York, in which county the plaintiff resided 
and in which county he laid the venue and commenced his action to 
the United States District Court of the Northern District of New York, 
and this was donc pursuant to and in strict accordance with the pro- 
visions of section 53, Judicial Code. The right of removal was abso- 
lute even if the plaintiff could not hâve sued in that district. M. Ho- 
henberg & Co. v. Mobile Liners (D. C.) 245 Fed. 169. In that case 
plaintiff sued défendant in the state court in a state of which défend- 
ant was not a résident. The défendant removed it to the United States 
District Court of the district in which the county in which the suit 
was brought was situated. The plaintiff moved to remand the cause. 
Held, he could not contest the removal on the ground that he could 
not hâve brought the suit in the District Court of the United States of 
that district over the defendant's objection. 

Where an alien sues a citizen in a state court in which state such de- 
fendant does not réside, the défendant may remove the case into the 
United States court, and it will not be remanded. H. J. Decker, Jr., & 
Co. V. Southern Ry. Co. (C. C.) 189 Fed. 224. Having there brought 
his suit, and défendant not objecting, the plaintiff cannot then com- 
plain that he could not hâve sued défendant in such district, and that 
hence the cause was improperly removed. H. J. Decker & Co. v. South- 
ern Ry. Co., supra. In Rones v. Katalla Co. (C. C.) 182 Fed. 946, it 
was held that an action brought by an alien in a state court against a 
nonresident of such state in which the suit was brought may be re- 
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moved to the United States District Court. O'Conor v, Texas, 202 
U. S. 501, 26 Sup. Ct. 726, 50 L. Ed. 1120, is not a décision to the con- 
trary. There the state of Texas sued an alien, Thos. O'Conor, donii- 
ciled in the republic of Mexico, in the state courts of Texas, to recover 
the possession of a large tract of land in said state. No constitutional 
question was involved, nor any question under any treaty or law of the 
United States. The alien was défendant, and of course was not a citi- 
zen of the United States, nor was he a résident of or domiciled in the 
United States. The action was local in its nature and character, and 
the United States courts had no jurisdiction of the case, as it was not 
one between citizens, or a citizen of a state and a foreign state, or a citi- 
zen or a subject of a foreign state. The plaintiff was the state of Tex- 
as, not a citizen of Texas, nor of any state, and hence the case was not 
within section 24 of the Judicial Code. 

In re Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 53 L. Ed. 1061, fol- 
lowed in Ex parte Nicola, 218 U. S. 668, 31 Sup. Ct. 228, 54 L. Ed. 
1203, can hardly be considered an authority controlling on the question 
involved hère. The judge below had refused to remand the cause. He 
had performed his duty by deciding the question involved. It was 
sought to compel him to change that décision and make another by 
mandamus. The Suprême Court discharged the rule and refused to 
grant the writ, but did not indicate on what ground it made its déci- 
sion. It remained silent on the questions whether or not the cause was 
a removable one and whether or not it should hâve been remanded. 
We may infer that the court was of the opinion the case was a re- 
movable one, and that remand was properly refused, or we may infer 
that the court was of opinion that mandamus was not the proper mode 
of correcting the error, if there was error, in refusing to remand the 
cause. 

[8] But irrespective of the many conflicting décisions on this sub- 
ject and of section 34 of the Judicial Code (Comp. St. § 1016), from 
which it may be implied that such a case as this, brought by an alien, 
cannot be removed, inasmuch as it is not brought against a civil officer 
of the United States, the question of the removability of this case is 
settled by section 33 of the Judicial Code as amended by the act ap- 
proved August 23, 1916 (Act Aug. 23, 1916, c. 399, 39 Stat. 532 [Comp. 
St. § 1015]), and which, as amended, provides: 

"That wlien any civil suit or criniiual proseeution Is conimeiiœd in an.v 
coiu-t of a state against * * * or aitainst any officer of the courts of tlie 
TTnlted States for or on account of any act done under color of hls otlice or in 
the performance of liis duties as such otilcer, * * * the said suit or 
])rosecution may at any time before the trial or final hearing thereof he 
removed for trial into the District Court next to be holden in the district 
vvhere the same is peiiding upon the pétition of such défendant to said Dis- 
trict Court and In the following manner," etc. 

This provision as to suits against "any officer of the courts of the 
United States," etc., was inserted by the amendment of 1916. 

[9] Receivers appointed by the United States court are "officers of 
the court appointing them." James H. Hustis was first appointed re- 
ceiver by the District Court of the District of Massachusetts, and then 
in ancillary proceedings by this court, so he is "an officer of this court" 
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duly appoînted by ît, and also of the United States District Court of 
the District of Massachusetts, but the removal is to be into the District 
Court of the Northern District of New York, as the suit is "pending" 
in that district. He is sued for acts done by him while performing hls 
duties in conducting the business of the railroad which he was author- 
ized and directed to do. 

Receivers are officers of the court appointing them. Railroad Co. v. 
Soutter, 2 Wall. 510, 519, 17 L. Ed. 900, where the Suprême Court 
said, "The receiver is the officer of the court;" Chicago Union Bank 
V. Kansas City Bank, 136 U. S. 236, 10 Sup. Ct. 1017, 34 L. Ed. 341, 
where the court said, speaking of a receiver, "And the utmost efïect 
of his appointment is to put the property from that time into his eus- 
tody, as an officer of the court;" Booth v. Clark, 17 How. 322, 331, 
15 h. Ed. 164, where the Suprême Court said, "A receiver is an indif- 
fèrent person between parties appointed by the court; * * * he 
is an officer of the court;" Stannard v. Reid & Co., 118 App. Div. 304, 
314, 103 N. Y. Supp. 521, 527, where the court said, "The gênerai rule 
is that receivers are officers of the court;" Ahern v. Steele, 115 N. Y. 
203, 232, 22 N. E. 193, 203 (5 L. R. A. 449, 12 Am. St. Rep. 778), 
where the court said, "The receiver thus appointed was not their agent ; 
* * * he was the agent and officer of the court, bound to obey its 
direction, and subject to its control;" Smith on Receivers, § 35; Ad~ 
derson on Receivers, §§ 5-301 ; High on Receivers, § 188; 34 Enc. L. 
& Proc. 236 (Cyc), where it is said, "A receiver by his appointment 
does not become a Htigant in the action, but he is an officer and rep- 
résentative of the court appointing him," citing numerous cases decid- 
ed in many of the states of the Union ; Scott, Collector, etc., v. West- 
ern Pac. R. R. Co., 246 Fed. 545, 546, 58 C. C. A. 515, '516, where the 
court said, "Receivers are officers of the court, and by ail authority 
may properly ask instructions from the court concerning the admini-i- 
tration of the property in their hands ;" Harrison et al. v. J. J. War- 
ren Co., 183 Mass. 123, 124, 66 N. E. 589, 590, where the court said, 
"A receiver is merely a ministerial officer of the court;" Vandalia v. 
St. L. & T. H. R. R. Co., 209 111. 73, 80, 70 N. E. 662, 664, where it 
is said, "He [a receiver] is the officer of the court appointed on be- 
half of ail parties to take the possession and hold it for the benefit of 
the party ultimately entitled; Coates v. Cunningham, 80 111. 467;" 
KreHng v. Kreling, 118 Cal. 422, 50 Pac. 550, where the court says, 
"A receiver is an officer or représentative of the court, appointed to 
take the charge and management of property which is the subject of 
litigation before it, for the purpose of its préservation and ultimate dis- 
position according to the final judgment therein;" Vermont, etc., R. 
Co. V. Vermont Central R. Co., 46 Vt. 792, where it is held that a re 
ceiver and manager are both "officers of the court, and entitled to it-; 
protection while in the proper discharge of their duty ;" Bausman v, 
Dixon, 173 U. S. 113, 114, 19 Sup. Ct, 316, 317 (43 h. Ed. 633), where 
it is held, "It is true that the receiver was an officer of the Circuit 
Court, * * * and, certainly, an officer of the Circuit Court stands 
on no higher ground than an officer of the United States;" Gablemaii 
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X. Feoria, etc., Ry. Co., 179 U. S. 335, 340, 21 Sup. Ct. 171, 45 L. 
]{d. 220, where the above langiiage was cited and approved. 

A rccciver appointed by the courts of the United States by this 
aniendment was put on the same footing with ofhcers created specif- 
ically by statute, and was enacted because of conflicting décisions as 
lo suits against receivers and their removability. 

[10] Congress, which créâtes the subordinate fédéral courts and 
prescribes their powers and jurisdiction (within constitutional limita- 
tions of course), also fixes the jurisdiction within which suits in such 
courts shall or may be brought, and spécifies the cases which may be 
removed into the fédéral courts, assuming fédéral jurisdiction of the 
subject-matter, and also the mode and manner of such removal. It 
has power to say by statute that ail suits against officers of the United 
States or against officers of or appointed by its courts, as such, or for 
acts donc by them in the discharge of their duties, shall be brought in 
the fédéral courts, or if brought in the state courts that such suits may 
be removed into the United States courts for trial, irrespective of 
amount involved or in controversy, and irrespective of citizenship or 
nationality or of résidence of the parties. Of course the suit must 
involve a matter to which the judicial power of the United States ex- 
tends. Of course an alien coming into the United States and residing 
hère, even temporarily, is entitled to the protection of, and is subject 
to the provisions of, the statutes of the United States and of treaties 
made which, while in force, are the suprême law of the land. Congress 
has the undoubted right to legislate specially in regard to aliens and 
grant them privilèges denied to citizens of the United States by saying 
that suits brought by them in our state courts shall not be removed in 
any case into the courts of the United States, but, unless an excep- 
tion is made in their favor, when the alien cornes into the United States 
and invokes the aid or protection of the courts, it would seem he must 
accept the laws as they are, including those relating to procédure and 
removal of causes. The act of August 23, 1916, amending section 33 
of tlie Judicial Code, makes no réservation in favor of aliens or any 
réservation in any way affecting them, and it makes no référence to 
amount in controversy, or citizenshi]:), or résidence. It is a plain déc- 
laration that "when any civil suit or criminal prosecution is commenc- 
ed in any court of a state" against revenue officers, etc., "or against 
any ofïïcer of the courts of the United States for or on account of 
any act doue under color of his office or in the performance of his du- 
ties as such officer," the said suit may at any time be removed to the 
United States District Court for trial. 

Citizenship and résidence and amount in controversy are immaterial 
under this section as amended, when the suit is against "any officer of 
the courts of the United States for or on account of any 'act donc under 
color of his office or in the performance of his duties as such officer." 
This amendment was made to protect officers of the courts of the 
United States f rom suits in the state courts in any such case by enabling 
such officers when sued for the cause specified to remove the case. It 
applies when the action is commenced by an alien the same as when 
brought by a citizen, and there is no reason why it should not. 
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It had been held by the Suprême Court of the United States in 
Gableman v. Peoria D. & E. R. Co., 179 U. S. 335, 21 Sup. Ct. 171, 45 
L. Ed. 220, that a receiver of a state corporation appointed by the 
courts of the United States could not removè a case brought against 
him in the state court on the ground he was such receiver, as the fact 
he was appointed by the United States court did not make it a case 
arising under the Constitution or laws of the United States. This, in 
effect, had been held in Echols v. Smith, 101 Ky. 707, 42 S. W. 538; 
People V. Bleecker St., etc. (C. C.) 178 Fed. 156, and other cases. 

Before the insertion of the amendment quoted, as now, the first part 
of section 33 read : 

"That when any dvil suit or crlmliial prosecution is commenced in any 
court of a state against any offleer appointed uuder or acting by authority 
olE auy revenue law of tiie United States now or hereafter enacted, or against 
any person acting under or by autliority of any such offleer, on accouut of 
any act done under color of his office or of any sucli law, or on account of auy 
riglit, title, or authority claimed by sucli offleer or other person under any 
such law ; or is commenced against any person holding property or estate by 
title derived from any sucli offleer, and aft'ect.s the validity of auy such 
revenue law," the said suit or prosecution may be reuioved, etc. 

The constitutionaHty of this provision was upheld in Tennessee v. 
Davis, 100 U. S. 257, 25 L. Ed. 648. It was enacted to facilitate the 
en forcement of the revenue laws of the United States, and because one 
of the States of the Union had attempted to inake pénal the collection 
by officers of the United States within the state of duties under the 
revenue laws. Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648; Peo- 
ple's United States Bank v. Goodwin (C. C.) 162 Fed. 937. Its pur- 
pose was to protect the revenue officers of the United States and ail 
who might be engaged in aiding and assisting them in the performance 
of their duties. Johnson v. Wells Fargo & Co. (C. C.) 98 Fed. 3, 8; 
Davis V. South Carolina, 107 U. S. 597, 2 Sup. Ct. 636, 27 L. Ed. 574 ; 
Cominonwealth of Virginia v. De Hart (C. C.) 119 Fed. 626. See, also, 
City of Philadelphia v. Collector, 72 U. S. (5 Wall.) 720, 18 L. Ed. 614, 
and Venable v. Richards, 105 U. S. 636, 26 L. Ed. 1 196 ; Downes v. 
Bidwell, 182 U. S. 244, 21 Sup. Ct. 770, 45 L. Ed. 1088, Prior to the 
amendinent of 1916, suits against United States commissioners for 
acts done as such (Benchley v. Gilbert, Fed. Cas. No. 1,291), and Unit- 
ed States marshals for seizure of property under process issued by a 
fédéral court in a suit between individuals (Mayo v. Dockery [C. C] 
108 Fed. 897) could not be removed to the United States court except 
on the grounds stated in the gênerai removal act ; that is diversity of 
citizenship and requisite amount in controversy must exist. The in- 
creasing frequency of annoying and vexatious suits against officers of 
the United States courts, including receivers and commissioners ap- 
pointed by such courts, induced and made necessary the amendment 
to the statute above quoted. 

It was also necessary, or at least proper, to settle the question wheth- 
er receivers appointed by a United States court and marshals and clerks 
of the court, where sued in the state courts for their officiai acts or 
acts done under color of their offices and in the discharge of their 
duties, might remove the case into the United States court for trial 
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irrespective of the question of amount involved and diversity of citi- 
zenship. In Betts v. Bisher, 213 Fed. 581, 130 C. C. A. 161, following 
Gableman v. Peoria, etc., Ry. Co., 179 U. S. 335, 342, 21 Sup. Ct. 171, 
45 L. Ed. 220, it was held that— 

"Where a receiver of a corporation was appoiiited by a fédéral court, an 
action against the receiver for injuries to an employé was malntalnable in 
such court, though there was no fédéral question involved nor diversity of 
citizenship." 

This because such a suit is ancillary to the original suit, and the 
judgments are payable from the property in the hands of the receiver. 

In Gableman v. Peoria, etc., supra, the court held (179 U. S. 342, 21 
Sup. Ct. 174, 45 L. Ed. 220) : 

"It should be added that while thèse actions against recelvers may be 
brouglit in otlier courts, they may nevertheless also be brought in the court 
by which the receiver was appolnted, inasnuich as the .ludgments recovered 
are payable from the property or funds lu the course of administration, and 
the actions may be regarded as ancillary in the sensé of subordination to such 
administration." 

In White V. Ewing, 159 U. S. 36, 39, 15 Sup. Ct. 1018, 1019 (40 
L. Ed. 67), the court said : 

"The Circuit Court obtained jurisdiction over the CardlfC Coal & Iron 
Company by the filing of the original ereditor's blll by Bosworth, a citizen 
•of Massachusetts, and by the appointment of a receiver, and any suit by or 
against such receiver, In the course of the windlng up of such corporation, 
whether for the collection of its assets or for the défense of its property 
rights, must be regarded as ancillary to the main suit, and as cognlzable in 
the Circuit Court, regardless either of the citizenship of the parties or of 
the amount in controversy. Freeman v. Howe, 24 How. 450, 460 [16 h. Ed. 
749] : Krlppendorf v. Hyde, 110 TJ. S. 276 [4 Sup. Ct. 27, 28 K Ed. 145] ; Dew- 
ey V. West Pairmont Gas Coal Co., 123 U. S. 329 [8 Sup. Ct. 148, 31 L.. Ed. 
179] ; In re Tyler, 149 U. S. 164, 181 [13 Sup. Ct. 785, 37 L. Ed. 689] ; Root v. 
Woolworth, 150 TJ. S. 401, 413 [14 Sup. Ct. 136, 37 U Ed. 1123]; Rouse v. 
I^tcher, 156 U. S. 47, 49 [15 Sup. Ct. 266, 39 L. Ed. 341]." 

There can be no doubt that suits against a receiver appointed by a 
court of the United States brought in the state court may be removed 
for trial to the United States District Court of the district where pend- 
ing when diversity of citizenship and requisite amount in controversy 
€xist, and that such a suit, when such facts exist, brought by an ahen, 
may be removed, unless it be held that section 34 spécifies the only 
case in which a suit brought by an alien can be removed. But no such 
construction can reasonably be given, for section 34 must be read in 
connection with section 33, and, so read, it merely provides that wheir 
an alien sues a citizen of the United States who is or who, when the 
alleged cause of action accrued, was a civil officer of the United States 
and a nonresident of the state in which the suit was brought, irrespec- 
tive of the amount involved or in controversy, the suit may be removed 
by the défendant. Section 33 does not embrace in its terms "civil of- 
ficers" of the United States, and hence a civil officer of the United 
States, when sued in the state court, cannot remove the cause, except 
when it comes within section 34, that is, when plaintiff is an ahen, ir- 
respective of the amount in controversy. 

A défendant in such a case as is mentioned in section 34, that of a 
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civil officer of the United States and nonresident, when the plaint! ff is 
a citizen, cannot remove the case from the state court to the United 
States court irrespective of amount in controversy, but if the plaintiff 
is an alien he may. I cannot agrée with the remarks of the learned 
judge in Hall v. Great Northern Ry. Co. (D. C.) 197 Fed. 488, 490, 
491, on this subject. 

As I understand, the main contention of the plaintiff's counsel is 
that the plaintiff, having brought his action in the Northern district of 
New York, where he could not hâve brought it, being an alien, had the 
défendant objected, he thereby deprived the défendant, a nonresident 
of the state of New York, of the right to remove the cause to the Unit- 
ed States District Court, a right he would hâve had had the suit been 
brought in the state court of the district of Massachusetts. Section 51 
of the Judicial Code (Comp. St. § 1033) provides : 

(A) "No civil suit shall be brought in any district court against any per- 
sou by any original process or propoeding In any otlier district than tliat 
wliereof he Is an inhabitant," and (B) but where tUe jurisdlction Is founded 
only on the fact that the action Is between cltizens of différent States suit 
shall be brought "only in the district of the résidence of either the plaintili 
or the défendant" 

This is not a case that cornes under B above, as it is not a suit be- 
tween citizens of différent states. The plaintiff is not a citizen of an)- 
state. The défendant is not an inhabitant or citizen of the Northern 
district of New York, and if he had objected, the plaintiff could not 
hâve obtained jurisdiction of his person by suing him there. But the 
défendant did not object. He waived the personal privilège of being 
sued in the district of Massachusetts, of which district he was an in- 
habitant. The subject-matter of the suit is within the jurisdiction of 
the District Court of the Northern District of New York. The plaintiff', 
an alien, having corne into the Northern district of New York and 
there brought his suit against défendant, who did not object to being 
sued in that district, and the causé being one of which any District 
Court of the United States has jurisdiction and of which the District 
Court of the Northern District of New York would hâve had juris- 
diction had it been brought in that court originally, it does not lie with 
the plaintiff to say the cause cannot be removed to the District Court 
specified in section 53. The suit was brought by the plaintiff in the 
state court, and is now pending, and it is one of which "the District 
Courts of the United States are given jurisdiction," and the défendant 
is a nonresident of the state of New York. It is therefore a suit of a 
civil nature, at law, of which the District Courts of the United States 
are given jurisdiction by the title "The Judiciary," and was brought 
after section 28 of the Judicial Code was enacted, and défendant is a 
nonresident of the state in which the suit was brought. In Park 
Square, etc., v. American Locomotive, etc. (D. C.) 222 Fed. 979, this 
court held that the words "proper district," used in section 28, meant 
the district in which the suit should hâve been brought, and refused 
to remand. 

It is true that the writ of error was dismissed and the Suprême Court 
of the United States denied mandamus (244 U. S. 412, 37 Sup. Ct. 732, 
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61 L. Ed. 1231) to compel this court to change its décision, but, plain- 
ly, I think, intimated the décision of this court should hâve been the 
other way, and that "proper district" is the one into which removal is 
directed by the Judicial Code when removal is ordered. See section 29 
(Comp. St. § 1011) and section 53, which last section says: 

"In ail cases of the ro]ïioval of sults from the courts of a state to tlie 
District Court of the United States suoli removal shall be to the United States 
District Court in the division in which the county is situated troin which 
the removal is made" 

— and section 29 provides that the pétition for removal under section 
28, except in case of removal sought on the ground of local préjudice, 
shall be "for the removal of such suit into the District Court to be 
held in the district where such suit is pending," referring to the pend- 
ing of the suit in the state court. 

As the provisions for the bringing of a suit in personam (not local 
in its character) in the United States District Court in a particular dis- 
trict is one for the benefit and protection of the défendant, and vi'hich 
does not go to the jurisdiction of the court over the subj ect-matter of 
the suit (when in personam), and such right may be waived, and in 
this case has been waived, I am constrained to hold that the case was 
a removable one irrespective of section 33 of the Judicial Code, and 
was properly removed, and that the motion to remand must be denied. 
' I am also of the opinion that this case is one within the provisions 
of section 33 of the Judicial Code, and may be removed by the de- 
fendant into the District Court of the United States at any time be- 
fore trial. 

In re Moore, 209 U. S. 506,28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 
Ann. Cas. 1164, is not, a holding that this cause cannot be removed. 
In that case Moore, an infant and a citizen of the state of Illinois, by 
one: Safford, a citizen of Missouri, appointed his next friend by the state 
court of the Eastern district of Missouri for the purpose of bringing 
the suit, brought suit against the Louisville & Nashville Raiiroad Com- 
pany, a corporation created and existing under the laws of the state 
of Kentucky in the state court of the state of Missouri. On its péti- 
tion and in proceedings in due form the défendant thereupon moved 
the cause into the United States District Court for the Eastern Judi- 
cial District of Missouri on thç ground of diversity of citizenship. The 
plaintifï could not bave sued défendant in that district, but défendant 
did not object and raise the question. Thereafter the plaintifï filed an 
amended complaint in the United States District Court to which the 
case had been removed. By stipulation of the parties défendant was 
given additional- time to answer the amended complaint, and by other 
stipulation between the parties the trial was postponed from time to 
time. Thereafter the plaintifï moved to remand the cause to the state 
court. This motion was denied by the court, whereupon the plaintifï 
sought to compel ^ remand of the case by mandamus. Mandamus was 
denied. The court held that while consent of ail parties cannot confer 
jurisdiction of the subj ect-matter of a suit, the suit in question was 
one relating to a subj ect-matter of which the District Courts of the 
United States generally are given jurisdiction, and therefore the Dis- 
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trict Court into which the suit was remoyed had jurisdiction of the sub- 
ject-rnatter of the suit. The court further held that the provisions of 
law as to the district in which a suit shall be brought when in personam 
is a Personal privilège or exemption, and may be waived, and that de- 
fendant did waive it, and consented and submitted to the jurisdiction 
of the court into which the cause was removed. Several cases were 
cited, especially Ex parte Schollenberger, 96 U. S. 369, 379, 24 h. Ed. 
853, whère the court said : 

"The act of Coiigress prescriblns the phice where a person may be sued is 
iiot one affecting the gênerai jurisdiction of the courts. It Is rather in the 
nature of a Personal exemption In favor of a défendant, and it is one which 
lie may waive. If the citizenship of the parties is sufficient, a défendant 
may consent to be sued ànywhere he pleases, and certainly jurisdiction will 
not be ousted because he had consented." 

See, also, the several cases on this subject quoted from In re Moore, 
supra. The court there (page 506 of 209 U. S., at page 591 of 28 Sup. 
Ct. [52 L. Ed. 904, 14 Ann. Cas. 1164]) says: 

"As we hâve seen In this case, the défendant applied for a removal of the 
<'ase to the fédéral court. ïhereby he is foreclosed from objecting to its 
jurisdiction." 

The court then said: 

"In like manner, after the removal had been ordered, the plaintifC elected 
to remain in that court, and he is, equally witli the défendant, precluded 
from maklng objection to its jurisdiction." 

The court then expressly répudiâtes the statement in the Wisner Case 
at page 460 of 203 U. S., 27 Sup. Ct. 150, 51 L. Ed. 264. In re Moore 
does not hold, even by necessary implication, that where an alien, not 
a citizen of any state, sélects the state court in which he will sue a de- 
fendant, and sues, and défendant waives the right to be sued in a par- 
ticular district, such défendant may not remove the cause into the Dis- 
trict Court of the district in which such suit is brought and is pending 
at the time of removal, under the spécifie language of section 28 of the 
Judicial Code. There is nothing in the removal statutes which forbids 
the removal of such a case as this, and it seems to rne that when this 
aliein plaintiff sued the défendant outside the district of his résidence 
he submitted himself to and consented to the conséquences of such ac- 
tion. Diversity of citizenship is not involved in this case. I cannot 
see that any further consent of the alien plaintiiï to accept the juris- 
diction of the United States District Court was necessary. If I am not 
correct in my conclusions, then Matter of Tobin, 214 U. S. 506, 29 
Sup. Ct. 702, 53 L. Ed. 1061, followed in the Matter of Athanasi Ni- 
cola, 218 U. S. 668, 31 Sup. Ct. 228, 54 E. Ed. 1203, is a snare for the 
unwary practitioner and the lower courts. The court in Matter of 
Tobin, supra, says : 

"It is conceded that t\\e plaintiff was and is an alien, and that the défend- 
ant is not a résident or citizen of the state of Minnesota," in the state court 
of which state the suit was commenced. 

This language and statement of fact has significance. The court 
might hâve indicated the cause was not removable had that been its 
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opinion, but did not do so. This is significant. It did not intlmate even 
the court was in error in refusing to remand, and then décide that 
mandamus was not the proper remedy to correct the error. 

But irrespective of ail this this receiver, an officer of the United 
States District Court of the District of Massachusetts may, as stated, 
remove the case at any time into the United States District Court un- 
der the provisions of section 33 of the Judicial Code. 

Motion to remand is denied. 



THE ICE KING. PETITION OF CORXELL STEAMBOAT CD. Interven- 
tions of MORiaS & CUMINGS DRED(JING GO. et al. 

(District Court, S. D. New York. .Tune 21, lOlG.) 

1. TowAGE ®=>11(5) — In'juriks to Tow — Négligence of Tug Pilot. 

The stranding and injury of two barges, wliicli drii^ged tUeir anchors 
and went ashore in a jîale, held due to the sross net;ligence of the tug"s 
pilot, vvho because of standinp: nn extra watch, so that the master could 
go ashore, and of having beconie partly intoxicated, went to sieep ou duty, 
and when awakened by the scraping of the tug against a liuoy or reef 
ordered the engines reversed, go that the liaw.ser fouled the iiropellers 
and left the tug and tow helpless. 

2. Shipping' <Sx=>207 — I>imitaiio>.' of I^aiîility — PIîbsonal, Coxtuact— Suffi- 

CIENT CrEW. 

Where the owner of a tug chartered her by tlie month to a dredging 
Company, the owner to furnlsh the erew, there was a coutinuing Per- 
sonal coutract that the tug would be pi-operly inanned, and the owner 
cannot lirait liability for loss occasioned by the al)sence of the master 
and the intoxication of the pilot left in charge, though it had used due 
diligence in selecting the crew and had no kilowledge of the facts. 

3. Shipping ©=5208 — Limitation op Liability— Iiiplied Waekanty— Fitnes.s 

OF Crew. 

Implied warranty of fltness of crew in tlie charter of a tugboat ap- 
plies to the condition at the commencement of the voyage, and the un- 
authorized absence of the master and intoxication of the pilot without the 
knowledge of the owner are faults in the management of the vessel oc- 
currlng witliout liis privity. 

4. Salvage (©=30 — Amount of Award— Rescue of Strandbd Bahge. 

The owner of a wrecking tug held entitled to i);i,000 salvage for pulliug 
from an expo.sed beach and towing into harbor a stranded barge, valued 
at about .?7,000, where the tug was eugaged for about 12 hours on the 
work, and neither she nor her erew were exposed to any great danger. 

In Admiralty. Pétition of the Cornell Steamboat Company, as own- 
er of the steam tug Ice King, for limitation of ils liability, in which the 
Morris & Cumings Dredging Company intervened, claiming damages 
for injuries to two barges occasioned by the négligent navigation of 
the tug, and the Merritt & Chapman Derrick & Wrecking Company, 
intervened to recover salvage against one of the barges. Pétition for 
limitation bf liability denied, and decree entered against the owner for 
full amdtint of damages, and amount of salvage determined. 

Kirlin, Woolsey & Hickox, of New York City (J. Parker Kirlin, 
of New York City, of counsel), for petitioner. 

Burlingham; Montgomery & Beeçher, of New York City (Chauncey 

^z^FoT other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgeets & Indexes 
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I. Clark and Ray Rood Allen, both of New York City, of counsel), for 
intervener Morris & Cumings Dredging Co. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for intervener Merritt & Chapman Der- 
rick & Wrecking Co. 

SMITH, District Judge (Eastern District of South Carolina, sit- 
ting in New York). This is a proceeding for limitation of lia- 
bility, filed November 5, 1915, under the fifty-fourth rule in admiralty 
(29 Sup. Ct. xiv), by the Cornell Steamboat Company, as the owner of 
the steam tug Ice King. Upon the filing of the pétition the Morris & 
Cumings Dredging Company, as the sole owner of the scows M. 47 and 
M 48, filed its claim, setting out that the Cornell Steamboat Company, 
as the owner of the steam tug Ice King, was indebted to it in the 
amount stated in the intervention, and alleging further that the Cornell 
Steamboat Company was not entitled to any limitation of liability un- 
der the terms of the statute. The Merritt & Chapman Derrick & 
Wrecking Company, who claims a right for salvage against the scow 
M 48, bave also intervened, setting up their claim of salvage, and pray- 
ing that salvage be adjudged them as against the scow M 48. No ques- 
tion has been raised as to the right of the Merritt & Chapman Derrick 
& Wrecking Company to intervene in this proceeding for such pur- 
pose. As the amount of the salvage decreed may be an important élé- 
ment in determining the amount that may be decreed in favor of the 
Morris & Cumings Dredging Company against the Cornell Steamboat 
Company, it would seem entirely pertinent that the question of salvage 
should be also passed upon in this proceeding. 

The parties hâve ail appeared, the testimony has been taken on the 
issues betwen the Cornell Steamboat Company and the Morris & Cum- 
ings Dredging Company, and between the Morris & Cumings Dredging 
Company and the Merritt & Chapman Derrick & Wrecking Company, 
and the advocates on behalf of ail parties bave been heard. The issues 
in the case to be determined divide, first, into the issues between the 
Cornell Steamboat Company, upon its pétition, and the Morris & Cum- 
ings Dredging Company, as to whether there was any f ault committed 
in the opération of the steam tug Ice King which would render the 
Cornell Steamboat Company, as the owner of the steam tug Ice King 
responsible to the Morris & Cumings Dredging Company, and then 
whether, the fault having been committed, whether or not the Cornell 
Steamboat Company is entitled to a limitation of its liability to the val- 
ue of its interest in the steam tug Ice King and the freight pending, 
and, second, into the issue as to the question of salvage to which the 
Merritt & Chapman Derrick & Wrecking Company is entitled. 

From the testimony it appears that the Morris & Cumings Dredging 
Company was engaged in doing some dredging which required the 
dredged material to be put upon their mud scows, which were then to 
be towed without the harbor and bay of New York, and emptied or 
dumfied upon what is known as the dumping ground, at a point' ât sea 
about two miles southeast of the Scotland Light vessel and between 
about four or five miles ofï the shore of Sandy Hook. The Morris & 
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Cumings Dredging Company was possessed of scows which it used for 
the purpose of carrying off the dredged material, but it did not pos- 
sess tugs for the towing of thèse scows, and it made an agreement with 
the Cornell Steaniboat Company, first to charter a tug called the Bis- 
marck, and then for the charter of the tug Ice King for its towing op- 
érations in and about the work. A part of the terms of the charter is 
shown in a letter dated October 29, 1913, from the Cornell Steamboat 
Company to the Morris & Cumings TDredging Company, in which the 
size and capacity of the Ice King is stated, together with the consump- 
tion of coal, and it is admitted that the paroi agreement made in con- 
nection with the représentations that this letter made, was that the 
Morris & Cumings Dredging Company would charter the Ice King for 
its purposes at a hire of $2,200 per month. The Cornell Steamboat 
Company was to furnish the tug and ail her crew or employés; but 
the Morris & Cumings Dredging Company was to supply coal and 
water. The tug Ice King was accordingly put in condition and deliv- 
ered to the charterer in November, 1913, and continued in its employ 
until she was wrecked as hereinafter mentioned. 

The testimony shows that the Ice King was repaired so as to be, ac- 
cording to the testimony of the witnesses, tight, staunch, seaworthy, 
and in good condition, and at the same time she was manned by a 
crew sufficient in number. The testimony is that the gênerai manager 
of the Cornell Steamboat Company furnished the Ice King with a 
licensed captain, pilot, and mate, as to whom he made, according to 
his testimony, due inquiry. In the case of the master, he knew him, 
as the master had been an old employé of the Cornell Steamboat Com- 
pany, and that he knew him to be a perfectly compétent and capable 
man, and there is no testimony questioning the competency and capa- 
bility of this master. With regard to the pilot, he had not been em- 
ployed by the Cornell Steamboat Company, nor was he known to the 
manager ; but the testimony of the manager is that the pilot, who was 
named Walsh, was sent to him by a man by the name of Pierce, in 
whom he had confidence as to his ability in procuring compétent and 
efficient men, and who was acquainted with and had dealings with men 
engaged in the f umishing of pilots for such purposes. The manager 
testified that he also made inquiry at the offices of two other concerns 
which were engaged in towage opérations, and in the employment of 
steamboat masters and pilots, .viz. he inquired of one Conner, who was 
in the office of Moran & Co., and also inquired of some one in the em- 
ploy of Peter Cahill, also a tug owner, and employer of such officers ; 
that conjoined with this, he made a personal inspection of the man 
Walsh, who applied for the position of pilot, and being satisfied with 
what he heard in his favor, as well as with his personal appearance, he 
engaged him as pilot, and the Ice King, therefore, was manned by a 
crew and officers supplied by the Cornell Steamboat Company to the 
charterer. 

The Ice King proceeded and performed the work for which she was 

chartered up to December. 24, 1913. On that day she was to carry out 

two scows loaded with dredged material, to be dumped during the night 

of December 24, J9I3. The master, desiring to be at home with his 

256 F.— 57 
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family on Christmas Eve, arranged with the pilot that the pilot should 
remaiti in charge of the boat and do the master's watch in his absence, 
thus enabling the master to go home to his family. The arrangement 
was that the pilot, whose watch ran f rom 12 to 6, and who had been 
on service from 12 midnight to 6 in the morning of the 24th of De- 
cember, and w^ho was to go again on service at 12 o'clock noon of De- 
cember 24th, should, in lieu of going on service at 12 noon, go on serv- 
ice at 6 p. m. on December 24th and remain on service until at least 
6 a. m. the morning of December 25th, thus taking a double watch or 
period of duty. Tihe évidence is that during the day and up to the de- 
parture of the captain the boat was employed on varions matters about 
the harbor, and that the captain left about 7 o'clock p. m., leaving the 
boat in charge of the pilot, and that prior to that time they had each 
hàd at least three to four drinks of béer. There was also some évi- 
dence tending to show that the pilot had been drinking whisky and had 
carried whisky on board with him. The assistant engineer, with the 
permission of the chief engineer, also left the boat to go home in the 
afternoon of December 24th, so that the Ice King, when she started 
to perform her duty of towing the scows to sea on the afternoon or 
evening of December 24th, was déficient two members of her crew, 
viz. the master and the assistant engineer. 

There was no évidence introduced to show notice to, or knowledge 
by, the Cornell Steamboat Company that thèse two members of the 
crew had left the Ice King without leave ; but there was évidence in- 
troduced showing that by the rules of the Cornell Steamboat Company 
no master or pilot or engineer was permitted to leave this boat with- 
out first reporting to the steamboat company's office. The pilot took 
the tug in charge, took up his tow of two loaded scows, carried them 
down the harbor and through the bay out to sea, arriving at the dump- 
ing ground between 11 p. m. and 12 midnight, dumped the loads, and 
then proceeded to return. On his return the pilot went to sleep in his 
wheelhouse. The tug and her tow seem to hâve got completely out of 
their course. There was no lookout on the deck or in charge of the 
tug, the lookout whose watch it was to perform the duty was still 
asleep, not having been called; and while the pilot was asleep in the 
wheelhouse his vessel either collided with a buoy or thumped and 
scraped on a shoal, probably the shoal marked on the chart as "oil 
spot," and the pilot being awakened by the concussion or collision im- 
mediately gave orders to reverse, without apparently taking any sound- 
ings or knowing whether the order to reverse was proper, and when 
the order was given and the engines reversed the hawser upon which 
his tows were hung was slackened, and, falling in, the water around 
the propeller, became involved or entangled in the propeller of the tug, 
so involved and entangled as to completely wind up and put a stop to 
ail movement on the part of the propeller, and bind it beyond any pos- 
sibility of extrication at sea where the tug was, so that the tug with 
her tow lay in a perfectly helpless position at a point which, accord- 
ing to the best testimony, appears to haye beéu in the channel marked 
on the chart as the False Hook Channel 1 

Although the wind had not been véry heavy when in the evening the 
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tug started out to the dumping grounds, it had freshened so that at 
the time of this occurrence it was blowing at a good rate, and, the tug 
being perfectly helpless through the choking of her propeller, the pilot 
cast anchor and directed his tows to do the same. The wind increased 
very much during the early morning, and attained such force with the 
sea as to compel the tug and her tpws to drag the anchors, and finally 
in the early morning, about 5 or 6 o'clock of the 25th of December, 
the tug and her tows were stranded upon the sea beach of Sandy Hook. 
where later in the surf and sea caused by a violent storm the tug was 
inextricably stranded and broken to pièces, so as eventually to become 
a total loss. The crew of the tug went from the deck of the tug to 
the scow M 47, which had been hauled alongside of the tug, and at low 
water descended from the scow upon the beach, and then walked to the 
high land, where the pilot proceeded to téléphone to the Cornell Steam- 
boat Company's office the news of the disaster. The Merritt & Chap- 
man Derrick & Wrecking Company, hearing of the stranding, came 
down and brought to the scène of disaster a powerful tug. During the 
day they carried out a heavy hawser to scow. M 48, which was the scow 
lowest down on the beach, and at high water succeeded in extricating 
it from the beach and towed it into safety in the harbor of New York, 
being occupied, in going to the place, and being at the place, putting 
out the hawser, attaching it to the scow, waiting for high tide, pulling 
the scow ofï at high tide, and towing her to a saf e place, for about 12 
hours. The other scow, M 47, was by the heavy gale which succeeded 
the stranding (during which the wind attained great velocity) cast up 
high upon the beach, whence it was some time later extricated by the 
Morris & Cumings Dredging Company at a cost of some $6,884.50. 

[1] Upon considération of the whole testimony the court is satis- 
fied that the disaster was due to the gross négligence of the pilot in 
charge. From his own statements as put in évidence it would appear 
that he had been drinking, and was probably either under the influence 
of drink at the time, or in a condition in which the amount of alcohol 
taken disposes a person to sleep. To this was conjoined the strain of 
having been on duty for his full term ending at 6 o'clock in the morn- 
ing of December 24th, and continuing after 6 o'clock that evening for 
a period after 12 midnight. In conséquence of ail this he went to sleep, 
got completely out of his course, was suddenly awakened and f righten- 
ed by the collision or grounding of the tug, and without due précaution 
or care reversed his engines, causing the hawser to suddenly slacken 
and then become involved and entangled with the propeller, rendering 
his tug helpless. He was then forced to anchor where he was, and 
thereafter the storm caused his tug to be stranded upon the beach and 
destroyed. The tug, when it went out to sea on the evening of Decem- 
ber 24th, not only was insufficiently manned through the absence of 
both the master and the assistant engineer, but was in charge of a pilot 
who at the time was under the influence of drink, and careless and 
négligent in the performance of his duties, and whose négligence was 
the proximate cause of the disaster. 

[2] The Morris & Cumings Dredging Company insists that for the 
damage inflicted upon it under thèse circumstances it should been- 
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titled to recover from the bwner of the tug Ice King, as the owner is 
"hbt èntitled to a limitation of liability in this case; that under the 
charter party there was an implied warranty in the nature of a Per- 
sonal contract that the vessel would be tight, staunch, and seaworthy, 
and f umished with a compétent and sufficient crew at the starting of 
thé voyage, and in this case, when the vessel started on her voyage 
from Brooklyn to tow the scows to the dumping grounds outside of 
the harbor of New York on the evening of December 24, 1913, she was 
neither manned by a sufficient crew, nor was she in charge of a com- 
pétent pilot. The Amos D. Carver (D. C.) 35 Fed. 665; Great Lakes 
Towing Co. V. Mill Transportation Co., 115 Fed. 11, 83 C. C. A. 607, 
22 L. R. A. (N. S.) 769; The Loyal, 204 Fed. 930, 123 C. C. A. 252; 
Benner Line v. Pendleton, 217 Fed. 497, 133 C. C. A. 349. The char- 
ter in this case was a time charter per month. The tug was chartered 
for the purposes of gênerai use in the bay and harbor of New York, 
as well as out to sea as far as the dumping grounds. The Ice King 
seems to hâve been employed, not only in carrying the scows to the 
dumping grounds, but also in going to and from différent points on 
the New Jersey shore, the Manhattan shqre, and the Brooklyn shore. 
What constitutes a voyage or separate adventure under thèse circum- 
stances it is difficult to say. 

[3] The charter carried an implied warranty that the Ice King 
should during the term of the charter (except of course subséquent 
to any injury câused by any maritime or other péril) be seaworthy and 
manned and equipped with a compétent and sufficient crew. The fur- 
nishing of the officers and the crew was the duty and entirely under 
the control of the Cornell Steamboat Company. From the testimony 
it appears in this case that the owner of the Ice King, at the commence- 
ment of the charter party in November, 1913, had furnished the Ice 
King with a crew under the charter party, and had used ail reasonable 
and sufficient diligence to put the Ice King in a tight, staunch, and sea- 
worthy condition, and that she was in such condition when she began 
her service under the charter party, and also when she began her voy- 
age from Brooklyn to the dumping grounds on the afternoon of De- 
cember 24, 1913. It also appears that the owners had exercised reason- 
able and due diligence to furnish the boat with a compétent, skillful, 
and sufficient crew at the time of the commencement of the sei^vice un- 
der the time charter ; that the pilot was, according to the information 
furnished to the owners upon its inquiry, a compétent and Skillful pilot. 
It further appears that the absence of the master and the assistant 
engineer, when the tug started on the voyage to the dumping grounds 
on the evening of the 24th of December, 1913, was not known to or 
permitted by the owner of the tug ; nor was the condition of the pilot 
known to it at the time. In other words, the action of the master and 
assistant engineer in leaving the boat, and the condition of intoxication 
and the conséquent négligence of the pilot, were faults in the manage- 
ment of the vessel which ocCurred without the privity or knowledge 
of the owner. 

If, however, the contract in this case is to be treated as a personal 
contract in the nature of a warranty that the crew and officers should 
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at ail times diiring the continuance of the time charter be sufficient and 
compétent and skillful, then inasmuch as, on' the evening of December 
24, 1913, the Ice King left for her voyage with an insufficient crew and 
a pilot in the condition which rendered him nçither compétent nor 
capable, that would appear to be a breach of the w'arranty. Under the 
])rinciples of the reasoning in the cases above referreil to, the rule in 
this district wonld seem to be settled by the Circuit Court of Appeals 
for this circuit to the efFect that under a charter jjarty of this kind 
there is a continuing personal contract of warranty, both as tq the sea- 
worthiness of the vessel and as to her proper nianning and equipment, 
and that for damages conséquent on a breach of this personal contract 
the shipowner is not entitled to the benefit of the statutory limitation 
of liability. This would clearly appear from the reasoning in the case 
of Benner Line v. Pendleton, as reaffirmed in, the latei" décision handecl 
down by the Circuit Court of Appeals for this Circuit in the case of 
McCahan Sugar Refining Co. v. Sîeamship Juha Luckenbach et al., 235 
Fed. 388, 148 C. C. A. 650, declaring the rule in this district. The 
charterer, therefore, the Morris & Cumings Dredging Company, is 
entitled to a decree against the Cornell Steanibbat Company for the 
full amount of the damages caused to it througli the négligence of the 
pilot and the conséquent stranding of the tug and tows. A référence 
will be ordered to ascertain thèse damages, and a decree will be en- 
tered therefor. ■ 

[4] On the question of the quantum of the salvage which should be 
awarded to the Merritt & Chapman Derrick & Wrecking Company, the 
évidence beforethe court is very unsatisfactory. There is no doubt that 
the salvors proceeded with very commendable celerity to the place of 
the impending disaster, and were successful in the salvage. There is 
, no satisfactory. évidence as to what was the value of the scow M 48, 
which is one of the essential éléments in the percentage to be awarded 
as representing salvage. The services were performed without any ap- 
parent risk whatsoevcr to the lives of the .salvors or to the property 
engaged in performing the salvage service, which occupied about 12 
hours. The fairest inference from the testimony , as to the value of 
the propçrty salved would appear to be about $7,000, and the court 
holds that under the circumstances of this case, and in view of the fact 
that, unless the property had been salved, it might hâve been entirely 
destroycd by the succeeding storm, a fair salvage allowance will be 
$1,000, for which amount and costs a decree may be entered up in be- 
half of the Merritt & Chapman Derrick & Wrecking Company against 
the Morris & Cumings Dredging Company. 
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In re CAMPION et al. 
(District Court, N. D. New ïork. April 1, 1919.) 

1. Bankhuptcy ®=>166(3) — Pbefbrekce— Knowledge of Insolvency. 

Statements by a deblor to the creditor's agent, wlio was seeklng to col- 
leet past-due debts for %vhicli the debtor liad glven checks that the banks 
dishonored, that the debtor liad not and could not obtaln money to pay 
the debts, that its real estate was mortgaged for ail it was worth, and 
that there were judgments outstandlng against It, gave the creditor rea- 
sonable cause to believe that the debtor was Insolvent, so that he knew 
that the enforcement of a chattel mortgage then taken by him would be 
a préférence, under Bankruptcy Aet July l, 1898, § 60b (Comp. St. § 9644). 

2. Bankbuptot ®=>166(1) — Préférence— Intent op Pabties. 

The intent cl a debtor to give a préférence and the Intent of the créd- 
iter to obtaln a préférence are iramaterial, in determining whether a préf- 
érence was actually obtalned. 

3. Bankruptcy. <g=5l66(3)— Préférence— Knowledge of Oreditob— Suspi- 

cioTJS Facts. 

A creditor is chargeable with knowledge of ail facts of debtor bank- 
rupt's insolvency which its agent would hâve obtalned, had he made the 
inqtilriea which the facts he knew required. 

4. Bankruptcy i©=3228 — Findings of Référée — Conclusiveness. 

A décision of the référée in bankruptcy, who saw the witnesses and 
heard their testimony on a question of fact, should not be disturbed, if it 
Is sustained by the évidence. 

5. Bankruptcy <g=303(l, 3) — ^Préférence— Burden of Proof. 

The burden is on the trustée in bankruptcy to show that a creditor, 
to whom transfer was made shortly before bankruptcy, had reason to 
believe that a préférence would resuit ; but the mère fact that the cred- 
itor's agent testlfled dlfferently from the debtor on that issue does not 
leave the trustee's case unproved. 

6. Bankruptcy <Ê=9l66(3) — ^Préférence- Knowledge of Creditor— Dutt to 

Inquibe. 

A creditor, who has knowledge of facts giving him reasonable cause to 
believe that the enforcement of a transfer would effect a préférence, has 
a duty to inquire as to the solvency of the debtor, and cannot Willfully 
remain in Ignorance thereof. 

In Bankruptcy. Proceeding against George A. Campion, Sr., and 
others, as individuals and as copartners of the firm of Campion & 
Sons. On review of a décision of a référée awarding a fund of about 
$1,217 to the trustée as against the claim of the William Klein Com- 
pany under a chattel mortgage. Order o£ the référée affirmed. 

George J. Hatt, 2d, of Albany, N. Y., for trustée. 
George H. Zwick, of Albany, N. Y., for claimant. 

RAY, District Judge. October 18, 1916, the now bankrupt, Cam- 
pion & Son, of Albany, N. Y., a copartnership, was insolvent within 
the meaning of the Bankruptcy Act, which fact is conceded by its 
attorney in his hrief in the f oUowing language : 

"The William Klein Company admits (1) that Campion & Sons were in- 
solvent October 18, 1916, but not that they knew the fact." 

October 18, 1916, the now bankrupt was doing business as an under- 
taker in the city of Albany, and was indebted to the claimant, William 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered DIgesta & Indexes 
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Klein Company, a corporation of the state of Connecticut, having its 
principal place of business at Thomsonville, in that state, in the sum 
of about $1,000, which was ail past due. The claimant's représenta- 
tive, AA'illiam Klein, Sr., visited the place of business of the now 
bankrupt on said 18th day of October and demanded payment, and 
was very urgent and insisted for immédiate payment, or in default of 
payment for security. The Klein Company, so called for brevity, 
had some knowledge that Campion & Sons were in financial emharrass- 
ment to some extent, as it then held past-dated checlcs of that firm 
and other checks, one or more of which had heen dishonored by non- 
payment. The past-dated checks were given to Mr. Klein, Sr-, about 
two weeks before the 18th day of October, on an occasion when he 
visited the place of business of Campion & Sons and asked for money 
on account. One or more of thèse checks was in place of other checks 
given before that which had not been paid. The nonpayment of the 
checks resulted in the visit of October 18, 1916. On that day the repré- 
sentative of the Klein Company threatened the Campion Company 
that if they "did not do something that day [referring to payment] 
they would close our [that of the Campion Company] place up." John 
E. Campion says Klein said that day : 

"Mr. Klein told me that somethinK had to be doue Immediately or he would 
close us up. * * * I pleaded wlth him that I did not hâve auy money ; 
I could not gct aiiy money ; I could not boi'row any money, und also that I 
could not raise any money, becaiise I had enongh of .l'udsments against me 
at that tiine. I said, also, that one of them was with the Allen & Arnink 
Company, Miller & Co., and the Champion Chemical Company. I said I 
conld not raise any money for them. He said, 'lîow about putting a mort- 
gage on the house?' I said, 'I don't think it is worth anything, on account 
of the other two mortgages on there.' I told him, 'I could not get any money, 
because I had no money to get, or no money that I could get ; I knew the 
condition I was in, and I told him that there was no need of my promising 
him, that I could not get it.' " 

In fact, the house referred to was mortgaged to its full value, 
and there -were three judgments docketed against the copartnership 
of Campion & Sons. Thèse were of record and gave notice to ail 
the world. The judgments, aggregating over $2,500, were docketed 
October 5 and 13," 1916. 

[1] No représentations were made as to the actual solvency or in- 
solvency of the firm of Campion & Sons, or as to the solvency or in- 
solvency of its individual members, but Klein, representing the Klein 
Company, made no inquiries on that subject. However, Klein was 
informée! that Campion & Sons had no money to pay with, and could 
not pay that day, or raise money, and that the real esta te was mort- 
gaged. The Klein Company held the dishonored checks, and very 
clearly had information that day which would put a man of ordinary 
intelligence having an interest in the matter on ihquiry as to the 
solvency of the firin of which it was asking and about to take security 
for an antécédent and past-due indebtedness. If the facts known 
to Klein and the statements made to him under the circumstances 
would not put a créditer urging payment, and, in default of payment, 
security for a past-due indebtedness, on inquiry, it is difficult to im- 
agine what would. The Klein Company was chargeable with notice 
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of the provisions of the Bankruptcy Act (Act July 1, 1898, c. 541, 3(3 
Stat. 544 [Comp. St. §§ 9585-9656]). It is presumed that the Klein 
Company knew the law and acted with référence to such knowledge. 
Section 60a (section 9644) of the act provides : 

"A person shall be deemed to hâve given a prefereuœ if, bclng insolent, 
lie bas, witliin four months before the flling of the pétition, « * » procur- 
ed or suffered a judgment to be entered agaiiist hiiiis^elf in favor of aiiy por- 
son, or made a transfer of any of his property, aud the ctt'ecit of tlie euforne- 
ment of such judgnient or transfer will be to enable any oiie of liis credltovs 
toobtain a greater percentage of liis debt than any other of such credltors ot" 
the same class." 

Section 60b of the act provides : 

"If a bankrupt shall hâve * * * made a transfer of any of his prop- 
erty, and If, at the time of the transfer, • » * and being withiii four 
months before the flling of the pétition in banl^;ruptcy * * » the bankrupt 
be insolvent and the judgment or transfer theu operate as a préférence, and 
tire person receiving it or to be benefited thereby, or his agent acting thi>rein, 
shall then hâve reasonable cause to believe tliat ttie enforcement of such 
judgment or transfer would efCect a préférence, it shall be voidable by the 
trustée and lie niay recover the property or its value from such person." 

That giving a chattel mortgage is a transfer within the meaning of 
the Bankruptcy Act is settled. That the efïect of the enforcement of 
the chattel mortgage given on the 18th day of October would be to 
pay that company, a créditer, in full, and give that firm a greater 
percentage of its debt than any other of its creditors of the same clàss, 
of which Campion & Sons had a number, is beyond ail question. 

On the 18th of October, 1916, being urged as stated, Campion & 
Sons finally gave the Klein Company a third mortgage on the house 
and lot, accompanied by a bond, and as f urther or collatéral security 
gave it the chattel mortgage in question under vi^hich it claims. There 
is nothing in the real estate security for the Klein Company. It 
seeks to hold the proceeds of the personal property mortgaged. Thèse 
mortgages v^'ere given within four months of the filing of the pétition 
in bankruptcy. 

In Nichols V. Elken et al, 225 Fed. 689, 140 C. C. A. 563, the court 
held: 

"Mère suspicion tliat a debtor was insolvent is not sufficient to charge 
creditors with notice of insolvency and make the debtor's payments a préf- 
érence ; but there must be évidence of facts sufficient to put a prudent person 
ou iuquiry, which, if pursued, would show insolvency. When the chancellor 
lias considered coufllcting évidence, and made his fludlngs and decrees there- 
on, tlicy are presumptively correct, and unless an obvious error of law or 
some serions mistake in the considération of the évidence appears the Bnd- 
ings must stand." 

In Re States Printing Co., 238 Fed. 775. 151 C. C. A. 625, the court 
(C. C. A. 7th Circuit), held: 

"Under Bankruptcy Act July 1, 1898, c. 541, § 60b, ,30 Stat. 562 (Comp. St. 
1913, § 9t>44), niakiug vold a trausfer within four months before the flling of 
the pétition in bankruptcy, if the bankrupt was then Insolvent, and the 
transfer operated as a préférence, and the person receiving it had reasonable 
cause to believe that it wotild effect a préférence, It Is not necessary that 
the creditor actually knew that the debtor was insolvent, but the préférence 
is void 14 he had inforniatiou sufficient to hâve put an ordlnary business maa 
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on Inqnîry as to facts which would show insolvency, and his failure to make 
such Inqulry, is no excuse." 

At page 777 of 238 Fed., at page 627 of 151 C. C. A., the court said : 

"Failure actually to iuvestigate will afford no excuse, wliere tlie ereditor's 
Information was sufîlcient to hâve put the ordiiiary bushiess luan ui)on in- 
quirv. In re McDonald & Sons (D. C.) 178 Fed. 487; Rogers v. Page, 140 
Fed." 5!)(>, 72 C. C. A. 164 ; McElvain v. Hardestv, 169 Fed. ?A, 94 C. C. A. 
,099; Iluttig Mfg. Co. v. IMwards, 160 Fed. 619, 87 C. O. A. 521." 

[2] Intent to give a préférence and intent to obtain a préférence 
hâve nothing to do with the question of actually obtaining a préférence. 
The questions under the act as amended are: (1) Was the debtor 
insolvent ? (2) Within four months of filing the pétition did he make 
a transfer of any of his property? (3) Would the efïect of the 
enforcement of such transfer be to enable any one of his creditors to 
obtain a greater percentage of his debt than any other of such creditors 
of the same class would receive? (4) Did the person receiving it, 
or to be benefited thcreby, or his agent acting in the matter of ob- 
taining it, then bave reasonable cause to beUeve that the enforce- 
ment of the transfer, hère the taking or enforcement of the mort- 
gage, would effect a préférence ; that is, give to the creditors receiv- 
ing the transfer a greater percentage of his debt than any other of 
such creditors of the same class would or will receive? Answer thèse 
questions in the affirmative, and we bave a préférence voidable by 
the trustée. Reasonable cause to believe assumes that the one re- 
ceiving the transfer, or his agent, had knowledge of the insolvency, or 
such information on that subject as would put a man of reasonable 
intelligence on inquiry, and that means of obtaining knowledge was 
at hand and knowledge obtainable, and that knowledge would hâve 
been obtained if inquiry had been made. 

It is not to be assumed that the créditer will refuse to give infor- 
mation, or that he will give false information. Hère the partner in 
the firm of Campion & Sons did almost everything he could, except 
to say outright: "W^e are insolvent and cannot pay our debts in 
full." He told of the mortgage or mortgages on the real estate, and 
of the judgments they could not pay, and the fact they had no money, 
and the further fact they had no means of getting it, whereupon the 
agent of the Klein Company insisted on and took a third mortgage 
on the real estate and a chattel mortgage on ail the Personal property, 
subject to a prior mortgage, and made no inquiries as to solvency or 
insolvency — no inquiries as to the value of the entire assets of the firm 
or the total of its liabilities. 

. [3] The circumstances were such that if Klein had inquired, as 
ît was his duty to do, he might and probably and undoubtedly would 
hâve obtained ail necessary and full information and knowledge. The 
Klein Company is chargeable with ail such knowledge as it might and 
probably would hâve received and obtained, had its représentative in- 
quired; that is, with knowledge of the actual insolvency of Campion 
& Sons. 

In Grant v. National Bank, 97 U. S. 81, 24 L. Ed. 971, the court 
in. the opinion said : 
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"It is not enough that a créditer has some cause to suspect tte Insolvehcy 
of his debtor, but lie iimst liave such a knowledge of tacts as to induce a 
reasonable belief of his debtor's iusolveiiey, In order to luvalidate a secu- 
rlty takeu for bis debt." 

That décision was rendered under the act of 1867, but it was be- 
fore the committee on the judiciary and Congress when the act of 
1898 was passed, and the language of the two acts in this regard are 
the same, or substantially so. Howev'ér, in the instant case Mr. Klein 
had much more than suspicion. Mr. Klein was informed of unpaid 
mortgages and of unpaid judgments recently obtained and docketed, 
and of the absence of nioney wherewith to pay, and of crédit where- 
with to obtain money, and of lack of crédit at the bank, as the Klein 
Company then held unpaid and dishonored checks of Campion & 
Sons. This làst fact alone would not give reasonable cause to believe 
necessarily, but in the instant case it was one of several f acts of which 
Klein was informed, ail pointing to actual insolvency. "One swallow 
does not make a summer," but when we see the sky full of swallows 
homeward flying, and are not aware of the season of the year, we 
well many inquire, "Is not summer hère?" 

[4] This case presented a question of fact for the décision of the 
référée, and his finding and décision should not be disturbed, as it is 
sustained by the évidence. He saw the witnesses and heard them give 
their testimony. He was to judge of their credibiHty and the accuracy 
of their testimony. He, far better than the court is, was able to 
judge what the facts were as to the transaction of October 18th. 

I hâve not commented on the claim to this money of the Rock F'alls 
Manufacturing Company, which held a prior chattel mortgage on 
most of the property covered by the chattel mortgage given to the 
Klein Company, but which had not been properly renewed, so as to 
make it good against the trustée in bankruptcy. The existence of that 
mortgage, of which the Klein Company was informed, was further 
reason for reasonable cause to believe on the part of the agent of 
the Klein Company. The invalidity of that mortgage as to the trustée 
does not help the Klein Company in this case. The Rock Falls Com- 
pany has accepted the décision of the référée. 

[5, 6] It is true that the burden of showing the existence of rea- 
sonable cause to believe was on the trustée, but it is not true that the 
two witnesses, Klein and Campion, who testified as to the transaction 
of October 18th, stood or stand on an equal footing, and were and 
are of equal credibiHty, and that therefore the testimony of the one 
"offsets" that of the other, and leaves the case of the trustée unproved. 
Neither is it true that no duty rests on a creditor, seeking payment or 
security, to make inquiry as to solvency or fînancial conditions until 
he has received such information as gives him reasonable cause to 
beUeve that insolvency exists and that the transfer will operate as a 
préférence. When facts corne to the knowledge of a creditor, seeking 
payment or security, which do give him reasonable cause to believe 
that the enforcement of the transfer would effect a préférence, he has 
such knowledge as will avoid the transfer. A person cannot will- 
fully remain in ignorance of the fact of insolvency, when he has rea- 
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sonable cause to believe that insolvency exists. He may not hâve 
reasonable cause to believe at a given time, and still bave knowledge 
of such facts as would put a reasonable man of intelligence on inquiry 
as to finaBcial condition; and if he does hâve such knowledge, it is 
his duty to inquire, and such inquiry may disclose the facts which 
give him the necessary reasonable cause to believe the enforcement 
of the transfer would work a préférence. 

In this case the facts actually disclosed and made known to the 
Klein Company, and Klein, the agent, made it the duty of the agent, 
Klein, to inquire, if not already satisfied the Campion Company was 
insolvent, as to the actual facts. If in doubt about the mortgages 
and judgments, and want of crédit, and inability to pay, etc., he couïd 
bave inquired. Every disclosure made indicated insolvency. Klein, 
who was urging and insisting on security by mortgage, actually avoided 
receiving tbe information which was at hand by failing to make 
the inquiry a reasonably prudent man would bave made. 

The order of the référée is afïirmed. 

There will be an order accordingly. 



In rc J. F. GROWE CONST. CO. 
(District Court, N. D. New York. March SI, 1919.) 

1. Sales <©=3l01 — Rescisston by Seller— Election— Knowledge of Facts. 

One who was induced by friiiid to sell goods to an insolvent corporation 
does not lose his right to rescind for tlie fraud by iilmg notice of lien be- 
fore he had knowledge of the fraud, thongh the flllng of such notice wlth 
knowledge of the facts would be a binding élection. 

2. BANKRUPTCY <©= 140(2) — TiTLE of TBUSTBE— GoODS FïfAUDULENTLT BOUGHT. 

A trustée In bankruptcy acquires no greater rlghts than the bankrupt 
himself had to goods purchased by the bankrupt through fraudulent rep- 
résentations as to solvency, where there has beeu no conveyance or Incum- 
brance of the property void against the trustée by some positive provision 
of the Bankruptcy Act. 

3. Sales «©=201(4) — Deliveby— Possession by Carrieb. 

Where goods sold were shlpped by rail to the buyer and held by the 
carrier at thelr destination for payment of transportation charges by the 
buyer, there was no delivery to the buyer, and the tltle never passed to it. 

4. SALB5S <S=>100 — Remédies of Seller— Anticipatory Breach. 

The bankruptcy of the buyer, whether voluntary or involuntary, is an 
anticipatory breach of an executory contract of sale, which justifies the 
seller In resclnding. 

5. Sales <g=96 — Rescission bt Selleb— Fraud— MATEBiALrrr. 

False statements as to the buyer's insolvency, made to seller's agent 
while the goods were la a carrler's possession at thelr destination waiting: 
delivery to buyer, relied on by the seller, so that he lost his right of stop- 
page in transit, were materlal, and authorlzed a rescission by the seller. 

6. Sales ®=296 — Stoppage in Transit— "Transit." 

"Transit" includes, not only carriage of goods to destination, but de- 
livery there aecording to the terms of the contract, so that nelther ar- 
rivai of the goods at destination nor seizurc on attachment by a créditer 
of consignée terminâtes the rlght of stoppage in transit. 

^ssTor oUier cases see same toplc & KSY-NUMBER in au Key-Numbered Digests & ludezea 
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7. Sales <&=>111— Iîiouts or Seller— Rescission— Sale of Material for 
Btjildino. 

One who sold steel to a. contractor for Inr-orpor.atioii into a buildiiiR, aft- 
cr rescission for rraiid bt tlie huyer, is entltlert to tlie property as against 
tlie owner of (lie Tnillding, who had takeii possession thereof to complète 
hls building after breacli by the contracter ; the agj-eemeut between tbe 
contracter and owner not being recorded or iiled, so as to beeonie effective 
as a chattel niortgage. 

In Bankruptcy. Involuntary proceedings against the J. F. Growe 
Construction Company. On application for confirmation of the report 
of Edwin A. King, as spécial mastèr, finding that claimant, the Trus- 
con Steel Company, formerly the Trussed Concrète Steel Company, 
was entitled to certain property as against both the trustée in bank- 
ruptcy and William C. Vrooman, adverse claimant. Report confirmed. 

See, also, 253Fed, 981. 

Geo. J. Hatt, 2d, of Albany, N. Y., for trustée. 
Thos. R. Tillott, of Schenectady, N. Y. (Chas. A. Riegelman, of 
New York City, of counsel), for claimant Truscon Steel Co. 

Miller & Golden, of Schenectady, N. Y., for claimant Vrooman. 

RAY, District Judge. The J- F. Growe Construction Company, hère 
called Construction Company for brévity, entered into a written con- 
tract with William C. Vrooman, owner- of certain real estate in the 
city of Schenectady, on the 17th day of Fcbruary, 1917, to "provide ail 
the materials and perfqrm ail the wprk for the érection and comple- 
tion of a two and one story commercial building to be located at 247 
Dock Street, Schenectady, N. Y." The said contract contained the 
following provisions, viz. : 

"Shoijll,d the contracter at ahy tlmo refuse or nogloct to snpply a sutlicioncy 
of propérly SkïUed workmeu, or of materials of the proper qnaiity, or fail 
in any respect to proseiute the \y6rk with promyitness and diligence, or fait 
in the performance of any ef the asreements herein contained, sueh refusai, 
npglect, or failure behig^ cortifîcri by the architects, the owner shall be nt 
llberty, after tliree days' written notice to tho crintractor, to provide any 
such labor or materials, and to deduct tlie cost îliereof from any money then 
due or thereafter to beconie due to the contraetor under thi.s contract; and 
if the architects shall certify thut such refusai, neglect, or failure is .sufficient 
ground for such action, the owner shall also be at liberty to terminate the 
êmployment of the centrattor for the said ^^•prk and to enter upoii the preni- 
ises and take possession, for tli« punwse of completiug the work included 
under this ,conti:act, of ail materials, toqls, and appiiances thereon, and to 
employ any other person or pei'sons to finish the work, and to provide the 
materials therefor, and in case of such discontiiuiance of the employnièut et 

the, contraetor,' ^ 'shaU not be entitled to re'celve any fnfther payinont 

under this contract uiitil the said work shall be wholly finislied, at which 
time, ,if the uhpaid balance ef the amount to be paid under fliis' contract 
shall éxceed the expense incutred by the owner In finishing tlie work, such 
excess shall be paid by the owner to the contracter; btit if sUch expense' shall 
exceod such un])aid baliniice,.thè contractée' shall pay the différence te .the 
ownèt.- The expense ineurrcd 'bythe owner as herein, provlded, either for 
furiiishin.S Ina'terials or for flnishing, the work, and any,, damage,- iricurred 
throtfgh such -default: shall be andlted-flnd certltiod by the:a.r(îUitects, vvhoso 
certificate thereof shall be conclusivâ • upon the parties,." , i , , :. 

^ssFor other cases see same toSio & maY-NUMBER. In ail Key-Xumbcred Digeste & Indexes 
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Also the following: 

"Under this contract the owner has the privilège to occupy part or parts 
of the building as soon as sueh is or are ready for occupancy." 

The said Construction Company entered on the performance of 
such contract, taking possession of the premises for the ptirpose, and 
February 17, 1917, entered into a contract with Trussed Concrète 
Steel Company, of Youngstown, Ohio, now Truscon Steel Company, 
and hereafter called Steel Company for brevity, by which said Steel 
Company was to furnish for use in the construction of such buildings 
certain steel Kahn bars, rib bars, Floretyle, Hy-Rib and round rods, 
f. G. b. cars at its works, Youngstown, Ohio, freight allowed to Schen- 
ectady, N. Y., at the agreed price of $2,025, "net cash 30 days from 
date of such invoice or 1 per cent, for cash 15 days after deducting 
freight." 

The Steel Company shipped the steel to the Construction Company 
in two lots, one March 21, 1917, and the other March 23, 1917, over 
the New York Central Railroad lines, consigned to J. F. Growe Con- 
struction Company, at Schenectady, N. Y., as per agreement. 

One shipment, that of March 23d, reached Schenectady April 2d, 
and was unloaded and placed on the premises where such buildings 
were being erected April 3 or 4, 1917; the other shipment, that of 
March 21st, reàched Schenectady April 9th, but was not placed on 
such premises, but was unloaded by the railroad and placed in its 
freight house, under its rule that part of a carload of freight shall be 
unloaded at the freight house, regardless of shipping directions to the 
contrary. 

The carload last shippe'd, but first to arrive at Schenectady, was 
invoiced at $1,445.34, and the part of a carload first shipped, and re- 
ceived at Schenectady April 9th, invoiced at $579.66. When this con- 
tract was made between the Steel Company and the Construction Com- 
pany, the latter was actually insolvent and knew the fact, but the Steel 
Company was ignorant of such fact, as was Vrooman. 

In 1915 the Construction Company, through the Bradstreet and 
Dun commercial agencies, had communicated to the trade generally, 
or put in the way of being communicated to the trade, or ail who should 
inquire, materially false and untrue statements and représentations 
as to its fînancial condition and ability, representing its total assets 
as $36,671.74 and its total liabilities as $7,846.35. Before entering 
into the contract the Steel Company procured from thé said commer- 
cial agencies reports as to the financial condition of the Construction 
Company, which, based on such financial statements made by the 
Construction Companv and subséquent information, showed its assets 
as $38,671.74 and its liabilities as $30,825!39. . 

The agent of the Steel Company testified that in originally making . 
the contract of sale of this steel he relied wholly on thèse reports. It 
is undoubtedlytrue that he did. In fàct,' the Construction Cbmpajày 
was insolvent then and at ail subséquent dates, and knew it. '' 

Shortly before. April 2, 1917, Smith,, the duly authorized agent of the 
Steel Company, ■ le^rned that a lien h,ad been placed on spme.ofpthe 
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property of the Construction Company. He made an unsuccessfui 
search for Growe, of the Construction Company, and, being unable to 
find him, he went to Mr. Shaffer, who was the treasurer of the Con- 
struction Company, for information as to its financial condition, when 
the f ollowing conversation took place : 

"A. I went to the office of the Growe Construction Company In Alban.y. I 
asked for Mr. Growe, and I was told that he was not there, but that the 
treasurer, Mr. ShafCer, was thére. I had a talk with Mr. Shaffer. I asked 
hlm what there was to the lien that had been flled against the property In 
Albany on whieh the Growe Construction Company were doing the work. He 
said.that that lien meant absolutely nothing; that it was merely a petty 
misunderstandiug between Mr. Crannell and Mr. Growe; that Mr. Crannell 
and Mr. Growe had between thëmselves, verbâlly agreed upon the settlement 
of it, whlch Mr. Crannell afterwards put Into a letter and sent to Mr. Growe, 
asking Mr. Growe to verify their understanding by signing it; that Sir. 
Growe had been too busy to take it np, or overlooked sending It back to Mr. 
Crannell; and that Mr. Crannell had filed this lien, or caused thls lien to be 
flled. I said: 'I want to know what efCect that has on the company.' 'Why,' 
he sald, 'that has no effect on the company.' I said: 'I am hère as the Crédit 
Department, because we hâve got sorae goods on the way hère to you, and I 
want to know about that lien.' He said : 'I know ; the goods are there in the 
freight sheds.' 

"Q. Had the goods been delivered at that time? 

"Mr. Hatt: I object to that as calling for a conclusion." 

(Sustained. Exception.) 

"Q. Did Mr. Shaffer say whether or not they had received the goods whieh 
you had shipped to themî 

"Mr. Hatt: I object to that as improper. He has testified that Shatter 
told him that the goods were at the freight house." 

(Overruled. Exception.) 

"A. He specifically said the goods were still at the freight house, and 1 
called his attention to the part of our contract, as a reason for my being 
there — 

"Mr. Hatt: I object to that as improper and move to strike it out." 

(Overruled. Denied.) 

"Q. State anything you said, Mr. Smith, or he to you, on the subject of 
this shipment or their crédit. A. When he said that the lien had no effect 
upon the company, I said that I wanted to know its bearing upon the com- 
pany, because we had some goods on the way that if there was trouble, 1 
could stop in the delivery, and he answered not to do that; that they had 
had trouble enough with the strike, and their goods were a couple of weeks 
late in getting hère anyway. Then he went on to tell about the strike ; that 
the workmen had asked for more money, and he had refused to grant it, but 
that he was going over the next day, and he was quite confident he could 
compromise with them and get them back on the job at once. But I kept 
at him on the effect on the company of the lien. 

"Mr. Hatt: I move to strike that out as improper." 

(Granted.) 

"Mr. Riegelman: I consent to it. 

"Q. State what you said and he said about anything that took place, but 
not the effect. A. I asked him, 'How about the payment of our accountv 
and he said, 'Don't you worry about the account. The company Is flnancially 
responsible. We hâve property. We hâve money to take care of your bill 
when it Is due, or within a very few days, and the strike is the reason. If 
there Is any delay.' 

"Q. Did you do anything at that time to stop the delivery of the goods? 
A. No, sir." 

This conversation and the statements then made must be considered 
in connection with the information before received by Smith from the 
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commercial agencies and which had been communicated to them by 
the Construction Company. The Construction Company was then ,in- 
solvent, and it and its officers, including the treasurer, knew that fact- 
The Steel Company, represènted by Mr. Smith, relied on the state- 
ments made by its treasurer, sustained, as he believed they were, by 
the prior représentations obtained through the commercial agencies, 
and took no steps to protéct its rights with respect to such property, 
believing the Construction Company was sblvent and that the steel 
would be paid for as the bills came due, and that the Construction Com- 
pany had the financial ability to pay. The steel was then en route to 
Schenectady, and if the truth had been told by the treasurer to Mr. 
Smith it could hâve been stopped, and would hâve been stopped in 
transit before reaching the premises of Vrooman as to the one ship- 
ment, or the freighthouse of the railroad company as to the other 
shipment. April 11, 1917, Vrooman served the following notice on a 
bookkeeper of the Construction Company, but it is not shown that 
such bookkeeper was authorized to receive same, or that it ever came 
to the notice or knowledge of any officer of thé Construction Com- 
pany. Such notice was as follows : 

"J. F. Growe Construction Ce, Albany, N. Y.: You are hereby Informed, 
tliat I, the owner o( tlie property désigna ted as 247 Dock street, Schenectady, 
N. Y., do hereby give you notice to continue worli and résume same, for 
which work you are under coutract with me, and wliicli contract is dated 
February 17, 1917. You are further informed that according to the terms 
of said contract, as set forth in article V of tliat instrument, I shall terminate 
your employment, shall enter and take possession of the premises, for the 
purpose of completlng the work included under tliis coutract, of ail ma- 
terials, tools, and appliances thereou, and shall employ any other person or 
persons to finish the work and furnish niaterials tlierefor, at your expense, 
unless you proceed with such work within tliree days from this date. 

"[Sigued] Wm. G. Vrooman. 
"April 11, 1917, Schnectady, N. Y." 

April 14th Vrooman took possession of the property placed on such 
premises by the said Construction Company, including the steel re- 
ceived from the Steel Company that had been placed there. On the 
same day, April 14th, a créditer, through Miller & Golden, attorneys, 
who also represènted Vrooman, brought suit against the Construction 
Company, and in such suit attached the steel in the railroad freight 
house. The freight charges were not paid, but the agent of the rail- 
road company was notified of the attachment and such steel was seg- 
regated. 

On the same day, April 14th, a pétition in bankruptcy against the 
Construction Company and an application for the appointment of a re- 
ceiver of its property were duly executed, and on the 16th of April 
presented to and filed with the clerk of the United States District Court, 
Northern District of New York, and on the same day B. J. Savage, 
of Albany, N. Y., was duly appointed receiver of the property by the 
District Judge, and on the same day he duly qualified and took posses- 
sion of the property of the alleged bankrupt situated at Albany, N. Y. 
He made an inventory April 18th, and an appraisal, and claimed and 
demanded ail of such steel. 
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April 14th, Mr. Smith, the said agent of the Steel Comiîany, learned 
that the Construction Company was in financial difficulties, and di- 
rected Mr. Tillott, ati attorney, to file a mechanic's lien on ail such 
steél, which'he did on the 16th of April, but after such receiver was 
appointed. The order appointing the receiver authorized him to take 
possession of ail property of the alleged bankrupt, and contained the 
usual injunction clause against ail suits and interférence with its prop- 
erty. The attachment suit went to judgment April 20th, and a sale 
was advertised, fout not made ; but I do not see as that is material, 
as no one claims tide under or through that suit, and the attachment 
cléarly was vacated by the bankruptcy proceedings, in which adjudica- 
tion followed in due course. 

The Steel Company had no knowledge of the insolvency of the 
Construction! Company until after the pétition in bankruptcy was filed. 
It had some information which put it on inquiry, and it applied for 
information to the officer of the company who should hâve known, 
and who did^know, and who made to it false and misleading statements 
and représentations, upon which it relied, and because of which, as 
stated, it failed to act for the protection of its rights and stop the steel 
in transit. March 30th, on a certificate of work donc, Mr. Vrooman 
paid the Construction Company, now bankrupt, the sum of $1,581, the 
amount due from him on the contract at that time. This did not in- 
clude any estimate or paymcnt on account of any of this steel. It 
had not then been received at or 6n the premises, The railroad com- 
pany notified the Construction Company of the arrivai of the steel 
at its freight house, which was unloaded there ; but that company did 
not pay the freight or charges or take it away. April 18th the Steel 
Company filed a second notice of lien, and on April 23d a third notice 
of lien, on this steel. April 2Sth the Steel Company notified the rail- 
road company of its élection to stop in transit ail the steel shipped by 
it to the Construction Company, tendered payment of ail transporta- 
tion and other charges thereon, and demanded delivery of same, which 
the railroad company refused. The attachment suit and proposed 
sale thereunder was subsequently abandoned. April 28th the Steel 
Company commenced a replevin suit against the railroad company and 
its agent, paid the charges and demurrage, and obtained possession of 
the steel at the freight house. 

Q,n or about May 2d the Steel Company, through Mr. Smith, its 
crédit agent, who had been making inquiry, obtained further informa- 
tion as to the situation and information as to the insolvency of the 
Construction Company, and May 4th served on Vrooman, and May 
5th on the receiver, due notice of claim of title to ail of such steel. 
The Construction Company had ceaséd work on the contract as early 
as April llth or 12th. 

May 5th the Construction Company was duly adjudicated a bankrupt 
on the pétition filéd April I6th, and in due course Mr. B. J. Savage, 
the receiver, was appointed trustée and duly qualified. The replevin 
action wàs then discdntinued, and the steel seized in that action by 
agreement was stored in the name of the receiver, where it now re- 
mains, subject to adjudication as to ownership. In the meantime, with- 
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out préjudice to the rights of the parties or daims of ownership, Mr. 
Vrooman had been permitted to use the steel placed on his premises 
in the construction of his building. 

A stipulation in writing was entered into by Vrooman, the Steel 
Company, and the trustée as f ollows : 

"Whereas, a pétition in involuntary bankruptcy was filed lierein April 16, 
1917, and on the same day order was duly niade appointing B. Jermain 
Savage receiver herein, who on the same day duly qualitied as such ; and 
whereas, Trussed Concrète Steel Company, of Youngstown, Oliio, had raade 
two shipments to said J. F. Growe Construction Company of steel bars, métal 
lath, hy-rlbs, floretyle, and the like, for use In a certain contraet between 
said J. F. Growe Construction Company and William 0. Vrooman for the con- 
struction of a building on Dock street, in the city of Schenectady ; and where- 
as, at the date of the appointment of a receiver aforesald one of said ship- 
ments had been delivered on said job, and the other of said shipments was 
contained in the freight liouse of the New York Central Railroad Company at 
Schenectady, New York ; and whereas, said Vrooman claims title to the 
aforesald materlal delivered on the job ; and whereas, said Trussed Concrète 
Steel Company claims title to ail of the aforesald materlal; and whereas, 
the receiver, pvirsuant to the terms of the order appointing him receiver, has 
asserted and claims title to the aforesald property; and whereas, It is In 
the Interest of ail parties that the question of the ownership and right to 
possession of said property should be speedlly determined: 

"Now, therefore, said Trussed Concrète Steel Company, by Thomas R. Tll- 
lott, its attorney, said William C. Vrooman, by Arthur S. Golden, Bsq., his at- 
torney, and said receiver, by George J. Ilatt, 2d, his attorney, hereby stlpulate 
that an order of référence niay be olitained forlhwith, without further no- 
tice, referring it to Edwin A. King, Esq., référée in bankruptcy, as spécial 
master, or such other spécial master as the court niay appoint, to hear the 
testimony of the parties hereto and of any witnosses that may be called 
before said spécial master, and detei'mine the question of the ownership and 
right of possession to ail of the aforesald material so shipped by said Trussed 
Concrète Steel Company to the bankrupt, reserving ail rights to review and 
appeal from décision of said spécial master to ail higher fédéral courts and 
judges, and that property be held to await the décision of appeal, if any be 
taken. 

"Dated May 9, 1917. 

T. R. Tillott, 

"Attorney for Trussed Concrète Steel Comi^any. 
"Arthur S. (îolden, 

"Attorney for William C. Vrooman. 
"George .T. Ilatt, 2d. 

"Attorney for Itecoiver." 

Mr. Vrooman claims, first, as to the steel delivered on his premises, 
that under his contraet with the Construction Company he had the 
right to take possession of such steel on his premises as against it 
and as against the Steel Company, and hold same, and that he had and 
has an équitable lien thereon in any event, as he took possession of 
same prior to the filing of the pétition in bankruptcy. His contraet was 
not filed as a chattel mortgage, and there was never any delivery to 
Vrooman, and the property was not in existence when the contraet was 
made. It was after-acquired property. As to the steel delivered on 
Vrooman's premises, the trustée claims it was sold under a valid con- 
traet of sale, and shipped and delivered to the Construction Company ; 
that on adjudication and his appointment as trustée the title vested 
in him as of the date of filing the pétition or adjudication, at least, 
256 F.— 58 
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and that Vrooman bas no title or claim superior to his ; and also that 
there were no fraudulent représentations or statements which justified 
a rescission of the sale, and that, had there been in the first instance, 
the sale was not rescinded for fraud, but that the Steel Company 
elected one of two remédies, that of filing a lien, thereby recognizing 
title in the Construction Company, and must pur sue that remedy or 
none. 

The Steel Company claims that it was induced to enter into the 
contract of sale by fraudulent représentations; that it had the right 
of stoppage in transit; that it was induced by fraud and fraudulent 
représentations and concealment of the truth to forego the pursuit 
and enforcement of such remedy at that time, and that on discovering 
the f acts it had the right to rescind the contract for fraud and reclaim 
the property and that it could hâve donc this against the Construction 
Company, and would hâve donc so in the first instance but for the 
misrepresentations made about April 2d, and that the trustée has no 
greater rights than the Construction Company had; also that on 
learning ail the facts, which it was diligent in doing, it had the right 
to abandon its liens, or notices of liens, and pursue its true remedy, 
justified by the facts which subsequently came to its knowledge, and 
rescind the contract of sale for fraud. As to the steel unloaded at the 
freight office the Steel Company makes the same claim of fraud and 
that it had the right of stoppage in transit and exercised the right while 
the Steel was in transit, it never having reached or been delivered to 
the Construction Company. 

The trustée in bankruptcy claims, first, there was no fraud which 
would justify such action, and, second, that the steel was in légal ef- 
fect delivered when put in the freight house, and title then passed, 
and, third, that the Steel Company had and has elected another remedy, 
that of lien filed, thereby recognizing title in the Construction Com- 
pany, and must abide by such élection. 

[1] First. When a party has two remédies, one being inconsistent 
with the other, and he knows ail the material facts and elects to pursue 
one of such remédies, he cannot afterwards turn around and pursue the 
other; but an élection made in ignorance of material facts does not 
bind and preclude the party from abandoning the one and pursuing 
the other. Dickson v. Patterson, 160 U. S. 584, 591, 592, 16 Sup. Ct. 
373, 40 L. Ed. 543; Hays v. Midas, 104 N. Y. 602, U N. E. I4l ; E. 
C. Foundry Co. v. Hersée, 103 N. Y. 25, 9 N. E. 487; 15 Cyc. 261, 
and cases there cited. 

If a contract to sell and deliver property is induced by materially 
fraudulent représentations, the seller, on discovery of the fraud, has 
the right to rescind and refuse to perform further, and even reclaim 
the property already delivered. He may waive the fraud, of course, 
and sue on contract for the purchase price, or pursue any of the ordi- 
nary remédies, and thereby treat the sale as valid and as having passed 
the title. But if he acts in ignorance of the facts, and acts promptly 
on discovery thereof, he has not lost his right to rescind, even if he 
had instituted other proceedings on the assumption the contract was 
valid and free from fraud. See cases cited. 
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In Dickson v. Patterson, supra, Mr. Justice Harlan delivered the 
opinion of the court and said : 

"But there are other considérations whicli preclude Patterson from Insist- 
ing that Dickson made liis élection of remédies, and must abide by that élec- 
tion. During the correspondence that tooli place between the parties In 
1886, Dickson, so far as the record shows, was not aware that the sale and 
conveyance to Boehme was merely fictltious, and in exécution of Patterson's 
scheme to defraud hlm. Patterson assured him that that sale was a real 
one, and there is no proof to show that Dickson, at the time, knew or be- 
lleved anything to the contrary. If it was a real sale, Dickson, liavlng 
.ioined in the deed to Boehme, could not go behind it, uniess he could show 
that the latter dld not purchase In good falth. But, from what Patterson 
wrote to hlm, he had no reason to doubt the validity of the sale to Boehme. 
Besides, Patterson Induced Boehme to Inform Dickson by letter that the 
amount paid was only $6,000, and that It was changed in the deed to iflO.OOO 
at his (Boehme's) request, and that Patterson was an honest man, witli a 
good réputation. AU this was well calculated to make the impression upon 
Dickson that the only relief he could hâve against Patterson was to obtain 
an accounting, and a decree or judgment for such additional sum as was 
justly due him. 

"After the correspondence between the parties ended in the latter part of 
the year 1886, the plaintiff, as we must assume from the record, ascertalned 
for the first time ail the facts as they are now disclosed, and, without un- 
reasonable delay, commenced the présent suit. We should not be justltled by 
the record in saying that he had, for any considérable time before the bring- 
ing of this suit, such knowledge of ail the circumstances of this transaction 
as enabled him to know with certainty what his rights were, and to déter- 
mine what course should be taken to vindicate them. If, as the évidence 
shows, the real facts were concealed from him by one from whom he had 
reason to expect a frank disclosure of ail the materlal circumstances as they 
occurred, he Is not, for that reason — no rights of innocent third parties hav- 
ing intervened — to be denied the fuUest relief to whlch according to the prln- 
ciples of equity he is entitled." 

In E. C. Foundry Co. v. Hersée, supra, the Court of Appeals of 
New York held : 

"The mère brlnging of an action for the price of goods sold ♦ • • is not 
a blnding élection of remédies, or a waiver of right to rescind the sale on 
the ground of fraud," uniess the action was broiight wlth knowledge of the 
fraud. 

In Hays v. Midas, supra, the same court held : 

"Where a vendor brought an action to recover the prlce of goods sold, and 
obtalned an attachment therein, on the ground that the défendant had re- 
moved and disposed of his property with intent to defraud his crèdltors, 
which was levied on property of the défendant, but nothing was obtalned by 
plaintiff under the attachment, and sald action was subsequently discontinued, 
by order of the court, on notice to the défendant, held, that plaintiff was 
not precluded thereby from rescinding the sale, on the ground that it was 
induced by fraud on the part of the vendee, and from brlnging an action to 
recover the goods sold, in the absence of proof that the vendor brought the 
first action with knowledge of the fraud." 

[2] In the instant case the évidence shows that when the Steel Com- 
pany filed its Hens it was not fully informed as to the facts. It knew 
the représentations made, but did not know their falsity. The Com- 
pany has not tried to enforce such liens. On learning the facts, it gave 
notice of rescission and claimed the property. If the treasurer of the 
Construction Company, as was his duty, had informed Mr. Smith of 
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the facts as to fhe financial condition of the company, instead of mak- 
ing materially untrue and misleading statements, the Steel Company 
would hâve been in position to act intelligently, rescind the sale at 
that time (April 2d), and stop the steel then in transit, which had not 
been received and none of which was in the f reight house. It was on 
April 3d or 4th that the larger shipment was unloaded on Vrooman's 
premises. Of course as to that steel the représentations made April 2d 
l3y the treasurer materially affect the question of stoppage in transit. 
Misled by untrue statements, the Steel Company was groping in the 
dark, and is not now estopped to assert the right of rescission and re- 
claim the property as between itself and the trustée in bankruptcy. 
No right of creditors represented by the trustée hâve intervened. The 
rights of the trustée to hold the property are precisely the same as the 
rights of the Construction Company would hâve been, if bankruptcy 
proceedings had not been instituted. Thompson v. Fairbanks, 196 U. 
S. 516, 526, 25 Sup. Ct. 306, 49 L. Ed. 577; Hurley, as trustée, etc., v. 
Atchison, etc., 213 U. S. 126, 133, 29 Sup. Ct. 466, 53 L. Ed. 729, where 
the Suprême Court quoted with approval from In re Chase, 124 Fed. 
753, 755, 59 C. Ç. A. 629, 631, as follows : 

"It js settled tlisvt a trustée in baiikrnptcy lias no equities greater than 
those of tlie banknipt, and that he will be ordei'ed to do tuU jxistice, eveii 
in sonie cases wbere tlie circumstances would give rise to no légal rlglit. 
and, perhaps, uot even to a right which could be enforced in a court of 
equit.v as against an ordinary litigant. Williams' Law of Bankruptcy (7tli 
Ed.) 191. Indeed, bankruptcy proceeds on équitable principles so broad tluit 
it will order a repayment when such principles require it, notwlthstanding 
the court or the trustée may bave received the fund without such compulsiou 
or protest as is ordinarily required for recovery in the courts either of com- 
mon law or chaneery." 

And from Thompson v. Eairbanks, supra, as follows: 

"Under the présent Bankru])tcy Act, the trustée takes the property of tbe 
bankrupt, in cases unaffected by fraud, in the Sanie pllght and condition that 
the bankrupt himself held it, and subject to ail the equities impressed upon 
it in the hands of the bankrupt, except in cases where there bas been a 
conveyance or incunibrance of the property which is void as against tlie 
trustée by soine positive provision of the act." 

In the instant case the full carload of steel arrived at Schenectady 
April 2d, the same day Mr. Smith had his talk with the treasurer of 
the Construction Company, but it was not unloaded or placed on 
A'rooman's premises until April 3d or 4th. It was on a siding probably. 
It may hâve been near the freight house. Probably the treasurer knew 
of its arrivai, as he said it was there, but Smith did not. In any event 
this carload of steel had not passed from the possession of the railroad 
company into that of the Construction Coriipany. ;Theré was time and 
opportunity to stop its delivery, if Smith had been correctly informed 
as to the financial condition of the company. Smith had learned facts, 
or a fact, which put him on inquiry, and he made inquiry. He was 
misinformed by the Construction Company. He was thereby deprived 
of his opportunity to stop the delivery of the steel to an insolvent con- 
eern. Title had not then passed, as delivery had not been made. 

[3,4] As to the other steel, which arrived on the 7th or 9th, the 
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title ncver passed to the Construction Company. It did not pay the 
charges or take it away from the railroad company. It never passed 
to its possession. The Construction Company was not entitled to the 
possession thereof until it did pay the charges. See In re N. Y. H. F. 
G. Co., 169 Fed. 612, 95 C. C. A. 140; In re M. Burke & Co. (D. C.) 
140 Fed. 971. As to this steel there was an anticipatory breach of the 
contract by the Construction Company on the 16th day of April, 1917, 
which in any event entitled the Steel Company to rescind and take that 
propertv. Central Trust Co. v. Chicago Auditorium, 240 U. S. 581, 
591, .592, 36 Sup. Ct. 412, 415 (60 L. Ed. 811, L. R. A. 1917B, 580). 
Says the court : 

"Proœedings, whethor voluntary or involuntary, resuUlng in an adjudi- 
cation of bankraptcy, are tlie etiuivalent of au anticipatory breacti of an 
executory agreeuient." 

And when one party to a contract breaches it the other may rescind. 

[5] As to the fraudulent représentations, the spécial master was of 
the opinion that, because the information was given the commercial 
agencies back in 1915, the Steel Company could not rely on them, but 
siiould bave made further inquiries. We corne, then, to the untrue 
and fraudulent statements of April 2d, made to Mr. Smith, and are 
led to incjuire what effect the.se statements had. If the information 
derived from the commercial agencies did not constitute a fraud, what 
right did the Steel Company hâve on April 2d? Was it the right to 
slop the steel in transit? On what ground did the Steel Company bave 
the right to stop delivery of the steel then on the cars and at Schenec- 
tady? On the morning of April 2d the contract of sale was valid and 
binding, says the spécial master. There had been no false représenta- 
tions on which the v'^teel Company could rely to avoid the sale or con- 
tract, is the holding. The steel was sold by the Steel Company and 
purchased by the Construction Company and shipped on a 30 days' 
crédit. This time had not expired. But in fact the Construction Com- 
pany was insolvent ail this time, and was insolvent when the steel 
was shipped, and at al! times thereafter. Of this the Steel Company 
liad no notice or knowledge until just prior to April 2d, when it re- 
ceived some information indicating possible insolvency. Had the 
Steel Company been correctly informed on the subject, it would hâve 
been justiiied in refusing to ship the steel, except on payment in ad- 
vance. As the facts were, the Steel Company had a right to stop the 
steel at any time while in transit, as the Construction Company was in 
fact insolvent. Willis v. Glenwood ;Cotton Mills (D. C.) 200 Fed. 301, 
305 ; 35 Cyc. 493, 494, and cases there cited. 

The law is correctlv stated in Wilîis v. Glenwood Cotton Mills (D. 
C.) 200 Fed. 301, 305, 306, thus : 

"The si'llcr's lien on a sale of .chattols exists at common law wittiout, any 
express ilgrecmêiit, and is impUcdly a jiart of evcry contract of sale Qf per- 
soual property. It may be delined as tlie right on tlic part of the seller to 
retain iwssession of the chattels sold until tlie price is paid. ïhié rlglit 
contiiiues nntil delivery of the goodis to the purcliaser, unless It is dlvested 
by any agreenieut express or implied. It is divested.or waived wherèthe 
sale, although !\bsolnte, is on crédit, to be paid at a fixed future . date. Eyen 
in. this case, howeyer, if the goods havç nqt been actually delivered to. fhe 
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purchaser, arid the purchaser becomes insolvent before payment, the lien or 
right Is revived. It exista or revives, as betvveen seller and purchaser, un- 
less actual or constructive deliyery bas been niade to the purchaser. Al- 
though the goods bave been delivered to a carrier for transportatlou, con- 
slgned to the purchaser, yet if the purchaser becomes insolvent prior to the 
delivery to him by the carrier, the rlght or lien of the seller revives, and 
can be exerclsed under the rule of law known as stoppage in transitu ; the 
right of stoppage in transitu being an équitable extension of the princlple 
of the seller's lien for unpaid purchase money. 

"Upon a sale of chattels, the seller bas the right to retain possession untlt 
the purchase price bas been paid. If he has parted with the possession, so- 
far as to deliver the chattels to a carrier, conslgued to the purchaser, he has 
still the right to withhold or reacquire possession upou the purchaser's in- 
solvency prior to the carrier's delivery to him. This right is walved by an 
absolute sale, eoupled with an extension of the time of payment for a deti- 
nite fixed period, but althongh walved, revives upon the purchaser's Insol- 
vency prior to delivery to him, provided the right of innocent bona fide third 
purchasers may not bave intervened." 

Says 35 Cyc. 494, 495 : 

"The right of stoppage in transitu arises only on the buyer's Insolvency;. 
but if such insolvency exists, and the whole price has not been pald, the 
right of stoppage arises, whether the sale is on crédit or not. It is Imma- 
terial whether the Insolvency arose after, or exlsted at the time of, the sale, 
provided it was at that time unknown to the seller ; but if the Insolvency is 
known to the seller at the time of the sale he cannot exercise the right. 
Direct proof of Insolvency, such as an adjudication of bankruptcy or insolv- 
ency, is not essentlal ; but the insolvency may be shown by circumstances, 
insolvency with respect to stoppage in transitu meaning a gênerai inablllty to 
pay, as shown by stoppage of payment, and it lias even been held that It Is 
sufficient to show that the buyer Is embarrassed and probably not able to- 
pay hls debts." 

The Steel Company, informed of the attachment levied on the prop- 
erty of the Construction Company, which was in fact insolvent, and 
thus put on inquiry and seeking to inform itself, to the end that it 
might assert and exercise its rights and stop the steel in transit, and: 
none of it had then been delivered, went to the treasurer of the Con- 
struction Company and sought the facts, but was denied correct in- 
formation, and instead given false and misleading information, and 
induced to believe the company solvent, and hence it did not then 
exercise its right of stoppage in transit and notify the carrier to' re- 
tain possession. 

[6] This Steel was in transit until actually delivered and turned 
over to the Construction Company. Mère arrivai at or on the prem- 
ises of the carrier did not terminate the transportation and right of 
stoppage in transit. "Transit includes, not only carriage of goods to 
destination, but delivery there according to the terms of the contract." 
35 Cyc. 499, and cases cited. So the seizure of the steel on an at- 
tachment by a creditor of the Construction Company did not end trans- 
it. 35 Cyc. 500, and cases cited. Thèse materially false représenta- 
tions injured the Steel Company, induced it to forego its rights, and' 
enabled the Construction Company to obtain possession of the car- 
load of steel placed on Vrooman's premises. Thèse représentations 
furnish ample ground for rescission and réclamation of the steel, so 
far as the bankrupt and its receiver and trustée are concerned. 

[7] What right did Vrooman gain by the unloading of the carload- 
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of Steel on hïs premises as against the Steel Company? He does not 
occupy the position of a purchaser in good faith and for value. He 
had not made any advances on this steel. It or its value had not been 
included in any estimate. Vrooman's contract had not been filed as 
a chattel mortgage. This steel was not in existence when the con- 
tract was made between Vrooman and the Construction Company. It 
was of a peculiar type, and was to be made to fit this particular job. 

I discover no ground on which it can be held that Vrooman had 
orhas an équitable lien or claim on this steel, or any of it, as against 
the Steel Company, induced as it was to part with possession and 
permit unloading under the circumstances described. The foUowing 
cases are décisive on this point: Titusville Iron Co. v. City of New 
York, 207 N. Y. 203, 100 N. Ë. 806; In re P. J. Sullivan Co., Inc., 

254 Fed. 660, C. C. A. (C. C. A. 2d Circuit), affirming same 

case (D. C.) 247 Fed. 139. In the Titusville Case the city of New 
York occupied the same position with référence to the property in 
question that Vrooman does hère. In the Sullivan Case the city of 
Syracuse occupied the same position Vrooman does hère. In both cas- 
es the contract between the owner of the premises and the contracter 
was substantially the same as hère. 

In the Sullivan Case the city of Syracuse was the owner of the 
premises on which the building was being erected and on which the 
contracter had placed the property in question for use in erecting the 
building. There, as hère, such property had not been incorporated in 
the building. In that case it was the trustée or receiver of the con- 
tracter who claimed the property had not passed to the city or owner 
of the premises. In that case, as hère, the contracter had made de- 
fault in performing his contract, and the city claimed the property, and 
in fact took it and used it in completing its building after the contrac- 
tor's default, by consent and direction of the bonding company. There 
a bonding company for the contracter had entered into the agreement 
as to the property for its own protection as surety for the contracter, 
and it was liable te the city for the contractor's default. It was held 
neither the city nor the bonding company could hold the property as 
against the trustée in bankruptcy ef the contracter. The contracter 
had net surrendered possession, but such possession was taken by the 
city by direction ef the bonding company, which claimed under its 
agreement that it could do so in case of the contractor's default. 

Hère Vrooman's contract was with the contracter, and in case of its 
default was permitted and autherized by the agreement to take pos- 
session of any property placed en the premises by such contracter. 
Hère the trustée in bankruptcy ef the contracter claims the property. 
He is entitled to it as against Vrooman, as is the Steel Company. Hère 
Vrooman claims the steel actually placed on his premises under his 
agreement with the contracter. The Steel Company is a créditer, and 
claims such property as against the trustée in bankruptcy because of 
the frauds committed and the insolvency, and as against Vrooman en 
the ground he never got title, as he is not a purchaser in good faith 
for value, and his agreement was not recorded or filed, se as to become 
effective as a chattel mortgage. There was no présent considération 
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between Vrooman and the Construction Company, and no présent sale, 
and there was no delivery by the Construction Company to him. liav- 
ing taken possession ôf the premises and ail property thereon, on the 
14th of April, before the actual filing of the pétition in bankruptcy, 
if the question were simply between Vrooman and the Construction 
Company, and it had no creditors, it may be that Vrooman could hold it. 
It is not necessary to décide that question. The Construction Com- 
pany is in bankruptcy and insolvent, and the Steel Company is a crédi- 
ter, and the trustée claims the steel as against Vrooman, and also 
against the Steel Company. Vrooman claims it against both. The 
Steel Company claims it against both the trustée — that is, the Construc- 
tion Company- — and Vrooman, who gains his right, if any, from the 
Construction Company. AU the equities are with the Steel Company, 
and I think In re Chase, 124 Fed. 753, 59 C. C. A. 629, 631, quoted and 
approved in Hurley, as trustée, v. Atchison, etc., 213 U. S. 126, 133, 29 
Sup. Ct. 466, 53 L,. Ed. 729, and hereinbefore cited and quoted, pe- 
culiarly applicable to this. case. A court of bankruptcy is a court of 
equity, and may apply and enforce équitable remédies. 

I think the conclusions of the spécial master are correct and that his 
décision as to title should be confirmed and affirmed, and that the Steel 
Company should be awarded the steel in question, which means tl'i;il 
Vrooman, claimant of the larger shipment, which was placed on his 
premises, must pay therefor. The case is complex in many of its as- 
pects, and the payment of the fées of the spécial master, already paid 
by the Steel Company, will be divided between that company and thf 
bankrupt estate, each paying one-half, and the Steel Company will re- 
cover of the trustée one-half thereof, who will pay same as an expense 
of administration. 

There will be a proper decree accordingly. 



In re MARDENFELD. 

(District Court, K. D. New ïork. Mardi 2G, 1919.) 

Bankruptcy ®= 136(1) — Contempt or Bankrtjpt— Use of Propeety After Pé- 
tition FiLED. 

Bankrupt, who, knowiiig he was bankrupt, after pétition was filed 
against him, amounting to an attachment and in.1unction, and after cus- 
todian of his property was appolnted, to his li;naw)edge and wltli his con- 
sent, used money, wliicli he did not disclose, for living expenses of him- 
self and family and In isaying claims against hlmself, before the delayed 
adjudication, and appointment of a trustée, and then sliows his inability 
to retum it or restore the amount, his whole conduct showing a purpose 
to defraud his creditors and impose on the offleers of the court, may be 
punlshed for contempt. 

In Bankruptcy. In the matter of Louis Mardenfeld, an individual, 
trading as Mardenfeld & Grossman, bankrupt. Findings and recom- 
mendations of référée approved and confirmed. 

Motion to conflrm the report: of Hon. James A. Van Voast, as spécial master, 
and return of order to show cause why the above-named bankrupt, Louis 

(gz:»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Mardenfeld, should not be piinished for coiitempt for neglecting and falling 
on demand to pay over to Thomas R. Tillott, trustée in the above-entltled 
matter, tho sum of $1,328.13, money of the bankrupt in his hands on thè 
day the pétition in bankruptey was filed, and whicli snm he proceeded to spend 
in paying certain claims, paying his attorney and in the support of himselt 
and liis family. The question now before tlie court is whether or not svich 
report sliould be approved and confirmed, and an order niade puiiisliing the 
banlcrupt. 

Del B. Salmon, of Schenectady, N. Y., for trustée. 
Harry G. Coplon, of Schenectady, N. Y., for bankrupt. 

RAY, District Judge (after stating the facts as above). The facts 
in this case are not involved. A short time before the involuntary 
pétition in banl<ruptcy was filed the now bankrupt had a fire in hif 
store at Gloversville, N. Y., and there came due him f rom the insuranCv 
Company for loss on account thereof over $3,600. He was also run ■ 
ning a store in Schenectady, N. Y., in which he had a small stock of 
goods, worth $1,400. It would seem he was having some talk with 
certain of his creditors as to a composition, as he had had communica- 
tion with a lawyer in New York City named David Geiger, who rep- 
resented some of his creditors. On the 20th day of December, 1918, 
a draft payable to said now bankrupt came into his possession for the 
sum of $1,328.13 in part payment for such fire loss. The now bank- 
rupt had employed one Harry G. Coplon of Schenectady, N. Y., as 
his attorney in said matter, and ail three knew that bankruptey pro- 
ceedings were contemplated and threatened. 

On the morning of December 21, 1918, Geiger in person appeared at 
Utica, about 250 miles from New York City, and filed with the clerk 
of this court an involuntary pétition in bankruptey against Mardenfeld, 
and then on the same day went to Solienectady and saw Coplon and 
informed him of the filing of such pétition. Although Coplon, attorney 
for said Mardenfeld, saw him the same day or the next day, he in- 
sists in open court that he did not inform Mardenfeld of the filing of 
such pétition. If he did not, he failed in his duty to his client and to 
the court. The statement is not crédible. Geiger did nothing further 
after seeing Coplon, and service of the subpœna was not made on the 
alleged bankrupt until December 23, 1918, although his whereabouts 
were well known. 

On the motion to confirm, and on the return of the order to show 
cause, the bankrupt, later adjudicated such, files an answer, in which 
he admits the receipt of the draft for $1,328.13 on the 20th day of 
December, 1918, and says: 

"The respondont beroin. at tlie tiuic said draf( was received by him. did 
not l^iiow that an iiivoUiutary pétition in bankrujitcy was to be tiled against 
liim ou tlie 21st day of December, 1918." 

He does not say when he heard one had been filed. He also says 
m his answer he was not requested by any one, or notified, that he 
should turn over the draft or its proceeds until February 3, 1919. He 
also States that from December 21, 1918, until February 3, 1919, he 
was endeavoring to secure a composition settlement with his creditors, 
and that he believed such a settlement would go through, and that for 
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that reason he used the said moneys, proceeds of such draft, in the 
manner stated, including the necessary support of himself and family. 
He says he expended the money as follows : 

Paid Harry G. Coplon, atforney $ 500 00 

Paid his wife $240, that Is, $40 per week for six weeks ; back rent 

$74, and rent $48, for January and February, 1919 ;î(i2 0() 

Paid two creditors on aceount 125 00 

Paid insurance company to prevent lapse of pollcy 4:3 2S 

Paid expenses to New York City witli Coplon. his attorney, Decein- 

ber 24, lOtS. .$75, and .Tanu.ary 2, 1910, ,$50, and expenses, board. 

etc., at hôtel in New York $120 215 (M) 

Paid for overcoat $30, and for suit of clothes $20 50 00 

Making in ail $1,325 2.S' 

He says his wife and child were sick a portion of the tinie during 
which he was paying the wife $40 per week from this money. Therc 
is no pretense the bankrupt and his attorney, or either of them, went 
to the référée or to the court and suggested a composition, or pro- 
ceedings to secure one, or that any such proceeding was instituted. 

Coplon makes affidavit that December 17, 1918, he was called on the 
téléphone by the now bankrupt from New York City to go there on 
important business, and that he did go, and that he and the now bank- 
rupt saw David Geiger the next day, and that Geiger then insisted on 
involuntary pétition in bankruptcy would be filed ; that he interviewed 
certain creditors to induce them to grant Mardenfeld an extension of 
time, and spent the days from December 18th to December 20th in 
such efforts ; that he could not secure a meeting of creditors, and that 
he paid his own expenses, which were $54. Coplon then says the in- 
voluntary pétition was filed, and that thereafter he wrote letters calling 
a meeting of creditors, and went to New York December 23, 1918, 
and met creditors and offered a composition of 10 per cent, cash and 
15 per cent, indorsed notes, and the creditors présent expressed a 
willingness to accept, but no papers were signed. He says he left the 
bankrupt in New York to secure consents ; that January 3, 1919, he 
went again to New York for the same purpose ; also that he went 
again on January 30, 1919, and returned "to Schenectady on the 3d 
day of FelDruary, 1919, in time to attend the sale of the bankrupt stock 
of the bankrupt Mardenfeld," and that an examination of the bank- 
rupt was held February 3, 1919. 

In point of fact, Geiger and Coplon voluntarily appeared before the 
référée December 21, 1918, at Schenectady, N. Y., and asked that a 
custodian of the property of Mardenfeld be appointed, and one was 
appointed hy the référée on Monday, December 23, 1918, when the 
bankrupt, Mardenfeld, was also présent and was examined by the 
référée on the question of a custodian, and at which time he testified 
as follows : 

"Q. Are yon one of the partners of the firni of Jlardent'eld & GrossraanV 
A. Yes, sir. 

"Q. It is a copartnersbip, and not a corporation, is it notY A. Copartner- 
ship. Mr. Grossman's first name is Max ; he is in the United States service, 
and not in actual charge of the business. 

"Q. You hâve two stor&s, havo you uotï A. Yes, sir. 
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"Q. "Where Is the one In Schenectady? A. 203 State street, 

"Q. Where is the other store'/ A. 10 South Main street, Gloversvllle. 

"Q. What is the nature of the business? A. Ladles' and chlldreu's ready- 
iiiade elothing. * » * 

' "Q. As you understand, a pétition in banltruptcy was flled against you last 
Saturday morning? A. I do. 

"Q. It was an involuntary pétition ; hâve the papers been served upon you 
yet? A. No." 

After having heard Geiger and Coplon on Saturday, December 21st, 
and Coplon and the bankrupt on Monday December 23d, the référée 
made the foUowing order: 

"Ordered, that until the further order of the court William M. Miller be, 
and he hereby is, appointed as a person to take possession and charge of the 
merehandise, stock, and fixtures contained in the two atwve-mentioned stores 
of the alleged bankrupts, and to continue the business now being earried on 
by them in sald stores, not, however, to purchase any new stock of goods 
or merchandise, nor to incur any expense beyond the necessary expense for 
the continuation of the business, includlng clerk hire, lightlng, and rent." 

No mention was made to the référée of any money or drafts in 
hand or coming to the bankrupt. The référée was in ignorance of 
this money received and coming to the estate. He acted with référence 
to the property in the two stores, and supposed this was ail the prop- 
erty the bankrupt firm had. He was not advised that Grossman was 
eut of the firm, but, on the other hand, was given to understand that 
he was still a member of the firm and in Europe. Neither Coplon 
nor the bankrupt disclosed the fact of the receipt by Mardenfeld of 
such draft, or of the money thereon, or that such money had been re- 
ceived, or was coming to the alleged bankrupt. This was a conceal- 
ment from the référée and creditors of an important fact. It was only 
on the examination of the bankrupt February 3, 1919, that creditors, 
except one or two, or the référée, obtained knowledge that Mardenfeld 
had received this money, or that any such sum was due him. Neither 
Coplon nor Geiger did anything to prosecute or aid and expedite the 
bankruptcy proceedings, or in the interest of creditors, after the fiUng 
of the pétition. At the date of this hearing March 18th the bankrupt 
had not made or filed his schedules. It is évident from ail the papers 
and proceedings that the creditors and référée would hâve remained 
in ignorance to this day of the existence of such money received by 
the bankrupt as stated, had not other creditors corne in and procured 
an examination of the bankrupt. 

Coplon has not earned the $500 by any services rendered the bank- 
rupt for which an allowance can be made, or ought to be made, out 
of the estate, and it is the duty of the trustée to recover same, less such 
sum as ought to be allowed as a reasonable attorney's f ee under sec- 
tion 64 of the Bankruptcy Act. 

Demand has been made on the bankrupt for this money. He has neg- 
lected and refused to pay it over. In answer to thèse proceedings he 
boldly and defiantly alleg;es its receipt, and asserts its expenditure for 
the purposes stated, under the circumstances stated, ail after the péti- 
tion was filed. That while he was spending this money the bankrupt 
kn'ew proceedings in bankruptcy were pending against him is beyond 
ail question. 
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Is there any remedy? Can this bankrupt be punished for contempt 
m not paying over. this money, or for dissipating it and depriving the 
estate of same? It may be true that he bas spent the most of it, if 
not ail. When an alleged bankrupt, who is in fact bankrupt, and he 
is consçious of the fact, after a pétition has been filed against him, 
deliberately appropriâtes the money belonging to the bankrupt estate 
to his own use, spends it in living expenses for himself and family, 
and in the purchase of clothing for himself, and in payments on claims 
against himself, debts owing by him, and then shows his financial in- 
ability to return it, or restore the amount, can anything be done by 
way of punishmènt for contempt? If not, what remedy do creditors 
hâve? If not, how can the court protect the estate and save the rights 
of creditors? Isthé court in such a case impotent and helpless? 

This is a peculiarly aggravated case, as it is apparent that Coplon 
and Geiger were allied and acting in concert to delay action, if not to 
defeat the Bankruptcy Act. Geiger and Coplon were in close com- 
munication prior to thg filing of the pétition. Geiger filed the pétition 
the day after the bankrupt received this money, and went immediately 
and saw Coplon, and they had a custodian appointed, but took no fur- 
ther action. He, as attorney for the petitioning creditors, did nothing 
further. He neither saw npr voluntarily thereafter communicated with 
the référée or the court. Coplon gets $.500 of the money, three creditors 
a part thereof, and the bankrupt, he.says, proceeded to spend the re- 
mainder as stated. Coplon and Geiger, both lawyers, knew that un- 
der section 70 of the Bankruptcy Act the title would vest in the trustée 
as of the date MardenfeldrWas adjudged a bankrupt, and hence it was 
important to the bankrupt to delay adjudication, and hence nothing 
further was done. Mardenfeld's attorney places perfect reliance on 
the décisions that contempt orders cannot bemade and enforced against 
a bankrupt for nonpaynient of money when he shows he is unable to 
comply with the order, and cites them to the court, as a complète an- 
swer to this application. By delaying the adjudication, both Coplon 
and Geiger knew the bankrUpt would be enabled to spend the money 
before that event, and éither knew, or supposed they knew, the trustée 
would be powerless to obtain restitution. 

In this case the matter was so cunningly nianaged tliat the bankrupt 
had actually spent ail the money, accepting his statenient, before a 
trustée was appointed, and hence there has been no concealment of 
property from his trustée while a bankrupt in violation of section 29 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 554 [Comp. 
St. § 9613]). But the bankrupt, knowing that a pétition had been filed 
against himself, and having this money belonging to his estate in bank- 
ruptcy in his possession, and knowing it was his duty to keep it and 
turn it over to his trustée in bankruptcy, when appointed, for the bertefît 
of his creditors, paid $500 to his lawyer, $240 'to his wife to pay 
living expenses, $74 on a debt he owed for rent, $48 for rent for Jan- 
uary and February, 1919, $125 to two of his creditors on account of 
their claims, $50 for clothing for himself, and $245 for his own Hving 
and hôtel expenses in New York and perhaps other places, and when 
he did this he knew he was unable to make it good. 
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Therc is a Une of décisions whi.-h makes thèse acts a criminal con- 
tempt and punishable, regardless of ihe pr';sc;it ability of the bank- 
rupt to pay over the money. Matter of Adam Ferris et al., trading as 
the Paris Mfg. Co., 33 Am. Bankr. Reo. 565, 566, 567 : Clay v. Wa- 
ters, 178 Fed. 385, 101 C. C. A. 645, 2i Ann. Cas. 897 (C. C. A., 8th 
Circuit) ; In re Potteiger (D. C.) 181 Fed. 640, 24 Am. Bankr. Rep. 
648; Merrimack River Sav. Bank v. City of Clay Center, 219 U. S. 
527, 535, 31 Sup. Ct. 295, 55 L. Ed. 320; Wartman v. Wartman, 29 
Fed. Cas. 303 ; Ex parte Calvin W. Kellogg, 64 Cal. 343, 30 Pac. 1030, 
cited and approved 219 U. S. page 536, 31 Sup. Ct. 295, 55 L. Ed. 320; 
Matter of Lutfy (D. C.) 156 Fed. 873, 19 Am. Bankr. Rep. 614; Unit- 
ed States V. Shipp, 203 U. S. 563, 574, 27 Sup. Ct. 165, 51 L. Ed. 319, 
8 Ann. Cas. 265; Collier on Bankruptcy (llth Ed.) page 63. In this 
case, as the bankrupt knew of the proceedings, it is immaterial that 
the subpœna was not served on him until December 23d. His attorney 
in the matter was notified of the filing of the pétition almost imme- 
diately by the lawyer who filed it, and almost immediately the bank- 
rupt's attorney obtained $500 of the money, and the attorney wljo 
filed the pétition remained quiescent. 

In Matter of Paris Mfg. Co., supra, the court held: 

"A member of a bankrupt partnership, who, after tbe flliiig of tlie pétition 
in bankruptcy and the service of process upon the bankrupts, paid money 
belonging to the flrm to his brothers-in-law in satisfaction of alleged Personal 
debts, Is guilty of criminal contempt and properly imprisoned therefor." 

And the court said: 

"The référée has carefuUy considered tlie tacts of this case, and he can 
find in it no extenuating circumstances as regards the respondent Harry 
Slegel. It is contended that the debts alleged to be due to the respondents 
Hyman Weisser and Alter Weisser were valid oues, and that the respond- 
ent Harry Siegel ought not to be punished as for a contempt in paying such 
debts ; but it is niauifest that, even if it be assnmed tliat thèse debts were 
valid, the respondent Harry Siegel could not, under the circumstances, pay 
the debts without violating the mandate of the court, and that, if a court 
of bankruptcy should glve its sanction to the course hère followed, It would 
open the way to an easy method by vvhich in ail cases bankrupts could with- 
draw thelr property from the .iurisdlction of the court of bankruptcy and 
thereby defeat its decree. It is further urged that the petitioning creditors 
should hâve protected themselves from the wrongful transfer of the bank- 
rupt's property by securing a selzure of tlie property tlirough the marshal or 
a receiver. But certainly It is not open to the bankrupts to urge sucli a dé- 
fense, and, furthermore, the mère possession of property by a bankrupt pré- 
sents no grounds for seizure, as the law casts upon the bankrupt the duty of 
preserving the property for administration in liankruptcy, and creditors are 
entitled to assume that he will obey the law and the mandate of the court, 
and Bot disregard both, as was done in this case. It is also urged in ex- 
ténuation tbat the respondent Harry Siegel is an ignorant man, and dld not 
know that his acts were contrary to law ; but the testiniony glven by tliis 
respondent, together with the facts in évidence, show very plainly that he 
is a shrewd, eunning, and resourceful man, and there is no doubt In the mind 
of the référée that he deliberately planned and executed a scheme to clrcum- 
vent the creditors of the bankrupt tirm and to defeat and render inelïective 
the process of this court. To give countenance or sanction to the acts of this 
respondent would be to invite eunning and unscrupulous persons to disregard 
the law and to treat with contempt the process of the court, and would be 
fraught with most dlsastrous conséquences. As the gravamen of the offense 
hère committed consists of unlawfuUy disposlng of the bankrupts' property 



yîi6 256 FEDERAL KEPORTJÎK 

after notice of the pendeney of the bankruptcy proceedlng, and as tlie évidence 
does not indnbitably establlsh that the i-espondeuts Hynian Weisser and Alter 
Weisser knew that the pétition had bet'n fllêd, the référée Is of the opinion 
that no action should be taken as against the respondents Hyman Weisser 
and Alter Weisser. But the référée is of the opinion that the facts clearly 
sliow that the respondent Harry Slegel has been guilty of a contempt of this 
court, and should be punished therefor in such manner as the court, in Its 
discrétion, deems approprlate." 

In Clay v. Waters, supra, the court said: 

"Any wlllful interférence vvith any of this trust estate, any vvlllful at- 
tempt to Injure it, to withdraw it from the eustody of the court, or to cou- 
ceal It from the court, or any of Its ofHcers whose duty it Is to admlnister 
it, is a défiance of the povver and an affront to the dlgnity of the court, 
which mav be punished by a judgment for contempt. In re Walsh Bros. 
<D. CI 159 Fed. 560, 562 ; In re I^^utfy (D. C.) 156 Fed. 873, 875 ; Wartman v. 
Wartman, 29 Fed. Cas. No. 17,210, pp. 303, 304, 305, 306. * • • 

"A party to a suit, who knowlngly and Intentionally disposes of its subject- 
matter with Intent to withdraw it from the jurisdictlon of the court, and to 
render futile any future decree concernlng It, unavoldably defles the power 
and affronts the dignlty of the court, and thereby renders himself liable to 
punlshment for contempt. Wartman v. Wartman, 29 "Fed. Cas. No. 17,210, pp. 
ZOn, 304, 305, 306 ; Ex parte Kellogg, 64 Cal. 343, 344, 30 Pae. 1030 ; Greite 
V. Henricks, 71 Hun, 11, 24 N. Y. Supp. 546; In re Grant, 26 Wash. 412, 67 
Pac. 73, 74; American Construction Co. v. Jacksonville, T. & K. W. Ry. Co. 
<C. C.) 52 Fed. 937, 941 ; Devlin v. Hinman, 161 N. Y. 115, 117, 55 N. E. 386 ; 9 
Cye. par. D, and note 22." 

In Merrimack Riv. S. Bank v. Clay Center, supra, the Suprême 
Court held: 

"Irrespeetive of an actual injunetion order, the willful destruction or re- 
moval beyond the reaeh of this court of the subject-matter of litigatlon pend- 
ing an appeal to this court is a contempt of the appellate jurisdictlon of this 
oourt ; and this is so, even though it may also be a violation of the Injune- 
tion below." 

The court cited with approval Wartman v. Wartman, supra, and 

said: 

"In Wartman v. Wartman, clted above, a case heard by Chief .Tustlce Taney 
on the circuit, the question was whetlier a défendant who had parted with 
an alleged trust fund in his eustody pendlng an application for an order 
requiring him to pay the money Into court was thereby in contempt. His 
act was held to be in contempt of the authority of the court, as a final de- 
cree would be idle and nugatory, if pendlng the lltigation he should be held 
at liberty to put the fund beyond the reach of the process of the court." 

In speaking of absence of an injunetion the court said (219 U. S- 
535, 536, 31 Sup. Ct. 296, 55 L. Ed. 320): 

"This we ueed not décide, since irrespective of any such injunetion ac- 
tually issued the willful removal beyond the reach of the court of the subject- 
matter of the litigatlon or its destruction pendlng an appeal from a decree 
praylng, among other things, an injunetion to prevent such remoVal or de- 
struction until the right shall be determined, Is, in and of itself, a contempt 
■of the appellate jurisdictlon of this court. That such conduct may be a 
violation of the injunetion below affords no renson why it Is not also a con- 
tempt of this court." 

In United States v. Shipp, supra, one Johnson had been convicted 
and sentenced to death, and was confined in jail awaiting the exécution 
of the sentence. The Suprême Court, of the United States allowed an 
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appeal, and ordered that ail proceedings against the appellant be stayed, 
and that the custody of the said appellant be retained pending the ap- 
peal. It was the duty of Shipp, the sheriff, to keep the prisoner, John- 
son, pending the appeal. Conniving with the sheriff, a mob broke into 
the jail, took Johnson out, and hung him, This, of course, made any 
décision the Suprême Court might make fruitless, and made it im- 
possible to proceed with the case. It was sought to punish the sheriff- 
for contempt. The court said : 

"The question was touched, in argument, whether the acts charged con- 
stitute a contempt. We are of opinion tliat they do, and that their ohar- 
acter does not dépend upon a nice inquiry whether, after the order made by 
this court, the sherltC was to be regarded as bailee of the United States, or 
still held the prisoner In the name of the state alone. Either way, tbe or- 
der suspended further proceedings by the state against the prisoner, and re- 
quired that he should be forthcomiiig to ablde the further order of ttiis 
court. It may be found tliat wliat created the mob and led to the crime was 
the unwllllngness of itg members to submit to the delay requlred for tlie 
trial of the appeal. From that to the Intent to prevent that delay and the 
hearing of the appeal is a short step. If that step is taken, the contempt is 
proved." 

There the défendants claimed and made oath that they had nothlng 
to do with the murder of Johnson, and assumed and consented that 
this ended the proceedings to punish for contempt. The court said : 

"Another gênerai question is to be answered at this timc. Tlie défendants 
severally hâve denied under oath In their answer that they had anythiug 
to do with the murder. It Is urged that the sworn answers are concluslve, 
that if they are false the parties may be prosecuted for perjury, but thîit 
in this proceeding they are to be tried, if they so elect, slmply by their oaths. 
It has been suggested that the court is a party and therefore leaves the fact 
to be decided by the défendant. But this is a mère afterthought, to explain 
something not understood. The court is not a party. There is nothlng that 
affects the judges in their own persons. Their concern is only that the law 
should be obeyed and enf orccd, and their interest is no other than that they 
represent In every case." 

In this case the bankrupt makes oath that he has paid out and spent 
the money and is unable to return it. Hère, instead of removing a 
human being, the subject-matter of the litigation, from the jurisdic- 
tion of the court, and preventing the judicial action of the court re- 
specting same, the bankrupt and bis attorney removed a substantial part 
of the bankrupt estate from the jurisdiction of the court and placed 
it beyond its reach and that of trustée and creditors. There is no dif- 
férence in principle. It was the duty of this bankrupt to safely keep 
the money and turn it over to the receiver or trustée when appointed. 

The Bankruptcy Act pro vides for making offers of composition to 
creditors after the filing of a pétition and before adjudication, as well 
as after adjudication. There is to be a meeting of creditors to con- 
sider such offers, and the bankrupt is to be examined. The court is a 
participant, and the bankrupt, after a pétition is filed against himself, 
cannot dissipate the estate in personal efforts, out of court and without 
its knowledge, to effect a compromise with creditors, or employ an 
attorney for such purpose, and pay him from the money of the estate 
in his hands, or expect the court to pay him from the estate.: In in- 
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voluntary proceedings, a reasonable allowance can be made the at- 
torney for the petitioning creditors, and, as the bankrupt is required 
to do certain specified things, the law provides that he may hâve a rea- 
sonable allowance in proper cases. 

The évidence taken before the référée shows that Geiger and Cop- 
lon visited the référée on December 21st, and that the next day, Sunday, 
Coplon got $500 of this money f rom Mardenfeld. The évidence shows 
that Coplon and Geiger, in what they did, actually misled the référée, 
who had no spécifie authority to act in the matter, as the case had not 
been referred to him, and quieted creditors in the vicinity of Schenec- 
tady. The référée was led to suppose that the stock of goods was ail 
the property the alleged bankrupt possessed. H was kept in ignorance 
of the money due for insurance loss. Coplon knew of it, for he ob- 
tained $500 of it the same or the next day. 

On his examination before the référée, February 3, 1919, the bank- 
rupt testified that hé did not know he was insolvent, and believed he 
was solvent ail this time, even when he was negotiating with creditors 
for a settlement at 10 per cent. ca,sh and 15 per cent, notes. Still he 
was owing over $14,000, and his only estate consisted of a stock of 
goods worth $1,400 and this insurance money, in hand and coming, 
in ail not to exceed $5,000. He was offering a compromise of 10 per 
cent, cash and 15 per cent, notes, and believed himself solvent! His 
testimony is not crédible, and does not appeal to this court. Taken in 
connection with his conduct, the court does not crédit the stories told 
by him. The évidence shows that Mardenfeld assigned ail the moneys 
coming on the fire loss to secure a loan (he clairas) or two loans of 
less than $1,000, and that he spent time and money to secure the third 
draft coming for the balance of the insurance money out of the regular 
course. In short, his whole conduct shows a purpose to cheat and 
defraud his creditors, and impose upon the officers of this court, and 
place this money beyond the reach and control of the court. 

It is a mistake to assume there was no injunction in this case. The 
filing of the pétition was "a caveat to ail the world, and in effect an 
attachment and injunction." Mueller v. Nugent, 184 U. S. 1, 14, 22 
Sup. Ct. 269, 275, 46 L. Ed. 405 ; Bank v. Sherman, 101 U. S. 403, 25 
L. Ed. 866. This is the language and holding of the Suprême Court 
under the présent Bankruptcy Law (Mueller v. Nugent, supra), as it 
was under the act of 1867. It has been followed and approved many 
times. On Monday, December 23, 1918, the bankrupt was before the 
référée, and testified that the pétition had been filed on the 21st, and 
consented to a custodian of the stock of goods, but remained silent as 
to the money, thereby concealing it from the référée and the court, 
and then he proceeded to spend the remainder in défiance of the injunc- 
tion created by the filing of the pétition and service of the subpœna. 

It should also be noted that when Mardenfeld, with his attorney, went 
voluntarily before the référée on Monday, December 23d, and con- 
sented to a custodian, it was represented and stated that there was a 
firm or copartnership which owned this property, consisting of Mar- 
denfeld and one Grossman. In truth, this firm or copannership had 
ceased to exist. Mardenfeld had bought out Grossman, and given 
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his note for his interest, and Mardenfeld was continuing the business 
and trading under the old firm name. 

The trustée will take proper proceedings to hâve the amount of the 
allowance to the attorney for the bankrupt fixed by thîs court and to 
recover the balance f rom Coplon. There will also be an order requiring 
the bankrupt to pay over to the trustée this money belonging to the 
estate, and which the bankrupt says he has used up as stated, and giv- 
ing him 10 days in which to comply, in order to purge himself of the 
contempt committed. If not paid over, so as to purge him of the con- 
tempt committed by placing such money beyond the reach and juris- 
diction of the court, for the purpose of defeating such jurisdiction, 
he will be committed to the county jail of the county of Schenectady, 
N. Y., for the term of six months, or the further order of this court. 

The findings and recommendation of the référée are approved and 
confirmed. 



MUSCATINE LIGHTING OO. v. CITY OF MUSCATINB. 
(District Court, S. D. lowa. Alarch 24, 1919.) 

1. COBPOKATIONS ®=o394 PuBLIC UTI1:,ITIE:S— REGULATION OF Chabges. 

Code lowa, § 72.ô, empowering municipallties to "regulate and flx" 
publie utility rates, authiorizes tlie rate to be fixed by contract witli tlie 
utility Company, subject to revision by the munlclpality. 

2. Statutes ©=3238 — Construction— Fkanchises— Législative Géants. 

Put>lic utility franchises, granted under législative authority, are con- 
strued inost strongly against the grantee. 

3. Electricitt ®=>11 — Gas ®=»14(2) — Charges— Contracts— Revision by 

Courts. 

rranchise contracts, flxing rates to be charged for lightlng, cannot 
be revised by the courts because the rates hâve become noneompensa- 
tory, although the municipality reserved the right to revise the rates; 

4. Constituttonal Law <©=>43(1) — Waiving Rigiits. 

Individual constitutional rights may be walved. 

5. Constitutional Law <S=>242, 298(7) — Electrioitï <S=»11 — Gas <S=>14(2) — 

FOUBTEENTH AMENDMENT CoNFISCATORT RaTES. 

The fact that lightlng rates fixed by franchise contracts later became 
confisentory because of changed industrial conditions does not deprive 
the utility of Its property without due process or deny It equal protec- 
tion of laws, in violation of the Fourteenth Amendment. 

In Equity. Suits by the Muscatine Lighting Company against the 
City of Muscatine, by the Ft. Madison Gaslight Company against the 
City of Ft. Madison and others, by the lowa Gas & Electric Company 
against the City of Mt. Pleàsant and others, by the Southern lowa 
Electric Company against the City of Chariton, and by the lowa Elec- 
tric Company against the City of Fairfîeld. Recommendation that con- 
fiscatory character of rates be stipulated before entry of order. 

Lane & Waterman, of Davenport, lowa, and E. M. Warner, of Mus- 
catine, lowa, for plaintiff. 

Ralph U. Thompson, of Muscatine, lowa, for défendant. 

®33Por otber cases see same topic & KBY-NUMBËR in ail Key-Numbered Digests & Indexes 
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WÀDE, District Judge. [1] 1. I cànnot do more at this time than 
to briefly record the conclusions wiiich I .hâve reâched after the ex- 
tensive and helpful arguments presented in thèse cases. Any attempt 
to review the wilderness of authorities cited, or to distinguish between 
apparently cbnfiicting opinions of the courts,' wouM be f ruitless, even 
if I had the time. 

Most of the cases at bar involve the question as to whether a 
spécifie provision in a franchise ordinance,< fixing the price which shall 
be charged by the grantee of the franchise, is binding upon such gran- 
tee. It is not disputed that such provision is subject to modification by 
the city under its gênerai power to "reguiate and fijd" rates. 

It is earnestly contended that the power to "reguiate and fix," ex- 
cludes the power of the city to contract. This may be granted, so far 
as a contract binding on a city is concerned; but Icannot agrée that 
there is any limitation upon the power of the city to "reguiate and fix" 
by contract, as well as by ordinance or resolution. 

It is a gênerai rule, with relation to the exercise of power bv a city, 
that— 

"If the mode of exercise is not preseribed in the act or charter couferring 
the power, or in some other statute, the corporation may exercise the power 
in any usual and appropriate manner, according to its own discrétion." 28 
Cyc. 275, and authorities cited. 

"This statute expressly conf ers on eitles and towns the jwwer to provide 
for the measuring or welghing of hay, coal, or any other article. The man- 
ner in which the power cont'erred shall be exerelsed is left to the discré- 
tion of the corporation, subject, however, to thé gênerai rule that the ordi- 
nance must be reasonable. The power given, in substance, Is to reguiate, 
and this implies that the corporation is empowered to do ail things essen- 
tial to the proper exercise of the power expressly conferred." Davis v. Town 
of Anita, 73 lowa, 325, 35 N. W. 244. 

In the State of lowa a city is given the power to grant franchises 
without any limitation, except that such franchise .shall not extend more 
than 25 years and that no exclusive franchise shall. be granted. When 
this law was passed, it was, and still is, the well-settled rule that — 

"When a municipal corporation has the powér to grant or refuse, in its 
discrétion, permission to a public service company to occupy the streeta 
wlth its structures, whether such permission be called a franchise, a liceuse, 
a permit, or a mère désignation of the streets to te occupied, it may grant 
such permission, subject to such conditions as it sees fit to impose." 19 E. 
O. L. p. 1153, par. 427. 

Of course, such conditions must not be against law or public policy. 
The city having the power to grant a franchise, the right to impose 
conditions is limited only by the terms of the grant of the power. 
Therefore it is self -évident that unless other législation, and especially 
section 725 of the Code of lowa, limits the power with référence to con- 
ditions to be imposed in granting franchise, a prorvisidn as to maxiinum 
rates would be binding. 

Section 725 confers the power to "re_gulate and fix," but it does not 
specify how such power shall be exercised, and undèr the rule above 
stated it has the power to use its own discrétion as to how such power 
shall be exercised. In Miller v. City of Webster City, 94 lowa, 162, 
62 N. W. 648, Judge Deemer says: 
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"As the statute expressly confers upoii , the clty the autliority to estab- 
lish markets and to provide for the weighiug o( commoditles, and contains 
no limitations upon the powers granted, the tlme, nianner, and exi^ediency 
of its exercl.se are left to the discrétion o£ the corporation ; and the jiulg- 
ment of its offlcers upon such jnatters caimot be controlled by tlie courts, 
so long as they act within the scope of their àuthority. The discrétion of a 
municipal corporation, within the sphère of Its powers, is as wlde as that 
possessed by the governinent of the state, subject, however, to the gênerai rule 
that the ordinauces inust be teasouable. The action of the clty couneil in 
the exercise of expressly delegated iwwers cannot be questioned upon the 
ground that It Is in conliict wîth public Interests." 

The term "régulation" is very broad. It is said that an ordinance 
"is not so comprehensive as a 'régulation,' and is more solemn and for- 
mal than a 'resolution.' " 28 Cyc. 348. Judge Shiras, in Kimball v. 
Ci«y of Cedar Rapids (C. C.) 100 Fed. 802, uses the words: "A con- 
tract regulating the rates to be charged by the company." 

It ought to be a fair inference that, if the Législature intended to 
limit the exercise of the power to "regulate and fix" to conditions ex- 
pressed by ordinance, it would Itave so stated. We must always bear 
in mind, in dealing with municipal problems, that the powers of a mu- 
nicipality are not always exercised with formality, and I feel that this 
fact is kept in mind in the enactment of législation for cities and towns. 

Of course, any contract regulating rates must be in the nature of 
things "one-sided," so far as the rate is concerned. This is true because 
the city reserves to itself the power to change the rate at any time, sub- 
ject only to the gênerai rule that the new rate fixed must be reasonable. 
But I see no objections to a contract understandingly made which pro- 
vides that the city shall charge a maximum rate, which shall continue 
until such period as the same becomes unreasonable, and that at such 
time the city reserves the right to modify the same. 

Opposed ta the f oregoing views, counsel présent strong reasons in 
public policy why the law should not be so construed. Of course, the 
mafter of public policy can only be considered hère, in an effort to con- 
strue the législation. There are sound reasons in pubHc policy why the 
city should not be allowed to bind the corporation by a contract for a 
rate which does not bind itself ; but there are other opposing reasons 
in public policy, which to my mind overcome every suggestion in sup- 
port of the contention of the utilities companies. It is a matter of com- 
mon knowledge that franchises are f requently granted — sometimes af ter 
spirited compétition, and often after bitter controversy, which fran- 
chises contain a definite provision that, during the term of the fran- 
chise, no more than a certain sum named shall be charged for public 
service. There can be no question that heretofore the people, voting 
upon franchises, hâve believed such conditions to be valid, and I must 
assume that utility companies, acquiring franchises containing such con- 
ditions, also assumed' that such conditions were valid. 

[2, 3] It is of the highest importance that the confidence of the peo- 
ple in the law, and especially in the sacredness of contracts, shall not 
he weakened. Every franchise and every power, under législation, is 
construed most strongly against the grantee of a franchise. It is self- 
evident that tp no\v hold that conditions relating to rates solemnly 
agreed to are without force would hâve a strong tendency to undermine 
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the confidence of the public in the law, and wpuld liave a tendency to 
put utility companies under suspicion of repudiating their obligations. 

There is much force in the suggestion that régulation by contract 
should be permitted, especially with référence to smaller towns, which 
cannot well afïord the investigation and the trial of the question of 
the reasonableness of rates from time to time, and I beHeve it vvould 
be in the interest of said communities to hâve a law permitting a con- 
tract binding both sides as to rates for reàsonable periods of time, say 
three or five years. This would stabilize conditions for the utility Com- 
pany and the city or town, and avoid expensive and unpleasant contro- 
versies. 

It is, of course, important that utility companies shall receive rea- 
sonable compensation for what is furnished. Ùpon the showing before 
the court (which for the trial of this issue I assume to be true) it is 
apparent that some of thèse companies cannot continue under the con- 
tract. rates, because they hâve no source of income, except the money 
received for the commodity furnished, and war conditions hâve radi- 
cally increased the cost of production, so that a rate fixed at the time 
a franchise was granted a few years ago may be utterly inadéquate at 
the présent time to pay even current expensés ; but thèse are condi- 
tions which the court cannot relieve,' as has been recently held in Co- 
lumbus Co. V. City of Columbus (D. C.) 253 Fed. 499, and other cases. 

[4, 5] 2. But there are other considérations. Thèse cases are brought 
Upon the claim that because the rates are coniiscatory, the utility com- 
panies are deprived by the state of property without due process of 
law, and that they are denied the equal protéctîon, of the law. The 
Fourteenth Amendment to the Constitution of the United States pro- 
vides: 

"Nor shall any state deprive any person of life, liberty, or property, with- 
out due process of law, Bor deny to any person withln Its jurisdictlon the 
equal protection of the la ws." : 

The state (and the municipality, which is an arm of the state) shall 
nôt "deprive any person," etc. At the foundatiqn of thèse cases is.the 
problem as to whether, upon the facts, the state or the municipality 
has deprived the utility companies of property withoUt due process, or 
whether the state or municipality is denying the "efc^ual protection of 
its laws." Il 

The courts are ever ready tb enforce the provisions' of the Constitu- 
tion of the United States ; but, in order to interfère with state or mu- 
nicipal législation, it must appear that there is èortie affirmative act 
which constitutes the "deprivation," or the "déniai," specified in article 
14. When an ordinance is passed by a city council, under authority 
of the state, it is an act of the state, and if it dèpirives one of his prop- 
erty without due process, or dénies equal protectiort, the act will be en- 
joinéd, for the Constitution is sacred, arid must ùhd.er ail circumstances 
bé upheld. ; ' ■ ■ 

But has the state, or the municipality, in thesé Câsies, done any act 
which violâtes the Constitution, except in sp fàr as such act has been 
consented to by the companies ? It is fundamehtal that every individ- 
ual constitutional right may be waived. 



MUSCATINE MGHTIXG CO. V. CITY OP MUSCATINE 933 

(256 F.) 

"A person mny, by his aets or omission to aot, waive a right which lie may 
otlierwise hâve umler tlie provisions of a Constitution; and where such 
aets or omissions liave intervened, a law vvill be sustained whicli otliervifise 
nilglit luive been helfl invalid, if tlie party malting- the objection liad not 
by ijrior aets preeliided liimself from being lieard in op])osition. Tluis a 
person who lias partic-ipated in iiroceedings under a statute, or who lias 
acted iinder tlie statute and in piirsuance of tbe autbority conferred by it. 
or who bas dainied the benelit of tbe statute to the détriment of otbers, 
or who asserts rights under it, may not question its constitutionality." 12 
Corpus Juris, p. 709, § 100 et seq., and tases citod. 

Even in criminal cases : 

"Tliose constitutional guaranties, wbich are in tlie nature of personal 
privilèges of tbe accused, may be waived by liiui, and tberefore lie may not 
question the ronstitutionality of a statute under whicli he bas mude such 
a waiver." 12 Corpus Juris, 774, § 203. 

It miist be apparent that if the confiscatory rate is fixed, not by the 
municipahty, but by the utility company, the state has clone no act "de- 
priving" the company of its constitutional rights. It must likewise be 
apparent that if the rate is the joint act of the utility company and 
the city, if the utiHty company has consented tb the rate, that it has 
waived the constitutional right which it might otherwise assert, and I 
ain convinced that if a rate is fixed by agreement of the utility com- 
pany, which at the time is a reasonable rate, but which thereafter be- 
comes confiscatory, without any act of the state, but simply as a re- 
suit of industrial conditions, that the prohibition of the Fourteenth 
Amendment upon the state is not violated by the state. 

This is serious business, restraining the sovereign act of a state. 
There is no constitutional guaranty of compensatory rates. So far as 
income and profits are concerned, the utility corporation stands exactly 
in the same position as the building corporation, or the street improve- 
ment company. It may make money — -it may lose money; but only 
when the state has acted afiirmatively, to the deprivation of reasonable 
income upon actual investment, can constitutional guaranty be invoked ; 
and ,where the utility company consents to the act of the state, there is 
not that "deprivation"' or "déniai'' which the Constitution forbids. So 
that I am satisfied that the utiHty companies are bound by thèse con- 
tracts. 

I realize, of course, the hardship which this construction imposes. 
I realize that it is inéquitable to e.xpect a utility company to furnish 
service which cannot be paid for out of the income. It may not be 
hère inappropriate to fjuote from the opinion in the Columbus Railway 
Case, supra: 

"It; cannot be denied, on the sbowing inade, that the présent war has 
greatly increased the cost of street railway opération. Tlie award of the 
National tVar I.abor Board in tlie wage eontroversy eannot be l'egarded oth- 
erwise thaii binding on tbe company, and tlie increase of wages granted by 
the company iiursuant thereto caunot, in any fair sensé, be considered as its 
voluntary act. It is also undoubtedly true, on the showing inade, that <;<)ni- 
plainant cannot, under existing conditions finance any improvements requlr- 
ed to nieet new deinands for beat, ligbt, and power, or for increased street 
railway facillties, and its failure so to do must injure tbe interests of the 
défendant and its inhabitants as much as it injures tlie complainaut. 

"Prolonged opération under thèse conditions would seem to be a manl- 
fest impossibility, and must resuit in impairing the street i'aih\'ay service 
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and grievously harming the people and business of the city. Tliese consid- 
érations do not, for tlie reasons already stated, présent any ground upon 
whlch a court can grant relief, for it has power only to déclare the law and 
apply it. A sound public policy forbids usurpation by the courts of gov- 
emmental power lodged In other departments of the government. No pow- 
er inherea in a court, either to inake eontraets for parties, or to absolve 
them from the effect of their eontraets, provided the parties are compétent 
in law to contraet, and no fraud intervenes in the niaking thereof. In vlew 
of thèse well-recognized limitations of the court's power, I can only sug- 
gest that the présent emergency, likely as it is to become mueh graver in 
the near future, calls urgently for some kind of accommodation or temporary 
compromise between the parties." 

Much of the controversy in thèse cases arises out of a misunder- 
standing between the utiUty companies and the people of the communi- 
ties which they serve. There ought not to be any misunderstanding. 
The public should interest themselves sufhciently to understand defi- 
nitely the viewpoint of the company, and it is not too much to hope that 
in thèse cases, where existing eontraets, by virtue of war conditions, 
imposed grave hardships, that temporary arrangements may be made 
by which the situation may be solved for the time being. 

The Record in Thèse Cases. 

Thèse cases hâve been set down for trial by order of the court, upon 
the issue as to the validity of the eontraets. I am not sure that the rec- 
ord is in shape to présent this issue appropriate for review in the higher 
court. Of course, I hâve assumed, and counsel hâve assumed, for the 
sake of this question, that the contraet rates are confiscatory ; but I 
am not sure that the record justifies this assumption. 

To save any possible question, in the interest of ail parties, it ought 
to be admitted of record, for the purpose of this hearing, that the con- 
traet rates in each individual case are confiscatory. So important is 
this in my présent view that I feel that it would be necessary to take 
testimony upon this point, unless it is handled by a stipulation. 

I therefore suggest that counsel for the plaintiflfs in thèse cases pré- 
pare a stipulation which they feel will make the record, and submit it 
to counsel for the company, and by mutual co-operation I am satisfied 
that, without waiving anybody else's rights, the record can be com- 
pleted. In this way the matter can be presented to a higher court with- 
out much expense, and with more satisfaction in the considération of 
the question involved. 

After this is done, the court will enter an order of record, and will 
at that time hear counsel for the plaintififs upon their request for a con- 
tinuance of the restraining order pending appeal. Application for such 
continuance to be prepared and served upon counsel, as the rules of 
this court provide. 
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h. G. MORSE CO. V. WALTER M. LOWNET CO. 

(District Court, N. D. Illinois. January 29, 1919.) 

No. 30231. 

Tbade-Marks and Tkade-Names <®=s70(4) — Unfaie Competition^Coiob of 
Boxes. 

t'se by défendant, for putting up milk chocolatés, of a box and ribbon 
of tbe same shnde of rfd as that first used by complainant for that pur- 
pose, nniiy not be complained of as unfalr compétition, even if there was 
an unlawful intent; there being no other sitnllarlty, and defendant's box 
being dlstiiiguislied by its reglstered name and trade-name, long adver- 
tised and older in use than tbose of any competitor. 

In Equity. Suit by the A. G. Morse Company against the Walter 
M. Lowney Company. Bill dismissed. 

William J. Ammen, E. P. Vail, and Albert B. Joyner, ail of Chi- 
cago, 111., for complainant. 

George O. G. Coale and John E. R. Hayes, both of Boston, Mass., 
and George T. May, Jr., of Chicago, 111., for défendant. 

CARPENTER, District Judge. Thi? is a bill in equity filed October 
8, 1910, in the circuit court of Cook county, 111., by A. G. Morse Com- 
pany, complainant, a corporation of lîlinois, against the Walter M. 
Lowney Company, défendant, a corporation of Massachusetts, seek- 
ing relief from.unfair compétition in the dressing of a candy box to 
hold milk chocolaté creams. In due time the suit was transferred to 
the then Circuit Court of the United States for the Northern District 
of lUinois, Eastem Division, and the pleadings were completed; the 
answer denying liability. Most of the évidence was taken by déposi- 
tion and the record is large. The material facts are substantially as 
f ollows : I 

The complainant, for many years, was engaged in the manufacture 
of a variety of candies, and in 1905 began making milk chocolaté 
creams, putting them on the market in one-half and one pound boxes 
of four différent colors and of a shape usual in the trade. Three of 
the colors were eliminated from that line of merchandise in a few 
months, and in 1906 the red package was the only one retained. The 
lettering and design on the box, or package, was varied from time to 
time, and about 1907 a box in its présent color and design was deter- 
mined upon, and since then milk chocolaté creams hâve been sold by 
the complainant only in boxes of that character, in one-half pound, 
pound, and two and five pound sizes. The box is red in color, with a 
yellow design located at its left end, comprising a group of three 
women, one holding a trumpet extending more than halfway across 
the box, another supporting a shield on which is the letter "M," and 
the third holding a crown, the figures filling the left end of the cover; 
the right half of the cover having the words "Morse's Milk Chocolaté 
Creams" (each word being on a separate line), the design and eut be- 
ing mainly in yellow, the box being tied with a narrow red ribbon, 
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with a bow somewhat to the left of the center, where the ribbon is 
crossed. There are no other markings on the box. 

The largest part of the business of the complainant was in the vend- 
ing of milk chocolaté creams, and, at the time of the fiHng of the bill, 
the territory of its activity covered approximately 15 states, with branch 
houses at Kansas City, Minneapolis, Denver, Bufîalo, Cleveland, and 
Détroit. The main office and factory was in Chicago. 

The complainant's merchandise appears to hâve been popular, and 
its sale was well established prior to January 1, 1910. The box in ques- 
tion was referred to genérally between the complainant and its cus- 
tomers— that is, the retailers — as "the Red Box." This may hâve been, 
however, because it was the only red box that complainant sold. The 
other candies handled by it and its retailers were sold in boxes of 
various colors and shapes, and, while the testimony shows that some 
of the public who bought across the counter in drug stores and candy 
stores would refer to the milk chocolaté cream box as "the Red Box,'' 
still it falls short of establishing the fact that the pubhc at large bought 
f rom the retailer? by the appellation "Red Box." It appears that the 
name "Morse" had been extensively advertised and shown throughout 
the trade, in periodicals, window displays, posters, and signboards, and 
that the name, rather than the shape or style of the box, weighed with 
the consumer. 

Practically ail tlie advertisements of complainant's milk chocolaté 
creams contained a picture of its particular box, showing the design and 
lettering in full, so that its characteristics may be a«;umed to hâve 
been well known to the public. There appears to hâve been no attempt 
to advertise the words "Red Box" as a catch phrase, or as descriptive 
of the merchandise, and apparently complainant always was putting 
forward the name "Morse" or "Morse's" as indicating its goods. 

The design and lettering on the box was copyrighted by the com- 
plainant in April, 1906, and the name "Morse's" is there prorhinently 
displayed, being of somewhat larger type and the lettering being dif- 
férent from that of the balance of the wording on the box. 

The défendant and its predecessors, ail of whom bore the name Low- 
ney, hâve been in the candy business in Boston, Mass., since 1877, anil 
began the manufacture of chocolaté bonbons in 1883, in which year 
they made not more than 20 varieties. Advertising began in 1887 or' 
1888, and the goods were fairly well distributed east of the Missouri 
river in 1890, but were sold in bulk. In 1893, the défendant erected 
a building at the World's Fair in Chicago patterned after the Temple 
of Vesta and there sold the first package goods of candy that were 
placed on sale. Thèse goods were put up in ornamental boxes which 
the retailer displayed on his counter to engage the attention of the pur- 
chaser, and the attractiveness of the package has since become an im- 
portant factor in the business. This increased the trade of the défend- 
ant materially, and the fancy box served as an advertisement to both 
manufacturer and dealer. 

This plan was adopted by others, and at the présent time ail candy 
manufacturers sell package goods put up in fancy boxes ; each manu- 
facturer producing a yariety of packages of différent colors carrying; 
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his own name or some appropriate design, which distinguishes his out- 
put from that of his competitors. 

In February, 1911, the défendant had over 150 varieties of packages 
and annually made many changes in design. This was to promote the 
salability of the packages, by appealing to the désire of the customer 
for something new, and it gave the salesman or retailer something f resh 
and attractive to offer. This practice is now gênerai in the trade. 

Since the World's Fair in Chicago, the name "Lowney" in peculiar 
lettering has been stamped or printed on every package made by de- 
fendant, and has been impressed upon the bottom of each pièce of 
chocolaté candy put ont by it, and often is eut in the lace paper which 
forms the interior ornamentation of the boxes. 

In 1896, the picture of thé so-called "Lowney girl" was adopted by 
the défendant as a trade-mark and duly registered. The name "Low- 
ney" was also registered, and the name and the "Lowney girl" hâve 
been advertised ail over this country and in foreign countries, and used 
continuously since that time. During the 10 years ending December 
31, 1911, the défendant spent over $2,400,000 in advertising in the 
United States alone, and during the 8 years preceding that perhaps 
another $1,000,000 to make the public familiar with the word "Low- 
ney" and the Lowney product ; the advertisements being in magazines, 
Street cars, periodicals, cook books, window displays, etc. 

In 1908, the défendant added to its line of manufacture and sale the 
milk chocolaté creams, which were distributed first in a maroon box, 
and then in a bluish tile box of standard size and shape, difïering very 
little in its measurements from the box of the complainant and other 
manufacturers. In January, 1910, the color of this last box was chang- 
ed so that it was, and is now, substantially the same shade of red as 
that used by the complainant. On the cover are the two registered 
trade-marks of the défendant; the "Lowney girl" appearing on the left 
half of the cover and the words "Lowney's Milk Chocolaté Creams" 
to the right, on the remaining part of the cover. The figure of the girl 
is on a greenish yellow background of slightly différent shade from the 
yellow figures appearing on the Morse box, and the design is surround- 
ed by a gilt médaillon on a shaded background. The words "Assorted 
Flavors" are added below in black and in smaller type than the other 
lettering. The box is tied with a red ribbon about the same width and 
color as that used on the Morse box, and complaint is made that the 
ribbon was so tied that it obscured part of the "Lowney girl" and was 
so placed that it concealed, in vvhole or in part, the name "Lowney's" ;; 
but an examination of the exhibits shows that the ribbon was too nar- 
row to cover entirely the name "Lowney's", even if it were placed di- 
rectly across the middle of the name, and that at best the bow woukl 
obscure only a part of the "Lowney girl." 

It also appears that the ribbon would slip sometimes from out of its, 
position on the box; but the boxes in évidence show that the ribbon 
in its natural place, across the center of the box, would obscure only 
the lower part of the letters in the name, and that the name "Lowney's" 
could be easily read by any one looking at the box, even in the most 
casual manner. 
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Onè of complainant's witnesses testified : 

"Lowney's name Is a very large factor in the sale of his candies ; I thlnfc 
he Is more widely known thaii any other; candy màn lu tlie United States; 
he bas a liigli réputation in tlie sale of cliocolates and candies ; he has been 
))efore tlie public for ail thèse years and well estaWislied. Tlie mère fact 
tliat Lowney's name was on tlie package would liave a tendency to lielp sell 
the goods." 

If the name of the Lowney Company sold the goods, or helped to 
sell the goods, it is inconceivable that the défendant should attempt to 
conceal that name, and, if the désire were to conceal the name, cer- 
tainly a ribbon sufficiently wide for that purpose would hâve been used, 
and so attached to the package that it could not slip. 

In the fall of 1909 there had been some talk among those in author- 
ity in the offices of the défendant of changing the color of the blue tile 
box, which had been found not successful in selling the cream choco- 
latés of the défendant. While this change was under considération, a 
letter was received f rom one Cunningham, who was a stockholder in 
the défendant company and manager of its branch house at Kansas 
City. The letter was as f ollows : 

"Kansas City, Mo., Nov. 1, 1909. 

"The Walter M. Lowney Ce, Boston, Mass. — Gentlemen: Our Mr. Cnnning- 
liam talked with you while in Boston about putting ont a large red one-pound 
box for the Old-Fashioiied Chocolatés. We wish you could see your way clear 
to do this as qulckly as possible, uiaUlng this box appear as large as you 
ean, but making it a brlght red box, and we would suggest that they use 
yellow largely on the print. 

"The only box that Morse seems to be selling is a large red box of JVmk 
Chocolatés, and we think that a package of this kind would put them out 
lot business to a certain extent. We don't consider them much compétition, 
but "every llttle bit lielps." Also we would like to hâve you send us as 
early as you ean the Milk Chocolaté and Nut Milk dumniy packages, a suf- 
flcient amount to make a number of window tlisplays in the city. We be- 
lieve with the duœmy packages we could Increase the sale of the item con- 
siderably. 

"Very respeetfully, [Signed] Cunningham Brokerage Company, 

"By George W. Cunningham." 

At this time the défendant was selling "Old-Fashioned Chocolatés," 
as referred to in the first paragraph of the letter, and thèse chocolatés 
are very différent from milk chocolaté creams. The receipt of this 
letter was acknowledged on November 4, 1909, and on the same date 
the défendant wrote to its Chicago branch, asking for a box of Morse's 
Milk Chocolaté Creams. A package was received in due course and 
given to the box maker of the défendant company, and the defendant's 
présent box was then produced and used in the distribution of its prod- 
uct. 

The complainant claims that the two boxes are so confusing in ap- 
pearance that the ordinary buyer is deceived in purchasing the goods 
of the Lowney Company, instead of the goods of the Morse Company ; 
that Lowney's goods are sold to the dealer or retailer for $2 per dozen 
for the half-pound boxes and $4 per dozen for the pound boxes, wherç.- 
as Morse's goods are sold to the retailer at $2.7S per dozen for the 
half-pound boxes and $5 per dozen for the pound boxes ; that the deal- 
er is therefore in a position to make a bigger profit on a sale of Low- 
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ney's goods to a prospective customer than on a sale of Morse's; that 
the quality of Lowney's goods is poorer than that of Morse's; that it 
is being injured, in that its trade is thus reduced ; that the buying pub- 
lic is confused and misled ; that the réputation of its goods sufïers be- 
cause of the alleged low quality of the Lowney goods, which the pub- 
lic niay buy believing them to be Morse's goods ; that there is shown 
a deliberate intent to simulate or copy the color and the design of com- 
plainant's package ; and that this resulted in unf air compétition. 

The record shows that red boxes of diflferent shades and shapes were 
used in the candy business many years bef ore complainant began to 
distribute its product, and that other candy makers sold milk chocolaté 
creams in red boxes before Lowney commenced the distribution of its 
milk chocolaté creams in the box in question, and défendant had used 
red boxes for candies other than milk chocolatés ; but the complainant 
allèges that it did not feel the compétition from the other red boxes, 
and that they were not of the same shade of red as the complainant's 
box. The complainant does not claim an exclusive right to red as a 
color; and the évidence shows that it was not the first manufacturer 
to sell milk chocolaté creams in packages ; but it claims that under the 
facts in the case there is shown a deliberate intent to steal its trade 
and to dispose of the defendant's wares on the réputation which the 
complainant had established, and that, so far as the sale of milk choco- 
laté creams is concerned, it has an exclusive right to manufacture and 
vend them in a red box of the design, shade of red, and character that 
it is now using, it being the first to use this particular red box for milk 
chocolaté creams, and that the défendant should be compelled to use 
some other color for its box. 

The défendant dénies that the quality of its product is lower than 
that of the complainant, and allèges that no manufacturer has an ex- 
clusive right to the box top of any spécifie color ; that colored papers 
are open to gênerai use, providing only that the vendor marks his box 
plainly with his own name and trade-mark; and that by unmistakably 
placing its own name and trade-mark or marks upon its milk chocolaté 
cream package it has taken every précaution required by the law to 
enable the purchaser who uses ordinary care to distinguish its goods 
from those of its competitor. It allèges that, if the contrary is true, 
then in the candy business the supply of colors would hâve been ex- 
hausted long ago, and the sale of package goods, whether milk choco- 
laté creams or otherwise, would be practically a monopoly shared by a 
very few manufacturers, who could prevent ail others from entering 
the package goods field, solely because they were the first to make a 
box of a certain color. 

The évidence shows that the arrangement of the design and the let- 
tering on the package as used on both thèse boxes "is an almost uni- 
form arrangement in the candy business. It seems that would be the 
only way." The évidence ofïered both by the défendant and the com- 
plainant shows that the Lowney name is a very large factor in the sale 
of the candies manufactured by the défendant, and officers of the com- 
plainant Company also admitted that the fact that the Lowney name 
appeared upon the package would bave a tendency to help the sale of 
the goods. 
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The record shows that there are two descriptive terms now used on 
package goods, "assorted chocolatés," which hâve cream, nut and jelly 
centers, and "assorted flavors," which indicates that the chocolaté 
creams hâve centers of différent flavors. The manufacturing cost of 
chocolaté creams of assorted flavors is less than that of assorted choco- 
latés. Chemists on both sides testified that there was no adultération 
in either goods; that they were pure in their éléments, although madé 
from différent recipes, so that from the point of purity they were of 
equal quality. 

Many witnesses testified as to the methods of doing business of both 
the complainant and the défendant, and the record discloses a consid- 
érable amount of trouble which clerks had in distinguishing one box 
from the other ; but, so far as I can discover, only five purchasers were 
deceived as to what they bought, and thèse five ail discovered the mis- 
take before the candy was consumed, and four of them returned it. 
It seems that the dealers, as to thèse five, when Morse's chocolatés were 
asked for, took a Lowney box, wrapped it up in paper, and gave it to 
the customer. The moment, however, the wrapping paper was remov- 
ed the mistake was discovered. No instance is shown of a purchaser 
handling a box in the retailer's store being deceived as between Morse 
and Lowney. 

The bill seeks for relief only as against unfair compétition. No claim 
is made that the défendant is infringing, or purposes to infringe, upon 
any technical trade-mark of the complainant. 

In this circuit no one bas a monopoly of form, of color, of the shape 
of letters, or of geographical names. Charles E. Ilires Co. v. Con- 
sumers' Co., ,100 Fed. 809, 41 C. C. A. 71. Such nonexclusive trade- 
names and devices are public jjroperty in their primary sensé. See, 
also, Coats v. Merrick. 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; 
Diamond Match Co. v. Saginaw Match Co., 142 Fed. 727, 74 C. C. A. 59 ; 
Continental Co. v. Larus Co., 133 Fed. 727, 66 C. C. A. 557; Regens- 
burg & Sons v. Portuondo Cigâr Mfg. Co. (C. C.) 136 Fed. 866. _ 

The rule governing cases involving charges of unfair compétition is: 

"Oue may uot legally use means, whetliei- marks or other indicia, or evon 
bis ôwn naine, vvitli tïie purpose and to the end of selling his .eoods as the 
goods of anotiier. If sncJi uieans tend to attract to hiniself the trade that 
would hâve flowed to the person previonsly iitciistoniod to nse tlieui, their 
use will be restrained by the law." l'illsbury v. Fleur JXills Co., (M li'ed. 8-11, 
12 O. 0. A. 432. 

As was said in Postum Cereal Co. v. American Health Food Co., 
119 Fed. 848, 56 C. C. A. 360, after, quoting the above: 

"In other words, uo one may lawfully so dress his goods that he can iialm 
them off as the goods of another manufactui-cr." 

When, however, a manufacturer places conspicuously on the pack- 
ages or 'cartons in which his: goods are sold registered trade-marks 
which hâve been issued to him, he bas distinguished his goods from 
those of other manufaçturers, especially in cases where shapes qf boxes 
and colors of wrappers are common to the trade and his marks are 
older in point of. use and better known than those of his competitor. 
Sterling Reinedy'Co. v. Eurêka Co. (C. C.) 70 Fed. 704; .'Lorillard v. 
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Peper, 86 Fed. 956, 30 C. C. A. 496 ; Postum Cereal Co. v. American 
Co., 119 Fed. 848, 56 C. C. A. 360. 

'J'here is no proof that the défendant has attempted to palm its goods 
off as the goods of the complainant. Défendant at ail times endeavor- 
ed to distinguish its goods from the goods of the complainant. 

This controversy becomes serious only by reason of the Cunning- 
ham letter. It is true that Cunningham asl<ed for a red box for Old- 
Fashioned Chocolatés, and stated that he could put Morse out of busi- 
ness ""to a certain extent" if he had it. It is also true that the défend- 
ant got one of Morse's red boxes, adopted substantially the same color 
for its boxes, but placed thereon its own registered trade-marks, so 
that the purchasing public under no circumstances could be deceived 
into thinking that it contained Morse's goods. It may be that the en- 
thusiastic Cunningham believed he was doing something sharp in sug- 
gesting the use of the red box, and it may be that the défendant had 
the same idea, but an unlawful intent is immaterial so long as the one 
inspired by it remains within the law. While I do not think the rec- 
ord hère discloses any unlawful intent on the part of the défendant, 
nevertheless, if it did, and the défendant made use of none qther than 
lawful means to make its unlawful intent effective, the complainant has 
no redress. Centaur Co. v. Marshall, 97 Fed. 785, 38 C. C. A. 413 ; 
Postum Cereal Co. v. American Co., 109 Fed. 848, 56 C. C. A. 360. 

An examination of the record discloses no similarity between the 
two boxes, save the solid color, red. Were this a question of trade- 
mark, clearly there is no such hkeness between the two designs as to 
give either party any rights against the other. As was said in Mc- 
Lean v. Fleming, 96 U. S. 245, 24 L. Ed. 828: 

"The défendant is not an imposter ; he has openly and plalnly represented 
hls [goods] to be exactly what they are." 

Ali that complainant can claim in this case is that it was the first 
to put milk chocolatés in a red box of this shade. That fact does not 
prevent anybody else from using a red box, provided proper distinc- 
tive marks are placed thereon, so as to distinguish the product frçm 
that of the pioneer. 

"Tlie complainant has no exclusive right to the red color, nor to the slze 
and shape of the packages, nor to the use of gilt letters on them. Tliese 
things are undeniably open to the trade." American Tobacco Oo. v. Globe 
Tobacco Co. (C. C.) 193 Fed. 1015, at page 1017; Diamond Match Co. v. 
Saginaw Match Ce, 142 Fed. 727, 74 C. O. A. 59. 

Every can dy dealer having the right to put up his product in, red 
boxes, the casual purchaser of intelligence could not be misled into be- 
lieving that the defendant's goods were those of the complainant. Of 
course, an unscrupulous dealer could show a red box to a purchaser 
and say that it was I\forse's, wrap it up in a pièce of paper, take the 
money, and send the purchaser home ; but the moment the wrapping 
paper was removed the purchaser must discover the mistake and the 
dealer suffer for the déception. 

"The défendant is not responsible for the fact that triclcy retailers repre- 
sent Its manufacture as that of comijlainant, knowing better, provided de- 
fendant 1ms done its légal duty in distinguishing its own product from that 
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of cdmplai'nant." Rathbone t. Champion C6., 189 Fed. 26, 110 C. U. A. 596, 
37 L. R. A. (N. g.) 258; Schlltz Brewiug Co. v. Houstop Co., 241 Fed. 817, 154 
C. 0, A. 519. 

The law will not permit a manufacturer to put in the hands of an 
unscrupulous dealer goods that may be palmed oflf upon the purchaser 
as having been made by a competitor; but this présupposes that the 
similarity of the packages, cartons, cans, or boxes is such that the 
casual purchaser would be easily confused. Wherever the markings 
are such that the manufacturer must be known, there is no unfair com- 
pétition. As was said in Kann v. Diamond Steel Co., 89 Fed. 706, 32 
ce. A. 324: 

"Every suit of this character is founded on the fact that tlie action, or the 
proposed action, of the défendant has deceived, or is calculated to decelve, 
ordinary purchasers buying with usual eare, so that they hâve purchased, 
or will probably purchase, the goods of the défendant under the mlstaken 
belief that they are those of the complainant, to the serions damage of the 
latter. The deceit, or probable deceit, of the ordinary purchaser to suoh 
an extent that he buys, or will probably buy, the property of one manufac- 
turer or vendor, in the belief that they are those of another, is a sine qua 
non of the maintenance of such a suit, because every one has the undoubted 
right tû sell hls own goods, or goods of hls own manufacture, as such, how- 
ever mtich such sales may diminish or injure the business of his competltors." 

Whatever confusion exists between the packages of the complainant 
and those of the défendant arises from features common to everybody 
in the trade, and to which nobody has an exclusive right, namely, the 
size and shape of the package, its color, and its ribbon. The features 
to which the parties hâve individual rights, those features which were 
put upon the packages to distinguish them — that is, the trade-marks or 
designs, and the names of the makers — are radically différent, and it 
is upon thèse distinguishing features that the public relies, and not 
upon features common to the trade. 

I find that the défendant has placed conspicuously, on a box of shape 
and color which he as well as the world had a right to use in the candy 
trade, two registered trade-marks to distinguish his goods from those 
of other manufacturers, and that those trade-marks were older in point 
of use than those of the complainant and defendant's other competl- 
tors. In other words, considering the things that were common to 
the trade, the différences between the complainant's box and the de- 
fendant's box are more conspicuous than the likenesses. Complainant 
has not shown "déception arising from some features of its own not 
common to the public." 

The bill will be dismissed for want of equity ; and it is so ordered. 
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GAEEETT & CO., Inc., v. A. SCHMIDT, JR,, & BROS. WINE CO. 

(District Court, N. D. Ohio, W. D. January 4, 1919.) 

No. 197. 

1. Tbade-Marks and Trade-Names "Ss^ST, 70(1) — Infringement — Test. 

Whether there is infringement of trade-mark or unfair compétition 
is to be deterniined by taking the trade-mark, labels, and dress as a. 
wliole, aud determining whetlier tlie resemblanees so far dominât© tlié 
différences in appearance, sound, and dress as to be llkely to deceive 
tlie average, ordinary, and unwai'y customer. 

2. Tbade-Marks and Tkade-Names <S=50(5) — Infringement— SïMiLAraTï 

OF NaME AND DbESS. 

The name "Virginia Dare," as a trade-mark for a wine, held infringed 
by the name "Virginette," used for wine of similar color and taste, 
in connection witli bottles, caps, and labels ail purposely made similar 
in appearance. 

3. Tbade-Marks and Trade-Names <S=>93(1) — iNirBiNGEifENT — Unkaie Com- 

pétition. 

The burden rests on a later comer in an established field to show that 
it exercised a proper degree of care to so difCerentiate its produet as to 
avoid déception of purchasers by retail dealers. 

4. Thade-Marks and Tradb-Names ®=386 — Suit for Infringement — 

Lâches. 

Complainant in a suit for infringement of trade-mark and unfair 
compétition held not barred by limitation or lâches of the right to relief 
by injunction and accounting. 

In Eqiiity. Suit by Garrett & Co., Incorporated, against the A. 
Schmidt, Jr., & Bros. Wine Company. Decree for complainant. 

Smith, Beckwith & OhHnger, of Toledo, Ohio, and Shattuck, Glenn, 
Huse & Ganter, of New York City (Garrard Glenn, of New York 
City, George H. Beckwith, of Toledo, Ohio, and William B. Walsh, 
of New York City, of counsel), for plaintiff. 

George C. Beis, of Sandusky, Ohio, and Thomas E. Lannen, of 
Chicago, 111., for défendant. 

WESTENHAVER, District Judge. Complainant files its bill to 
restrain infringement of a registered trade-mark, consisting of the 
words "Virginia Dare," as applied to a light-colored sweet wine. Its 
bill also contains allégations tending to show a common-law trade- 
mark in the same words, and charges generally unfair compétition. 
Allégations of diversity of citizenship and amount in dispute are also 
made, which give this court jurisdiction independently of the regis- 
tration of the trade-mark. Defendant's answer dénies infringement 
and unfair compétition, and makes a défense of lâches and the stat- 
ute of limitations. Upon thèse issues the case has been fuUy heard 
and submitted for a décision. 

The testimony satisfactorily shows that complainant's predecessors 
in title began the manufacture as early at least as 1901 of a light- 
colored sweet wine, the base of which is the juice of the Scuppernong 
grapes, grown chiefly in North Carolina. This wine has ever since 
been continuously advertised and sold to the trade under the trade- 

^x=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digeste & Indexes. 



944 250 FEDERAL REPORTER 

mark "Virginia Dare," and in bottles with labels pf the appearance 
and dress such as is now being used. 

On this h«aring no question is made touching the validity of the 
trade-mark, nor of complainant's title thereto, nor of its succession by 
valid transfer to ail the rights of its predecessor's good will and busi- 
ness. The validity of the words "Virginia Dare" as a trade-mark 
could not well be questioned, in view of H^miltbn Brown Shoe Co. 
V. Wolf Biros., 240 U. S. 251, 26 Sup. Ct. 269, 60 U Ëd. 629, com- 
monly knovvn : as the "American Girl" Trade-Mark Case. More- 
over, in Garrett & Co. v. Sweet Valley Wine Co; (D. C.) 251 Fed. 
371, decided May 11, 1918, Hon. John M. Killits, of this district, 
Upheld its validity. 

■ , Cbmplainant and its.predecessors hâve uniformly marketed this wine, 
never in bulk, but always in bottles of various sizes, but of similar 
shape, and hâve sold only to jobbers, and never direct to the consumer 
or retail trade. Thèse bottles are of white glass, evenly tapered from 
the middle to the mouth end. They contain at the base a rectangular 
label on white paper with the trade-mark "Virginia Dare" printed in 
gilt letters diagonally curved from the lower left to the upper right 
corner. In the upper left corner is a picture of a lady's head, sup- 
posed to represent the legendary personage known as Virginia Dare, 
and in the, lower right corner is a crest or shièld, surniounted with 
an eagle, supposed to be the crest or shield of complainant or its 
predec.essors. Another label appears approximately midway of the 
tapered part of the bottle, bow-shaped in form, with ends depending 
diagonally from the center, and with this crest or shield appearing 
at the middle or apex thereof. The bottle is , closed with a métal 
cap. On the side opposite the labels are blown in the glass the 
words, "Garrett & Company" and "Virginia Dare," the crest or shield 
above described, similar to that on the labels, and a warning against 
refilling the bottle. In 1912 this trade-mark, with an accompanying 
drawing, showing the lady's head and the shield or crest in the ap- 
proximate position and form of the printed label, was duly registered. 
In 1917 the trade-màrk "Virginia Dare," without any accompanying 
drawing or part of the label, was again registered. 

The testimony also shows that complainant has advertised extensive- 
ly its product under the trade-mark "Virginia Dare" in magazines, 
newspapers, and trade papers, and has, by practically every method 
known to the advertising trade, brought it to the attention of the retail 
trade or a consuming public. In addition, it haS employed traveling 
salesmen whose duties were to call upon the retail and saloon trade to 
stirriulate a demand for the Virginia Dare wine, to be supplied through 
some jobber or wholesaler. It has distributed various forms of ad- 
vertising matter, consisting in part of placards, calendars, fans, book- 
lets, and other displày advertising, ail to bé used in advertising and 
bringing to the attention of the consuming public its Virginia Dare 
wine. As a part'of this advertising, it has distributed to the retail 
trade triangulàr métal racks to be used in building up in the form of 
a pyramid a display of bottles of Virginia Dare. On the margin of 
thèse racks is conspicuously displayed the following: 
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"This display of racks te lbaned,;and remains the property of Garrett & 
Company. Other goods must not be display ed on it." 

The testimony shows that for many years complainant's advertis- 
ing expense has been not less than $100,000 a year. As a resuit, in 
1913 and prior thereto, a large and profitable trade in Virginia Dare, 
and a wide popularity with certain parts of the retail trade and con- 
suming public, had beenobtained. 

The testimony also shpWs that défendant is a producer of wines, 
with its place of business at Sandusky, Ohio. Prior to 1913 most 
of the wine produced by it was sold in bulk, and very little, if any, 
in bottles. During 1913 defendant's manager, a Mr. Royer, after 
expérimentation, produced à light-colorçd sweet wine of the same 
gênerai color and quality as Virginia l5àre. The expérimentation 
was indulged in with a view to getting this resuit The base of this 
wine is the juice of the Delaware and Catawba grapes, with some 
juice of the California grapes àdded to increase the alcoholic con- 
tent, also adding some sweetening material. Défendant began im- 
mediately to market this wine in bottles of precisely the sàme shape 
and color as those used by complainant for marketing its product, 
It also sells it in bulk. Defendant's priées are afid hâve been uni- 
formly lower than complainant's priées. Défendant does not adver- 
tise its product, and has never done so, except only to a negligible 
extent, when this wine was first placed on the market. 

Défendant, at the time it began to introduce this wine to the trade, 
adopted therefor, as a trade-mark, the word "Virginette." This 
trade-mark was registered by défendant February 24, 1914. Défend- 
ant also registered a label bearing this trade-mark and other matter 
February 25, 1914. This label is in size, shape, color, and position 
on the bottle precisely the same as complainant's. The word "Vir- 
ginette" is printed thereon in substantially the same type and color, 
although in somewhat larger sized letters, extending from the lower 
left to the upper right corner in the same gênerai form and curve, as 
complainant's Virginia Dare label. In the upper left corner, in 
place of the lady's head, is a bunch of grapes of substantially the 
same size; in the lower right corner, in the place of the crest oi* 
shield of complainant, is an eagle of substantially the same size as 
the crest. There is also a bow label, of the same size and form as 
complainant's, placed on the neck of the bottle in the same position, 
containing, however, a bunch of grapes, instead of the crest or shield. 
The cap closing the bottle is also of the same form and appearance. 
Thèse bottles do not hâve blown therein on the reverse side any 
words or descriptive matter. 

The évidence further tends to show that complainant's wine has 
become known to the retail trade or consuming public as Virginia 
wine, that it has acquired a wide popularity with people of Polish 
nationality or descent, and that thèse purchasers, either of a bottle 
or of a glass of wine over the counter, receive and accept Virginette 
wine, when offered in response to requests for Virginia or Virginia 
Dare wine, without detecting this substitution. 

The évidence also further shows that retail dealers make use of 
256F.— 60 
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compîairiant's advertising^ matter, paHkulâriy the triangular racks, 
above described, to displày and sell Virgitiette wiiit' in bottles contain- 
ing the Virginette trade-mark and dress ; also that some retailers 
h'ave advertîsçd Virginette winç as being like yirginia Dâre, and hâve 
réfilled complainant s bottles with Vii-ginette purchased in bulk, and 
sold it as Virginia Dafe to the retàil trade. Défendant disclaims ail 
knowledge of thèse practices, and dénies that it has ever authorized, 
directed, or suggested them. 

[1] Upori this gênerai state of facts, cohiplainant cdntends that its 
trade-mark is infringed and that its charge of ùnfair compétition is 
sustained. The law applicable in this situation is well settled, and 
does not require an extended citation or review of the authorities. 
The diffîculty is, as usual, in the application of wèll-settled rules of 
law to the facts of the case. ïn this circuit we hâve a number of 
w^ell-considered cases, a référence to which will be sufficient for prés- 
ent purposes, namely, Ohio Baking Co. v. National Biscuit Co., 127 
Fed. 116, 62 C. C. A. 116, known as the "In-er-Seal" Case; De Voe 
Snuff Co. V. Wolfif, 206 Fed. 420, 124 C. C. A. 302, known as the 
"Eagle Snuff" Case ; and O. & W. Thum Co. v. Dickinson, 245 Fed. 
609, 158 C. C. A. 37, known as the "Sticky Fly Paper" Case. 

From thèse opinions it appears that the test of whether or not 
there is infringement or unfair compétition is to be determined by 
taking the trade-mark, labels, and dress as a whole, and determining 
therefrom whether the resemblances so far dominate the différences 
in appearance, sound, and dress as to be likely to deceive, not the 
cautious, experienced, or discriminating purchaser, but the average, 
ordinary, and unwary customer; in this case, that purchaser is the 
retail or consuming purchaser buying a bottle or glass of wine at 
retail and exercising in so doing only that degree of care or atten- 
tion which a purchaser in that situation is accustomed to exercise. 
In other words, the test of infringement of a trade-mark is similar- 
ity, not identity. 

[2] Applying thèse tests, is the charge of infringement and of un- 
fair compétition established? This inquiry is not to be answered by 
an examination of the words "Virginia Dare" and "Virginette" alone. 
The law of trade-marks is only a specialized branch of the gênerai 
law of unfair compétition, and in determining whether or not a charge 
of infringement is sustained, it is usual to take into considération ail 
of the other similarities contributing, with the gênerai similarity of 
the words in the trade-mark, to mislead the public. 

In a number of trade-mark cases in which the sustaining or dif- 
ferentiating collatéral considérations were no greater than in the prés- 
ent case, the charge of infringement has been held to hâve been sus- 
tained, and, while each case must stand on its own particular cir- 
cumstances, a référence to the holding of the courts in analogous 
cases will be helpful. In Celluloïd Co. v. Cellonite Co. (C. C.) 32 
Fed. 94, "Celluloid" was held infringed bv "Cellonite"; in Little v. 
Kellam (C. C.) 100 Fed. 353, "Sorosis"'by "Sortoris"; in Enoch 
Morgan v. Whittier-Coburn Co. (C. C.) 118 Fed. 657, "Sapolio" by 
"Sapho"; in Ohio Baking Co. v. National Biscuit Co., 127 Fed. 116, 
62 C. C. A. 116 (C. C. A. 6), "In-er Seal" by "Factory Seal," because 
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of similarity of display matter ; in Florence Mfg. Co. v: Dowd (C- C.) 
171 Fed. 122, and 178 Fed. 73, 101 C. C. A. 565, "Keepclean" by 
"Sta-Kleen"; in American Lead Pencil Co. v. Gottlieb (C. C.) 181 
Fed. 178, "Knox-all" by "Beats-ail"; in De Voe Snuff Co. v. Wolff, 
206 Fed. 420, 124 C. C. A. 302 (C. C. A. 6), "Eagle Snuff" by "White 
Eagle Snuff," notwithstanding the picture of the eagle and name on 
the conflicting trade-marks were materially différent; in Lambert 
Pharmacal Co. v. Kalish (C. C.) 219 Fed. 323, "Listerine" bv "Lister- 
septine"; in Fairbanks v. Ogden Co. (D. C.) 220 Fed. 1002, "Cot- 
tolene" by "Chef olene" ; in United Lace Co. v. Barthels Mfg. Co. 
(D. C.) 221 Fed. 456, "Beaded" by "Imbeaded"; in Stephano Bros. 
V. Stamatopoulos, 238 Fed. 89, 151 C. C. A. 165 (C. C. A. 2), "Rames- 
es" by "Radames"; in Actien, etc., v. Somborn, 14 Blatchf. 380, Fed. 
Cas. No. 496, "Appolinaris" by "Appolinus"; in Hostetter v. Vo- 
winkle, 1 Dill. 329, Fed. Cas. No. 6,714, "Hostetter" by "Hostetler." 
The foregoing summary is in part appropriated from the opinion in 
(C. C. A.) 238 Fed. 89, 94. See, also, O. & W. Thum Co. v. Dickin- 
son, 245 Fed. 609, 158 C. C. A. 37 (C. C. A. 6), in which a charge 
of infringement and unfair compétition was sustained, notwithstand- 
ing numerous marked différences. 

I am clearly of opinion that the charge of infringement and of un- 
fair compétition are both established. It is difficult to resist the im- 
pression that the defendant's object and purpose was to obtain some 
part of complainant's good will due to the consuming public's wide 
acquaintance with Virginia Dare. Defendant's manager began his 
expérimentations, obviously for the purpose of producing a wine sim- 
ilar in character and appearance to complainant's, and likely to ap- 
peal to the same class of consumers. This défendant had a lawful 
right to do. It adopted, however, the trade-mark of "Virginette," the 
same style, shape, and color of bottle, the same gênerai form and 
dressing of label, for the purpose, it seems to me, of appropriating to 
itself some part of that business and good will thus built up through 
many years of effort and advertising. This défendant has no lawful 
right to do. It had, of course, a lawful right to compete in good 
faith for this trade and sell its wine. It had also the right to use 
that type, shape, and form of bottle; but, being a later corner into 
the same field of trade, it did not hâve the right to adopt a trade- 
mark or trade-name, or to assemble similarities of size, shape, and 
form of the bottle, label, dress, and cap in such a way as would nat- 
urally tend to produce confusion in the minds of the retail or con- 
suming trade as to the origin of its product^ — certainly not to produce 
such confusion as to its origin as to resuit in its sale to purchasers 
under a belief that it was the product of complainant. 

[3] The burden is on the later corner in an established field to ex- 
ercise a proper degree of care and caution in thèse respects, so as to 
avoid such déception or confusion. If défendant had performed its 
full duty in thèse respects, it would not be responsible for wrongful 
acts of retailers in substituting one wine for the other; but this the 
défendant has not donc. It has adopted a trade-mark of .such sim- 
ilarity that, taken with other similarities in bottle, label, and dress, 
the natural and probable resuit is that purchasers are confused or 
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decçived. It jtiust therefore be held responsible for ail the consé- 
quences of its neglect or default; that is, in the présent case, held 
responsible for the substitution practiced by retailers of Virginette 
or Virginia Pare, and the appropriation in conséquence thereof of 
some part of complainant's good will and established trade. 

The wrongful conséquences of defendant's conduct is intensified by 
its business policy of refraining from advertising, and of selling this 
wine in bulk and at lower prices, thereby enabling it to appropriate 
in larger measure the results of complainant's efforts and advertising, 
and tenipting retail distributors to indulge in substitution and unfair 
compétition. 

[4] Defendant's défense of lâches and statute of limitations may 
be briefly disposed of. Complainant's président, learning in 1913, 
or early in 1914, that défendant was marketing a similar wine in the 
manner already described, sought an interview with defendant's man- 
ager and called his attention to the alleged infringement, and to the 
alleged unfair compétition resulting from similarity in dress and ap- 
pearance. Défendant insisted upon its right to continue the methods 
of which complaint was thus made. Immediately thereafter a bill 
like the présent one was filed in this district, to which défendant ap- 
peared and answered, setting up, in addition to its présent défens- 
es, that complçiinant had violated the Pure Food and Drugs Act in 
varions respects. This case was placed on the calendar for hearing 
in 1915, but for some, reason had not yet been heard in the early 
part of February, 1918. Complainant therein, being a Virginia cor- 
poration, had, in the meantime, sold and transferred its business and 
good will to the complainant in this suit, a New York corporation, 
and latçr the présent complainant moved for a substitution on the 
record and for leave to file a supplemental bill setting up this change 
of title. Défendant responded with a motion to dismiss under equity 
rule No. 57,(198 Fed. xxxiv, 115 C. C. A. xxxiv) and early in Feb- 
ruary, 1918, an order was made, disniissing that case without préjudice. 
The présent complainant within two weeks thereafter filed this bill. 

If the question were one arising under the Ohio statute of limita- 
tions, and the action one that would be barred, if not brought earlier 
than the date qf the filing of this bill, complarnant's right would still 
be protected by section 11233, General Code, and mot barred by any 
statute of Ohio. See Bâtes v. Railroad, 12 Ohio Si:. 620; Penfiekl v. 
Mason,. 17 Ohio Cir. Ct. R. (old) 165. The applicable rule is that 
of the équitable doctrine of lâches in trade-mark or unfair compéti- 
tion cases. Upon the facts stated,- i^, is clear tVt complainant is 
not barred of its right to relief by injunction. See McLeanv. Flem- 
ing, 96 U. S. 245,, 24 L. Ed. 828; .Menendez „v. Wolt,; 126::U. S. 514, 
9 Sup. Ct. 143, 32 L. Ed. 526; Saxlehner v. Eisner,, .179,,U. S. 19, 
21 Sup._Ct.7,45.L. Ed.,60. , . • _, .,:...,.,, ■ 

Nor is complainant b^^rred by lâches frqm its right, tq,, an açcount- 
ing. Défendant în the éarly stages. of.its; conduct w^j,,pro.D3ptlynqti- 
fied and warned,!, A.^uit was brought in 4u:etjii}e,.,ar}a,,while-it ,diçl 
not proç.eed, to a'final hearing, was nqne the, i^ç îi, pep^ing .^ctioji',,, 
giving ample notice of, complainant's fi,gl>^s, '^nd,,of., its. intention .tq: 
insist upqn.thpiTi. Thcrdisniissal' later.foi: want; ôf ,p:r9s'.eQUtion doçs. 
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not dimiiiish the force of thèse considérations; hence it appears that 
ail def endant's acts were indulged in after full warning, and with full 
kïiowledge of complainant's rights and of its intentions. Nothing ap- 
pears herein to indicate that the défendant has at any time altered 
its situation, modified its course of conduct, indulged in expenditures, 
or did anything in reliance upon a belief induced by any act of com- 
plainant or its predecessor that complainant or its predecessor was 
acquiescing in defendant's conduct, course of business, or waiving 
any of its légal or équitable rights to redress. Défendant began and 
persisted in its methods of doing business upon its own responsibil- 
ity, without being misled by any act of complainant or its predecessor, 
and must now be held to full responsibility for the conséquences. 

A decree awarding an injunction and for an accounting will be en- 
tered in conformity herewith. 



GREGOHY et al. v. KEENAN. 

(Di.strict Court, D. Oregoii. Mareh 10, 1010.) 

No. 7S:>A. 

1. Vektsotî and ri.iRctiAsici! iS=>76, 130(1) — Construction of CoNntAcr. 

ContiiK-t for the siile and pnrchase of land held to entitle tlie i>urcli!iser 
ti) a inarl:etal)le title, and to inake tlie acts of final payment and convey- 
ance concurrent. 

2. PUIU.IC lyANDS <S::3ll4(.5) — OeEGON DONATION LaNDS— PeRI'-ECTING OP TiTLE 

A^^ER Deatti ok Setïi.ek. 

A sottler on ymblic land în Oregon held, on the évidence, to hâve coni- 
pleted his resifk'uce to entitle him to patent prior to his death in 1SÔ5, so 
that undor the stu! ute (he land was subject to sale by his adniinistrator for 
payaient of lii.s (lel)ls. in proper proceedings, although patent was gubse- 
qnentlj' issued to iiis hoirs at law. 

3. E.XEcuTORS ANB Adm 1 NisTKATOirs ©=3337 — Sai.e of Lands — Notice to Heirs. 

Where the statute roquired notice to the heirs at law of an Intestate 
deoedenf of profeedings to suli.jeet his real estate to payment of his debts, 
a proceeding and sale on p\il)lished notice "to wboni it may concern," al- 
though the heirs were nanied in the pétition, held void, and the defec- 
not curable by rétroactive législation. 

4. I'artnership ©=^252 — I'artnersiiii' Administration — Paktnership Lands. 

Under L. O. L. § 1108, the adniinistrator of a partnership estate has 
power to sell lands ovvned by tho partnership for the payaient of part- 
nership dobts, although the title is in the names of the individual mem- 
bers. 

5. EXECUT0R,S AND AD.^tI^-TSTRATOns (®:^37S — SaLE OF LaND— IiïIîEGULARITIES 

IN FrOCEEDINGS— CURATIVB StATUTE. 

Mère irregiijarities !n proceedings by an administrator for the sale of 
land, wliich do not affect substantial rights of the heirs, inny be reniodied 
by curativc législation. 

6. Vendor and Purcii.aser iS=117, 122 — Eescis&ion ôf Contkact by Pur- 

CHASEii— Condition Précèdent. 

A party is not permitted to rescind a contract for the purchase of realty, 
and at the saine tiine keep possession of ail or any part of the land bar- 
gnined for, but must prolïer itsTeturn, so as to put the vendor ij statu 
cjuo. . , . 

®=3f\)r other cases sec same toplc & KEY-NUMBEH in ail Key-Numbered Digests & indexée 
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7. Vendob and Ptjbchabeb ®=9ll7 — Resoission of Costbact by Pubchasee— 

Téndeh of Possession. 

A tender of a deed by a purchaser to the vendor of land Is not équiva- 
lent to a tender of possession for the purpose of a rescission, 

8. QUIETING TiTLE ®=>12(1)— VeNDOE and PtJECHASEE <@=»144(1) CONTKACT 

OF SaLE^TiTLE OF VÈndob. 

Decree, In a suit by a vendor of land under contract to convey on full 
payment of the prlce, brought while the purchaser was in possession, and 
quieting the tltle in plaintifC, held sufficient to render the title marketable 
wlthin the terms of his contract. 

9. Vendoe and Pubchasee <©=>144(2) — Suit to Foseclose Contbact— Defec- 

TivE Title. 

Where the vendor brings suit to foreclose a contract for the sale of 
land, in whleh défendant pleads defectlve title, when tlme is not of the 
essence of the contract, or delay bas been the fault of the défendant, com- 
plainant may clear up defects in the title at any time before final decree. 

In Equity. Suit by W. J. Gregory and others against S. A. Keenan. 
Decree for complainants. 

F. J, Newman and A. E. Reames, both of Medford, Or., for plain- 
tiffs. 

Jenkins & Crawford, of Portland, Or., for défendant. 

WOLVERTON, District Judge. On May 6, 1911, the défendant, 
S. A. Keenan, advanced $250 earnest money for the purchase of 
140 acres of land situated in Jackson county, Or. ; Huntley-Kremer 
Company representing the vendors. It was a condition of the contract 
then entered into respecting the purchase of the land by Keenan that, 
as soon as the title was found to be good by the purchaser and the 
soil satisfactory, Keenan should pay the balance of the purchase 
price in manner stipulated. The title was to be retained by the ven- 
dors, and Keenan agreed to accept a bond for a deed, which was to 
operate between the parties as security for deferred payments, the 
title to be conveyed when payment was fully met. The agreement 
contained a further provision to the effect that the purchaser should 
hâve 10 days after receipt of abstract of title to pay the balance of 
the first installment agreed to be paid for the land. 

Prior to this time, namely, on February 25, 1909, the plaintifï W. 
J. Gregory, who held the title to the land, and his wife, EHzabeth 
Gregory, gave to the plaintiffs W. W. Glasgow, Charles M. English, 
and J. A. Bothwell a bond for a deed, whereby Gregory agreed to sell 
the property to them, in pursuance of which he let them into posses- 
sion. 

On May 20, 1911, a further agreement was entered into with réf- 
érence to the sale of the land to Keenan, wherein Gregory and wife 
are styled the parties of the first part, Glasgow, English, and Bothwell 
and their wives parties of the second part, and Keenan party of the 
third part. By the terms of the agreement, the second parties waive 
their right of purchase under the bond for a deed from Gregory, and 
the first parties agrée to sell and convey the premises to Keenan for 
the sum and price of $20,000, to be paid in manner following: $5,000 
down, $3,000 on or before May 20, 1912, and the balance of $12,000 

ig — ■iTfif ottier cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests à Indexes 
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on or before 'Klay 20, 1916, with intérest at 6 per cent, per anniini. 
The agreement, among olhers, contains this clause : 

"Now, if the suuis of money herein promlsed to be paid by the party ot 
the third part herein sliàll, tiuie beiiig strictly tlie essence thereof, be by liini 
well and truly paid. strictly at tlie time and in the mariner herein promlsed 
by hlm, then upon the fuU and complète performance of each, évery, and ail 
of said payments, together with the annual intérest thereon, then the par- 
ties of the first part herein and the parties of tlie second part herein do 
hereby undertake, agrée, and promise that the parties of the flrst part herein 
will forthwith make, exécute, and deliver to the party of the third part here- 
in a good and .sufflcient deed of gênerai warranty, conveylng ail of said prop- 
erty to said party of the third part herein, free from either lien or incum- 
brance of any kind or nature." 

In default of prompt payment, foreclosure is provided for. Until 
date of default, it is .stipulated that Keenan shall hâve possession of 
the property, and it is further agreed between the parties that Keenan 
should cause the land to be subdivided into 5-acre tracts, and thèse it 
was his right to sell as he might find purchasers. When sold, the 
tracts were to be deeded, either to Keenan or to the purchasers, upon 
condition that Keenan should pay lipon the purchase price of the land 
at the rate of $150 per acre of the tracts so sold. In this relation 
the first parties covenanted to convey the tract or tracts so sold by 
"good and sufficient deed," and to "do and perform each and every 
act and thing that may be either necessary or requisite to be done in 
the premises, so that full and complète title to said 5-acre subdivision 
shall be transferred * * * free from either lien or incumbrance 
of every kind and nature and especially free from the opération of this 
contract." Then follows the stipulation : 

"And as between ail of the parties hereto it is further expressly agreed 
and understood that tlie title to ail of the property herein described is at 
this time in the parties of the tirst part herein, and that thelr gênerai war- 
ranty deed shall liave the effect of conveylng and passing full and complète 
title to any of said subdivisions of liind so paid lor by the party of the third 
part herein." 

The défendant, Keenan, having failed to pay the last installment of 
$12,000, and certain taxes, as provided for in the agreement, the 
plaintififs, on December 2, 1916, instituted this suit to foreclose the 
contract. 

On December 16, 1916, Keenan wrote Glasgow, indicating a wish to 
take up the balance due on the contract, and asked for a statement 
of the amount necessary to discharge the obligation. The amount 
claimed, namely, $14,316, was, on December 20th, communicated to 
Keenan by letter, and he was informed that the suit would be stayed 
until January 2, 1917, until which time he could avail himself of 
the offer made to accept payment. On December 22d Keenan wrote 
as follows: 

"I liave your letter of the 20th inst. eoncerning the land contract. I note 
that you and your associâtes are willing to carry out the terms of the con- 
tract and to exécute the necessary conveyances which, with the abstract of 
title continued down to date, will disclose a perfect title to be transferred 
to me. I also note that you will procure a deed from ail the parties to the 
x;ontract and that you flxed January 2, 1917, as the expiration of your otter. 
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In order that there may be no mistake or mlsunderstandlng, I am mailing 
the inclosed formai notice to ail the parties to this contract. 

"I expect to be in Medford at the time deslguated ihyself, and will want 
the transaction closed up at that time witbout any further delay or mlsunder- 
standlng, so please hâve your deeds and the abstract of title ail ready." 

The meeting took place, at the place and on the day indicated, which 
resulted in Keenan's disapproval of the title offered by Gregory and 
his co-complainants, and an attempted rescission on his part of the 
contract to convey, and a demand for the repayment of the amount 
of the purchase price and some taxes previously paid. 

Thereafter Keenan answered, setting up that Gregory was without 
good and sufficient title to the land, and was unable to convey the 
saine in fee simple, f ree and clear of incumbrances, as called for by 
the ngreement, and prayed a decree for rescission of the agreement 
and recovery of the amount of the purchase priçe and taxes there- 
tofore paid in pursuance of the contractual relations of the parties. 

The chief grounds of défense relied upon by the défendant for de- 
feating the suit to foreclose are: 

First, tliat the plaintiffs hâve not profifered a marketable title to 
43.9 acres included in the tract of 140 acres agreed to be conveyed. 
The acreage alluded to is a part of the donation land claim No. 37 
of James A. Lupton. 

; Second. Nor hâve they profïered a marketable title to 36.1 acres, 
being ail of lot 2, derived f rom the Angle and Plymale estate. 

Third, that the deed from A. Childers et al. to William Angle and 
F. M. Plymale was insufficient to carry title ; and — 

Fourth, that certain quitclaim deeds found in the chain of title are 
insufficient, because of the simple fact that they are quitclaim deeds, 
to convey a marketable title such as was contracted for by the de- 
fendant under the agreement to convey. 

[1] Previous to a discussion of thèse objections to the plaintiffs' 
title, it is essential that we dispose of a contention urged by plaintiffs, 
which, if sustained, is preclusive of any défense that the défendant 
might make on account of the condition of the title in plaintiffs. The 
point is that, hy the condition in the agreement to the effect that the 
title to ail the property was at the time of entering into the agreement 
in the parties of the fîrst part, that is, W. J. Gregory and wife, and 
that a gênerai warranty deed from them should hâve the effect of 
conveying and passing full and complète title to any of the subdivisions 
into which the land was to be divided, precludes the défendant from 
now asserting that the title proffered was not a good or marketable 
one. The solution of the controversy dépends upon a proper con- 
struction of the agreement. 

Elsewhere in the agreement, as is shown aboyé, the parties of the 
first and second parts undertake and agrée, upon the payments being 
made as stipulated, that the parties of the first part shall forthwith 
make, exécute, and deliver to Keenan a good and sufficient deed of 
gênerai warranty, conveying ail the property, f ree from either lien or 
incumbrance of any kind or nature. And later, speaking with rela- 
tion to the S-acre subdivisions, it is further stipulated that the parties 
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of the first part shall make, exécute, and deliver to the vendee a good 
and sufficient deed conveying the spécifie subdivision of land, and shall 
do and perform each and every act and thing that may be either nec- 
essary or rcquisite to be done in the premises, so that a full and com- 
plète title shall be transferred. Thèse are stipulations that occur in 
the agreement previous to the one upon which plaintifïs rely for 
precluding the défendant from questioning the title. 

It is a canon of interprétation that ail clauses in a contract shall 
stand and subserve their obvious purpose, unless in palpable conflict 
with or incongruous to some other clause that renders them nugatory. 
In other words, the agreement must be so construed, if possible, as 
to give meaning and effect to ail its provisions. Applying the rule, we 
find no difficulty in construing thèse several stipulations of the agree- 
ment. 

When dealing with the subject of sale and conveyance to Keenan, 
or of the subdivisions, a warranty deed is stipulated for conveying a 
fee-simple title, free and clear of incumbrances, and thus it was in- 
tended that the vendee should hâve a marketable title. Were it not for 
the clause relied upon by plaintifïs, there could be no question as to 
the correctness of this construction, and yet, when the true purpose 
of the clause is considered, there is left no incongruity. The second 
parties previously held a bond for a deed to the property, and there- 
fore had some interest in it. This interest they were waiving, so 
that the title might be conveyed to Keenan. Gregory held the légal 
title. Therefore, in order that the second parties might not still in- 
sist upon holding their interest, it was stipulated by and between ail 
the parties to the agreement that Gregory and wife held the légal title, 
and that a warranty deed from them would convey whatever title 
the parties of the first and second parts had in any of the subdivisions 
to which it was applied. 

I am impressed that it was not intended thereby to mutually cove- 
nant that Gregory held the absolute fce-simple title, free from incum- 
brances, or that bis title was the marketable title elsewhere covenanted 
to be conve3'cd to Keenan. This construction renders the agreement 
entirely harmonious, and is obviously the one that was in the minds 
of the parties when the agreement was executed. The previous con- 
tract with Keenan was altogether merged into this agreement. Al- 
though Keenan may bave had the abstract of title in his hands at the 
time of entering into the later agreen:ent, he had probably never 
examined it and it is fair to assume that he depended upon the cove- 
nants of the agreement for conveyance of a marketable title. 

Another suggestion of construction is tendered relative to whether 
the act of final payment on the part of Keenan and the act of convey- 
ance on the part of the other parties to the agreement were independ- 
ent or concurrent covenants. I construe the agreement as rendering 
them concurrent. The time of payment is made of the essence of the 
agreement, but upon payment, as stipulated, the first and second parties 
covenajit to forthwith make, exécute, and deliver the deed of gênerai 
warranty. This renders the acts concurrent, which was no doubt 
the purpose of the parties, and the agreement must be so interpreted. 
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We now return to defendant's objections to the title, and first as 
it pertains to the L,upton land. This land is, as has been indicated, 
a part o£ the James A. Lupton donation land claim. The patent bears 
date August 8, 1866. It recites the fact of the issuance by the reg- 
ister and receiver at Roseburg, Or., of certtficate No. 984, from 
which it appears that under the provisions of the act of Congress ap- 
proved September 27, 1850 (9 Stat. 496, c. 76), and législation supple- 
mentary thereto, the daim of the heirs at law of James A. Lupton, 
deceased, notification No. 7, has been established as à donation land 
claim of one-half section, or 320 acres, of land, and that the same 
has been surveyed and designated as claim No. 37, whereon is pred- 
icated a grant to the heirs. The land is described by metes and bounds, 
from which it appears that the survey was made upon lines running 
east and west and north and sotith. 

[2] This claim was sold at administrator's sale by the administra- 
tor of the estate of James A. Lupton, deceased, and the strong con- 
tention of counsel is that the land was then not the property of 
Lupton's estate, but the property of his heirs at law, and that his 
administrator was without power or authority to sell it to satisfy his 
debts, or for any purpose. 

From the abstract of title, the record shows that Lupton died Oc- 
tober 8, 1855, and that he left as his heirs at law two sisters, namely, 
Elizabeth McLaughlin, of Pennsylvania, and Margaret Holmes, of 
St. Louis. The sale of the real estate was consummated on November 
12, 1859, and was confirmed Decemher 5th following. This, it w'il 
be perceived, was ail accomplished prior to the issuance of the patent. 
Gregory claims title through the administrator's sale, and the crucial 
question is whether the land was subject to sale to satisfy Lupton's 
debts. This dépends, in my opinion, upon whether Lupton died prior 
to having resided upon the donation for the fuU period of four years 
after settlement, or subséquent to the expiration of that period. The 
évidence bearing upon the subject is meager, and much is left to in- 
ference and presumption. 

The Donation Act, approved September 27, 1850 (9 Stat. 496, c. 
76), granted to every white settler or occupant of the public lands 
then residing in the territory of Oregon, or having become a résident 
thereof before the Ist day of December, 1850, "and who shall hâve 
resided upon and cultivated the same for four consécutive years," 
one-half section, or 320 acres, of land, if single, and if married, or 
having become married within one year from December 1, 1850, one 
section, or 640 acres, one half to himself and the other half to his 
wife, to be held in her own right, the surveyor gênerai to designate 
the part inuring to the hushand and the part to the wife. 

By section 5 of the same act, there was granted to every white rnale 
citizen of the United States, above the âge of 21 years, settling in said 
territory between the dates of December 1, 1850, and December 1, 
1853, and having complied with the section of the act next preceding, 
one-quarter section, or 160 acres, of land, if a single man, and if mar- 
ried, or having become married within one year after reaching the 
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âge of 21 years, one half section, or 320 acres, one half to the husbaild 
and the other half to the wife. 

By the sixth section of the act, the settler was required, within three 
months after survey was made, or, if survey had been made before 
settlement commenced, then within three months after settlement, to 
notify the surveyor gênerai of the précisé tract claimed, the same to 
be in a compact form; also to be, as nearly as practicable, according 
to légal subdivisions, but, where that could not be done, the surveyor 
gênerai was to survey and mark the claim with houndaries. It was 
provided, however, that after December 1, 1850, ail claims should be 
bounded by lines running east and west and north and south. 

By section 7 the settler was required, within 12 months after sur- 
vey, or, when survey had been made, within 12 months from time of 
settlement, to prove to the satisfaction of the surveyor gênerai set- 
tlement and cultivation as required by the act, specifying the time 
when commenced, and at any time after the expiration of four years 
from date of settlement, upon proper proofs, he was entitled to a 
■certificate from the surveyor gênerai, which likewise entitled him to 
a patent from the government to the land, upon surrender of the 
•certificate. 

By section 8, upon the death of a settler before the expiration of 
four years' continued possession, ail the rights of the deceased de- 
scended to his heirs at law, including the widow, where one was left, 
in equal parts, and proof of compliance with the conditions of the 
act to the time of death entitled the heirs to the patent. 

The certificate, as appears from the patent, was issued by the 
register and receiver at Roseburg, Or. Thèse officers were authorized 
to be appointed by the Président by act of Congress of July 17, 1854 
(10 Stat. 306, c. 84), which was supplementary to the Donation Act, 
and not before it. The certificate is not in évidence, and we only know 
of its contents by such référence as is made to it in the patent. Lup- 
ton, in ail probability, was not a married man at the time he made 
settlement, and so notified the surveyor gênerai. Otherwise we must 
assume that some note of the fact would hâve been made in the cer- 
tificate, and consequently in the patent. None such appears in the 
latter document. Not being a married man, he must hâve made set- 
tlement in pursuance of section 4 of the act of September 27, 1850; 
for otherwise he would hâve been entitled to one quarter section 
only, and not to a half section, as the certificate of the register and 
receiver shows was his right. So we must conclude that L,upton was 
either a settler and occupant of his donation at the time of the pas- 
sage of the act, and made déclaration thereof prior to December 1, 
1850, or that he became a résident of the territory and a settler upon 
the land some time prior to December 1, 1850. 

This resuit seems logically to follow from a proper interprétation 
and application of the provisions of the act, and we must assume that 
the officers of the land office acted in discharge of their functions of 
office. Such being the case, Lupton's four years' settlement and cul- 
tivation must hâve expired some time prior to December 1, 18S4. 
Having died October 8, 1855, he had therefore completed such resi- 
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dence and occupation prior to his decfease. It must be true, however, 
that the heirs at law made the final proof s, and that they did this after 
his death, as otherwise the certificate would hâve shown that Lupton 
was' entitlêd to the patent, and not the heirs. The only item of évi- 
dence that would seem to indicate that Lupton's settlement was made 
subséquent to Deceniber 1, 1850, and not prior thereto, is the nian- 
ner in which the survey of his clalm was made hy lines running east 
and west and north and south, and thismay hâve been a mère coinci- 
dence. 

We may now détermine what was the effect of the issuance of such 
certificate and patent to the heirs, rather than to Lupton. 

Section 4 of the act contains a provision rendering void ail further 
contrâcts for the sale of the land tô which the dorior is entitlêd be- 
fore receipt of his patent. This provision was repealed by th* act of 
July 17, 1854, and it was declared that no sale should he deemed valid 
unless the vendor had resided four years uponthe lahd. The Su- 
prême Court has construed the législation to niean that: 

"After tîils prohibition was talien away, the System was radically ehangotl. 
and a perfected rlght to a patent was made as Kood as tlie patent itself for 
ail puri)oses, except the mère convenlence of proving tltle." Baruey v. Dolph, 
97 U. S. 652, 658 (24 L. Ed. 1063). 

And the court goes on further to sây of the amendment : 

"A grant by ûongress, under thèse eircurastances, of the right to sell tlie 
land, inust liave been Intended to authorize'those entitlêd to patents to con- 
vey in the same nianner tliey could if the patent had been actually delivered. 
Any provision in the act transferring the tltle of the seltler, In case of liis 
death before receiving the patent, to bis child, heir, or devlsee, is palpably 
inconslsteut with an unlimited power to sell and convey the land." 

Some time previous to this décision by the Suprême Court, it was 
distiiictly held by the Suprerne Court of Oregon that, after four yeàrs 
of résidence, the settler possessed an estate in fee in his land claim, 
which he could sell and convey to another before obtaining his patent, 
and that his heirs, on receiving the' 'patent after his death, would be 
bound by his deed, and thaï- they took the patent subject to such sale 
by the settler. Ramsey v. L,oomis, 6 Or. 367, 377-8. 

It follows, quite naturally and logicàlly, that if, after four years' 
settlement and cu'ltivation,- the settler tôok a fee-simple estate in his 
donation land claim, he possessed such an estate as could he sub- 
jected to the payment of his debts and obligations, at least such as 
may hâve accrued subséquent to the expiration of the period of four 
years' settlement âiid cultivation. His administrator would therefore 
be authorized to sell' his fee-simple estate, with a vievv to discharging 
such debts and obligations. We must assimie, on this collatéral pro- 
ceeding, without else beirig shbwn, that the debts were such that the 
land could be properly subjected to their payment. 

Lupton's administrator being so authorized to sell his donation, 
the next question presented is as to the sufficiency of the sale. 

The pétition for the sale is amply sufficient. But it is objécted 
thàt there was no sufficient publication of notice to the heirs. It ap- 
pears that the heirs were nonresidents of the state ; hence it was nec- 
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essary thàt they ht served with the citation hy publication. At the 
time the transactions took place, the law required that, upon filing 
the pétition for order of sale of the real property, a citation issue to 
the devisees and heirs mentioned in the pétition to appear at a term 
of court specified, not less than ten days after service of the same 
upon them, to show cause, if any exist, why the order of sale shonld 
not be made as prayed for. Upon an heir or devisee résident within 
the State the citation was required to be served and returned as a 
summons ; but upon a nonresident it was provided that service should 
be made by publication thereof of not less than four weekâ, and such 
further time as the court might direct, the published citation to con- 
tain a brief description of the property described in the pétition. Sec- 
tions 1115 and 1116, General Laws of Oregon 1845-1864-. 

The pétition for sale appears, from an abstract of title which bas 
been submitted in évidence, to hâve been filed on October 7, 1859. 
Proof of the publication of the order of sale was filed, and the order 
of sale itself was entered, ail on the same date. The proof shows 
four weeks' publication, beginning with the IGth of September, 1859. 
The publication consisted of an order of the county court, addressed 
"To Whom It may Concern," which order reads as f ollows : 

"It is ordered by the county court of Jackson county, Oregon, that ail 
persons Interested lu the sale of the real estate of James Lupton, deccased, 
late of said county, appear before the saîd court, on the llrst Mouday of 
October, 1859, at the courthouse in Jacksonville, to show cause why an order 
shall not be granted to O. D. Hoxle, admhnstrator of the estate of said 
James Lupton, deceased, to sell so much of the real property of the said dé- 
cèdent as shall be requisite to pay ail debts, charges, and allowances re- 
œaining unpaid. 

"Sept. 8, 1859." 

It will be noted that the order to show cause was made practically 
one month before the pétition for sale of the real property was filed ; 
whereas, such an order, or a citation directing the heirs to show cause 
why sale should not be made, should hâve been predicated upon the 
pétition, and not anticipated it, as it appears to bave done. Further 
than this, the statute required that the citation should be to the dev- 
isees or heirs. This order, or citation, if such it be called, was 
directed "To Whom It may Concern," and nOt to the heirs that the 
pétition shows were the heirs of deceased. So that in no way in' which 
the document may be construed does it conform to the direction of 
the statute that it be issued to the devisees or heirs, and the proceeding 
for the sale was, on this account, a nullity, and the sale is inoperative 
and of no eiïect, unless it is aided and rendefed valid by some one of 
the curative statutes' of the state. 

[3] It is the contention of counsel for plaintiffs that the title is 
rendered valid by the curative législation of 1907 (section 7156, Lord's 
Oregon Laws) a'fid of 1913' (Session L,aws 1913, pp. 752, 753). Such 
législation is regarded as constitutionally valid and operative so long 
as it does not attempt to infuse life into a proceeding utterly void 
for want of jurisdiction. It was so declared by the Suprême Court 
of the state in Fuller v. Hager, 47 Or. 242, 83 Pac. 782, 114 Am. St. 
Rep. 916. 
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The principle involved has quite recently received very careful and 
able considération at the hands of the same court in Stadelman v. 
Miner, 83 Or. 348, 155 Pac. 708, 163 Pac. 585, 983. It was there 
held, in effect, that because real property under the laws of the state 
descends directly to the heirs at law, notvvithstanding it is incumbered 
by the debts of the décèdent, the heirs at law could not be deprived 
of their property right without notice and a chance to be heard; in 
other words, that a sale by an administrator of decedent's real prop- 
erty to pay the debts of the estate, without notice to the heirs, would 
be tantamount to talting the heirs' property without due process of 
law. To the suggestion that the Législature has the power to adapt 
sales of decedent's real property to proceedings in rem, and thus 
dispense with notice to the heirs, actual or constructive, other than 
is necessary and requisite to a légal and sufficient sale in rem, and 
therefore that it has the power to do suhsequently by curative légis- 
lation what it could lawfully hâve done primarily, it was answered, 
and quite sufficiently to my mind, that it had not dispensed with 
notice to the heirs, and hence that any sale of decedent's property with- 
out such notice was nugatory and void, 

While on a subséquent hearing it was decided that the conclusion 
reached, as applied to the facts in that case, the heirs having had the 
required notice, but that the order of sale had been prematurely en- 
tered, could not be maintained, 1 do not understand that the principle 
ânnoiinced was at ail departed from, or even criticized. So I am im- 
pressed that a sale, without notice to the heirs substantially as pre- 
scribed by statute, is not such an irregularity as may be cured by rétro- 
active législation. If such were the case, the heirs could dérive but 
little protection from the statute enacted especially for their benefit. 

To apply the principle hère, we find that the L,upton heirs had prac- 
tically no notice at ail, to say nothing of the palpable irregularities 
attending the making of the show-cause order, the serving of the same, 
and the entry of the order of sale. The notice or citation, or what- 
ever it may be called, was directed "To Whom It may Concern," and 
not to the heirs named in the pétition for sale. Such a lack of no- 
tice the Législature was without power to cure by rétroactive législa- 
tion, and the heirs could not be deprived of their day in court by such 
a législative fulmination. 

Plaintiffs were therefore, according to the abstract of title, without 
marketable title to the 43.9, acres of the Lupton donation. 

[4] A différent aspect is presented as it respects the 36.1 acres, 
or the Angle and Plymale tract. The objection to the title to this 
tract is that the administrator of the estate of the copartnership of 
Angle and Plymale was without power to sell thereal estate. because 
the title staod in the names of the individual members of the firm, and 
that the Plymale heirs were not sufficiently served with citation, , 

Under the statute, the powers and duties of the administrator of 
the partnership estate extended to its sçttlement generally. Section 
1168, Lord's Oregpn Laws. The pétition for sale showâ that the part- 
nership estate was the owner of ■ this land ; ; and, it being the owner, 
the land was subject to sale for payment of the partnership debts. 
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There exists lïo good reason why the adiïiinistrator of sùch estate may 
not sell the real property of thë estate for the payment of the debts, 
although the real property stood in the name of the individual mem- 
bers of the partnership. It was the property of the partnership estate, 
neverthéless. 

[5] It is further ol>jected that tlie order to show cause was served, 
and not a citation. This order contained ail the éléments of a citation, 
however. It directed the heirs to show cause why the order of sale 
should not be made, and the service had was for the requisite time 
prescribed by the statute. This included the Plymale as well as the 
Angle heirs, and indeed ail persons to be afifected by the proposed sale, 
as shown by the pétition. 

It is hardly conceivable how the^ heirs, or any of them, could hâve 
been affected injuriously hy reasort of the service of the order to show 
cause upon them, instead of a technical citation. The warning- to them 
was the same as it would hâve been, had a citation been regularly 
served upon them, and they had ample notice as to how they would 
be affected by failure to answer the pétition. 

Another objection goes to the regularity of the service. The sher- 
iff's return shows service on the adults "personally and in person," 
and on the minors by leaving a true copy of the order with Cassie 
Nicholson, she being over the âge of 14 years and a résident of the 
same house with them, in person. Neither service is good, and if 
the return had been properly brought to the attention of the court 
in that proceeding, the court would undoubtedly hâve required an 
amendment of the return, if the facts warranted, but, if not, then a 
reservice. But the service was not so elementarily bad as that it may 
be said there was no service. There was, in fact, a service of the 
order, and that service was for the length of time required by the 
statute. So the heirs did hâve notice, and reasonable notice at that. 
The irregularity is simply one respecting the manner of service, and 
one I am firmly impressed the Législature was authorized to remedy 
by curative législation, and has remedied by the législation herein be- 
fore noted. So, also, has it remedied thé irregularity touching the 
service of the show-cause Order, instead of a technical citation, and 
other irregularities respecting the administrator's sale of the Plyrnale 
interest in the Plymale and Angle tract. 

The ahstract, therefore, shows a good, merchantable title to this 
tract of 36.1 acres. 

As to the A. Childers conveyance, it appears that James S. Floward 
and wife, the original patentées of lot 2, being the 36-acre tract, deeded 
to A. Childers and son. Later A. Childers and Sarah Childers, liis 
wife, and Spencer Childers and Mary Childers, his wife, executed a 
deed to Wm. Angle and F. M. Plymale. This is the deed that de- 
fendant objects to as insufficient to convey a good title, on the ground 
that it is not shown that Spencer Childers is the person to whom the 
Howard deed was made as the son of A. Childers. Spencer Childers, 
however, has executed an affidavit ^vhich shows that he is such per- 
son, and, although it was executed out of court, it is prima facie suffi- 
cient proof of the, fact. The deed- from A. Childefs and Spencer 
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Childers and their wives wâs therefore ample to convey the title to 
Angle and Plymale, and the objection thereto is without merit. 

The objection made that quitclaim deeds are insufficient to convey 
a fee-simple title is also without merit. They pass ail the estate which 
the grantor could lawfully convey by deed of bargain and sale. Sec- 
tion 7102, Lord's Oregon L,aws. Nor is the term "heirs," or other 
words of inheritance, necessary to create or convey an estate in fee 
simple. Section 7103, L. O. L,. 

The next phase of the controversy relates to the attempt on the 
part of Keenan to rescind the agreement, so as to put him in a posi- 
tion to demand back the money theretof ore paid in pursuance of the 
agreement. Unless Keenan made proper tender of the money due 
plaintififs under the agreement, and also due tender of the return of 
the possession of the land, so as to put plaintiffs in statu quo thereto, 
he was not in a position to insist upon a rescission. 

It may be questionable whether there was a légal tender of the 
money in the form in which it was made. There was no handing ont 
of the money, or any offer- of a check representing it. Keenan simply 
déclares that he had the money on his person at the time, and was 
able, ready, and willing to perform. But, this aside, I will pass to 
the tender as it pertains to the possession of the land. 

[ 6 ] A party is not permitted to rescind a contract for the purchasc 
of realty, and at the same time keep possession of the: whole or part 
of that which was bargained for. He rnust proffer a return of what 
he has received, so as to place the vendor in statu quo, before he will 
be entitled to a return of his purchase money, or any part of it. This 
is équitable, and, as a rule, it is settled by adéquate authority. Vaughn 
v. Smith, 34 Or. 54, 57, 55 Pac. 99; Sievers v. Brown, 36.0r. 218, 
56 Pac. 170; Livesley v. Muçkle, 46 Or. 420, 80 Pac. 901. 

That Keenan went into possession of this land is not disputed: and 
that he platted it into 5-acre subdivisions, with avenues running be- 
tween them dedicated to the public for road purposes, is also conceded. 
But Keenan claims that he settled with his tenants, obtained a release 
from them, and turned the property back to the plaintiffs, or, to use 
his language in his testimony, "ofïered to turn it back." On cross- 
examination he says, in effect, that plaintiffs demandpd possession of 
the property, but not from him ; that he was not présent when pos- 
session was demanded, and knew nothing about it personally. 

H. ly. Gregory, who was a lessee from Keenan, testifîed, in sub- 
stance, that some time in the fall of 1916 Newman, one of the attor- 
neys for plaintiffs, came out to his place and demanded possession of 
the land, and that after such demand was made he gave up possession, 
which was about the same time demand was made.. On cross-exam- 
ination by Mr. Newman, he was asked : 

"So I did not demand that you give up possession; I simply aslîed you 
whether I should make you a défendant in order to litjgate your rights under 
theleaseî" 

To which^ he ansVvered, "Yes, sir." 

Note that this transaction of which Gregory speaks was some time 
in the fall of 1916. He probably did not surrender possession to plain- 
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tiffs in the fall of that year, as possession was eventually surrendered 
by him to Keenan, by formai written release of date December 18, 
1916. From that time on possession was in Keenan. This disposes of 
tlie claim that Gregory surrendered possession to plaintiffs. 

Keenan says, as previously stated, that he "ofifered to turn it [the 
land] back." He does not say when. It must hâve been, if at ail, 
after December 18, 1916, and before January 2, 1917, or upon the 
latter date. There is no pretense that he made the offer prior to Jan- 
uary 2, 1917. Did he make such an offer at that time? There were 
five persons présent on that date, namely, Newman, Glasgow, W. W. 
Gregory, Keenan, and Conner. Keenan testifîes that, after Newman 
had presented him the abstract and tendered deeds to the land : 

"I told him I could not accept tliem, and I tendered to him the deed to thls 
property back to the plaintiffs, and demanded the return of the money which 
I had paid, and I rescinded the eontract and would insist upon the money 
being refunded to me, and I also tendered him back the possession — abso- 
lute possession of the property and demanded the return of my money." 

Later the défendant says: 

"I still think the plaintiffs wlU hâve a hard time getting possession unless 
they pay me back the money they got." 

So it appears that Keenan's tender of possession of the land, if he 
made any, was, according to his own testimony, conditional upon his 
being paid back the money he had advanced. 

Mr. Conner was asked : 

"What was said— what did Mr. Keenan say — about delivering back the 
possession of the property, if anythinjï, after he refused to accept the title 
that they offered?" 

To which he answered : 

"As I remember it, he stated that the property was thelrs, and that he 
would give them the deed whenever the money was repaid to him." 

On cross-examination he was f urther asked : 

"Well, you did not understand, from anything that occurred there at the 
bank, that lie was going to give up possession unless they gave him his moné;^' 
back, and interest, and took his deed, did you?" 

To which he answered: 

"I understood, from what transpired there, that he claimed that they werci 
the owners of the property, and that he would simply keep charglng up in- 
terest against them on aU moneys that he had paid out previously." 

According to witness, this was ail that was stated on the subject 
at that conversation at the bank on January 2d. 

W. W. Gregory, after relating what was said at the bank, says pos- 
itively that nothing was said in that conversation about tendering back 
the possession of the property. 

Mr. Newman was the principal participant with Keenan in the 
conversation at the bank. After relating the conversation as he undet- 
stood and remembered it, he was asked : 

"Was there anything said in the conversation at the bank, on either slde, 
about the possession of the property î" 

25G F.— 61 
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; To which he answered : ' 

. "Not to my knowledge ; no, sir. * * • To the beat o( my knowleflge, 
tljere was nothiiig said about possession, either by one or the other, excei)tlng 
with référence to what I hâve said about his being in possession of the prop- 
erty." 

Glasgow asserts that there was nothing said during the conversation 
about possession of the land. 

[7] From a careful survey of the testimony of thèse witnesses, the 
clear weight would seem to be in favor of the plaintiffs, and that 
Keenan did not tender the possession of the land at that time, or at 
ail, to plaintiffs, or to any one for them. A tender of the deed can 
hardly be recognized as a tender of possession for the purpose of 
rescission. It does not operate to place the parties in statu quo, which 
signifies that the vendor must be reinstated in his original possession. 
In addition to this, the land had been subdivided, and certain avenues 
were dedicated to the public. A statu quo basis involves a vacation 
of the plat and restoration of the land to the original condition in 
which it was at the time the agreement was entered into. This was 
not donc, nor was there any effort to vacate the plat and thus get rid 
of the dedicated avenues through it. Thus considered, Keenan was 
not in a position to rescind, even had be tendered back possession, be- 
cause he could not place the plaintiffs in possession of that which 
he bargained for in the condition in which it was at the time. Keenan 
is therefore not entitled to recover back the purchase money paid in 
pursuance of the agreement. 

[8] Now we come to the question whether complainants are entitled 
to their foreclosure. Subséquent to the institution of this suit, the 
complainant W. J. Oregory began a suit against ail parties interested 
in the title to this land, to quiet title thereto. Decree was obtained 
in due course, and a supplemental bill was filed herein, prior to a 
hearing on the merits, setting up the facts showing that the title to ail 
the land in controversy had been quieted by that proceeding. 

The défendant insists that the court was withoqt jurisdiction to quiet 
this title, because the plaintiff was not at the time in possession of 
the land. The complaint in that proceeding shows that, since the 
exécution of the contract hère in question, which is referred to and 
made a part thereof, Keenan has been in possession of the premises 
by virtue of ^uch contract. Thus it is shown that Gregory had and 
has a, potential interest in the premises, and a right to hâve the title 
quieted. The court unquestionably had jurisdiction of the subject- 
matter, and the record shows that it obtained jurisdiction of the per- 
sons of défendants therein in pursuance of the act of the législative 
assembly of thé state of Oregon, filed in the office of the secretary of 
State February 23, 1911 (page 439, Sess. Laws 1911), relating to suits 
pertaining to real estate, and providing for service on unknown de- 
fendants. The decree was therefore not whoïly void for want of 
jurisdiction in the court to render it, and hence was not subject to 
collatéral attack such as is hère made upon it, and must be held to 
hâve quieted the title to the premises against the objection of the 
défendant. This suit was effective to clear up the title to ail the lands 
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the title to which is challenged by the défendant, and renders it mer- 
chantable or marketable, within the covenant of the vendors. 

[9] Now it is a rule of law, well settled by ample authority, that 
when time is net of the essence of the agreement, or the delay has 
been the fault of the défendant, and there has been no élément ai 
fraud in the bargain, the complainant may, if he can, clear away diffi- 
culties in the title before the final decree. The rule was so announced 
in the case of Kentucky Distilleries & Warehouse Co. v. Blanton, 149 
Fed. 31, 41, 80 C. C. A. 343, decided by the Circuit Court of Appeals 
for the Sixth Circuit; Lurton, Circuit Judge, delivering the opinion. 
The case was one for spécifie performance of a contract. The point 
was specifically made that at the time of filing the bill the complain- 
ant was not able to comply with ail of the terms of the contract, and 
that the tender then and thereby made was not sufifiicient. But the 
learned jurist disposed of the objection by declaring that it was not 
necessarily fatal, and that if the vendor "was able to correct defects in 
the title, and clear away incumbrances without unreasonable delay, 
he should be allowed to do so before final decree." It was following 
this détermination that the rule aforestated was announced. 

In further support of the principle, référence may be had to the 
following authorities : Hephurn et al. v. Dunlop & Co., 1 Wheat. 179, 
4 h- Ed. 65; Kimball v. West, 15 Wall. 377, 21 h. Ed. 95; Dresel 
V. Jordan, 104 Mass. 407; Chrisman v. Partee, 38 Ark. 31 ; McKinney 
V. Jones, 55 Wis. 50, 11 N. W. 606, 12 N. W. 381; Logan v. Bull, 
78 Ky. 607; Collins v. Park, 93 Ky. 6, 18 S. W. 1013; and 36 
Cyc. 627. 

It is clear the delay in closing up the purchase is attributable to the 
défendant, for he had long defaulted in his payments. He attempted 
to put the plaintifïs in default by making a tender of payment and 
of the restoration of the possession of the property, but in this he 
failed, especially as respects a tender of the restoration of the posses- 
sion of the land, as has been herein previously determined, so that 
he is still in default within the purview of the rule. 

If the rule is applicable in a suit to hâve the défendant specifically 
perform, he being the vendee, there seems to be no good reason why 
it should not apply with like force and conséquence in a suit to fore- 
close the contract by the vendors, such as this is. 

Plaintiffs are entitled to their foreclosure, and a decree will be en- 
tered accordingly for the amount demanded, and for $1,000 additional 
as reasonable attorney fee. 
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COHEN et al. t. EDWARDS, Internai Revenue Collector. 

(District Court, S. D. New York. February T, 1919.) 

Intérnal Revenue i®=25 — ^Adultebated Buttée — Findinq of Facts bt De- 
partment — Review. 

Under Act May 9, 1902, §| 4 (Comp. St 1916, § 5978), imposing a spé- 
cial tax on manufacturers of adulterated butter, the décision of the Com- 
mlssloner of Internai Revenue, pursuant to Act Aug. 2, 1886, § 14 (Comp. 
St. 1916, § 6226), that a substance Is adulterated butter, where no un- 
falmess or irregularlty is charged, Is conclusive, and not reviewable by 
the courts. 

At Law. Action by Samuel K. Cohen and Jacob K. Cohen, copart- 
ners as the New York Butter Packing Company, against WiUiam H. 
Edwards, Collector of Internai Revenue. On demurrer to complaint. 
Demurrer sustained. 

Joseph R. Truesdale, of New York City, for plaintiffs. 
Francis G. Caffey, U. S. Atty., of New York City (Vincent H. Roth- 
well, Asst. U. S. Atty., of New York City, of counsel), for défendant. 

MAYER, District Judge. Défendant has demurred upon the ground 
that upon the face thereof , the complaint does not state facts sufficient 
to constitute a cause of action. 

The complaint allèges that plaintiffs were and now are partners, do- 
ing business under the name of New York Butter Packing Company; 
that on February 10, 1916, the collector of internai revenue demanded 
of plaintiffs $750 as a spécial tax as manufacturers of adulterated but- 
ter; $500 of this sum representing the amount of the tax and $250 
penalty. 

Plaintiffs allège that the collector was without authority to exact or 
coUéct the $750, and that neither during the period for which the tax 
was assessed nor at any other time were they engaged in the business 
of manufacturing adulterated butter. 

The complaint then allèges that in March, 1916, they filed with the 
collector a claim in writing for the abatement of the tax and penalty, 
addressed to the Commissioner of Internai Revenue at Washington, 
D. C. ; that on or about February 7, 1917, they received notice that 
the claim of abatement had beén rejected, and on the same date they 
received another demand for the payment of the tax and penalty; that 
about May 23, 1917, they received notice that additional àffidavits fur- 
nished them had been considered and rejected; that ab«ut the same 
date there was served upon plaintiffs a warrant of distraint averring 
nonpayment of the tax and penalty, and authorizing the deputy collec- 
tor to distrain upon and sell the property of the plaintiffs ; that on May 
25, 1917, and pending the return of the warrant, the plaintiffs were 
served with another notice and demand, requiring them to pay the $750 
,above referred to. The complaint then sets forth that the $750 with 
interest, making in the aggregate $862.50, was paid under protest on 
May 25, 1917, and that on June 6, 1917, plaintiffs took an appeal to 
the Commissioner of Internai Revenue. 

®=9For otber cases eee same toplc & KBY-NUMBSR in ail Key-Numbered Digests & iDdexe* 
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There is no allégation in the complaint as to any lack of hearing, nor 
tliat any of tlie administrative décisions complained of were arbitrary. 
The complaint on its face clearly shows that plaintiffs and the officiais 
(that is, the collecter and the Commissioner of Internai Revenue) pro- 
ceeded in due course along regular and orderly procédure. This ac- 
tion is in purpose and effect nothing more nor less than an attempt to 
review the finding of fact by the Commissioner of Internai Revenue 
that plaintiffs were engaged in the manufacture of adulterated butter 
under circumstances whi'ch subjected them to the tax and to the pen- 
alty for nonpayment thereof. The single point involved is whether 
the décision of'the Commissioner upon the finding of fact may be at- 
tacked in an action such as this. 

Section 4 of the Act of May 9, 1902 (32 Stat. 194, c. 784 [Comp. 
St. §§ 5968, 5978, 6233-6238]), defines adulterated butter and set.s forth 
the requirements laid upon manufacturers thereof. Under this sec- 
tion of the act a tax is assessed. Section 14 of the Act of Congress 
approved August 2, 1886 (24 Stat. 212, c. 840 [Comp. St. § 6226]), 
provides as f ollows : 

"That tliero shall l)e in the ofiice of the Commissioner of Internai Revenue 
an aiialytie.-il cïicmist and a microscopist, wlio shall each be apimlnted by tho 
Seci'etuiy of (lie Treasury, and shall each rcceive a .salary of two thousand 
tive iumdred dollars ])cr aniinni ; and ihe Commissioner of Internai Revenue 
may, wlienever in his .indfrment the uecessities of tUe .service so require, eni- 
ploy cliemists and micruscopists, to be pnid sucli eompensiUion as he may 
deem proper, uot e.vceedinj; iu the a5;gre!,'ate any a])prupriation made for 
that purpo.se. 

"And Rucli Commissioner is anlliorized to décide what substances, extraets. 
mixtures, or coinpounds which may be submitted for his inspection in con- 
tested cases are to be taxed niider this act; and his décision ni niatters of 
taxation under this act sliall be final. 

"The Commissioner may also décide vvliether any substance made in Imi- 
tation or semblaiice of butter, and iiiteiided for liuinan consumption. con- 
tains ingi-edieiits deleterious to the iiublle healtli ; but In case of doubt or con- 
test bis, décision in this class of cases may be appealed from to a lioard 
hereby conslituted for Ihe purpose, and comimsed of the Surgeon General of 
the Arrny, the Surgeon (Jeneral of llie Xavy, and th(! Commissioner [now Sec- 
retary] of Agi-icullnre; and the décisions of this board shall he fliial in the 
preniisea." 

Section 4 of the .\ct of May 9, 1902, makes the provisions of section 
14 of the Act of August 2, 1886, applicable to manufacturers of adul- 
terated butter — 

"to an e.xtent necessary to enforce the marking. branding. Identiflcatlon, and 
régulation of the exponation and the importation of iidulterated butter." 
Comp. St. g C2:!.S. 

It can be seen that the object of inserting the provision in section 
7 of the Act of May 9, 1902, was to make applicable to the so-called 
"Adulterated Puitter Act" the remédiai provisions of the Act of August 
2, 1886, the Oleomargarine Act, contained in the fourteenth section 
(inter alia) of that act. 

Section 14 of the Act of August 2, 1886, supra, provides a careful 
and complète administrative machinery for determining what sub- 
stances, extracts, mixtures, or compounds, which may be submitted to 
the appropriate officiais, are to be taxed under the act. Obviously it 
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was realized that the large number of cases of this kind should not be 
passed upon by the courts in so far as such court action was invoked to 
détermine the facts. Congress, of course, could hâve made its own déf- 
inition in respect of numerous détails, but it preferred the wiser pro- 
cédure which the statute sets forth. Whatever review may be had by 
direct suit or action, or by any other method, in those cases where the 
constitutionality of such a statute is attacked, or where it is claimed 
that no hearing was accorded, or where the conduct of the adminis- 
trative officer was such that it can be characterized as arbitrary as 
matter of law, it is at least certain that where there has been a hearing 
on contested facts, and arbitrary conduct in the légal sensé is not com- 
plained of, the décision of the Commissioner is final. 

The cases to the foregoing eflfect are so numerous, when dealing 
with various statutes in which the same question has arisen, that it is 
unnecessary to cite them at length. It is sufficient, for the purposes 
of this case, to refer to Cooperville Co-operative Creamery Co. v. Lem- 
on, 163 Fed. 145, 89 C. C. A. 595. 

Holding that the administrative décision complained of is not re- 
viewable, the demurrer must be sustained, and the complaint dismissed. 



In re WILSON-KOBLES-BARR CO. 

(District Court, W. D. Washington, N. D. October, 1918.) 

1. Bankbxjptcy (®=>228 — Findings of Refeeeb— Oonclusiveness. 

The flndings of a baukruptcy référée, who heard the évidence, observed 
the conduct of wltnesses, etc., wlU not be disturbed, where the record 
présents nothUig to challenge hls conclusions. 

2. OONTEACTS <S='94(1) — Fratjd. 

A contract cannot be resclnded because of fraud, exœpt for a mlsrep- 
resentation regardlng a past or exlstlng fact, which was relied upon. 

3. CoNTEACTS <S=>99(3) — Peaud— Evidence. 

A party charglng fraud has the burden of proving It by clear and con- 
vlnelng évidence. 

4. BANKEUPTcy <&=»212 — Réclamation Pkoceedinq— Evidence. 

In proceedlng to reclalm goods sold a bankrupt, évidence held to show 
the sales were Indueed by satisfactory business relations exlstlng be- 
tween the parties, and not, as the référée found, by f aise statements made 
by the bankrupt to mercantile ratlng agencies six months and a year be- 
fore the sales. 

5. CoNTEACTs ig=143 — Construction— PowEK of Courts. 

Courts cannot make contracts ; they can only construe and adjudicate 
with relation to them. 

In Bankruptcy. In the matter of the Wilson-Nobles-Barr Company, 
a corporation, bankrupt. On pétition to reclaim property alleged to 
hâve been sold to bankrupts through fraudulent représentations. 
From an Order of the référée requiring return of the goods or pay- 
ment therefor, the trustées pétition for review. Referee's order re- 
versed, and order denying pétition to reclaim. 

®=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Will J. Griswold, of Bellingham, Wash., for trustée. 
Walter B. Whitcomb, of Bellingham, Wash., and Grinstead & Laube, 
of Seattle, Wash., for claimants. 

NETERER, District Judge. The issue before the court is the 
right of the VVenatchee Flouring Mills, Armour & Co., and Swift & 
Co., to reclaim goods sold to the bankrupts, respectively through fraud- 
ulent représentations it is charged. The matter was tried before the 
référée, who entered an order for the return of the goods to the re- 
spective claimants or payment of the value thereof. The trustées hâve 
petitioned a review. 

The false statements charged were made, one to Bradstreet, Feb- 
ruary 1, 1916, and one to R. G. Dun & Co., September 17, 1916. The 
goods were sold by the Wenatchee Floui^ing Mills, March, 1917, and 
delivered the 16th day of April, 1917. This sale was made upon the 
statement of February 1, 1916. The Armour & Co. and Swift & Co. 
sales wei"e made about the same time, relying upon the Dun statement 
of September 17, 1916. It is also contended by the trustées that the 
creditors named waived any préférence and assumed the status of 
gênerai creditors by filing their claims and participating in the élec- 
tion of trustées ; while the creditors admit participating at the élection 
of the trustées, state that in filing their claim they reserved the right 
to proceed against the spécifie property, if it developed that the proper- 
ty was obtained by fraud, and that the trustée for whom they voted 
was not elected, hence their activity in the élection was without effect, 
and they are not estopped from prosecuting this proceeding, since the 
fraud was not discovered until after the élection; and that, the réf- 
érée having found in their favor upon the facts upon the gênerai is- 
sue, the court wôuld be bound thereby. 

[1-5] This court said, in the Matter of Lester W. Davis, Bank- 
rupt, filed December 24, 1915: 

"The référée heard tlie évidence, ol)served the conduct and demeanor of the 
witnesses, and was therefore in a position to weigh the évidence, and where 
the record présents nothing to cliallenge the conclusion, the flndings will not be 
dlsturbed." 

I think this is the rule. An examination of the évidence in this case 
shows that the bankrupts hâve been engaged in business for many 
years; that the petitioning creditors had been trading with this con- 
cern fora number of years, and, with relation to the Wenatchee Flour- 
ing Mills claim, the sale was made by a traveling salesman, who call- 
ed and took the order in the usual way. No statement was made with 
relation to the financial status, and in response to the question : 

"What conversation did you hâve with Mr. Wilsou if anjthing, pertalning 
to crédits and paymentsî" 

— he said: 

"I don't remember whether that conversation came up there at that tlaie, 
but I think It was about that tlme they had sold some niill property, and he 
simply said they would be in pretty good sliape from how on und in condition 
to piclc up their discounts on flour." 
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The witness also said: 

"Tes sir. Hovvever, I wotild hâve taken the order, whether this conversa- 
tion had corne np or not, for in tlie years we bave sold them we bave ab- 
solutely never questioned them." 

Afterwards, in conversation with Wilson with relation to a car that 
had not been paid for, said: 

"He said: 'I wlll see to it imniediately tliat tlie rcmittance is made on 
that car.' " 

The manager of the Milling Company stated that crédit was ex- 
tended on "our past expérience with the account and the Bradstreet's 
Commercial report," and further said to questions propounded: 

"Q. They liad always paid their bills? A. Yes, sir. 

"Q. And you had no rea.son to l)elieve this would he any différent from any 
otlier car they had ordered? A. No, sir. 

"Q. And when tlie order came in from Mr. Cojnier you nust put it do\vn In 
the ordlnary course of business to be shipped acc'ording to his direction'.' A. 
Yes, sir. 

• "Q. You don't know whetlier this report came from IJriidstroet or vvtiethcr 
it came from Wilson, Nobles & Barr, do youV * * * A. No ; 1 don't know." 

On recross-examination the witness stated : 

» « * * •yyg fiivvays took iuto considération the statements we had re- 
ceived, and our past expérience, in ttguriug whether or not we werc goiug to 
flll that order when it came in." 

Mr. Anderson, the agent for Armour & Co., said in substance : 

"Nobles did not say they were not making any mouey. I ira])lied from 
■what they said they were in better condition than they had been. lie made 
no statement about paying any bills." 

And the statement of the crédit man is in substance the same as 
of the Wenatchee Flouring Mills, as is also the testimony of Swift 
&Co. 

There is a further uncertainty with relation to the goods of Armour 
& Co., sought to be reclaimed, as to being the goods that were actually 
sold upon the date alleged. The witness says he inferred that the 
goods were purchased within a given time, and further said crédit was 
based "to some extent" on promptness of payment of monthly ac- 
counts and also "moral risk." Some conversations were had with some 
member of the firm as to the financial status after the goods were 
sold, but thèse can hâve no bearing. The face of the record chal- 
lenges the conclusions. 

This court has frequently held, and I think it is the universal rule, 
that a représentation as a basis for the rescission of a contract on 
the ground of fraud must be a statement which represents a past 
or existing condition or fact and must be relied upon. Fraud is 
never presumed, and the burden is upon the party charging it, and 
the proof must be clear and convincing. I hâve no hesitancy in say- 
ing that the statements referred to, one more than a year old and the 
other six months, under the circumstances shown, were not the basis 
of crédit, but that the sales were induced because of the former and 
existing business relations between thèse parties. Courts cannot makc 
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contracts; they can only construe and adjudicate with relation to 
them. 

With this disposition, it is unnecessary to express any view as to 
the effect of participation in the élection of trustées. 

The order of the référée is reversed, and an order denying the 
petitioners to reclaim may be presented. 



GKIFFITH V. ALOIS AUFTÎICIiTIG COPPEK & SIIEET IRON MFG. CO. 
(District Court, N. D. Nt^w York. Mareh 25, 1919.) 

1. Ari'ACjfMEr^T <S=>2.50 — Vacation — Disposition of Motion. 

The terni at wbicli the case can be tried being but a few days distant, 
motion to vacate the attachment, on the ground that plaintlffi's papers 
fait to show how he has sustained damages, will be deuied for the time; 
the affidavlt for the attachment giving information of the nature of the 
damages. 

2. Attachment <S=»1.37 — Bond— Increase— Motion. 

Defendant's motion papers for increase of seeurity given by phiintifC, 
on obtaining attachment, show no farts Indicating that the propcrty has 
or will sustain damages while m sheriff's hands ; they inerely alleging on 
information and belief its value, and that It is liable to dépréciation in 
liis hands, but giving no information as to its nature and eharacter. 

Action by Webster E. Griffith against the Alois Aufrichtig Copper 
& Sheet Iron Manufacturing Company. On motion to vacate attach- 
ment and increase seeurity given by plaintifï on obtaining same. Mo- 
tion denied. 

Wm. D. Ingram, of Ogdensburg, for plaintiff. 

L,eo Oppenheimer, of New York City, for défendant. 

RAY, District Judge. The plaintiff is a citizen of the state of New 
York and the défendant is a citizen of the state of Missouri. The ac- 
tion was brought in the state court, and removed by the défendant 
te the United States District Court. 

At the time of bringing the action the plaintiff, on the sworn com- 
plaint and affidavits, obtained a warrant of attachment and attached 
certain goods of the défendant in the state of New York, alleged to be 
of the value of $5,000 or more. On obtaining such attachment the 
plaintiff gave a bond or undertaking in the sum of $250, conditioned 
that if the défendant recovers judgment, or if the warrant is vacated, 
the plaintiff will pay ail costs which may be awarded to the défendant 
and ail damages which he may sustain by reason of the attachment, not 
exceeding the sum of $250. 

[1,2] The défendant claims that the seeurity is insufficient, as the 
property attached is liable to depreciate in value and suffer damage in 
the hands of the sheriff. The défendant also claims that the plain- 
tiff's papers are insufficient, in that they fail to show wherein or how 
the plaintiff has sustained damage, and contain no allégations from 
which the dama ges of the plaintiff may be ascertained. 

i&=>For otUer cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The plaintiiï claims that he has been damaged in the sum of up- 
wards of $10,000 by reason of the failure of the défendant to perform 
contract to sell and dehver to the plaintifï on or before March 1, 1918, 
a vacuum condensed milk pan vvhich plaintiiï agreëd to purchase and 
for which he agreed to pay some sum, but the purchase price is not 
raentioned in the complaint. The complaint allèges that the plaintifï 
performed the contract on his part and paid to apply on the same the 
sum of $1,670, and was ready at ail times to complète the contract on 
his part, but that Charles Aufrichtig, the person with whom he made 
the contract, failed to perform same on his part, and failed to deliver 
the said pan to the plaintifï March 1, 1918, or sooner, and has never 
delivered the same, although plaintifï frequently requested delivery. 
The complaint then allèges that said Charles Aufrichtig caused the 
défendant corporation to be organized under the lavvs of the state of 
Missouri in July, 1918, and that the défendant above named — 

"has assumed the contract entered into between the plaintifï and Charles 
Aufrichtig, and is liable for the breach of the said contract and for the dam- 
ages sustained by the plaiutlff." 

The plaintifï then allèges that — 

"By reason of the failure of the snid Charles Aufrichtig to perform the 
contract on his part the plaintifC has been damaged in the sum ot $9,107.78, 
besides the sum of $1,670 paid to apply on the contract." 

The complaint itself does not state how or wherein the plaintiiï sus- 
tained any damage by reason of the failure to deliver the pan, except 
the statement as to the amount paid to apply on the purchase price of 
the pan. 

In the aflfidavit on which the attachment was granted it is stated that 
the plaintiiï was to pay for the pan the sum of $5,000, viz. $1,670 at 
the time of signing the contract, $1,670 on présentation of the bill of 
lading, and the balance 30 days after delivery, and that he did pay the 
sum to be paid on the signing of the contract. He also states that the 
said Charles Aufrichtig failed to perform, and failed to deliver the 
said pan, although he repeatedly called for delivery, and informed Au- 
frichtig that the failure to dehver had caused the plaintifï great dam- 
age financially, and that the plaintiiï would hold him responsible for 
the damages. The assumption of the contract by the défendant is also 
set forth in the moving aiïidavit. It is also set forth in the moving af- 
fidavit that the pan has been sent to North Lawrence, N. Y., and is 
now in the possession of the carrier at that place, and the plaintiiï 
States : 

"That the plaintiff never ordered a pan from the Alols Aufrichtig Oopper 
& Sheet Iron Manufacturing Company, and has never had any deallugs with 
the said company, and the pan ordered from the said Charles Aufrichtig by 
the plaintiff is the only pan which plaintiff has ordered from any source 
which remains undelivered at this time." 

As to damages sustained by the plaintiiï by reason of failure to ship 
the pan in time, the aiïidavit on which the attachment was granted 

States : 

"Tliat by reason of the failure of the said Charles Aufrichtig to make de- 
livery of the vacuum condensed milk pan as agreed the plaintiff has suffered 



THE JOHN J. HOWLBTT 971 

(256 F.) 

damage in the sald sum of ?10,177.78 ; that the said damage consists of tùe 
sum pald to apply on the purcliase priée, loss of business on aceount of the 
plaintifl: being unable to commence business at the time planned, loss of 
patrons for the same reason, rental of a vaccuuui condensed milk pan whlcli 
plaintifl: installed in lus factory, freight on the same, expense of Installing 
the same, expense of plaintifC and his agents in going to St. Louis, etc., mak- 
ing in ail the amount of damage as hereinbefore stated." 

There is no allégation that the plaintiff was engaged in any business, 
and there is no allégation that he had planned to commence business at 
any particular time, and we are at a loss to know what patrons he re- 
fers to. In effect it is stated that, inasmuch as the plaintiff did not 
receive the pan contracted for, he rented one to take its place and paid 
freight and expenses of instaUing same. I think the défendant is in- 
formed by the affidavit, not by the complaint, the nature of the dam- 
ages alleged to hâve been sustained and which will be claimed on the 
trial. 

The April term of this court commences April 1, 1919, at Syracuse, 
N. Y., and this case can be tried at that term, when it will appear 
whether or not the plaintif! has stated a cause of action against the 
défendant, and when the plaintifï can présent his proofs as to damage. 

I will deny the motion at this time without préjudice to a renewal 
of same, and with leave to renew same in case the cause is not brought 
on for trial at the April term. The défendant in its motion papers does 
not show any facts which indicate that the attached property has sus- 
tained damage or will sustain damage when in the hands of the sherifif. 
In fact, the court is not informed as to the nature and character of 
the property attached by the plaintiff. The only allégation in this re- 
gard is: 

"Upon information and belief that the property so levied upon by said 
sheriffi under said warrant of attachment exceeds In value the sum of |5,- 
000 ; that said property is liable to dépréciation in the hands of sald sherlff." 

There will be an order accordingly. 



THE JOHN J. HOWLETT. 

THE ADMIEALEN. 

(District Court, E. D. Pennsylvanla. April 16, 1919.) 

No. 2. 

1, Salvage <S=»26 — .TuDiciAL Mkasubement— Factors to be Considered. 

The compensation for salvage is influenced by many factors, the risk 
incurred, the imminence of the danger, and what is saved to the own- 
ers, as well as the labor involved and the présence or absence of other 
promise of assistance. 

2. Salvage ®=>31 — Extinguishment of Fibe— Govebning Eléments. 

Where a steamer laden with oil caught flre, and the crew of a steam 
tug proniptly went to its assistance with a hose, and fought the fire with- 
out aid for 10 or 20 minutes, until other help came, and It was extln- 
guished with little damage, the tug Is entitled to salvage; the éléments 
tending to augment the amount being the alertness of the crew of the tug 

^=»For oUier cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 



972 25G FEDEUAL REl'OItTER 

In discovering tlie fire, tlielr proniptiiess in responding, raid the rîsb thoy 
facod, while tlie éléments tending to lesst>n the amount are the compar- 
ative triviality of the flre and tlie little damage donc. 

In Admiralty. Libel by M. P. Howlett, owner of the steam tng 
John J. Howlett, against the Norwegian steamship Admiralen and 
cargo. Hearing on libel, answer, and proofs. Finding for libelant. 

Otto Wolfif, Jr., and John F. Lewis, both of Philadelphia, Pa., for 
libelant. 

Howard H. Yocum, of Philadelphia, Pa., for respondent. 

DICKINSON, District Judge. [1] The admiralty doctrine of 
salvage is regarded from the standpoint of the vessel owner, as a 
concession to the spirit of the time when a ship in distress was looked 
upon as the lawful prize of ail who might plunder her. From the view- 
point of the advocates and supporters of the doctrine, it springs from 
the sensé of justice, which would grant compensation to the salvors 
eut of that which their efforts hâve saved from destruction, and from 
the policy of the law, which would second the impulse of humanity by 
rewarding prompt and successful efforts to rescue ïives and property 
from threatened danger. Such a rescue evokes the gratitude of the 
one saved and a spirit of liberality in rewarding the rescuer. The 
measure of compensation, when it is to be judiciaily determined, is iii- 
fluenced by many factors, among which is the risk incurred by the 
salvors, the imminence of the danger which is averted, and what is 
saved to the owners, as well as the labor which is involved. The re- 
sults in loss actually incurred may indicate little risk to the salvors, and 
the smallness of the danger averted, or it may be a tribute to the 
promptness and efficiency of the rescuers, and justify a libéral estimate 
of saivage. 

Another feature of importance is the présence or absence of other 
promise of assistance than that rendered. Many of the éléments which 
enter into an award of salvage compensation or allowance are difficult 
of admeasurement. 

The services rendered in the présent case were at a lire. In any 
fire, when uncontrolled, there is always danger, and, when beyond con- 
trof, there is certain destruction of whatever there is to be destroyed. 
When it is on a vessel, and is near oil or other highly inflammable ma- 
terial, and the vessel is loaded with oil (as was tbe case hère), the risk 
of rendering assistance and the threat of destruction is increased. 
When other and effective aid (as was again the case hère) is close at 
hand, this threat is less menacing. Perhaps the most helpful guide to 
what' might hâve happened is, not so much what did happen, as what 
was donc by the salvors and others to do what was donc to put out 
the fire and to avert the spread of the fiâmes. This gives us something 
of the measure which the actors at the time a]ipHed to the situation. 

[2] Applying this test, what the libelant did was to appreciate at 
once the need for assistance, to go promptîy to the rescue, to supply 
a hose. which was carried aboard the respondent vessel, to pump wa- 
ter, which it is claimed by the libelant actually was, and which admit- 
•tedïy was, ready to be played upon the fire, and to stand by until the 



THE JOHN J. HOWLBTT 973 

(266 F.) 

fire was out. The whole time which elapsed from the discovery of 
the fire until the pump was stopped was upwards of half an hour. 
From the time the hose was on board the Admiralen to the coming of 
aid other than that afforded by this hose and the means of fighting the 
fire, which tlie crew commanded, was a matter of from 10 to 20 min- 
utes. Just what part the hose played in the actual control of the fire 
and the extent of the damage thereby averted cannot, with any definite- 
ness, be determined. The actual damage done was slight. 

There is nothing in this récital to warrant a finding that there was 
much of a fire, much danger incurred in going to the rescue, much of 
a service rendered by the libelant, or much accomplished in results by 
the efforts made. On the other hand, however, the crew of the libel- 
ant is to be commended for their alertness in discovering the fire, for 
the promptness with which they responded to the at least probable need 
for assistance, and for facing the risk of incurring a more than pos- 
sible danger. 

We submit herewith, in compliance with the requirement of the 
statute, spécifie findings of fact, and an award of salvage by way of 
compensation for services rendered by which the whole story is dis- 
closed. Thèse findings make any extended discussion of the facts un- 
necessary. 

The conclusion is (in which the respondent concurs) that there should 
be an award of salvage. This further comment we feel is invited. 
Had there been an earlier récognition of the claim of the libelant to 
something, the need of litigation would probably hâve been avoided by 
the parties agreeing upon a sum much less than that now awarded. 
This belongs to the class of cases to which the proverb which enforces 
the wisdom, as well as the duty, of agreement with the adversary, has 
application. The failure to invite such agreement (as compensation is 
allowed) justified, if it did not compel, the filing of the libel. The con- 
tinued failure to agrée after the libel was filed was due to each of the 
parties mistaking the attitude of the other. This misunderstanding 
has not yet been removed, and its présence was manifested at the trial 
and was reflected in the discussion of the merits of the case. The 
libel demanded a large sum of the respondents. The award now made 
carries the finding of the justification of the respondent in resisting 
this demand. The character of the answer, however, put the libelant 
to the expense and trouble of making formai' proof s of averments of 
fact which were not in any real sensé in controversy. 

There is, on the other hand, some basis for the défense which is 
made of the sweeping déniais of the answer. This is that the déniais 
were dirccted, not to the averments of the hbel, which founded a claim 
to salvage compensation, but to the averments which founded the claiifn 
made to the large sum of salvage which was demanded. ,/ .. ^ 

This feature of the libel, embodying, as it did, very sweeping de- 
mands, may hâve justified as to this feature déniais equally sweeping, 
if the answer had been accompanied with an avowal of the attitude 
which was displayed at the close of the trial. The déniai of alV|right 
in the libelant to compensation was not, however, justified, aud the, 
avowal of a willingness to maké compensation came too late to énable 
the respondent to avail itself of any complàint'ôf exaggerated demand 
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on the part o£ the libelant The parties must in conséquence stand or 
f ail by the result of the finding made, and the finding that the libelant is 
entitled to something is reflected in the sum awarded, and in the dis- 
position made of the costs. 



UNITED STATES v. KRIOHMAN. 

Pistrict Court, S. D. New York. April 7, 1919.) 

Bbibebt ■g=5Jl(2) — United States Offices — Pebsoni Acting in "Offioial. 

FUNCTION." 

The provision of Criminal Code, § 39 (Comp. St. § 10203), maklng it an 
offense to brlbe any person acting for or on behatf of the United States "in 
any officiai function, under or by authority of any department or office 
of the government thereof," held to include withln such définition a 
baggage porter employed in the baggage rooni of a railroad then being 
operated by the Director General of Railroads. 

[Ed. Note.— For other définitions, $ee Words and Phrases, Officiai E\mc- 
tionj 

Criminal prosecution by the United States against Harry Krichman. 
On motion by défendant for new trial. Denied. 

This is a motion for a new trial upon conviction by the défendant upon 
three counts of an Indictmeut, which alleged that he attempted to bribe a 
baggage porter employed by the Director General of Railways at the Penn- 
sylvania Terminal, New York. It was proved upon ths trial that the défend- 
ant had approached one Zwillinger, who was then engaged as a baggage 
ix>rter in the baggage room at the Pennsylvanla Terminal in the city of 
New York, and offered to bribe him to deliver to the défendant from time to 
time trunks containing furs, which were checked from the Pennsylvanla sta- 
tion to points outside the state of New York. Zwillinger, after the first inter- 
view, reported to his superiors, who directed hlm not to alarm the défend- 
ant, and to let hlm proceed if he would. Afterwards the défendant pald 
Zwillinger a sum of money and obtained from hlm delivery of a trunk con- 
taining valuable furs, which he took with hlm to the Grand Central Ter- 
minal In the city of New York. Shortly after he was apprehendéd by the 
Pennsylvanla détectives, who had kept hlm under observation from the time 
he entered the Pennsylvanla Terminal. 

The judge enarged the jury that, if they found the facts to be as stated be- 
low, the défendant was guilty. The défendant took no exception to the 
charge, and although he moved for the direction of a verdict, both at the close 
of the government's case and at the close of hls own case, he did not raise the 
point that Zwillinger was not acting in an officiai capacity on behalf of the 
United States under the authority of a department of the United State*. 
Criminal Code (Act March 4, 1909, c. 321) § 39, 35 Stat. 1006 (Comp. St. § 
10203). He now moved for a new trial upon the ground that a baggage porter 
in the employ of the Director of Railways is not such a person within the 
section in question. 

Edward Schoen, of Newark, N. T., for the motion. 

David V. Cahill, of New York (Jity, for the United States. 

LEARNED HAND, District Judge. A motion for a new trial is 
always in the discrétion of the court. Mattox v. U. S., 146 U. S. 140, 
13 Sup. Ct. 50, 36 L. Ed. 917. And as the point now raised was 
not suggested upon the trial, and there was therefore no exception 

^soFoi other casée see aame toplc & KSY-NUMBER lu ail Key-Numbered Digests & Indexes 
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touching it, I might, without more, deny this motion. Nevértheless, 
the objection goes to the very essence of the charge, and could not 
hâve been corrected, had it been raised upon the trial, and, if it be 
good, the défendant has been illegally convicted. It seems to me, 
therefore, in the interests of justice to consider the matter upon its 
merits, rather than to subject the défendant to the possibiHty of suf- 
fering punishment for a crime which he could not commit. 

The leading authority on section 39 is U. S. v. Birdsall, 233 U. S. 
223, 34 Sup. Ct. 512, 58 L. Ed. 930, in which a conviction v/as sus- 
tained. In that case the Commissioner of Indian Affairs, with the 
authority of the Secretary of the Interior, had appointed Brents and 
Van Werts to be spécial officers for the suppression of liquor traffic 
among the Indians. In cases of convictions for violation of the law 
against selling liquor it had become the custom of the department to 
investigate through subordinates whether executive or judicial clem- 
ency should be exercised; this in the interests of the effective sup- 
pression of such traffic. The défendant Birdsall had bribed Brents 
and Van Werts to obtain their influence in procuring such clemency, 
and the Suprême Court, in upholding the conviction, decided that 
they were exercising officiai functions, although they were not ex- 
pressly defined by any statute, or even by a régulation, but had arisen 
from a custom of the department. Similarly a member of the Board 
of Examining Surgeons appointed by the Commissioner of Pensions 
vfdiS held to be within the statute in U. S- v. Van Leuven (D. C.) 62 
Fed. 62, although such officiais wevQ not themselves officers of the 
United States. See U. S. v. Germaine, 99 U. S. 508, 25 1,. Ed. 482. 

In U. S. V. Ingham (D. C.) 97 Fed. 935, the section was extended 
to a secret service operative employed by the Secretary of the Treas- 
ury, and in Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 h. 
Ed. 569, 17 Ann. Cas. 1112, to an associate statistician employed by 
the Department of Agriculture to prépare and publish officiai reports 
of the cotton crop. In Re Yee Gee (D. C.) 83 Fed. 145, an inter- 
préter appointed by the Secretary of the Treasury was held not to be 
within the statute, but for the reason that only the court had any 
power to appoint interpreters, and that therefore he was not acting 
under the authority of a department or office of the government. In 
Sharp V. U. S., 138 Fed. 878, 71 C. C. A. 258, an Indian agent ap- 
pointed by the Commissioner of Indian Affairs was held to be with- 
in the statute. 

Thèse are the only cases which I hâve found having any important 
bearing upon the section, and none of them présents a very direct 
analogy to the facts at bar. So far as they go, they ail look to a broad 
construction of the language of the section. 

In principle it seems to me that this case is within the law. The 
Director General of Railways is an office or department of the gov- 
ernment charged with the opération of the railways of the United 
States, and Zwillinger was acting under his authority. It is, of 
course, true that he was appointed and discharged by subordinates 
who were in turn not appointed by an "officer" of the United States, 
as defined in U. S. v. Germaine, supra. Nevértheless, although at 
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several removes, he was acting under the authority of the Director 
General. Moreover, in caring for and dispatching baggage intrusted 
to the railroad, he was acting on behalf of the United States, since 
the dispatch of baggage was a duty which the United States had as- 
sumed and which only baggage porters could discharge. So the 
sole question is whether he was acting in an "officiai function." 

It must be conceded that the section would as well cover the case 
if the words, "officiai function" were omitted, and that it is something 
of a strain lipon the ordinary use of language to speak of a baggage 
porter's duties as "officiai." Yet the business of operating a railway 
is nothing more than that of moving persons and things f rom one 
place to another, and a baggage porter actually performs a part of that 
movement. It is quite impossible to establish any consistent line, 
based upon the importance of bis duties, which will make them any 
the less "ofEcial." Nobody, I should think, would say that a traffic 
manager had no officiai functions, or indeed a freight dispatcher, or 
a ticket seller. At least about them I can see no plausible doubt. 
With déférence there seems to be no basis for the limitation thrown 
out obiter by Judge McPherson in U. S. v. Ingham, supra. No doubt 
we ought not to press logic to its conclusions, for we are only dealing 
with common words, but we ought to exécute the purposes which the 
words contain. 

If we look at the purpose of the section, there seems to me every 
reason not to draw any line based upon the supposed inaptitude of 
the words "officiai function." The section is full of verbiage, no 
doubt, but its very présence shows its désire for compréhension. The 
draftsmen certainly wished to include ail efforts by corruption to im- 
pede the success of the United States in any of its enterprises. AU 
such enterprises are officiai as soon as the United States lawfully 
undertakes them, and any interférence with them, by debauching those 
on whom any part of their exécution is imposed, is a préjudice to the 
United States, whether the impediment be grave or trivial. This 
resuit is the evil against which the statute is clearly aimed, and it 
seems to be covered by the use of a phrase like "officiai function," 
without undue violence to common use. Indeed, if the importance of 
the duty delegated be a test, the custody and correct dispatch of 
valuable baggage is certainly not a trivial function. 

I think the point is not well taken, and the motion is denied. 
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THE POWELL BARGES NOS. 5 AND T. 

(District Court, S. D. Alabama. Aprll 1, 1919.) 

No. 1711. 

OOLUSION cg=»117 — PlEADING— SUFFICUTNCT. 

In a libel suit, claimant's allégations tiiat tlie barges caiisîng tlie dam- 
age were owned by it, but had been chartered to a lumber company, 
wbich had fuli contre! of thera at the tinie of the collision, that the lumber 
Company had employed a fuel company to tow the barges, and that clalm- 
ants did not know whether the barges were properly loaded or tied, but, 
if not, the négligence was that of the lumber or fuel company, held sufflr 
cient to bring the lumber and fuel companies Into court. 

Libel by Sébastian Gonzales and others against the Powell Barges 
Nos. 5 and 7, to which an answer was filed seeking to make the Bran- 
nock Lumber Company and the Southern Fuel & Material Company 
parties to the case. On motion of the Southern Fuel & Material Com- 
pany to quash process. Motion denied. 

Howard & Pegues, of Mobile, Ala., for liïielants. 

Palmer Pillans, of Mobile, Ala., for claimant. 

Harry T. Smith & Caffey, of Mobile, Ala.. for movant. 

ERVIN, District Judge. This matter has heretofore been argued on 
the motion of the Southern Fuel & Material Company to quash pro- 
cess against them ; said motion being submitted and held for consid- 
ération. 

The libel in this case was based on an alleged collision of the barges, 
Nos. S and 7, with a vessel owned by libelant, and it was averred that 
the barges were improperly loaded and broke away fromtheir moor- 
ing, and were blown against the vessel pf libelants, causing considérable 
damage to said vessel. 

Claimants answered the libel, and further set up that the barges were 
chartered by them to the Brannock Lumber Company, who had the full 
custody and control of the barges at the time of the alleged injury, 
and that said barges were not then in the custody and control of 
claimants ; that the Brannock Lumber Company employed the South- 
ern Fuel & Material Company to tow said barges from the place of 
loading to the wharf of the Southern Fuel & Material Company, where 
the barges were tied; that claimants knew nothing of the fact as to 
whether the barges were properly loaded or properly tied, but that, if 
they were improperly loaded or improperly tied, the négligence in this 
respect was either that of the Brannock Lumber Company or the 
Southern Fuel & Material Company, and pray that thèse two companies 
might be made parties to the case. Process was issued against both 
companies, and this motion was then made by the Southern Fuel & 
Material Company. 

The motion is based largely upon the idea that there are not sufHcient 
allégations of fact showing or charging any wrongful act on the part 
of the Southern Fuel & Material Company contained in the pétition of 
claimants, asking that the said Southern Fuel & Material Company 
be made a party défendant. The pétition shows that claimants owned 

^zz>FoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
256 F.— 62 
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the barges, but that thèse barges, Nos. 5 and 7, were chartered by claim- 
ants to the Brannock Lumber Company, who had complète custody and 
control over them at the time of the alleged collisions, and at the time 
the barges were turned over to the said Brannock Lumber Company 
they were properly equipped with new and approved mooring equip- 
ment, consisting of steel chains and manila hawsers, sufficient to prop- 
erly tie them ; that they are inf ormed that the Southern Fuel & Ma- 
terial Company was employed by the Brannock Lumber Company to 
tow said barges from the place where they had been laden with lumber 
to Mobile ; and that the Southern Fuel & Material Company had taken 
said barges in charge and towed them to Mobile, and tied them at the 
wharf of the said Southern Fuel & Material Company. Then follow 
allégations that, if there was any improper loading of same, it was 
done by the charterer or some one for it, and, if there was any improp- 
er mooring and securing of said barges, the same was done by either 
the Southern Fuel & Material Company or by the charterers, or some 
one representing them. The allégation is made in the pétition that pe- 
titioner is not informed of the facts as to the improper loading and 
as to the improper mooring of the said barges, as the barges were not 
then in the custody of claimants. 

It seems to me that, under thèse allégations, claimants bave alleged 
ail they could properly allège, because they show that they are not 
informed of the facts, and how could they allège spécifie acts of nég- 
ligence on the part of the Southern Fuel & Material Company, in the 
absence of information by them of thèse acts ? 

The motion to make the Southern Fuel & Material Company and 
the Brannock Lumber Company party défendants is based upon the 
analogy to admiralty rule 59 (29 Sup. Ct. xlvi). In The Alert (D. C.) 
40 Fed. 836, ail we know of the pétition is contained in the opinion, 
where it is said: 

"The Alert was a cliartered ship, and, being sued • * * for négligent 
damage to cargo, by the breaklng of lier tackle whlle discliarglng, under the 
charterers, her owners in their answer say that the tackle was furnished 
t'ither by the shipper or by the charterers, under a spécial agreement betweeu 
them, and not by the ship, and they now move that the charterers be made 
codefendants." 

The able opinion of Brown, J., on reargument of the exceptions, 
shows cogent reasons why the Southern Fuel & Material Company 
should be made parties défendant to this libel, because, if, as a matter 
of fact, they were guilty of négligence, either in loading or in mooring 
the barges, they should be brought into this suit, where they can hâve 
an opportunity to défend in one trial the charges of négligence in this 
respect, because, if the négligence was theirs, they are the ones who 
should respond to whatever judgment is rendered, and not the b&rges 
and their owners. 

Judge Brown, quoting from the Epsilon Case, 6 Ben. 378, Fed. Cas. 
No. 4,506, further shows the broad equities of the admiralty court and 
its power and purpose to do justice by bringing in parties who may be 
necessary to effectuate justice and pursuing methods unknown to other 
courts, where necessary to eflfectuate justice in the cause, even though 
the rules as laid down do not strictly cover the matter, for in thèse 
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cases they can proceed by analogy to the rules, and where the ordinary 
equity rules and forras do not specifically cover cases, the admiralty 
courts hâve the power to make such rules and forms as may be nec- 
essary. 

In the case of The Barnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. 
Ed. 954, the Suprême Court expressly recognizes the practice referred 
to in The Alert of extending rule 59 to cover analogous cases. In 
the statement of facts, the allégations wherein a third party was sought 
to be brought in were referred to as follows: 

"Before the tlme to answer expired, the Turret Company presented a pé- 
tition, setting forth that at the time of the collision the Barnstable was char- 
tered to the Boston B''ruit Company, a Massachusetts corporation; tliat the 
charterer supplled its own offlcers and crew, who were navigating the vesseï 
at the time of the collision, and that, if there were any faults on the part 
of the Barnstable, they were the faults of the charterer and not those of the 
owner." 

It seems to me that the pétition in the instant case follows w^hat is 
hère recognized as a sufficient pétition. 

A decree will therefore be entered, denying the motion to quash the 
service. 



OILFIETxDS SYNDICATS v. AMERICAN IMPROVEMENT CO. 

(District Court, S. D. California, S, D. February 27, 1919.) 

No. D-117. 

1. QUIETING TiTLE <©=>7(4) ClOUD ON TiTLB. 

The recording of a slieriff's certificate for sale of land under exécution 
on a judgment against a third person would constitute a cloud upon title, 
and would authorize a suit to quiet title as against such cloud. 

2. Bankruptcy <S=>387 — Disciiabge or Bankbxjpt— Judgment Lien. 

A discharge of a bankrupt, after adjudication of bankruptcy by a com- 
position, does not discharge a lien of a Judgment rendered more than 
four months prior to the filing of the pétition in bankruptcy. 

3. BANKEfUPTCY <S=5387 — Compositions with Creditoes— Judgment Liens— 

"DiSCHABGE." 

Under Bankruptcy Act, §§ 12a, 14c (Comp. St. §§ 9596, 9598), providing 
that the confirmation of a composition shall discharge the bankrupt from 
his debts other than those "not affected by a discharge," the lien of a 
Judgment obtained more than four months prior to the flling of a pétition 
in bankruptcy was not discharged by a composition with credltors prior 
to adjudication of bankruptcy ; the word "discharge," in the phrase "not 
affected by a discharge," in the last-named section, referring to a dis- 
charge of the bankrupt after adjudication. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Discharge.] 

In Equity. Suit to quiet title by the Oilfields Syndicate against the 
American Improvement Company. Decree for défendant. 

Charles W. Slack, of San Francisco, Cal., and O'Melveny, Milli- 
ken & Tuller, of Los Angeles, Cal., for plaintiff. 
Wm. P. Hubbard, of San Francisco, Cal., for défendant. 

^=»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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TRIPPET, District Judge. This is a suit to quiet the title of plain- 
tiff to certain real estate within the jurisdiction of this court. In order 
to understand the controversy, it will probably be well to state the f acts 
chronologically : 

On November 29, 1915, the American Improvement Company com- 
menced an action against one Hammon. On October 19, 1916, judg- 
ment was entered in this suit in favor of the American Improvement 
Company and against Hammon. On November 8, 1916, a transcript 
from the docket of said judgnient was recorded in Santa Barbara coun- 
ty, of this state, where the land in controversy lies. On September 6, 

1917, Hammon sold this property to the plaintiff, and the deed was 
recorded on September 24, 1917. On September 27, 1917, a pétition 
of involuntary bankruptcy was filed against Hammon. On August 31, 

1918, a composition was confirmed by an order of the court in which 
said bankruptcy proceeding was instituted. The said Hammon was not 
adjudged a bankrupt. On September 19, 1918, the American Improve- 
ment Company caused exécution to be issued to the sheriff of Santa 
Barbara county on its said judgment. On October 16, 1918, a certi- 
fied copy of the order confirming the composition was recorded in 
Santa Barbara county. On October 23, 1918, Hammon made a mo- 
tion to recall the exécution on the ground that the composition had 
discharged him from his indebtedness and that the judgment lien, 
therefore, was satisfied. The superior court of San Francisco denied 
this motion to recall the exécution and an appeal has been taken from 
that ruling of the court. On October 25, 1918, the sheriff sold said 
real estate in controversy under said exécution to the American Im- 
provement Company, the défendant herein and the plaintiff in the su- 
perior court action, for the sum of $6,735.92. The next day the sher- 
iff's certificate was recorded in Santa Barbara county. 

[1] Of course, the recording of this certificate would constitute a 
cloud upon the title and would authorize the plaintiff to institute a suit 
to quiet the title to the property as against such cloud. The défendant 
herein did not take any steps in said bankruptcy proceeding and de- 
cUned to do so ; but what bearing that may bave upon the case is not 
apparent to the court. 

[2, 3] The plaintiff claims that there having been no adjudication of 
bankruptcy, and the alleged bankrupt being discharged by a composi- 
tion, the lien of the judgment was avoided, although obtained more 
than four months prior to the filing of the pétition in bankruptcy. The 
plaintiff contends that there is no provision in the Bankruptcy Law 
by which a hen of a judgment obtained prior to four months shall be 
preserved to the judgment créditer as against a discharge by composi- 
tion prior to the adjudication of bankruptcy. Section 12a of the Bank- 
ruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 549, as amended by Act 
June 29, 1910, c. 412, § 5, 36 Stat. 839 [Comp. St.§ 9596]) provides: 

"A bankrupt mny offer, either bcfore or affcr udjudicatian, tenus of com- 
position to his creditors," etc. 

The phrase, "either before or after adjudication,!' was added to thé 
act by amendment of 1910. But for this amendnient this suit'nev'er 
would hâve been commenced. ' 
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Section 14c provides : 

"The confirmation of a composition shîill discharge the bankrupt from his 
(lebts, other than * • * thnse not affccted hn a discharge." Comp. St. 
§ 9.J98. 

This sentence was in the original act as hère quoted. A solution of 
the proposition is determined by the meaning and application of the 
last phrase in section 14c; that is to say, what debts are not affected 
by a discharge ? The word "discharge," in this phrase, refers to a 
discharge of the banltrupt after adjudication. It could not possibly 
refer to a discharge by composition before adjudication, for, as we 
hâve seen, at the time section 14c became a part of the Bankruptcy 
Act, there was no provision in the Bankruptcy Act for the discharge 
of a bankrupt prior to adjudication. The amendment of 1910 to sec- 
tion 12a, providing for a composition before adjudication, could not 
possibly hâve changed the meaning of the word "discharge" in the 
last phrase of section 14c. 

It is well settled, and the plaintifï concèdes, that a discharge of a 
bankrupt, after adjudication of bankruptcy, by a composition, does not 
dischai-ge a judgment lien rendered more than four months prior to 
the fihng of a pétition in bankruptcy. In such a case the judgment 
lien is not affected. The judgment créditer holds the lien upon the 
property as against the bankrupt's creditors and the bankrupt. This 
necessarily answers the proposition of the plaintiff. Such a judgment 
is "not affected by a discharge." 



UNION WATKR DEVELOPMENT CO. v. STEVENSON et al. (two cases). 

(District Court, N. D. Callfornia, Second Divisioji. April 7, 1019.) 

No. 16174, at T>aw, and No. 411, in Etiuity. 

Peocess <S=:3]20 — Seiï VICE— Privilège. 

Service on the chiof e.xociitlve oflicer of a fratornal oi'der résident in an- 
otlier state, while teinporarily in the state of service to give testimony 
in an action against the order, hcld void, despite tlie offieer's incidental at- 
tendance at a business conférence between (lie sccretary of the invest- 
nient board of the order and a tliird person, wliioli did not constitute 
other and independent business on the part of the officer than tliat of 
attending as a witness. 

At Law and in Equity. Actions by the Union Water Development 
Company against Elliott G. Stevenson and the Independent Order of 
Foresters. On motions to quash service of process. Motions granted. 

R. P. Henshall, of San Francisco, Cal., for plaintiff. 
Corbet & Selby, of San Francisco, Cal, for défendants, 

VAN FLEËT, District Judge. Thèse actions were filed in the 
state court on June 3, 1918, and on the same day summons in each 
was served on the défendant Stevenson under coincident circumstances., 
The cases were subsequently removed hère,, and Stevenson hasjnter- 

^^SjPor other cases see same topic & KBY-NUMliER'hi àll Key-Nurobered Dlgests & Indexes' 
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posed the présent motions to quash the service, on the ground that it 
was in both instances made in violation of his rights under the f amiliar 
and well-established doctrine that one from another state cannot com- 
petently be served with process in a civil action while temporarily 
within the state where service is had, in actual attendance upon a 
trial as party, witness, or counsel in a court of justice, and is présent 
solely for such purpose. 

The facts are substantially lacking in conflict. Stevenson is a rési- 
dent of Détroit, Mich. For a number of years up to September, 1917, 
he had been.chief executive officer of the Independent Order of For- 
esters, his codefendant, and as such had become f amiliar with and had 
to do with certain business transactions of the order in this state. 
One of thèse had resulted in an action against the order, which was. 
set for trial in the superior court of the state at San Francisco for 
May 27, 1918. Stevenson's testimony in the case was required, and 
in due course he was requested by counsel for the défendant to ap- 
pear as a witness at the trial, which he did. He had no other pur- 
pose in coming to the state than as such witness, and but for suchi 
request would not hâve been hère. He arrived the day before the: 
trial commenced, and remained throughout its progress, which covered 
several days, being required by order of the court, against his re- 
quest to be excused after giving his évidence, to remain in attendance, 
upon the contingency of being required to take the stand again. The 
service was made in the court building in the midst of the trial and 
several days before it was finished. 

Thèse facts bring the case fuUy within the most restricted applica- 
tion of the doctrine invoked as applied in the fédéral court, in any 
modem case, and clearly render the service void (Stewart v. Ramsay, 
242 U. S. 128, 37 Sup. Ct. 44, 61 L. Ed. 192, and numerous cases 
there cited), unless excepted from the opération of the rule by the cir- 
cumstance to be stated. 

During a recess in the trial, of two or three days, occasioned by the 
intervention of Décoration Day, Mr. Cottrelle, the secretary of the 
investment board of the défendant order, who was also attending the 
trial, requested one Haehl to come to San Francisco and discuss 
with him a matter of business between Haehl and the order which fell 
within the authority and supervision of Cottrelle. Stevenson, having 
familiarity with the transaction to be considered, by reason of his pre- 
vious relations to the order, and not being otherwise engaged, attended 
the discussion, and being asked by Cottrelle while there to look over a 
proposed contract or agreement, made suggestion of a change in one 
particular therein, but, as he states, "with no authority or responsibil- 
ity in connection with the negotiation," and that he "had no thought 
or expectation of taking any part in such conférence at the time he 
went to San Francisco, and did not go for that purpose, or for any pur- 
pose than to attend the trial of said cause as a witness" ; that he "only 
participated in the discussion because for the time being he was not 
otherwise occupied." 

Based upon this incident it is contended by plaintiflt that Stevenson- 
is not within the protection of the rule invoked, because it thus ap- 
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pears that he engaged while hère "in other and independent business" 
than that of attending as a witness. But I am unable to accord to the 
incident such effect. The doctrine relied on is one of substantial 
right, is founded on principles of justice and propriety, and is not 
beset by any such restricted limitation. Burroughs v. Cocke et al. 
(Okl.) 156 Pac. 196, L. R. A. 1916E, 1170; Roschynialski v. Haje 
(D. C.) 201 Fed. 1017. It would be sacrificirig substance to form, and 
giving an untoward and incidental thing a controlling effect, which 
its character does not warrant. The attendance of Stevenson at the 
interview was a mère casual and unforeseen incident arising during his 
necessary détention on the trial, was not contemplated in the purpose 
bringing him to the state, and can in no proper sensé be regarded as 
the engaging by him in "business" outside the original object of his 
visit. Had he voluntarily delayed his departure from the state, after 
his dismissal as a witness, to attend the discussion in question, it might 
well présent a différent aspect. But a déniai of the protection of the 
rule in question should not be based upon a circumstance so trivial and 
unsubstantial. Burroughs v. Cocke et al., supra. 

In answer to the contention that the service in question would be 
held good under the state law, and as thèse cases were removed hère 
from a state court after the service was made it should be held good 
hère, it is sufficient to say that it is well settled that the question is 
one to be determined in accordance with the principles obtaining in 
the fédéral courts, and is not to be circumscribed by a statute or rule 
of décision of the state. Railroad Co. v. Pinkney, 149 U. S. 194, 13 
Sup. Ct. 859, Z7 L. Ed. 699; Goldev v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517. 

The motion to quash is granted in each case. 



tJNITKD STATES v. LYNCH. 
(District Court, S. D. New York. Deeember 20, 1918.) 

1. Criminai, Law <S=>37 — Défenses— Entrapment. 

A défendant carmot be oouvicted of a crime whlch was provoked or In- 
dueed by a government offlcer or agent, and wlilcb otherwise would not 
hâve been commltted. 

2. Cbiminal Law <S=>37 — Défenses — Entrapment. 

Tlie government lielà estopped from prosecuting a défendant for oft'er- 
Ing a bribe to secure a government contract for his fimi on ttie ground 
that the offer was induced by an army ofBcer at the Instance of the Mil- 
Itary Intelligence Department for the purpose of entrapment. 

Criminai prosecution by the United States against Oscar J. Lynch. 
Verdict of acquittai directed. 

Wm. H. Daly and M. Michael Edelstein, both of New York City, 
for défendant. 

HOUGH, Circuit Judge (charging jury). I hâve spent some consid- 
érable time in reflecting upon what is a novel situation to me, and am 

Ê=3Por other cases see same toplo & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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now prepared to dispose of this trial ; a motion having been made on 
the part of the défendant on the whole case, and in respect to the second 
and third counts of the indictment, to dismiss or advise the jury to ac- 
quit. I hâve reduced my views to writing, and I will read them : 

[1] It is plain and very old law that, while détectives and decoys 
are not only necessary, but praiseworthy, instruments in ascertaining 
whether a given person is committing or has committed crime, it is 
equally plain and old that détection exceeds its limits when the détective 
or the decoy provokes or créâtes a crime that would not otherwise hâve 
occurred. It is not always easy to apply this rule. Border Une cases 
are difficult, and doubtless it is usually best to leave the matter to the 
jury when and if, in view of the évidence, a reasonable man would be 
justified in holding that the accused had the intent or désire to do that 
for which he is indicted, and seized and swallowed the bait that was 
laid for him. 

Af ter reflection and argument yesterday afternoon, when the gentle- 
men of the jury had retired or béen excused, it is to me plain that in 
this case there is no contradiction of any vital or really important point 
of fact. Whether there were meetings, not only on September 19th, 
or on that day, and also a few days before, whether one man, months 
or years before that September last, borrowed money of the other, or 
whether one man ever sàid that he sometimes became unconscious, 
meaning thereby intoxicated, are no more than the trivial trimmings 
of the f oUowing outstanding and dominating f acts : 

[2] A man who expected to be an officer in the United States army, 
and had a very good reason to believe that he would be soon commis- 
sioned, was asked what he would want out of a government contract 
over which he seemed — only seemed — to hâve some control. He re- 
plied most properly, most honorably, "Nothing," because he was about 
to become an officer; and there the matter dropped on that occasion. 

I_^ter, days later, weeks later, at the instigation or by the order — 
it does not appear which, and it makes no différence which — of the 
governmental officers, or some of them, comprising the Department of 
Military Intelligence, this same man, now Capt. Fancher, said over the 
téléphone that he had reconsidered this question of commission, when 
he had not reconsidered it at ail, in truth and in fact, and then by his 
own statement he demanded money which he never expected to get 
in a manner that plainly seemed to say to the person to whom he 
made the demand : 

"If you don't promise to pay secretly money to me, you don't get this gov- 
eniment contract." 

That was the trap or decoy. This, gentlemen, in my judgment as 
a lawyer, was going beyond ail bounds ; it was provoking and creating 
a crime ; it provoked and created it by in effect and substance threat- 
ening loss if crime was not committed, and promising profit if it was 
committed. Under such circumstances the government is estopped 
from prosecuting on the ground that it caused and created that of 
which complaint is made. 

Now, underlying this whole misérable affair is the fact that it ail 
grew out of what I think is a dishonorable sort of commission, or com- 
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mission seeking that is ail too common in this and every other commer- 
cial community; the story which you heard yesterday does net in sub- 
stance and effect differ f rôm the common and commonly known custom 
that, if a woman intrusts to her cook the business of going to the stores 
and procuring the sustenance for the family, buying it from grocers and 
butchers, the gift by the grocers and butchers to the cook is politely 
called a commission, for which, of course, the consumer pays in the 
long run, as the consumer generally pays for everything. 

Now, that is not a pleasant thing to contemplate ; but it is not, so 
far as the criminal law is concerned, unlawful. It is out of that bad 
custom that this poor business grew. The next source of growth was 
obviously the misdirected zeal of the Military Intelligence Department, 
or some of the officers of that department, who put Capt. Faucher 
in the position of a provoking agent. AU of this makes me regret the 
whole occurrence. I may be permitted to say that I am sorry for 
every one concerned, but that does not change the law, which is that 
this prosecution cannot proceed, because it is an endeavor to punish a 
crime which would never hâve been committed if it had not been for 
Ihe request, and I may almost say the threat, of the governmental of- 
ficer to inflict loss, not upon the défendant, Lynch, personally, but upon 
his employing company, the Otis Lithographing Company, if they did 
not do the very thing for which this indictment is laid. 

Therefore, gentlemen, I peremptorily advise you to acquit this de- 
fendant, and the clerk will enter verdict accordingly. 



Iii ra NATIONAL ENOxINEERING & EQUIPITENT CO. 
(District Court, W. D. Wusliiiif^ton, N. T>. Septemher, 1018.) 

R.ALES i®=>4.")f)— "CoxniTioxAi. Sale" — Wiiat Co.nstitutb.s. 

An iifîreenipnt tliïit motoi's iiiiglit lie rented at a stipulated monthly 
suiii for an indeflnitc period, iiiid tliat, if purehased, the flrst tliree 
moutlis' rent slionld bo applied on tlieir T)un'hase priée hcld not a "condi- 
tioniil sale," witliin Keni. & Rai. St. Wash. § 3070, mailing unrecorded 
condUional sales of personalty absolute as to subséquent credltors in 
sood faith, etc. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Conditional Sale.] 

In Bankruptcy. In the matter of the National Engineering & 
Equipment Company, a corporation, bankrupt. Pétition by C. Kirk 
Hillman for réclamation of property in the trustee's possession. Or- 
der of référée, directing return of property or purchase at list price, 
less three months' rental, afifirmed. 

Cassius E. Gates, of Seattle, Wash., for trustée. 
Ballinger & liutson, of Seattle, Wash., for claimant. 

NETERER, District Judge. C. Kirk Hillman, between April 19 
and Septemher 1, 1917, delivered to the bankrupt six motors, 15, 7^/2, 
10, 10, 50, 10 horse power, respectively, on a six months' rental basis at 

^z:»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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$1 per horse power per month. Three months' rent on each motor was 
to apply on the purchase price, if the motor s were purchased. The 
rental was paid, but no purchase was made. 

Op September 1, 1917, the foUowing letter was written for the ex- 
press purpose of reducing the understanding between the parties to a 
definite form, and it is contended by the trustée that it is a conditional 
sale or lease within the provisions of. section 3670, Rem. & Bal. Stat- 
utes of Washington. After reciting the clause relative to rentals as 
stated, it continues : 

"It Is further agreed and understood that, at any tiine you wish to pur- 
chase thèse motors, you will receive a crédit equal to the flrst three months' 
rent whlch you will hâve paid. It is further understood that you can con- 
tinue to rent thèse motors as long as you désire, or to purchase them out- 
right at any time. As stated above, this letter is simply a mémorandum 
for your files and as a confirmation of our understanding. If this is not 
correct in every way, kindly advise us by return mail, so that everything 
may be correctly understood before the writer leaves for tlie East." 

Nothing further was donc with relation to purchase, and rental was 
paid until the adjudication, April 26, 1918. 

The issue upon the pétition of Hillman for réclamation of the prop- 
erty was tried before the référée, and an order made, directing the 
return of the property or the purchase at the list price, less three 
months' rental, which the claimant agreed might be done. The trustée 
brings this order hère for review. 

I think the référée was right in his conclusions. The lease agree- 
ment does not show, and the letter relied upon and quoted does not 
establish, a contract of sale between the parties. There is no élément 
of a conditional sale embodied; there is no agreement to buy; there 
is no agreement to pay any price ; there are none of the éléments of 
bargain and sale; there is no understanding by which the bankrupt 
could become possessed of the title to the property by the payment of 
any sum of money as rentals. The only right the bankrupt had was 
the use of the motors so long as the rent was paid, unless a subséquent 
purchase was made. The conditional sale statute of Washington, cited 
by the trustée, was discussed at some length. In re Caldwell Ma- 
chinery Co. (D. C.) 215 Fed. 428. 

An order confirming the order of the référée may be entered. 
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ALLANWILDE TRANSPORT CORPORATION v. PIDWELL. (Circuit 
■Court of Appeals, Thlrd Circuit. March 10, 1919.) No. 2387. Appeal from 
the District Court of the United States for ttie District of New Jersey ; Jolm 
Rellstab, Judge. Llbel by A. W. Pidwell agalnst the Allanwilde Trans- 
port Corporation. A decree for libelant (247 Fed. 236) was appealed to the 
Circuit (>ourt of App&als, wiiicli certlfled certain questions to tlie fédéral 
Suprême Court; the questions being answered in 248 V. S. 377, 39 Sup. 

et. 147, 63 L. Ed. . Decree reversed, and blll dismlssed. Duncan & 

Mount, of New Yorli City, for appellaut. Barry, Walnwrlght, Thacher & 
Symmers, of New Yorlî City, for appellee. Before BUFFINGTON, McPHEK- 
SON, and WOOLLEY, Circuit Judges. 

PER CURIAM. It is ordered that the decree below be reversed, and that 
(he blll be dismlssed, wlth ail costs to the claimant. 



ALLANWILDE TRANSPORT CORPORATION v. VACUUM OIL CO. 
(Circuit Court of Appeals, Thlrd Circuit. March 10, 1919.) No. 2337. Ap- 
peal from the District Court of the United States for the District of New 
.Tersey ; John Rellstab, Judge. Llbel by the Vacuum OU Company agalnst 
the Allanwilde Transport Corporation. A decree for libelant (247 Fed. 236) 
was appealed to the Circuit Court of Appeals, whieh certlfied certain ques- 
tions to the fédéral Suprême Court, wliich were answered in 248 U. S. 377, 
39 Sup. et. 147, 63 L. Ed. . Decree reversed, and llbel dlsrnissed. Dun- 
can & Mount, of New York City, for appellaut. Bar/y, Walnwrlght, Thach- 
er & Symmers, of New York City, for appellee. Before BUFFINGTON, Mc- 
PHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. The controversies in this case and In the companlon case 
of Allanwilde Transport Corporation v. A. W. Pidwell, 256 Fed. 087, — C. 
C. A. — , grew out of an order of the government refuslng clearance to 
any salling vessel bound for the war zone, and Involved questions of law, 
iVhether the sald order frustrated the adventure, and in conséquence re- 
lleved the carrier from further obligation (1) to carry the cargo and (2) 
to return the prepald freight. As the government's order afCected many 
i!arriers and shippers on the Atlantic seaboard, ralslng simllar or kiudred 
controversies, we certlfled the questions to the Suprême Court. As the Su- 
prême Court bas answered thèse questions in the affirmative (248 U. S. 377, 
39 Sup. et. 147, 63 L. Ed. ), we now order that the decree below be re- 
versed, and that the llbel be dismlssed, wlth ail costs to the claimant. 



BRADT V. SOUTH SHORE TRACTION CO. et aL («rcuit Court of Ap- 
peals, Second Circuit. January 15, 1919.) No. 140. Appeal from the Dis- 
trict Court of the United States for the Eastern District of New York. 
Suit by Paul T. Brady agalnst the South Shore Traction Company. From 
an order and decree of the District Court, A. H. Flint & Ce. appeal. Af- 
flrmed. See, also, 233 Fed. 778. M. & S. Meyers, of New York City (Morse 
S. Hirsch and Samuel Meyers, both of New York City, of counsel), for ap- 
pellant. A. O. Hume, of New York City, for complalnant. Before WAKU, 
HOUGH, and MANTON, Circuit Judges. 

PER CURIAM. Decree afflrmed. 



THE CHARLES F. MAYER. THE HOWARD. (Circuit Court of Ap- 
peals, Fourth Circuit. January 7, 1919.) Nos. 1603, 1604. Appeals from 
the District Court ot the United States for the District of Maryland, at 
Baltimore; John O. Rose, Judge. Suits for collision by the Consolidation 
Coastvvlse Company; the Consolidation Coal Company, and James Ressler 
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against the Merchants' & Miners' Transportation Company, and by the 
Merchants' & Miners' Transportation Company against the Consolidation 
Coastwise Company. From a decree dividlng the damages (253 Fed. 599), 
the Merchants' & Miners" Transi)ortatlon Company in the flrst suit, and the 
Consolidation Coastwise Company in the second suit, appeal. Affirmed. J. 
Walter Lord, of Baltimore, Md., for appellant in No. 1603 and appellees in 
No. 1604. Cllfton S. Brown, of Baltimore, Md. (Daniel H. Hayne, of Balti- 
more, Md., on the brlef), for appellee in No. 1603 and appellant in No. 1604. 
Before KNAPP and WOODS, Circuit Judges, and McDOVVELL, District 
Judge. 

PER CTJRIAM. We flnd no error. The opinion of the trial court (253 
Fed. 599) is adopted as the opinion of thls court. The decree below is at- 
flrmed. The costs in this court of the Consolidation Coal Company and of 
James Ressler are to be taxed equally against Merchants' & Miners' Trans- 
portation Company and Consolidation Coastwise Company. The remaining 
taxable costs of thèse appeals are to be equally borne by said last two com- 
panles. Affirmed. 



CHARLTON v. CHESAPEAKE & O. RY. CD. (Circuit Court of Appeals, 
Fourth Circuit. February 15, 1919.) No. 1672. In Error to the District 
Court of the United States for the Eastern District of Virginia, at Norfolk ; 
Edmund Waddell, Jr., Judge. Action by Evelyn Charlton, admlnlstratrix of 
the estate of James H. Charlton, deceased, against the Chesapeake & Ohio 
Railway Company. Judgment for défendant anl plaintifC brings error. Af- 
firmed. Certiorarl denied. 249 U. S. — , 39 Siip. Ct. 388, 63 L. Ed. . J. 

Winston Read, of Newport News, Va., for plalntiff in error. William Lelgh 
Williams, of Norfolk, Va., for défendant In error. Before PRITCHARD and 
KNAPP, Circuit Judges, and CONNOR, District Judge. 

PER CURIAM. This case was before this court at the November term, 
1917, and, upon fuU argument and careful considération, for the reasons 
set forth in the opinion of Judge Prltchard, judgment for the présent plain- 
tiff In error was reversed (247 Fed. 34, 159 C. C. A. '252), and a pétition 
for rehearing was denied February 8, 1918. Upon the second trial upon the 
same évidence introduced at the first, the District Judge dlrected a verdict 
for défendant, and to this the plaintifC excepted and asslgned the giving 
such direction as error. Counsel for plaintiff in hls brlef does not sug- 
gest that the évidence In the second trial was In any respect différent from 
the flrst, nor does he suggest any controlling authority upon the case since 
the décision was rendered. We can add nothing to the well-consldered opin- 
ion of Judge Prltchard, nor percelve any aspect of the case not discussed 
and disposed of therein. The preseiit writ of error appears to be an in- 
vitation to the court to reconsider and reverse the conclusions reached on 
the first writ of error. The Judgment Is affirmed. 



DONOHOE et al. v. UNITED STATES. (Circuit Court of Appeals, Sixth 
Circuit. March 4, 1919.) No. 3215. In Error to the District Court of the 
United States for the Western District of Tennessee ; John E. McCall, Judge. 
S. E. Slurray, of Meinphls, Tenu., for plaintiff in error. Wm. D. Kyser, U. S. 
Atty., of Memphis, Tenu., for the United States. 

PER CURIAM. Judgmeut of District Court affirmed. 



GALION IRON WORKS CO. v. OHIO CORRUGATED CULVERT CO. 

(Circuit Court of Appeals, Slxth Circuit. November 14, 1918.) No. 3231. 
In Error to the District Court of the United States for the Northern Dis- 
trict of Ohio ; D. C. Westenhaver, Judge. Harry Frease, of Canton, Ohio, W. 
J. Geer, of Galion, Ohio, C. P. Byrnes, of Pittsburgh, Pa., and Luther Day, 
of Cleveland, Ohio, for plaintlEE in error. Wallace R. Lane, of Chicago, 
111., William L. Day, of Cleveland, Ohio, and C. J. Loftus, of Chicago, lil., 
for défendant In error. 

PER CURIAM. Dismlssed on stipulation. 
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GRAND RAPTDS & I. RY. CO. v. UNITED STATES. (Circuit Court of 
Appeals, Sixth Circuit. May 15, 1918.) No. 3145. In Brror to the District 
Court ot the United States for the Western District of Mlchlgan; Clarence 
W. Sessions, Judge. James H. Camphell, of Grand Raplds, Micli., for plaln- 
tiffi in error. Myron H. Wallier, U. S. Atty., of Grand Raplds, Mlch., for 
the United States. 

PEU CURIAM. Judgraent (239 Fed. 153) of District Court affirmed. 



HAYS V. UNITED STATES. (Circuit Court of Appeals, Sixth Circuit. 
March 4, 1919.) No. 3223. In Error to the District Court of the United 
States for the Western District of Tennessee ; John E. McCall, Judge. A. 13. 
Galloway, of Memphis, Tenu., for plaintiffi in error. Wm. D. Kyser, U. S. 
Atty., of Memphis, Tenn., for the United States. 

PER CURIAM. Judgraent of the District Court affirmed. 



HIMYAR COAL CORPORATION v. LAWSON. (Circuit Court of Appeals, 
Sixth Circuit. June 4, 1918.) No. 3147. In Error to the District Court of 
the United States for the Eastern District of Kentucky; Andrew M. J. 
Cochran, Judge. B. R. Jouett, of Winchester, Ky., for plaintlff in error. 
C. W. Napier, of Hazard, Ky., for défendant in error. 

PER CURIAM. Dlsmissed on motion of counsel. 



INTERNATIONAL HARVESTER COMPANY OF AMERICA V. BUR- 
LEIGH. (Circuit Court of Appeals, Second Circuit. February 13, 1919.) 
No. 128. In Error to the District Court of the United States for the West- 
ern District of New Yorlc. Action by Cecil A. Burleigh agalnst the Interna- 
tional Harvester Company of America for persoual injuries. Judgmeut for 
plaintlff, and défendant brlngs error. Affirmed. E. W. Personius, of El- 
mlra, N. Y., for plaintlff in error. Stowell & Ryon, of Corning, N. Y. (Her- 
bert A. Heminway, of Corning, N. Y., of counsel), for défendant In error. 
Before ROGBRS and MANTON, Circuit Judges, and LEARNED HAND, Dis- 
trict Judge. 

PER CURIAM. Judgment affirmed. 



KOBRBER V. HILBRETH. (Circuit Court of Appeals, Slxth Circuit. 
November 4, 1918.) No. 3242. Appcal from the District Court of the Unit- 
ed States for the Eastern District of Sllchigan ; Arthur J. Tuttle, Judge. 
Barthel, Flanders & Barthel, of Détroit, Mlch., for appellant. Pagelsen & 
Spencer, of Détroit, Mlch., for appeilee. 

PER CURIAM. Dismissed on motion. 



MATHI5WS V. UNITED STATES. (Circuit Court of Appeals, Slxth Cir- 
cuit. February 13, 1919.) No. 3219. In Error to the District Court of the 
United States for the Western District of Tennessee; John B. McCall, Judge. 
John H. Postou, Jr., oï Memphis, Tenn., for plaintlff In error. Wm. D. 
Kyser, U. S. Atty., of Memphis, Tenn., for the United Statea. 

PER CURIAM. Judgment of District Court affirmed. 
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MILLER et al. v. PETROLEUM IHON WORKS CO. (Circuit Court of 
Appeals, Slxth Circuit. October 14, 1918.) No. 3177. In Error to the 
District Court of the United States for the Northern District of Ohio; D. 
C Westenhaver, Judge. H. B. Glll, of Philadelphia, Pa., and G. P. Gillmer, 
•of Warren, Ohio, for plalntlffs in error. Osborne Mitchell, of Sharon. Ohlo, 
and T. I. Gillmer, of Warren, Ohio, for défendant in error. 

PER CURIAM. Dismlssed on motion of défendant in error. 



MILLER V. UNITED STATES. (Circuit Court of Appeals, Second Clr- 
<!ult. January 15, 1919.) No. 131. In Error to the District Court of the 
United States for the Eastern District of New York. Crimlnal prosecution 
hy the United States agalnst Lena Miller. Judgment of conviction, and 
défendant brlngs eiTor. Affirmed. Paul Kahan, of Brooklyn, N. Y., for 
plaintiff in error. Melville J. France, U. S. Atty., of Brooklyn, N. Y. (Charles 
J. Buchner, Sp. Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for the 
United States. Before WARD, ROGBRS, and MANTON, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



PENNSYLVANIA CO. v. BALES. (Circuit Court of Appeals, Slxth Olr- 
«ult. March 5, 1919.) No. 3237. In Error to the District Court of the 
United States for the Northern District of Ohio ; D. C. Westenhaver, Judge. 
Squire, Sanders & Dempsey and T. M. Klrby, ail of Cleveland, Ohio, for plain- 
tiff in error. Anderson & Lamb and J. J. Tetlow, ail of Youngstown, Ohio, 
for défendant in error. 

PER CURIAM. Dismlssed on motion of plaintiff in erroi 



PERKINS y. UNITED STATES. (Circuit Court of Appeals, Slxth Cir- 
cuit. January 14, 1919.) No. 3228. In Error to the District Court of the 
United States for the Western District of Tennessee ; John E. McCall, Judge. 
Abe Çohn, of Memphls, Tenu., for plaintiff in error. Wm. D. Kyser, U. S. 
Atty., of Memphls, Tenu., for the United States. 

PER CURIAM. Dismlssed on motion of plaintiff In error. 



PERKINS V. UNITED STATES. (Circuit Court of Appeals, Slxth Circuit, 
January 14, 1919.) No. 3229. In Error to the District Court of the United 
States for the Western District of Tennessee ; John E. McCall, Judge. Abe 
Cohn, of Memphls, Tenn., for plaintiff in error. Wm. D. Kyser, U. S. Atty., 
of Memphls, Tenn., for the United States. 

PER CURIAM. Dismlssed on motion of plaintiff in error. 



RUDOLF V. UNITED STATES. (Circuit Court of Appeals, Second Cir- 
cuit. January 15, 1919.) No. 121. In Error to the District Court of the 
United States for the Eastern District of New York. Crimlnal prosecution 
by the United States agalnst John Rudolf. Judgment of conviction, and 
défendant brlngs error. Affirmed. A. S. Drescber, of Brooklyn (Isadore 
Oshlag, of Brooklyn, on the brief), for plaintiff in error. Melvin J. France, 
of Brooklyn, U. S. Atty., and Vine H. Smith, Asst. U. S. Atty., of New York 
City. Before WARD, ROGERS, and HOUGH, Circuit Judges. 

PER CURIAM. Judgment affirmed. 



SEARS v. CITY OF AKRON. (Circuit Court of Appeals, Slxth Circuit. 
April 11, 1918.) No. 2853. Appeal from the District Court of the United 
States for the Northern District of Ohio ; D. C. Westenhaver, Judge. Car- 
roll G. Walter and John L. Wells, both of New York City, for appellant 
Scott Kenfleld, City Atty., of Akron, Oliio, Toiles, Hogsett, Ginn & Morley, 
of Cleveland, Ohio, and Jonathan Taylor, of Akron, Ohio, for appeUee. 

PER CURIAM. Dismlssed pursuant to stipulation. 



MEMORANDUM DECISIONS ^91 

(256 F.) 

SOUTHERN RY. CO. v. SIIELTON. (Circuit Court of Appeals, Sixth 
Circuit. January 17, 1919.) No. .3261. In Error to tlie District Court oï 
tlie United States for the Eastern District of Tennessee; Edward T. San- 
ford, Judge. L. D. Smltli, of Kuoxviile, Tenn., for ylaintilf in error. W. T. 
Kcnncrl.v, of Knoxville, Tenu., for défendant in error. For opinion below, 
see 255 Fed. 182. 

PEU CUItlAM. Dismissed on motion of défendant in error. 



STETSON V. TUTTLE, District Judge. (Circuit Court of Appeals, Sixtli 
Circuit. August 8, 1918.) No. o200. Pétition for Writ of Mandamus. 
Frans. E. Lindquist, of Kansas City, Mo., and Eazarus S. Davidovv, of Dé- 
troit, Mich., for petitioner. 

PER CURIAM. Pétition for mandamus denied. 



TROY SUNSHADE CO. v. KIIXITS. District Jud?e. (Circuit Court of 
Appeals, Sixth Circuit. October 14, 1918.) No. 3196. Pétition for Writ of 
Prohibition. Allen & Allen, of Cincinnati, Oliio, for petitioner. Chester H. 
Braselton and Wilber Owen, both of Toledo, Ohio, opposed. 

PER CURIAM. Dismissed on motion of counsel. 



VILLAGE OF ALGER, OHIO, v. CHICAGO & E. E. CO. (Circuit Court of 
Appeals, Sixth Circuit. March 5, 1919.) No. 3170. iAppeal from the 
District Court of the United States for the Northern District of Ohio ; John 
M. KilUts, Judge. C. W. Faulkner, of Kenton, Ohio, for appellant. Frank 
S. Lewis, of Toledo, Ohio, for appellee. 

PER CURIAM. Reversed and renianded to District Court for purpose of 
correcting record and entry of new decree. 



WAGNER V. HOLLISTER, District Judge. (Circuit Court of Appeals, 
Sixth Circuit. November 14, 1918.) No. 3151. Pétition for Writ of Man- 
damus. Toulmin & Toulmin and E. H. & W. B. Turner, ail of Dayton, Ohio, 
for petitioner. Reeve Lewis, C. A. L. Massie, and Ralph L. Scott, ail of New 
York City, opposed. 

PER CURIAM. Remauded to the District Court for détermination. 



WEBB et al. V. UNITED STATES. (Circuit Court of Appeals, Sixth Cir- 
cuit. May 8, 1919.) No. 3068. In Error to the District Court of the Unit- 
ed States for the Western District of Tennessee ; John E. McCall, Judge. 
Ralph Davis, of Memphis, Tenu., for plaintiff in error. Wm. D. Kyser, U. 
S. Atty., of Memphis, Tenn., for the United States. 

PER CURIAM. Judgment of District Court afiirmed. 
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AL'TOPIANO CO. v. OTTO HIGEL CC, Inc. 

(Circuit Court ot Appeals, Second Circuit, January 15, 1919.) 

No. 142. 

Patents ®=328 — Infringement — ^Note Sueet Guide. 

A decree holding valld and Infringed O'Coiiuor reissue patent, No. 13,- 
398 (original No. 789,053), for a perforated note slieet guide for player 
pianos, afflrmed. 

Appeal from the 'District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Autopiano Company against the Otto Higel 
Company, Incorporated. Decree for complainant, and défendant ap- 
peals. Affirmed. 

Otto Munk, of New York City (William F. Hall, of Syracuse, N. 
Y., of counsel), for appellant. 

Iv. W. Southgate, of New York City, for appellee. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 
PER CURIAM. Decree affirmed. 

ci;i=>For other cases see same topic & KEY-NUMBER in ail Key-Numberefl DlgeBts & Indexes 
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